LAWS OF ALASKA

1971

Source Chapter No.

SB 75 am H 120

AN ACT

Creating a Department of Environmental Conservation; and
providing for an effective date.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

% Section 1. AS 44.15.010 1s aménded by adding a new para-
graph to read:

(16) Department of Environmental Conservation
% Sec., 2. AS U4 is amended by adding a new chapter to read:
CHAPTER 46. DEPARTMENT OF ENVIRONMENTAL CONSERVATION.
ARTICLE 1. ORGANIZATION.

See. 44.46.010. COMMISSIONER OF ENVIRONMENTAL CON-
SERVATION. The princilpal executive officer of the Depart-
ment of Environmental Conservation is the commlssioner of
environmental conservatlon.

Sec. U4L4.46.020. DUTIES OF DEPARTMENT. The Department
of Environmental Conservation shall

(1) have primary responsibllity for coordina-
tion and development of policles, programs and planning
related to the environment of the state and of the various
regions of the state;

(2) have primary responsibility for the promul-
gatlon and enforcement of regulations setting standards
for the prevention and abatement of all water, land,
subsurface land and air pollution, and other sources or
potentlal sources of pollutieon of the environment, inolud=
ing by way of example only, petroleum and natural gas
plpelilnes;
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(3) promote and develop programs for the pro-
tectlon and control of the environment of the state;

(4) take such actions as shall be necessary
and proper to further the policy declared in AS U46.03.-
010,

ARTICLE 2. ENVIRONMENTAL ADVISORY BOARD.

Sec. 44,46.,030. ENVIRONMENTAL ADVISORY BOARD. (a)
There is created wilthin the Department of Environmental
Conservatlon an environmental advisory board, conslsting
of the commissioner of environmental conservation who
shall serve as chairman and elght members appolnted by the
governor,

(b) No member of the board other than the chailrman
may be an officer or employee of a state department or
agency.

(¢) Of the members of the board first appointed by
the governor, three shall be appolnted for a term of one
year; three for a term of two years; and two for a term
of three years. The initial terms begin on July 1, 1971.
Thereafter, all appolntments shall be made for terms
of three years beginning on July 1 of the year in which
the appointment is made. Members of the board shall
serve at the pleasure of the governor. In the case of
a vacancy other than one arising by expiration of term
an appointment to f1l11 the vacancy shall be made for the
remalinder of the unexpired term.

Sec. 44,.46,040. EXPENSES AND PER DIEM OF BOARD
MEMBERS. Each member of the board is entitled to travel
expenses and per dlem allowed by law for each day going
to and from and for each day in actual attendance at
board meetings and other meetlngs or conferences autho-
rized by the commissioner.

Sec. 44,46.050. TFUNCTIONS OF BOARD. (a) The board
shall

(1) advise the commissioner of environmental
conservatlon in the review and appraisal of programs and
activitles of state departments and agencies 1in light of
the policy set out in AS 46.03.010;

(2) serve as a forum for the exchange of
views, concerns, ldeas, Information and recommendations
relating to the qualilty of the environment; and

(3) recommend to the commissioner the persons
who by virtue of outstanding achievement 1in the fleld
of environmental conservation merit a certificate of
achlevement from the commlssioner of environmental con-
servation.

(b) The board shall exerclse and perform such other
functions as may be requested by the commissloner.

* Sec. 3. AS U6 is amended by adding a new chapter to
read:

T
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TITLE 46, WATER, AIR AND ENVIRONMENTAL CONSERVATION.
CHAPTER 3. ENVIRONMENTAL CONSERVATION.
ARTICLE 1. DECLARATION OF POLICY.

Sec. 46.03.010. DECLARATION OF POLICY. (a) It 1s
the policy of the state to conserve, improve and protect
its natural resources and environment and control water,
land and air pollution, 1n order to enhance the health,
safety and welfare of the people of the state and their
overall economlc and social well-being.

(b) It is the policy of the state to improve and
coordinate the environmental plans, functions, powers
and programs of the state, in cooperation with the federal
government, regions, local governments, other public and
private organizations and concerned individuals, and to
develop and manage the basic resources of water, land and
alr to the end that the state may fulfill 1ts responsiblli-
ity as trustee of the enviromment for the present and
future generations.

ARTICLE 2. DEPARTMENT OF ENVIRONMENTAL CONSERVATION.

Sec. 46.03.020. POWERS OF THE DEPARTMENT. The
department may

(1) enter into contracts necessary or con-
venient to carry out the functions, powers and duties of
the department;

(2) review and appraise programs and actlvi-
tles of state departments and agencies 1n light of the
policy set out in sec. 10 of this chapter for the purpose
of determining the extent to which the programs and
activities are contributing to the achievement of that
policy and to make recommendatlons to the departments
and agencies, including but not limited to, environmental
guidelines;

(3) consult with and cooperate with

(A) officlals and representatives of any
nonprofit corporation or organization in the state;

(B) persons, organlzations and groups,
public and private, using, served by, interested in
or concerned wlth the environment of the state;

(4) appear and participate in proceedings
before any state or federal regulatory agency involving
or affecting the purposes of the department;

(5) wundertake studies, inquirles, surveys or
analyses it may consider essential to the accomplishment
of the purposes of the department; these actlvities may
be carrled out by the personnel of the department or in
cooperation with public or private agencies, including
educational, civic and research organizations, colleges,
universities, institutes and foundations;
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(6) at reasonable times enter and lnspect
wilth the consent -of the owner or occupler any property
or premises to investlgate elther actual or suspected
sources of pollution or contamination or to ascertain
compliance or noncompllance with a regulation which may
be promulgated under secs. 30 ~ 40 of this chapter; in-
formation relating to secret processes or methods of
manufacture discovered durlng investigation shall be
confildential;

(7) conduct investigations and hold hearings
and compel the attendance of witnesses and the production
of accounts, books and documents by the 1ssuance of a
subpoena;

(8) advise and cooperate with municipal,
reglonal and other local agencles and officials in the
state, to carry out the purposes of thils chapter;

(9) act as the offilclal agency of the state in
2ll matters affecting the purposes of the department
under federal laws now or hereafter enacted;

(10) adopt regulations necessary to effectuate
the purposes of this chapter, including, by way of
example and not limltation, regulatlons providing for

(A) control, prevention and abatement
of air, water, or land or subsurface land pollution;

(B) safeguard standards for petroleum
and natural gas pilpeline constructlon, operation,
modificatlion or alteration;

(C) protection of public water suppliles
by settlng standards for the constructlon, lmprove-
ment, and maintenance of publlc water supply systems;

(D) collectlion and disposal of sewage
and 1ndustrial waste;

(E) collection and disposal of garbage,
refuse, and other dilscarded solld materials from
industrial, commerclal, agricultural and community
actlivities or operatlons;

(F) control of radiation sources to pro-
hibit and prevent unnecessary radiatlon;

(G) control of pesticides;

(H) such other purposes as may be requlred
for the implementatlion of the policy declared in
sec. 10 of thils chapter.

Sec. 46.03.030. GRANTS AND LOANS FOR WATER SUPPLY
AND SEWAGE SYSTEMS. (a) The department may pay, as
funds are avallable, 25 per cent of the estimgted reason-
able cost, as determined by the Secretary of the Interior,
of each waste treatment works project approved for a
federal grant by the Federal Water Quality Adminlstra-
tion or 1ts predecessor, the Federal Water Pollutlon
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tontrol Administration, and on which constructlon was
initiated after June 30, 1967, As funds are avallable,
the department may lend on an Iinterest-Ffree basls for
a project approved after June 30, 1970, any part of an
anticlpated federal grant. Money received from the
Federal Water Quality Admlnistration for the project
after the loan is given must be used to repay the loan,
but the loan reed be repaid only to Fhe extent of this
federal assistance.

(b) The department may pay to a municipality, as
funds are avallable, up to the lesser of 25 per cent of
the estimated cost or 50 per cent of the estimated cost
not borne by the federal government, 1f there is federal
asslstance, of water systems, lncluding collectlon and
impounding facilities, and ol those portlons of sewerage
systems not covered by (a) of this sectlion. The eati-
mated cost of any part of a system will be as determined
by the federal agency which gives the most monetary
assistance or, if none, by the department. Systems
shall be constructed according to plans and specifica-
tions approved by the federal agency which glves the most
monetary assistance or, if none, by the department.

(¢) There is a water supply and sewerage systems
fund created in the department to carry out the purposes
of thilis section.

Sec. U6.03.000, ALASKA ENVIRONMENTAL PLAN. (&)
The department shall formulate and annually review and
revise a statewlds environmental plan for the management
and protection of the quality of the environment and the
natupal resources of the state, in furtherance of the
leglslative polley and purposes expressed In this chapter.

(b) The department shall submlt the first plan to
the governor on ot before January 1, 1972, and thereafter
submit periledic revislons ol the plan to the governor.
The plan 1s effectlve upon approval by the governor and
shall serve thereafter as a gulde to the public, the
state government and the politilcal stibdivislons of the
state in the development of the environment and natural
resources of the state.

(e) In formulating the plan and any revlslons, the
department may consult wilth persons, organizations and
groups, public or private, interested in or concerned with
the environment of the state, and with a department,
divislon, board, commlssion or other agency of the state,
with a politieal subdivision, or with any public authority
88 nay be necessary to enable the department to carry out
its responsibilities under this sectlon.

ARTICLE 3. WATER POLLUTION CONTROL.

Sec. 46.03.050. AUTHORITY. The department has
jurisdiction to prevent and abate the pollution of the
waters of the state.

Sec. 46.03.060. WATER POLLUTION CONTROL PLAN. The
department shall develop comprehenslve plans for water
pollutlon control in the state and conduct investigations
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1t considers advisable and necessary for the discharge of
its dutiles.

Sec. 46.03.070. POLLUTION STANDARDS. After public
hearing, the department may adopt standards and make
them public and determine what quallties and properties
of water indicate a polluted condition actually or
potentially deleterious, harmful, detrimental or injurious
to the public health, safety or welfare, to terrestrial
and aquatic 1life or thelr growth and propagation, or to
the use of waters for domestic, commercial, industrial,
agricultural, recreational, or other reasonable purposes.

Sec. 46.03.080. QUALITY AND PURITY STANDARDS. After
study and public hearings held upon due notice, the de-
partment may establish standards of gquality and purity
or group the designated waters of the state into classes
as to minlmum quality and purity, or both. The department
shall classify waters in accordance with considerations
of best usage in the interest of the public. The depart-
ment may alter and modify classifications after hearing.

Sec. 46.03.090. PLANS FOR POLLUTION DISPOSAL. The
department may require the submisslon of plans for sewage
and lndustrial waste dlsposal or treatment or both for a
publicly or privately owned or operated industrial es-
tablishment, community, public or private property sub-
division or development.

Sec. 46.03.100. WASTE DISPOSAL PERMIT. (a) A
person who conducts a commercial or industrial operation
which results 1in the disposal of solld or liquid waste
materlal into the waters of the state must procure a
permit from the department before disposing of the waste
materlial. The permlt must be obtalned for direct disposal
and for disposal into publlicly operated sewerage systems.

(b) This sectlon does not apply to a person dis-
charging only domestic sewage into a sewerage system.

Sec. 46.03.110. WASTE DISPOSAL PERMIT PROCEDURE. (a)
An application for a permlt shall be made on forms
prescribed by the department and shall contain the name
and address of the applicant, a description of hils
operations, the quantilty and type of waste material
sought to be disposed of, the proposed method of disposal,
and any other information considered necessary by the
department. Applicatlon for permit shall be made at
least 60 days before commencement of a proposed discharge.

(b) Upon recelpt of a proper application the depart-
ment shall publish notlce of the application In two
separate publications of a newspaper of general clrcula-
tion within the general area in which the disposal of
waste material i1s proposed to be made. The notlce may
also be published in other appropriate information media.
The notilce shall include a statement that a person who
wants to present his views to the department 1n regard
to the application may do so in wrlting to the department
wlthin 30 days of the second publication of the notice.
The written response entitles the writer to a copy of the
application.
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(c) When the department receives an application, the
commissioner shall immediately send copies of the applica-
tion to the commissioner of fish and game, the commissioner
of natural resources, the commissioner of economic develop-
ment and the commissioner of health and welfare.

(d) The department may specilfy in a permit the
terms and conditions under which waste materilal may be
disposed of. The terms and conditions shall be directed
to avoiding pollutlon and to otherwlse carry out the
policies of thils chapter. No permit may be effective
for a pericd in excess of five years from the date of is-
suance.

Sec. 46.03.120. TERMINATION OR MODIFICATION OF
WASTE DISPOSAL PERMIT. (a) The department may terminate
a permit upon 30 days written notice if the department
finds

(1) that the permlt was procured by milsrepre-
sentation of material fact or by failure of the appllcant
to disclose fully the facts relating to its issuance;

(2) +that there has been a vlolation of the
conditlons of the permit;

(3) that there has been a material change in
the quantity or type of waste disposed of.

(b) The department may modify a permit 1f the
department finds that a material change in the quality
or classification of the waters of the state has occurred.

Sec. 46.03.130. COMPLIANCE ORDER. (a) When, in
the opinion of the department, a person is violating or
is about to violate regulations and standards established
under the provisions of secs. 60 - 100 of this chapter or
any other regulations concerning water pollution, the
department shall notify the person of its determination
by certified mail. The determination and notice do not
constitute an order under sec. 820 of this chapter.

(b) Within 15 days from the receipt of the notice,
the reciplent of the determination must file with the
department a report stating what measures have been and
are being taken to control the conditions outlined in
the notice from the department.

(¢) Thereafter, the department may issue a compli-
ance order in conformity with the authority of the
department and the public policy declared in sec. 10 of
this chapter. A copy of the compliance order shall be
sent by certified mall to the person affected. A compli-
ance order is effective upon receipt.

(¢) Within 30 days of receipt, a person affected may
make application for a hearing to review the compliance
order. Failure to make application for hearing within 30
days of the receipt of a compliance order constitutes a
walver of the recipilent's right of review.

(e) The department shall hold a hearing within 20
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days of receipt of the application. After hearing, the
department may rescind, modify or affirm the compliance
order.

ARTICLE 4. AIR POLLUTION CONTROL.

Sec. 46.03.140. EMISSION CONTROL REQUIREMENTS. The
department may establish air pollution control regulations
which In its Judgment are necessary to prevent, abate or
control alr pollution. These regulations may be for the
state as a whole or may vary from area to area as may be
appropriate to facillitate accomplishment of the purposes
of thils chapter and in order to take account of varying
local conditions.

Sec. U46.03.150. CLASSIFICATION AND REPORTING. (a)
The department by regulation shall classlfy alr contaminant
sources, which in its judgment may cause or contribute to
alr pollution, according to levels and types of emlssions
and other characteristics which relate to alr pollution,
and may require reporting for the classifications. Classi-
fications made under thils subsection may be for application
to the state as a whole or a designated area of the state
and shall be made wlth special reference to effects on
health, economic and social factors and physical effects
on property.

(b) A person operating or responsible for the opera-
tion of alr contaminant sources of a class for which the
regulations of the department require reporting shall make
reports contailning the information required by the depart-
ment concerning locatlon, size and helght of contaminant
outlets, processes employed, fuels used and the nature and
time periods or duration of emlssions, and other informa-
tion relevant to alr wollution and avallable or reasonably
capable of being assembled.

Sec. 46.03.160. ADDITIONAL CONTAMINANT CONTROL
MEASURES. (a) The department may requlre that notice be
given to it before the undertaking of the constructilon,
installation or establishment of particular types or
classes of new alr contaminant sources specifled in its
regulations. Within 15 days of 1ts recelpt of the notilce,
the department shall require, as a condition precedent to
the undertaking, the submission of plans and other in-
formatlon it considers necessary in order to determine
whether the proposed undertaking will be in accord with
applicable regulations in force under secs. 140 - 150 of
this chapter.

(b) Within 30 days of receipt of the plans and
information for a proposed undertaking, the department
shall either approve the undertaking and issue a permit,
or if the department determines that the proposed under-
taking will not meet the requirements of secs. 140 ~ 150
of this chapter and applicable regulations, it shall issue
a prohibition order against the undertaking.

(c) A person subject to a prohibition order as
prescribed in (b) of thils section, upon written request in
accordance with regulations of the department, 1s entltled
to a hearing on the order., Following the hearing the
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order may be affirmed, modified or withdrawn.

(d) TFor the purposes of thls chapter, additlon to or
enlargement or replacement of an alr contaminant source,
or a major alteration of one, shall be construed as an
undertaking for the construction, installatlon or estab-
lishment of a new air contamlnant source.

(e) Features, machines and devices constituting
parts of or called for by plans or other information
submitted under (a) of thils section shall be maintailned
in good working order.

(f) Nothing in this section may be construed to
authorize the department to requlre the use of machinery,
devices or equilpment from a particular suppller or pro-
duced by a particular manufacturer if the required per-
formance standards may be met by machinery, devices or
equlpment available from other sources.

(g) The absence of or the department's failure to
issue a regulation or order under this section does not
relieve a person from compliance with emission control
requirements or other provisions of law.

(h) The department may require the payment of a
reasonable fee for the review of plans and information
required to be submitted. No fee for a single review may
exceed $25.

Sec. U46.03.170. VARIANCES. (a) A person who owns
or 1s in control of a plant, bullding, structure, estab-
lishment, process or equipment may apply to the department
for a varilance from applicable emission control regulations.
The department may grant the variance, but only after
public hearing following due notlce, if 1t finds that

(1) the emissions occurring or proposed to
occur do not endanger human health or safety; and

(2) compliance with the rules or regulations
from which variance 1s .sought would produce severe hard-
ship without benefits to the public.

(b) No variance may be granted under thls section
until the department has consldered the relative interests
of the applicant, other owners of property llkely to be
affected by the emlssions and the general public.

(¢) A variance granted under (a) of thls section,
shall be for periods and under conditions consistent
with the reasons for it and within the following limita-
tions:

(1) if the variance is granted on the ground
that there 1s no practicable means known or avallable for
the adequate prevention, abatement or control of the ailr
pollution involved, it shall be only until the necessary
means for prevention, abatement, or control become known
and avallable, subject to the taking of substitute or
alternate measures that the department may prescribe;
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. (2) 1if the varilance 1s granted on the ground
that compliance with the particular requirement from which
varlance is sought wlll necessitate the taking of measures
which, because of thelr extent or cost, must be spread
over a conslderable perlod, 1t shall be for a perilod
not to exceed the reasonable time which in the opinion
of the department is necessary. A variance granted on
this ground shall contaln a timetable for taking action
in an expeditious manner and shall be conditioned on
adherence to the timetable and shall be for not more than
five years;

(3) 1f the varilance 1s granted on the ground
that it 1s justified to relieve or prevent hardship of
a kind other than that provided in (c¢)(1) and (2) of this
section, 1t shall be for not more than one year.

(d) The department may upon application renew an
exlsting variance on terms and conditions and for perilods
which would be approprlate on initlal granting of a
variance. If complaint 1s made to the department on
account of the variance no renewal of 1t may be granted
unless, after publlc hearing on the complaint followlng
due notice, the department finds that renewal is Justi-
flied. Application shall be made at least 60 days before
the expiration of the variance. Immediately upon receipt
of an application for renewal the department shall give
public notice of 1t.

(e) A variance or renewal is not a right of the
applicant but shall be in the discretion of the department.

(f) No variance or renewal granted under thils sec-
tlon may be construed to prevent or limit the application
of the emergency orders of the commissiloner 1ssued under
sec, 820 of this chapter.

Sec, 46.03.180. CONFIDENTIALITY OF RECORDS. Records
and information in the possesslon of the department which
relate to production or sales flgures or to processes or
production techniques .of the owner or operator of an air
contaminant source shall be consldered confidentlal
records of the department after application by the party
and certification that thelr public disclosure would tend
to adversely affect hls competltlve position.

Sec. 46.03.190. MOTOR VEHICLE POLLUTION. (a) As
the state of knowledge and technology relating to the
control of emlssions from motor vehicles may permit or
make appropriate, and in furtherance of the purposes of
this chapter, the department may provide by regulation
for the control of these emisslions. The regulations may
prescribe requirements for the installation and use of
equipment designed to reduce or eliminate emissions and
for the proper maintenance of thls equipment.

(b) Except as permitted by law, no person may fail
to maintain in operation any equipment or feature consti-
tuting an operational element of the alr pollution control
system or mechanism of a motor vehlcle if 1t 1s required
by regulations of the department to be maintalned in or
on the vehlcle. A faillure to malntaln this equipment in
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operation subJects the owner or operator to suspension
or cancellation of the registration of the vehicle, and
it may not be agaln eligible for registration until thils
equipment is restored to operation.

(¢c) The department shall consult with the Department
of Public Safety and furnlsh 1t with technical informa-
tion, including testing techniques, standards and instruc-
tions for emission control features and equipment.

(d) When the department has issued regulations re-
quiring the mailntenance of features or equipment in or on
motor vehicles for the purpose of controlling emission
from the vehicles, no motor vehicle may be 1ssued a
certificate of inspection and approval if required, unless
the required features or equipment have been inspected in
accordance with the standards, testing techniques and
instructions furnished by the department and have been
found to meet those standards.

Sec. 46.03.200. LIMITATIONS. Secs. 140 - 240 of
this chapter do not

(1) grant to the department jurisdiction or
authority with respect to alr contamination existing solely
within commercial and industrial plants, works or shops;

(2) affect the relations between employers and
employees with respect to or arising out of a condition
of air contamination or alr pollution; and

(3) supersede or limit the applicability of a
law or ordinance relating to sanitation, industrial health
or safety.

Sec., 46.03.210. LOCAL AIR POLLUTION CONTROL PROGRAMS.
(a) A municipality with a population in excess of 1,000
may, within five years from August 5, 1969, establish and
administer within its Jurisdietion an air pollution control
program. Organized boroughs may establish an ailr pollu-
£ion econtrol program on an areawlide basis, and the exer-
cise of powers with respect to the program is not subject
to the vestrictions on acquiring addiltional areawlde
powers specllied in AS 07.15.350. However, the welghted
vote shall apply bto the exercise of powers as provided
in AS 07.20.070(d). Loeal programs shall

(1) provide by ordinance for requirements
compatible with those lmposed by the provisions of secs.
140 and 170 of this chapter and applicable regulations;

(2) provide for the enforcement of the require-
ments imposed through appropriate adminlstrative and
Judicial processes;

(3) provide for a local administratlve organi-
zation, staff, and other resources necessary to effectively
carry out the purposes of the program; and

(4) be approved by the department as being
satisfactory to meet the requirements of secs. 140 - 170
of this chapter and the applicable regulations.
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(b) Municipalities other than those with a popula-
tion of less than 1,000 may establish and admlnister
local alr pollution programs 1f the proposed programs
meet the requirements of (a)(l) - (4) of thls sectlon.

(¢) A municipality may administer all or a part of
its alr pollution control program in cooperation with one
or more municipalitiles.

(d) If the department finds that the location,
character, or extent of particular concentrations of
population, alr contaminant sources, the geographic, topo-
graphic or meteorological considerations or a combination
of these factors make impracticable the malntenance of
appropriate levels of alr quality without an areawlde air
pollution control program, the department may determine
the boundaries within which a program is necessary and
direct that a program spanning those boundariles 1s the
only acceptable alternative to direct state admlnistration.

Sec. 46.03.220. ABSENCE OF LOCAL PROGRAM. (a) If
a municipality authorized to establish or participate in
an air pollution control program under sec. 210(a) or (a)
of this chapter falls to establish a program wilthin the
time specified, or i1f the department has reason to believe
that an air pollution control program in force under that
section 1s i1nadequate to prevent and control alr pollution
in the jurisdiction to which the program applies, or that
the program 1s being administered in a manner inconsilstent
wilth the requirements of thls chapter the department shall,
following 45 days notice, conduct a hearing on the matter.

(b) If, after the hearing, the department determines
that any of the deflciencles enumerated in (a) of this
sectlon exlst, it shall require that necessary corrective
actlion be taken within a reasonable period of time, not
to exceed 90 days.

(¢) If the munilcipalilty or the district set up under
sec. 210(a) or (d) of this chapter falls to take the nec-
essary corrective actlon wlthin the time speclfied the
department shall administer in the municipality or district
all of the regulatory provisions of this chapter. The
department's alr pollution control program shall then
supersede municipal alr pollution ordinances, regulations,
and requirements in the affected jurisdiction.

(d) If the department finds that the control of a
particular class of alr contamlnant source, because of
1ts complexity or magnltude 1s beyond the reascnable
capabllity of the local alr pollution control authorities
or may be more efficlently and economically performed at
the state level, i1t may assume and retaln Jurlsdiction
over that class of air contamlnant source. Classifica-
tions under this subsection may be either on the basis
of the nature of sources involved or on the basls of
thelr relationship to the size of the communities in which
they are located.

(e) A municipality in which the department adminis-
ters the alr pollution control program under this sectlon
may with the approval of the department establish or
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resume a municipal program which meets the requirements
of sec. 210(a) or (d).

(f) The provisions of secs. 210 - 220 do not nullify
a local air pollution program in operation on August 5,
1969, if the program meets the requirements of sec. 210(a)
or (d) of thils chapter within two years from that date.

Sec. 46.03.230. STATE AND FEDERAL AID. (a) A
local government unit with an air pollution program
meeting the requirements of this chapter and the regula-
tions issued under it may apply to the state for state
aid equal to a maximum of 75 per cent of the locally
funded annual operating cost of the program. For a joint
or areawlde program established under sec. 210(d) of this
chapter application may be made for state aid equal to a
maximum of 75 per cent of the locally funded operating
cost. In the case of a joint or areawide program the
state ald may be based on the cost of the entire program
or, if the department finds that one or more elements of
separately administered programs are being carried on
Jointly in a way that materially increases the efficiency
of the programs, it may ald the element carried on under
the interlocal agreement at the rate applied to joint
and areawlde programs generally.

(b) Municipalities of the state and interlocal air
pollution control agencies established under secs. 140 -
240 of this chapter may apply for, receive, administer
and expend federal aid for the control of air pollution
or the development and administration of programs related
to that control, if the application 1s first submitted
to and approved by the department. The department shall
approve an application if it is consistent with secs.

140 - 240 of this chapter and other applicable requirements
of law.

Sec. U46,03.240. CONSTRUCTION AND IMPLEMENTATION OF
SEC., 230. (a) Sec. 230 of this chapter may not be con-
strued so as to create a debt of the state.

(b) The air pollution control support account is
established. Funds to carry out the provisions for state
aid under sec. 230 of thils chapter may be appropriated
annually by the legislature to the account. If amounts
in the account are insufficient for the purpose of the
state ald authorized under sec. 230 of this chapter, such
funds as are avallable shall be distributed pro rata among
eligible local governments or air pollution control dis-
tricts.

(¢c) Money in the air pollution control support
account which, at the end of the fiscal year for which
the money is approprilated, exceeds the amount required for
the allocations authorized in secs. 140 - 240 of this
chapter reverts to the general fund.
ARTICLE 5. RADIATION PROTECTION.
Sec. 16.03.250. AUTHORITY. (a) The department shall
(1) develop comprehensive policies and programs
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for the evaluatlon and determination of hazards associated
with the use of radiation, radiation sources, and their
amelloration;

(2) encourage, participate in and conduct
studies, investigations, tralning, research and demonstra-
tions relating to the control of radiation hagzard, the
measurement of radiation, the effects on health of ex-
posure to radiation and related problems it considers
necessary or advisable for the dilscharge of its duties;

(3) collect and disseminate health education
information relating to radiation protection;

(4) review plans and specifications for radi-
ation sources submitted under 1ts regulations;

(5) 1inspect radiation sources, their shielding
and immedlate surroundings and records concerning their
operation for the determination of possible radiation
hazard.

(b) The department may keep confidential data ob-~
tained as a result of registration or investigation.

Sec. 46.03.260. USE OF ATOMIC RADIATION. Sources
of radiation shall be shielded, transported, handled, used
and kept to prevent users and persons within effective
range from belng exposed to unnecessary radlation in
conformity with the department's regulations.

Sec. 46,03.270. ELECTRONIC PRODUCT RADIATION., All
electronic products capable or 1llkely to be capable of
emitting radiation shall be shlelded, handled, used, and
kept to prevent users and persons within the range of
radiatlion from dangerous concentration of radiation in
conformity with the department's regulations.

Sec. 46.03.280. NOTIFICATION OF VIOLATION AND ORDER
OF ABATEMENT. When the department finds, after inspection
and examlnatlion of a source of radiation as constructed,
operated or mailntained that there has been a violatilon of
a provision of this chapter, 1t shall notlfy the person
causing, allowing or permltting the vliolation, of the
nature of the vliolation and order the person to cease and
abate the violation.

Sec. 46.03.290. AUTHORITY OF DEPARTMENT IN CASES
OF EMERGENCY, When the department finds that an emergency
exlists requiring immediate action to protect the publilc
health or welfare from radiation it may 1ssue an order
reciting the existence of an emergency and requiring that
actlon be taken to meet the emergency. The order 1s
effective immediately. A person to whom an order 1s
directed shall comply with it immedlately but on applica-
tion to the department shall be given a hearing under the
Administrative Procedure Act (AS 44.62). Thereafter the
department may affirm, revoke or modify the order.

See. 46.03.300. EXCEPTIONS. Secs. 260 - 270 of
this chapter do not 1imit the intentlonal exposure of
patients to radiation for the purpose of dilagnosis or

=14-



Chapter 120

therapy, or medical research, as authorized by law.

Sec. U46.03.310. CONFLICTING LAWS. Secs. 250 - 300
of this chapter shall not be construed as repeallng any
laws of the state relatling to radiation sources, exposures,
radiation protection, and professional licensure, but
shall be held and construed as auxiliary and supplemen-
tary to those laws, except to the extent that the same
are in conflict with secs. 250 - 300 of this chapter.
Ordinances or regulations of any governing body of a
municipality which are consistent with secs. 250 - 300 of
this chapter shall not be superseded by secs. 250 - 300 of
this chapter.

ARTICLE 6. PESTICIDE CONTROL.

Sec. 46.03.320. AUTHORITY. (a) The department is
authorized to

(1) regulate the transportation, testing, in-
spection, packaging, labeling, handling and advertlsing
of pesticides and broadcast chemicals offered for sale,
or placed in commerce for use 1n the state;

(2) regulate and supervise the distribution,
application or use of pestilcldes and broadcast chemicals
in any state projJect or program, or by a public agency
under the jurisdictlon of the state;

(3) regulate or prohibit the use of pestilcides
and broadcast chemlcals.

(b) The department may provide by regulation for
the licensing of persons engaged in the custom, commercial
or contract spraying or application of pestlcides and
broadcast chemicals including the requirement of a surety
bond and 1liabllity insurance for the licensee.

Sec. 46.03.330. PUBLIC PESTICIDE PROGRAMS. (&)
No officer, agent or employee of the state, or of a
borough or city of any class, may direct, carry out, or
participate in the spraying or application of a pesticide
or broadcast chemical in any program or project involving
funds, materials or equipment of the state, borough or
city, except in accordance with regulations promulgated
by the department under sec. 320 of this chapter.

(k) Before a public project that would affect lands
owned separately by two or more persons 1s initlated, the
person dlrecting the program shall glve publie notivce of
the program in the manner required by regulations ol ths
department. The department shall conduct a publlc hear-
ing en the proposed program if a hearing 1s reguested
by the governing body of the affected borough or city,
or by a petltlon signed by ab least 50 residents., The
reguirement [or public notice or public hearing may be
wailved if the commissloner determines that a public
emergency exists.

(¢) The provisions of this section apply to home
rule municipalities.

ARTICLE 7. PROHIBITED ACTS AND PENALTIES.
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Sec. 46.03.710. POLLUTION PROHIBITED. No person
may pollute or add to the pollution of the air, land, sub-
surface land or water of the state.

Sec, 46.03.720. CONSTRUCTION OF CERTAIN FACILITIES
PROHIBITED. No person may construct, extend, lnstall or
operate a sewage system or treatment works, or any part of
a sewage system or treatment works, or untilil plans for it
are submitted to the department for review, and the de-
partment approves them 1n writing and issues a wrltten
permlt. The department may waive the requlrement that
plans be submitted to 1t.

Sec. 46.03.730. PESTICIDES. No person may spray or
apply, or cause to be sprayed or applied dichloro-diphenyl-
trichloro-ethane (DDT), dleldrin or other pesticide or
broadcast chemlcal in a manner which may cause damage to
or endanger the health, welfare or property of another
person, or in such a manner as to be likely to pollute
the alr, soll or water of the state wlthout prior authori-
zatlon of the department.

Sec., U46.03.740., OIL POLLUTION. No person may dis-
charge, cause to be discharged, or permit the discharge
of petroleum, acid, coal or oil tar, lampblack, aniline,
asphalt, bitumen, or a reslduary product of petroleum,
into, or upon the waters or land of the state except in
quantitles, and at times and locations or under circum-
stances and condltions as the department may by regulation
permit or where permitted under art. IV of the Internation-
al Conventilon for the Prevention of Pollution of the Sea
by 011, 1954, as amended.

Sec., 46.03.750. BALLAST WATER DISCHARGE. (a) No
person may pollute or add to the pollution of waters of
the state by discharging from any vessel ballast water,
tank-cleaning waste water or other waste containing
petroleum in excess of the maximum permitted by the water
quality standards established under secs. 40 and 150 of
thls chapter and in no event may a vessel discharge ballast
water, tank-cleaning waste water or other waste contalning
petroleum in excess of 50 parts per million of oil resi-
due.

(b) Except as provided in (c) of this sectlon, no
vessel may take on petroleum or any petroleum product or
by-product as cargo unless it arrives in ports 1n the
state wlthout having discharged ballast at sea during the
period of time from departure of the vessel enroute to
the state from a port outside the state to arrival at a
port in the state or while in transit between ports in
the state, and the master of the vessel certifies the fact
on forms provided by the department.

(c) Vessels equipped with tanks used excluslvely
for ballast or capable of producing ballast with an oill
content less than that provided for in (a) of thls sectlon
may discharge that ballast at sea, including the waters
of the state, if it meets the standards of (a) of this
section and the master of the vessel certified that fact
on forms provided by the department.

(d) A person in charge of a sea-going vessel or of
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an onshore or offshore facility, as soon as he has knowl-
edge of any discharge from the vessel or facility in
violation of a provision of this chapter shall immedlately
notify the department of the discharge.

Sec. 46.03.760. POLLUTION PENALTIES. (a) A person
who violates secs. 710, 730, 740, or 750 of this chapter
is guilty of a misdemeanor and upon conviction 1s punilsh-
able by a fine of not more than $25,000, or by imprilson-
ment for not more than one year, or by both. Each un-
lawful act constitutes a separate offense.

(b) In addition to the penaltles provided in (a) of
this section a person who violates secs. 740 - 750 of
this chapter 1s 1liable, in a civil action, to the state
for liquidated damages to be assessed by the court for an
amount not less than $5,000 nor more than $100,000,
depending on the severity of the violation.

(¢) In addition to the penalties provided in (a)
of this section, a person who violates a provision of
sec. 750 of thils chapter is liable to the state, 1in a
eivil action, in the case of a vessel, for damages in an
amount not to exceed $100 per gross ton of the violating
vessel or $14 million, whichever 1s less and in the case
of an onshore or offshore facility $100 for every $500
evaluation of the violating facility or $14 million
whichever is less. However, 1f the state shows that a
violation of sec. 750 of this chapter was the result of
wilful negligence or wilful misconduct on the part of the
person charged with the vlolatlon, the person is liable
to the state for the full amount of damages caused. In
the case of wilful negligence or wilful misconduct
"damages", in this subsection, means costs assoclated with
the abatement, contalnment or removal of a pollutant and
reasonable restoration of the environment to its former
state.

(d) A person who falsely certifies information re-
quired under sec. 750 of this chapter, upon convictlon,
is punishable by a fine of not more than $25,000, or by
imprisonment for not more than one year, or by both.
Each unlawful act constitutes a separate offense.

(e) ©Nothing in thils section affects an individual's
right to recover damages under other applicable statutes
or the common law.

Sec., U46.03.770. DETENTION OF VESSEL WITHOUT WARRANT
AS SECURITY FOR DAMAGES. A vessel which is used in or in
aid of a violation of secs. 740 - 750 of thils chapter may
be detained after a valid search by the department, an
agent of the department, a peace officer of the state,
or an authorized protection officer of the Department of
Fish and Game. Upon judgment of the court having Juris-
diction that the vessel was used in or the cause of a
violation of secs. 740 - 750 of this chapter with knowledge
of its owner or under circumstances indicating that the
owner should reasonably have had such knowledge, the
vessel may be held as security for payment to the state of
the amount of damages assessed by the court under sec.
760(b) of this chapter, and 1f the damages so0 assessed
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are not paid within 30 days after Judgment or final
determinatlon of an appeal, the vessel shall be sold at
public auction, or as otherwlse directed by the court,
and the damages paid from the proceeds. The balance, if
any, shall be pald by the court to the owner of the vessel.
The court shall permit the release of the vessel upon
posting of a bond set by the court in an amount not to
exceed $100,000. The damages received under this section
shall be transmitted to the proper state officer for
deposit in the general fund. A vessel seized under this
section shall be returned or the bond exonerated if no
damages are assessed under sec. 760(b) of this chapter.

Sec. 46.03.780. LIABILITY FOR RESTORATION. (a) A
person who violates a provision of this chapter, or who
falls to perform a duty imposed by this chapter, or
violates or disregards an order, permlt, or other deter-
mination of the department made under the provisions of
thls chapter, and thereby causes the death of fish,
animals, or vegetation or otherwise injures or degrades
the environment of the state 1s liable to the state for
damages.

(b) Liabillity for damages under (a) of this section
includes an amount equal to the sum of money required to
restock injured land or waters, to replenish a damaged
or degraded resource, or to otherwlse restore the environ-
ment of the state to 1ts condltion before the injury.

(c) Damages under (a) of thils section shall be re-
covered by the attorney general on behalf of the state.

Sec. 46.03.790. WILFUL VIOLATION. (a) A person
found gullty of wllfully violating a provision of this
chapter, or a regulation, written order or directive of
the department or of a court made under this chapter 1is
guilty of a misdemeanor, and upon conviction shall be
punished by a flne of not more than $1,000 and costs of
prosecution, or by imprisonment for not more than one
year, or by both such fine, cost, and imprisonment at the
discretion of the court.

(b) Each day upon which a wilful violation of the
provisions of this chapter occurs may be considered a
separate and additional violatilon.

Sec. 46.03.800. WATER NUISANCES. (a) A person 1s
gullty of creating or malntaining a nulsance 1f he puts a
dead animal carcass, or part of one, excrement, or a
putrid, nauseous, nolsome, decaylng, deleterious, or of-
fensive substance into, or 1n any other manner befouls,
pollutes, or lmpalrs the quality of a spring, brook,
creek, branch, well, or pond of water which 1is or may be
used for domestlc purposes.

(b) A person who neglects or refuses to abate the
nuisance upon order of the department is guiltv of a
mlsdemeanor and is punishable as provided in sec. 790 of
this chapter. 1In addition to this punishment, the court
shall assess damages against the defendant for the ex-
penses of abating the nulsance.

Sec. 46.03.810. AIR AND LAND NUISANCES. (a) A
~18-



Chapter 120

person is guilty of creating or malntaining a nuisance
if he

(1) places or deposits upon a lot, street,
beach, premises or upon, or within 200 feet of a public
highway, unless the highway abuts upon tidal water, any
garbage, offal, dead animals, or any other matter or
thing, which would be obnoxious or cause the spread of
disease or in any way endanger the health of the community;

(2) allows to be placed or deposited upon any
premises owned by hlim or under his control garbage, offal,
dead animals, or any other matter or thing which would be
obnoxious or offensive to the public or which would pro-
duce, aggravate, or cause the spread of disease or in any
way endanger the health of the community.

(b) A person who neglects or refuses to abate the
nuisance upon order of an offlcer of the department of
environmental conservation is gullty of a misdemeanor and
is punishable as provided in sec. 790 of this chapter.

In addition to this punlshment, the court shall assess
damages agalnst the defendant for the expenses of abating
the nulsance.

Sec. 46.03.820. EMERGENCY POWERS. (a) When the
department finds, after investlgation, that a person is
causing, engaging 1n or maintaining a condition or
actlvity which, in the Judgment of its commissioner pre-
sents an imminent or present danger to the health or
welfare of the people of the state or would result in or
be likely to result in irreversibleior 1rreparable damage
to the natural resources or environment, and 1t appears
to be prejudicial to the interests of the people of the
state to delay actlon until an opportunity for a hearlng
can be provided, the department may, without prilor hearing,
order that person by notice to discontinue, abate or
alleviate such condition or activity. The proscribed
condition or activity shall be immedilately discontinued,
abated or alleviated.

(b) Upon receilpt of an order of the department made
under (a) of this section, the person affected shall
have the right to be heard and to present proof to the
department that the condition or activity does not consti-
tute an actual or potential source of irreversible or
irreparable damage to the natural resources or environment
of the state, or that the order may constltute a substan-
tial private hardship.

(¢) In the commissioner's discretion or upon appli-
cation made by the recipilent of an order within 15 days
of receilpt of the order, the department shall schedule
a hearing at the earliest possible time. The hearing
shall be scheduled within five days of the receipt of
the application. The submission of an application or the
schedullng of a hearing shall not stay the operation of
the department's order made under (a) of this section.

(d) After a hearing the department may affirm,
modify or set aside the order. An order affirmed, modi-
fied or set aside after hearing is subject to judicial
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review as provided in AS 44.62.560. The order is not
stayed pending judiclal review unless the commissioner so
directs. If an order 1s not immediately complied with,
the attorney general, upon request of the commissioner,
shall seek enforcement of the order.

(e) The department may adopt additional regulations
prescribing the procedure to be followed in the 1ssuance
of emergency orders.

Sec. U46.03.840. RADIATION PENALTIES. A person who
violates secs. 260 - 280 of this chapter is, upon convic-
tion, punishable by a fine of not more than $100, or by
imprisonment for not more than six months, or by both.
Each day upon which a violation occurs constitutes a sepa-
rate offense.

ARTICLE 8. GENERAL PROVISIONS.

Sec. 46.03.860. INSPECTION WARRANT. The department
1s authorlzed to seek search warrants for the purpose of
investigating actual or suspected sources of pollution or
contaminatlon or to ascertain compliance or noncompliance
wlth this chapter or a regulation promulgated under this
chapter.

Sec. 46.03.870. ACTIONABLE RIGHTS. (a) The bases
for proceedings or actlons resulting from violations of
thils chapter or a regulation promulgated under this chapter
inure solely to and are for the benefit of the state, and
are not intended to 1n any way create new, or enlarge
existing rights of persons or groups of persons 1n the
state.

(pb) A determination or order of the department creates
no presumption of law or finding of fact inuring to or for
the beneflt of persons other than the state.

(¢) This chapter shall not be construed to estop
the state, persons or political subdivisions of the state
in the exercise of thelr rights to suppress nulsances, to
seek damages, or to etherwlse abate or recover for the
effects of pollution or other environmental degradatlon.

Sec. 46.03.880. APPLICABILITY OF THE ADMINISTRATIVE
PROCEDURE ACT. Except as otherwise specifically provided
in this chapter, the Administrative Procedure Act (AS 44.-
62) governs the activities and the proceedings of the
department.

Sec. 46.03.890. ENFORCEMENT AUTHORITY. The following
persons are authorized to enforce this chapter:

(1) a state employee authorized by the commis-
sloner;

(2) a police officer of the state.
Sec., 46.03.900. DEFINITIONS. In thils chapter

(1) "air contaminant" means dust, fumes, mist,
smoke, other particulate matter, vapor, gas, odorous
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substances or a combination of these;

(2) "air pollution" means the presence in the
outdoor atmosphere of one or more alr contaminants 1n
quantities and duration that tend to be injurious to
human health or welfare, animal or plant life or property
or would unreasonably interfere with the enjoyment of
1life or property;

(3) "atomic radiation" means all lonizing
radiation;

(4) T"broadcast chemicals" means chemical sub-
stances which are released into the air or onto land or
water for the purpose of preventing, destroylng, repell-
ing, stimulating or retarding plant or animal life, or
chemical substances released for meteorological control,
0ll splll control or flre control;

(5) "commissioner" means the commissioner of
environmental conservatlon;

(6) TM"department" means the Department of En-
vironmental Conservation;

(7) M"electronic product" means a manufactured
product which

(A) when in operation, contalns or acts as
part of an electronic c¢lrcuit and emits, or in the
absence of effective shlelding or other controls
would emlt, electronic product radiation; or

(B) 1s intended for use as a component,
part, or accessory of a product described in (A)
of this paragraph and which when in operation emits,
or 1n the absence of effective shielding or other
controls would'emlt, electronlc product radlation;

(8) Melectronic product radiation' means an
atomic radlation or nonionizing, electro-magnetic or
particulate radlation, or a sonlc, infrasonlc, or ultra-
sonlc wave which is emitted from an electronlc product as
the result of the operation of an electronic circult 1n
the product;

(9) Mindustrial waste" means a liquid, gaseous,
solid, or other waste substance or a combination of them
resulting from process of industry, manufacturing trade
or business, or from the development of natural resources;
however, gravel, sand, mud, or earth taken from 1ts
original situs and put through slulce boxes, dredges, or -
other devices for the washing and recovery of the precious
metal contalned in them and redeposited in the same water-
shed from which 1t came 1s not industrial waste;

(10) "motor vehlcle" has the same meaning as in
AS 28.20.630;

(11) "municipality" means an organized borough
or an incorporated city outside an organized borough, and
Includes all classes of boroughs and clties whether home
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rule or otherwise;

(12) "other wastes" means garbage, refuse,
decayed wood, sawdust, shavings, bark, trimmings from log-
glng operations, sand, lime cinders, ashes, offal, oll, tar,
dyestuffs, aclds, chemicals, and other substances not
sewage or 1ndustrial waste which may cause or tend to
cause pollution of the waters of the state;

(13) T"person" means any individual, public or
private corporation, political subdivision, government
agency, municipality, industry, copartnership, associatilon,
firm, trust, estate, or any other entity whatsocever;

(14) "pesticide" means any chemical or blologi-
cal agent intended for preventlng, destroying, repelling,
or mltigating plant or animal life and any substance 1in-
tended for use as a plant regulator, defollant or desicant,
including but not limited to insectlcides, funglcides,
rodenticides, herbicldes, nematocldes and biocides;

(15) "pollution" means the contamination or
altering of waters, land or subsurface land of the state
in a manner which creates a nulsance or makes waters, land
or subsurface land unclean, or noxious, or impure, or unfit
so that they are actually or potentlally harmful or detri-
mental or injurious to public health, safety or welfare,
to domestlc, commercial, lndustrlal, or recreational use,
or to livestock, wild animals, bird, fish, or other aquatic
life;

(16) "radiatlon™ means all atomlic and electronlc
product radilation;

(17) "radiation source" means any substance,
machine, or electronic product which emlts radlatilon;

(18) "sewage" means the water-carried human or
animal wastes from resldences, bulldings, industrial
establishments, or other places, together with ground water
infiltration and surface water as may be present; the ad-
mixture with sewage of industrial wastes or other wastes
1s "sewage";

(19) "sewer system" or "sewerage system" means
plpelines or condults, pumping stations, and force malns,
and all other appurtenant constructions, devices, and ap-
pliances used for conducting sewage, industrlal waste, or
other wastes to a polnt of ultimate disposal;

(20) T"standard" means the measure of purilty or
quality for waters in relatlon to thelr reasonable and
necessary use as established by the department;

(21) "treatment works" means a plant, dilsposal
field, lagoon, pumplng station, constructed drainage ditch
or surface water 1lntercepting dltch, incinerator, area
devoted to sanltary land fills, or other works 1installed
for the purpose of treating, neutralizing, stabllizing or
disposing of sewage, industrial waste, or other wastes;

(22) '"waters" 1ncludes lakes, bays, sounds,
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ponds, lmpounding reservoirs, springs, wells, rivers,
streams, creeks, estuaries, marshes, inlets, straits,
passages, canals, the Pacific Ocean, Gulf of Alaska, Bering
Sea and Arctic Ocean, in the territorial 1limits of the
state, and all other bodies of surface or underground
water, natural or artificial, public or private, inland

or coastal, fresh or salt, which are wholly or partially

in or bordering the state or under the jurisdiction of the
state.

*# Sec. 4. The following laws are repealed: AS 18.05.040(11),
(12) and (16); AS 18.30; AS 18.33; AS 18.60.470 - 18.60.570;
AS 44.62.330(a)(26) and (29); AS 46.05; AS U46.10; AS 41.03.

¥ Sec. 5. All litigation, hearings, investigations and other
proceedings pending under any law amended or functions which
may be transferred by this Act, continue in effect and may be
continued and completed notwithstanding any such transfer or
amendment provided for in thils Act. Certificates, orders,
rules or regulations issued or filed under authority of a law
amended by this Act or functions which may be transferred by
thls Act, remain in effect for the term issued, unless or until
revoked, vacated, or otherwise modified under the provisions of
thils Act. All contracts or other obligations created by any law
amended by thils Act or by virtue of functions which may be trans-
ferred by this Act, and 1n effect on the effective date of this
Act, remain in effect unless or until revoked, or modified under
the provisions of this Act.

#% Sec. 6, This Act takes effect July 1, 1971.
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