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September 28, 1970

MEMORANDUM
TO: All Commissioners on Uniform State Laws

FROM: Special Committee, Uniform Probate Code
(prepared by R, V. Wellman)

RE: Information Regarding Status of U.P.C. - Report #1

Introduction

In addition to this brief report about the Uniform Probate
Code, this mailing includes (1) a report by the A.B.A.'s Uniform
Probate Code Committee with a state by state analysis of
developwents relating to U.P.C., (2) correspondence relating to
efforts of the Veterans Administration to secure several
amendments relating to Part 4 of Article V (Protective Proceedings
and Conservators), (3) a partlal bibliography of published
materials relating to the approved Code, (4) a copy of the
program of a conference recently held in Ann Arbor called "u.p.c.
Key Man Conference".

Legislative Activity Regarding U.P.C.

Most of the study sad other activity described in the
attached A.B.A. report 1ig occurring under the auspices of gtate
and local bar assoclations. Official state activity, including
that of law revision comnisslons, legislative counsel, and
cornittees of supreme courts isg sugzested by the A.B.A. report
in relation to Alaska, Alabama, Coanecticut, Delaware. In
developments occcurring since the A.B.A, report was prepared, a
Joint House-Scnate study committce of 14 legislators and a
$20,000 budget was established by the Michigan legislature by
action of July 1, Also, the Hawaiian Legislature has acted to
direct its Legislative Reference Bureau to study U.P.C. and
has appropriated $5,000 for the purpose.

Enactments

New probate codes in Maryland and Oregon were prepared after the
Boulder draft of U.P.C. became available, and bear strong
resemblance to the Code. Neither can be said to be enactments
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A Flexible Svstem for Administering Decedents' Estates
Richard V. Wellman

American probate procedures rest on assumptions inherited from the English
that wills must be proved after death in order to be effective, and that personal pro-
perty of a decedent passes to a state appointed personal representative who is to
collect it and use it to satisiy the decedent's creditors before distributing to suc-
cessors. Jurisdiction to handle these essential steps has been concentrated, in the
main, in a probate court. Over the years procedures in probate have become more
and more formal because lawyers and judges have sought to build meaningful pro-
tective features intc the inheriied requirements., Thus, notice requirements have
proliferated. Also, the idea thal a formal court procecding, once initiated, should
continue to assure valid accornplishment of the purpose of the proceeding has flourishec
in probate matters. And probate judges and the draftsmen of probate codes have
zccepted instances of careful practice, in respect to particular estates, as models

of procedure from which znandator) stututory routines have evolved.

As a result, in many atates the local code recognizes essentla]ly only one way
of handling the various steps or problems relating to settlement of decedents' estates.
(Most codes also contain some provisions exempting small estates from the usual
routine of a full probate proceeding, but these statutes are keyed to arbitrary dollar
ceilings which have tended to become out dated. Morecover, the typical small estate

ceiling was unrcalistically low in the first instance. This follows from the assumption
that full probate is “"proper" and that small estates’ ceilings should reflect values
which are too small to generate disputes or claims,) It is that all facets of adrinis-
tration arc part of one continuous court proceeding of which the probate judge has
ultimate control. Attorneys counsclling executors must take each estate through
essentially the same routine without regard for whether the parties are contenticus
or fr'endl) » or whether the estate is worth $15,000 or $15C, 000. The necessity for
the routine is hard to explain; and fees, possibly justified by the required work, are
not understood no: accepted by clients. _ ‘

The "Flexible System for Administering Decedents’ Estates' which the attached
charts, lists and examples describe was designed by the draftsmen of the Uniform
Probate Cede to meet the problem of inflexibility of present procedures. It seeks to
provide most of the advantages of existing methods of handling decedents' estates. At
the same time, by leaving the various procedures available as options, the system
is designed to permit great variety in the way particular estates rnay be handled.

~
-~

It also procceds on the assumption that the state code should not attempt to
Supervise successors in an attempt to prevent persons from taking risks or to pro-
lect others who may be injured thereby. Rather, control of these private matters
should be like that applicable to other private matters. That is, control should lie
in the ability of other interested persons to use clearly stated rights and rernedies

that tht.y ‘may have to check the risk- ~taker, or to charge him with the consequences
of his conduct '



~* UNIFORM PROBATE CODE

Bankers and trustmen have an important stake in

the new Uniform Probate Code, and are urged

to work for its adoption in their respective states.

HE Uniform Probate Code, pre-
pared and adopted by the Na-
tional Conference of Commis-

sioners on Uniform State Laws, and
approved by the American Bar As-
sociation at its 1969 annual meeting
in Dallas, advances the proposition
that laws relating to the affairs of de-
cedents and trust proceedings should
be modernized and made uniform
throughout the country.

The project which finally produced’

the Code was started in 1962, some
years before Norman F. Dacey’s best-
seller How To Avoid Probate made
probate law deficiencies a matter of
general discussion. Nonetheless, the
most intensive work on the project
occurred after publication of Dacey’s
book and during a time of unparallel-
ed public criticism of the probate in-
stitution. '

The Code was approved by its
sponsoring groups only because it of-
fers constructive answers for the many
problems presently afflicting the sub-
ject area. Indeed, it is designed to
meet the many troublesome implica-
tions of widespread probate avoid-

ance by making the probate route as.

uncomplicated as other methods of
effecting transfers at death.

The Code as typewritten with

double-spaced text and single-spaced-

comments, was 411 pages long when

it was approved in Dallas. Printed in-

very small type, Prentice-Hall’s edi-
tion for subsecribers to its Wills, Es-

tates, Trusts Service runs to 184 pages.

This length is not surprising in view of
the fact that the Code describes a
court, covers the substantive rules of
heir-ship, wills, includes a new sub-

tnuary 15, 1970

By RICHARD V. WELLMAN

Professor of Law
University of Michigan Law School
Chief Reporter, Uniform Probate Code

code on rights of bankers and parties
to two (or more)-name accounts,
covers all procedural aspects of de-
cedents’ estates, guardianship and con-
servatorships, and spells out the rela-
tionship between trusts, whether
testamentary or intervivos,
and courts. Only brief mention of some
of its major features can be made here.

‘The Probate Court

The Code proposes use of a full-
power court, having the same status
in regard to appeals as the state’s
general trial court, for all matters re-
lating to estates or trusts which re-,
quire adjudication. It also offers ways
of settling decedents’ estates which
do not involve judicial determina-
tions, but it accepts the proposition
that if adjudications become neces-
sary or desirable in particular estates,
they should be made by a full-power
court which is free of restrictions on
the kinds of questions it can consider,
and after notice and opportunity to
be heard for all interested persons.

The Code also proposes creation of
an office called “registrar’ for the
handling of various functions relating
to decedents’ estate. As drafted, the
registrar is conceived to be a lay em-
ployee of the court to which juris-
diction over estates is assigned.

However, the functions described
by the Code for court and registrar
can be sorted in various ways be-
tween existing or new offices in an
enacting state without damage to the
goal of uniformity of state law. For
example, a state’s general trial court
might receive responsibility for pro-
bate adjudications after notice, with

an existing inferior office being as-
signed the registrar functions.

Another variation would be to in-
crease powers of existing probate
courts, and organize the registrar as
a new independent office to be lo-
cated as needed to be easily accessible
to the public. In short, there are
various ways of receiving the legisla-
tion 'so as to avoid the difficulty of
putting existing probate personnel
out of work.

Probate Procedures

The heart of the Code is Article II1I
which describes what has been called
the “flexible system of administration
of decedents’ estates”. The basic idea
here is to offer, as optional procedures
to be available in each enacting state,
ways of handling the various steps
between death and final distribution
of a decedent’s assets like those ex-
isting today if the laws and practices
of all 50 states are to be taken into
account. Thus, a will may be pro-
bated, or a decedent may be deter-
mined to have left no will, without
necessarily opening an administration.

Probate of a will may be handled
informally, meaning that the order of
probate may be issued by the regis-
trar on the strength of sworn state-
ments in a written application made
to become part of a public office’s
records, without delay, notice or in-
volvement in a judicial proceeding.

- Alternatively, probate may be ob-
tained in formal, adjudicative pro-
ceedings before the Code’s full-power,
court. Administration is started by
appointment of an executor or ad-
ministrator and this step may be ac-
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Fratcher, "Toward Uniform Successjon Legislation", 41 N.Y.U.L. Rev

1037 (1966) .

Fratcher, "Toward Uniform Guardignshi

977 (April 1966).

P Legiélation", 64 Mich. L. Rev.

Fratcher, "Fiduciary Administratjon in England," 40 N.Y.U.L. Rev 12

(Jan. 1965).

Shriver, "The Multi-State Estatel, 3/3 R.P.P.T. Jnl. (Fall 1968).

Wellman, "Proposed Uniform Probage Code", 47 The Trust Bulletin 301

(February 1968).

Wellman, "Proposed Uniform Probate Code", 48 The Trust Bulletin 146

(December 1968).

Wellman, "Selected Aspects of Unilform Probate.Code", 3/3 R.P.P.T. Jnl.

199 (Fall 1968).

Wellman, "The Uniform Frobate Code-—Questidns and Answers", 3/4 R.P.P.T.

Jnl., 388 (Fall 1968),

Wellman, "The Lawyer's Stake in Hrobate Reforms", IX Law Office rEconomics
and Management, 415 (February 1969).

Comments About the Approved Code

-

Hauptfuhrer, "The Uniform Probate Code--A Modern Approach for Pennsyi-
vania", XLI Penn. Rar Assn. Quarterly 79 (October 1969).

Straus, "The Uniform Probate Code Approved; A Bold and Progressive

Reform", XLI Penn. Bar Assn. Qtly.

71 (October 1969).

Wellman, "The Uniform Probate Code; A Possible Answer to Probate
Avoidance", 44 Ind. L. Jnl. 191 (Winter 1969),

Prospectus 301 (May, 1970).

n and Marteas, "Informal Proceedings Under the Uniform Probate Code:
Notice and Due Process", 3 Prospectus (U. of Mich. Law School Student
Publication) 39 (December, 1969) » , :

r, "Intestate Succession Under the Uniform Probate Code", 3

Vestal, "Multiple-Stace Estates Under the Uniforn Probate Code", 27
Washington and_Lee Law Review 70 (Spring, 1570).
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Introduced: 3/16/71
Referred: Judleclary

IN THE HOUSE BY THE JUDICIARY COMMITTEE
HOUSE CONCURRENT RESOLUTION NO. 24
IN THE LEGISLATURE OF THE STATE OF ALASKA
SEVENTH LEGISLATURE - FIRST SESSION
Relating to a study of the Uniform
Probate Code.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS, due to‘expression of concern by the Alaska Bar Association
and individual members of the Alaska Bar for several years, the legislature
passed 1960 House Concurrent Resolution No. 57, requesting the Legislative
Council to prepare a revised probate code; and

WHEREAS that revision has been repeatedly introduced in the legislature
since 1961, it being House Bill No. 5 in the current leglslature; and

WHEREAS the Uniform Probate Code, approved by the Natlonal Conference
of Commissioners on Uniform State Laws and the American Bar Association in
August 1969, appears to be a more satisfactory alternative to our present
law than does House Bill No. 5; and

WHEREAS the time remaining in this First Session 6f the Seventh State
Legislature is insufficient to study the matter properly; )

BE IT RESOLVED that the Legislative Council is requested to study the

Uniform Probate Code, compafing 1t to our present law and to House Bill

No. 5; conduct public hearings on the probate code in appropriate locations

in the state; solicit analysis and comment from the bar associations in the

state; and prepare a report and substitute bill for presentation to the

Second Session of the Seventh State Legislature.

P R




UNIFORM TRUSTEES’ POWERS ACT

Drafted by the

NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS

and by it

APPROVED AND RECOMMENDED FOR ENACTMENT
IN ALL THE STATES

at its

AxNvAL CONFERENCE
MEETING IN ITs SEVENTY-THIRD YEAR
AT NEw Yorx, NEw York
AvgusT 3-8, 1964

—

Wit
PreraTory NotE AND COMMENTS

APPROVED BY THE AMERICAN BAR AssociaTioN ar Its MEETING
At New Yorg, NEw York, Avcust 13, 1964
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his identification and separation no doubt took place when the court rules
nd the bulk formal revision of Alaska law -- the Alaska Statutes -- were
dopted (although there may still beg¢ some dispute regarding the placement of

pecific provisions). And I would assume that the current HB 5, which was

o)

o

Russell:

fhe July 1;.1960 staff memorandum entitled "The Coordination of Legislative
8111 Drafting and Statutory Revision with Judicial Rule-Making in Alaska"
:ontainsvthe following, which you may wish to consider in connection with the

eurrent efforts in revising the Probate Code:

ctually prepéred about 10 years ago, attempted to make this same separation.
ut since the,revision of HB 5 seems directed at adoption of the Uniform
robate Code, I wonder how well the uniform commissioners considered constitu-
fional provisions like Alaska's strong assignment of administrative and
procddural rule-making powers to the supreme court. {Art., IV, Sec. 15,) Perhaps
yery well., But if they did, it would seem that there should be a corresponding
Batch of "uniform pourt rules for probate" to be adopted. Is there? If not,
ddoption of the Uniform'Probate Code may pose some problems under the Alaska
ponstitution, Perhéps the court system should be invited to consider the

ma

tatutes were prepared,

WORK DRAFT COPY WORK DRAFT COPY WORK DRAFT COPY

8/25/71

——

"In the preliminary work on the probate code, it was estimated that
aoproximately twenty-five per cent of the code is composed of what might
be identified as procedural provisions. Therefore, the first effort in
the probate code revision is to identify and separate the substantive
from the procedural provisions, The second step is for the substantive
provisions to be revised and enacted by the legislature., Lastly, the
extracted procedural provisions should be repealed by the legislature

and replaced by the probate procedural rules promulgated by the Supreme
Court." (Emphasis added.) ‘

‘MV‘V‘.\N{'

tter along with the council, as was done when the court rules and the Alaska
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M PROBATE CODE (SB 248)

4?fﬁr < // » Seq. the use of a description such
; e wldow of decedent and for minor

11 be confused with the "Home-

-AS 09.35.090, and ‘the exemption

be confused with the exemption pro-
the probate allowances and ‘
the homestead exemption and other
v AS 09.35.080 and AS 09.35,090.
>de eliminate the description .

2, we recommend the description
"Personal Property Allowance".

‘ormance with the uniform code

tion of claims by creditors. Ve
J4ays to conform to our present
)nsidered sufficient, and will

€6 proceedings, (Alaska Bar Associ-

ower given a foreign personal
015, which requires only that the
* removal of assets of a nonresi-

SoyeTeeeewemT IT U RIASKE UpPON rurnishing a copy of his appoint-
ment and an affidavit as to death, Alaska administration, and
entitlement to payment. Nothing 1is said or provided concerning
Alaska debts of the nonresident decedent, except that should a
creditor in-Alaska know of the death and the whereabouts of
assets in Alaska, that creditor may object. This i1s considered
‘Inadequate and likely to result in no recovery in most cases.
Suit against the foreign representative in the foreign juris-
diction 1is not a good remedy. We recommend that sec. 13.21..015
~be expanded to require some notice to Alaska creditors before
removal of the assets from Alaska, We would add the following
‘additional requirement to sec. 13.21.015,

‘In addition to the foregoing requirements the domiciliary
foreign representative shall furnish to any person having
possession or control of personal property, or other asset
sought to be removed from Alaska, proof that notice has
been published in a newspaper of general circulation in
- the borough or city where such adsets are located, at
least once a week for three weeks, that such property
or other asset will be removed unless objections are made,
The notice shall specify the personal property or asset and
its location in Alaska.

(Alaska Bar?Asséciation)

- -(4) Sec. 13.11,315 provides for deposit of a will with
any coukt, Mhig shonld ra rastrictagd to 'the surevics reovte Tt
Lo LE UL LnIerior coure + bariicularly in sparsely settled

areas will not have the rersonnel or facilities to administer
“thie nravrictAan DAamtanT9c - P . R

-



1.)
2.)

3.)

5.)

6.)

7.)

COMPILATION OF VARIOUS NOTES ON THE U.P.C.

See AS 09.45.750 - 790 for other probate materials, i.e.,
notice to unknown heirs, etc.

For reference to the UPC 120 hr. survival provision see
AS 13,11.020 (Simutaneous Death Act).

Re estate tax provision in UPC (AS 13.16.610), p. 107 see
existing AS 43,31.011.

Eastaugh says he (and I guess the Alaska Bar) want the
four month provieion and the bond requirements,

Ned Kester from Vital Statistics says a provision like
AS 20.05.130(b) should be retained. A similar six year
provision was deleted from the UPC (see Sec. 1 - 107(3).
If included in SB 248, it would be AS 13.06.035(3).

If issue of "procedural provisions" and court rules should
arise, remember the almost nonexisting present probate rules
and the Seminar provisions on page 189,

Remember the Ferguson brought to the attention of the council
the possibility that with the passage of the Native Land
Claims, which will require guardians to be appointed for
Native children without parents before theg can receive any
compensation which may be forthcoming, that certain provisions
of the UPC (SB 248) may need to be altered. Ferguson wants

to consider this when bill is taken up &n House Judiciary.

Make list of suggested changes from the various contributors
and be ready to refute them (if possible).
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Sixteen state chairmen have been named to explain

the Uniform Probate Code to legislators and interested
citizens of their states and to promote its enactment.

The chairmen were among the more than 100

legislators, lawyers and law professors who participated
in a national conference on the probate reform
measure held in Denver May 4-6. The conference was
designed to provide detailed information on the
uniform code to leaders in states where interest in
probate law reform is high.

Those registered came from 36 states ranging from
Maryland to Hawaii to learn about the code which
was drafted by NCCUSL in cooperation with the
Section of Real Property, Probate and Trust Law of
the American Bar Association. : ‘

All or parts of the code have been introduced in

legislatures of Arizona, Washington, Michigan, New
Jersey and Pennsylvania. The code has been enacted in

Probate Code "Observed"

The National Observer for the week ending
March 18, carried an excellent background story
on the need for enactment of the Probate Code.

Nina Totenberg gathered most of the
material for the article during the midyear
meeting of the American Bar Association in
New Orleans. After outlining the provisions of
the code, quoting Michigan Commissioner -
Richard V. Wellman extensively, and blaming
the “probate bureaucracy” for most of the
opposition to the code's enactment, Ms.
Totenberg concluded:

“*Most of the organized bar has firmly sup-
ported probate reform. Many lawyers recognize
that the probate process as it now stands is
‘nothing short of barbaric,’ as one lawyer
puts it. Moreover, most lawyers think the
uniform code would make their work
much simpler.

“‘But probate is a lackluster, death-oriented

"'subject, and that could be the biggest obstacle

to reform in most states, Besides, probate law
looks so cumbersome and complicated that
most state legislators are terrified of
tampering with it." '

Ms. Totenberg's arﬁc.e, ,a‘ background article

~ series by Commissioner Weliman, and complete

-copies of the Uniform Probate Code are
available through NCCUSL. :

idaho where it becomes eiiective July 1. The measure
has also passed both houses of the Alaska legislature
- * a. ot 1.

EXER - DRSPS UG IR

B JEU U U S

persons of average means to make wills. It also would

offer surviving family members various methods of
reducing the control of probate courts over the
inheritance process.

Association of Continuing Legal Education Adminis-
trators (ACLEA), by the ALI-ABA Joint Committee on

The Denver meeting was sponsored by the

Continuing Legal Education of the American Law

Institute and the ABA, and by the Joint Editorial Board

for the Uniform Probate Code which includes both
ABA and NCCUSL members. :

State chairmen selected were:
Arizona—Robert A. May, Tucson _
California—Harley J. Spitler, San Francisco
Florida—A. Obie Stewart, Palm Beach

" Hawaii—H. Baird Kidwell, Honolulu

Idaho—Senator Edith M. Klein, Boise
Maryland—J. Nicholas Shriver, Jr., Baltimore
Minnesota—Everett A. Drake, Minneapolis
Mississippi—Donald Roberts, Oxford

‘Montana—Bjarne Johnson, Great Falls

Nebraska—Howard H. Moldenhauer, Omaha
New Mexico—James P. Saunders, Albuquerque
North Dakota—Lyle W. Selbo,: Fargo
Tennessee—Newton P. Allen, Memphis
Utah—Ralph H. Miller, Salt Lake City
Washington—Dan Reaugh, Seattle
Wyoming—Charles G. Kepler, Cody.

Chairmen in other states will be named soon.

Landlord-Tenant Hearing

govern landlord-tenant relationships was scheduled for

A public hearing on a projected law which would

the Sheraton-Palace Hotel in San Francisco June 9.

equal with respect to the responsibilities and rights of
tenants. For example, the draft now being considered by
the special committee chaired by Edward L. Schwartz

The draft would make rental agreements more

of Boston would prohibit rental agreements waiving
tenant rights, authorizing tenant “confessions of

judgment,” calling on tenants to pay attorney fees for

landlords, or exempting landlords from their liability
under law. . = - :

“Both landlords and tenants were invited to present
their views on the proposed Uniform Landlord Tenant

~ Relationship Act,” said Schwartz. “The special
ot ] Tl ;
advisory comm
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informed spokesmen representing both landlords and

ittee which has included articulate and

Name state Probate Code chairmen



 AMENDMENTS

IN'THE'HOUSE ", cLe + BY THE JUDICIARY COMMITTEE

(1)

(2)
e

(4

(5)

| / (6)

(7))

(8)

(9)

(10)
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TO: - SENATE BILL No. 248
Page 3, betweeh'lines 12.énd 13 insert:

(3) a person who is absent for a continuous
period of five years, during which he has not been heard
from, and whose absence is not satisfactorily explained
after diligent search or inquiry is presumed to be ;dead;
his death 1s presumed to have occurred at the end of the
perlod unless there is sufficlent evidence for determining
that death occurred earlier. . '

Page 6, line 21, delete "18" insert "ig"

Page 17, line 11, after "parents" insert:

'“except that -an adopted chlld and his“issue have the rights

of inheritance from the natural parents and their respec-
tive kin unless the decree of adoption specifically pro-.
vides for termination of those rights of.inheritance‘and"

Page 25, line 16, change "EXEMPT PROPERTY" to "HOMESTEAD

- AND PERSONAL PROPERTY" |
‘Page 25, lines 19 and 21, delete "$8,000" and insert

"$12,000" in both instances,

Paée 25, 1ine é?, after the period add:

A trailer home, mobile home or another dwelling of 1like
nature, which is owned by 'a family or one of 1ts members
and is used as the family's actual abode; 1s exempt up to
$8,000, whether or not the dwelling is affixed to the land,
and whether or not the . land is held in fee:simple;or'by

a ‘leasehold or some other interest in land. ,

Page 25, line 28, change "EXEMPT PROPERTY" to "PERSONAL

PROPERTY ALLOWANCE"

Page 26, lines 6, 8, 10, 11 and 13, add 'personal" after
"exempt" in each instance , T ’

Page;éG; line 20 and Page'Qf, lines 14, 17 andwé3, chénge
"exempt property" to "personal property allowance" in each
instance DR PooLrmtiam R T S Nol I S S

'939

512.and 13, 4
g renebvad “olne on

ord5ec.513:11.173: 64PROOFAOF FWILLS ‘Wilds:otherathan .
lf—brpving wllls under sec. 1€5 of ‘this chapter rav ra

Tiensisbaidis ol the Two witnesses to the will
ocatedynby.
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In Title 13 (Decedent's Estates), chapters 6 - 36 constitute the

UNIFORM PROBATE CODE TABLE

Uniform Probate Code, but the Alaska Statutes numbering system

is not the same as that 1n the Uniform Probate Code.

The follow-

ing table provides a cross-reference from the Alaska Statutes to
the proper section in the Uniform Probate Code.

As UpC AS UrC
13.06.005 1-101 13.11.115 2-302
13.06.010 1-102 13.11.125 2-401
13.06.015 1-103 13.11.130 2-402
13.06.020 1-104 13.11.135 2-403
13.06.025 1-105 13.11.100 2-50%
13.06.030 1-106 13.11.150 2-501
13.06.035 1-107 13.11.155 2-502
13.06.040 1-108 13.11.158 none
13.06.050 1-201 13.11.160 2-503
13.06.060 1-301 13.11.165 2-501
13.06.065 1-302 ©13.11.170 2-505
13.06.070 1-303 13.11.173 none
13.06.080 1-305 13.11.175 2-506
13.06.085 1-306 13.11.180 2-507
13.06.090 1-307 13.11.185 2-508
13.06.100 1-310 13.11.190 2-509
I13.06.110 I=401 13.11.195 2-510
13.06.115 1-402 13.11.200 2-511
13.06.120 1-403 13.11.205 2-512
13.11.005 2-101 13.11.210 2-513
13.11.010 2-102 13.11.220 2-601
13.11.015 2-103 13.11.225 2-602
13.11.020 2-101 13.11.230 2-603
I3.11.025 2-105 13.11.235 2-608
13.11.030 2-106 13.11.240 2-605
13.11.035 2-107 13.11.245 2-606
13.11.0L0 2-108 13.11.250 2-607
13.11.005 2-109 13.11.255 2-608
13.11.050 2-110 13.11.260 2-609
13.11.055 2-111 113.11.265 2-610
13.11.060 2-112 13.11.270 2-611
13.11.070 2-201 13.11.275 2-612
13.11.075 2-202 13.11.285 2-701
13.11.080 2-203 13.11.295 2-801
13.11.085 2-20}4 13.11.300 2-802
13.11.090 2-205 13.11.305 2-803
13.11.095 2-206 13.11.315 2-901
'13.11.100 2-207 13.11.320 2-902
13.11.110 2-301
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AMENDMENTS ,
IN THE HOUSE o ; ; BY-THE-JUDICIARY COMMITTEE
o TO: SENATE BILL No, 248 |
:(l) Page.3;_between lines‘12 and 13 insert:

: (3) a person who 1s absent for a continuous
period of five years, during which he has not been heard
from, and whose absence is not satisfactorily explained

(2) Page 6, 1ine 21, delete "18" insert "1g"
(3) Page:17, line 11, after "parents" insert:

"except that an adopted child and his issue have the rights
of inheritance from the natural'parentstand their respec-

(4) Page 25, 1line 16, change "EXEMPT PROPERTY" to "HOMESTEAD
. AND PERSONAL PROPERTY" ' o o

(5) ‘Page 25, lines 19 ana 21, delete "$8,000" and insert
"$12,000" in both instances. - e . :

(6) Page 25, line 27, after the period add:

A trailer home, mobile home or another-dwelling of 1like
nature, which is owned by a family or one of its members
and i1s used as the family's actual abode, 1is exempt up to
$8,000, whether or not the dwelling is affixed to the land,
and whether or not the land is held in fee simple .or by

a leasehold or some other interest in land.-

(7) Page 25, 1line 28, change "EXEMPT PROPERTY" to "PERSONAL
PROPERTY ALLOWANCE" |

(8) Page 26, lines 6, 8, 10, 11 and 13, add 'personal" after
"exempt" in each instance , >

(9) Page 26, 1line 20 and Page 27, lines 14, 17 and 23, change
"exempt property" to "personal property allowance" in each
instance . = . R R A

Do D g

"(10) Page 28, 1ine'6, delete "18" and inseri tign. ne g

-
i o

(11) Page-30, between 1

ine
LB reon

Cqm LT RIIEITaBL mgh o pacec
sﬂl2~andgl3,ﬁagdgagnew section to = .
foe : : aran (o

o LT, e : R AT e O L gy L W o . A
L ;:proxing‘w11157under%séc;%165ﬁor,thi hapterimay be: ' -
“proven by the affidavits of the two witnestes to the will

ity onloony SLultss is ueceaseaworwcanno§&pe@locaﬁ¢d,,byw R T

. the:testimony ofaonegsubsoribipgyWitheSnghdgo}heréprpOfgﬁ;., ;-,;¢
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Illustrafive_ Forms
| for Use With the
-Rules of Probate Procedure

The following forms are intended for illustration only. Only
the substance of the form is set out and reference should be made
to form No. 1 for a sample of the proper caption. The form of |
pleadings and other papers is governed by Civil Rule 76.

SRR —— )



RS

TITLE 12

PROBATE LAW

" Chapter 111. General Provisions
112. Intestate Succession and Wills

113. Initiation of Estate Proceedings
114. Administration of Estates Generall

115." Claims; Actions and Suits

116. Accounting, Distribution and Closing

117. Estates of Absentees
d8» Inheritance Tax
SO Gift Tax

Chapter 111 |
1959 REPLACEMENT PART

General Provisions

DEFINITIONS AND APPLICATION OF
. : PROBATE LAW

111.005 Detinitions for Probate Law
111.015 Application of chapter 591, Oregon Laws
1969

PROBATE COURTS AND COMMISSIONERS

111.055 Transfer of probate jurisdiction

111.085 Transfer of pending proceedings; contested
i matters; ap; S

111.0756 Probate jurisdiction vested

111.085 - Probate jurisdiction described

111.095 Powers of probate court

111,105 Appeals from probate court; reexamination

"~ ofissues

111.115 Transfer of estate proceédlng from county
court to circuit court

111165 District court judge acting as probate court
Judge :

111.176 Appointment of probate commissioner

111185 Powers of probate commissioner ‘ )

PROBATE PROCEDURE GENERALLY

111.205 * Pleadings and mode of procedure
111.215 Notice; method and time of giving
111.2256 Walver of notice .

111.285 Filing objections to petition
111.245 Proof of documents; certification
111.255 Translation of documents

111.265 Stenographic record




/

SUFPPORT OF SPOUSE AND CHILDEEN

114.605 Occupancy of family abode by spousc and
children ‘

114,015 Support of spouse and children

114,025 Petition for support and answer

114.035 Temporary support

114.645 Modification or termination of support

114.055 Nature of support

114,085 - Limitations on support

114.075 Priority of support; treated as administra-
tion expense

114.085 Setting apart whole estate for support;
termination of administration

TELECHVE SHARK OF SURVIVING SPOUSE
114105 Right to elective share; effect of electinn

114.115 Election barred by agreement

114.125 KElective share limited by total property re-
- celved .

114,185 Denial of election or share reduction when
decedent and surviving spouse living
apart )

114.145 VWhat constitutes election

'114.155 Election by guardian of surviving spouse

114.165 Payment of elective share
" TITLE AND PGSSESSION OF PROPERTY

-114.205 No distinction between real and personal

‘property
114.215 Devolution of and title to property
114.225 Possesslon and control of decedent’s estate

Chaptler 114 .
1869 REPLACEMENT PART

'Administratiﬁn of Estates Generally

DUTIES AND POWERS GF PERSONAL
REPREESENTATIVES

114.255 Commencement of duties pnd powers of por-
sonal representative; prior ocia

114,285 General dutles of personzal represeatative

114275 Personal representative to proceed without
court order; application for anthority,
approval or instructions

114,285 Naming or appointment of personal ‘rep-
resentative does not discharge cluim
agalnst him

114.295 msc):rge or devise fn will of claim of tes-

. tator
114.805 Transactions authorized for personal rep-
.~ resentative )

114.815 Right-to perfect lien or secuzlty interest

114.825 Power to self, mortgagze, lease and deal with
property .

114.835 Court order for sale, mortguege or lease

114.345 Title conveyed frez of claims of creditors

114.8355 Sale or encumbrance to personzl yepresen-

. tative voldable; exceptions

114365 Validotion of certnin sales

114.375 Nonliability of tronsfer agents .

114.385 Persons dealing with personal representa-

. tive; protection

114.3956 Improper exercise of power; breach of ti-
duelary duty

114.405 Personal lability of personal representa-
tive .

114.415 ' Co-personal representatives; when jolat -
tion required

114425 Discovery of properiy, writings and infor-
mation

114435 Power to avold trunsfer

CROSS REFERENCES

Claims, generally, 115.005 to 115.215
Definitions, 111,005 . :

114.205

- Conveyance by reversioners and remaindermen to

- life tenant vests fee, 93.160, 93.810

_Person feloniously causing death shall not take by
. decedent’s will, 112.465 L .

Regiétered land, power of persdnal represantstive to
- deal with, 94.410 to 94.445

‘Tenancy in common, devise to twc or more construcsd

to be, 93.180 .

-Transfer of ward's property ‘not an ademption,

"126.495 " - o . .
Words *of .inheritance unnecessary te convey fee,
93120 . . .. . . :
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NOTES

UNIFORM PROBATE CODE—ILLEGITIMACY—
Inheritance and the "Illegi.timsaté:i A Model

.for Probate Reform

I. INTRODUCTION

On May 20, 1968, the United States Supreme Court handed
down landmark decisions in Levy v. Louisiana! and Glona v. Amer-
ican Guarantee & Liability Insurance Company? In Levy, five ille-
‘gitimate children sued under article 2315 of the Louisiana Civil
Code® for damages for the wrongful death of their mother. The
suit was dismissed by the Louisiana district court, which held that
illegitimate children had no cause of action under the Louisiana
statute. In Glona, a Texas domiciliary brought a diversity action
in federal district court in Texas for the wrongful death of her
illegitimate son, caused by an automobile accident in Louisiana.
The Texas district court dismissed the suit, holding that under
Louisiana law the mother had no cause of action for the death
of her illegitimate child. The Supreme Court granted the petition
for certiorari in Glona* and noted probable jurisdiction in Levy.s
With Justice Douglas writing for a majority of six in each case,®
the Court reversed both decisions, holding that the Louisiana
wrongful-ceath statute denied equal protection of the law both
to illegitirnate children and to their parents. :

Levy and Glona, read narrowly, stand only for the proposition
that a state wrongful-death statute cannot discriminate between
beneficiaries solely on the basis of legitimacy. Read in their broad-
- est sense, however, the opinions in the two cases condemn generally
any classification based on legitimacy. A major problem with the
opinions js that Justice Douglas did not specify the grounds on
- which he based his decision. Thus, the potential scope of the hold-
ings is open .to question. Several recent cases? have interpreted
Levy to condemn all classifications based on legitimacy. Similarly,

. 391 U.5.:68 (1968).

. 891 US, 73 (1968). .

- LA, C1v. CobE ANN. art, 2815 (West Supp. 1969).

389 U.S. 969 (1967). .

. 889 U.S. 925 (1967). S : . ‘

- Justices Black and Stewart joined Justice Harlan, dissenting, in both cases. 391
US. at 76. ;

7. See Kirg v. Smith, 392 U.S. 309 (1968), especially Justice Douglas, concurring, at
392 US. at 316 (AFDC payments); Munn v. Munn, 450 P.2d 68 (Colo. 1969) (support);
R— v. R——, 431 S.W.2d 152 (Mo. 1968) (support); In re Estate of Jensen, 162 N.W.2d
861 (N.D. 1¢58) (inheritance). But see Strahan v. Strahan, 804 F, Supp. 40 (W.D, La.
1969) (inheritance). - .

O Gt A o
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CONSERVATORSHIP UNDER UNIFORM PROBATE CODE

BY ELMER L. FINGAR®
-White Plains, New York

I. INTRODUCTION

Article 5 of the Uniform Probate Code (hereinafter referred to as
UPC) relates to minors and other persons under disability. I had contended
most vehemently that the problems of minors and those of adult persons
under disability were so dissimilar that it was not feasible to draft a statute
which would adequately provide for both. I now state publicly that Pro-
fessor Wellman and his able assistants who drafted the UPC have demon-
strated that gasoline and water can ‘indeed mix, provided the mixers have
patience and adequate skill.

We have made great progress in protectmg the rxghts of all citizens
regardless of race, color or creed. Yet there is little in the press or elsewhere

_in regard to the rights of adult persons under disability. It is stated that

about half of all the hospital beds in the United States are.occupied by -
mentally ill persons.! Such persons are unable to organize to protect and
preserve their property and to exercise freely their civil rights. Therefore,
it is the duty of the bar associations, and particularly the American Bar
Association, to act on behalf of this unfortunate segment of our society and
to sponsor needed legislation. The person under a disability is not a sccond :

" rate citizen.

As a boy I heard my seniors refer to patients.in. .a,state hospxtal for the
mentally ill as lunatics, crazy and the like, The commitment to the hospital
was a stigma, something that the family of the patient did not discuss. While
there has been some change in the attitude of the putlic, a residue of such
thinking remains with us. We know now, of course, that many of such
patients are curable and that during their treatment they are capable of
exercising many of their civil nghts, such as voting.

In addition to the patient in a hospital for the mentally ill we have the
elderly senile person, who makes his home with a son or daughter, and the -

" unfortunate retarded person. In 1968 I probated the will of a retarded man
~who had the mentality of a boy of 14 and who died in his sixties. There

were ob]ectlons to the will but they were withdrawn.

There is no need here to discuss in detail guardianship of minors or
guardians of the person of incapacitated adult persoas. The provisions of -
Parts 2 and 3 of Article V of the UPC are clear in these two areas and do
not present any particular problems. They are quite similar to existing
statutes of most states. My experience is that guardians of the person,
whether a minor or adult under disability, fill a rather limited role in any
event. If, however, such appointment is needed, I direct your attention to

*Chairman of the Section's Committec on Problems Relating to Persons under Dis-
ability. .
'ALLEN, FERSTER & WEIHOFEN, MEN‘!‘AL IMPAIRMENT AND ch.u_ INCOMPETENCY (1968)
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October, 1969

THE UNIFORM PROBATE CODE APPROVED:

‘A BOLD AND PROGRESSIVE REFORM

"By J. PENNINGTON STRAUS, Philadelphia
' Member of the Pennsylvania Bar

HISTORICAL BACKGROUND

History in law reform was cre- -
ated at:Dallas on August 7, 1969,
when the National Conference of
Commissioners on Uniform State
Laws promulgated the Uniform
Probate Code. In the judgment of
the writer, this was one of the
boldest and one of the most pro-
gressive achievements of the Na-
tional Conference, unsurpassed even
by the Uniform Commercial Code.
Whereas - the Uniform Commer-
cial Code had as a base the old
- Negotiable Instruments and Sales
Acts supported by the commercial
motivation of interstate uniformity,
the Probate Code cuts into a ficld
of new statutory policy in suggest-
ing that law relating to the transfer
of property by death which has
heretofore been considered largely
a matter of local concern, should
be elevated to a platform of national
importance with resulting uniform-
_ity and predictable simplicity,

In the week following the adop-
tion of the Code by the National
Conference of Commissioners, the
Section of Real Property, Probate
and Trust Law in its sessions held
in conjunction with the American
Bar Association meeting, approved
the Code, and subsequently the

71

House of Delegates of the Ameri-
can Bar Associaticn likewise ap-
proved the Code axd directed the
Real Property, Prcbate and Trust
Law Section to institute studies of
the Code among the various local
bar associations of the United
States with the erd in view that
the Code would receive wide atten-
tion and adoption. _
The first printed version of the
Code is now available from Pren-
tice-Hall, and this will be followed
at a later date by a publication of
the Code with final minor stylistic
corrections by the West Publishing
Company. - -t o
To the Pennsylvania lawyer
there is very little in the Uniform
Probate Code that will seem new
or radical. Taken as a whole, the
Code is perhaps tle greatest com-
pliment that could be produced for
the draftsmen of tie Pennsylvania
statutory system of probate and
estate administration as originally

" created in the Five Sisters Acts of
1917, and as more recently amended

and restated in th: series of legis-

“lative acts which comprise what is

our present Pennsylvania code.
In these two articles we will give - -

a brief summary of the history and

contents of the Uniform Probaﬁe .




THE UNIFORM PROBATE CODE: A POSSIBLE ANSWER TO

PROBATC AYOIDANCE]| E

" Ricmarp V. WELLMANT ‘
Succession, ‘or probate as it is more likely to be called, is currently
quite controversial. This fact, though possibly useful to would-be speech
makers, is unfortunate. There should not be any controversy about the
rules protecting individual freedom in regard to personal savings. The
fundamental principles, e.g., the premise of private property that a dece-
'dent’s unused savings should go as he indicates in his will, or to his
heirs if he leaves no will, are not disputed or disputable. Nor can the
troubles of the area be attributed to contentiousness of survivors and
-other claimants. Wills are rarely challenged, and the occasional challenges
are usually unsuccessful.® Creditors of decedents, protected in many
situations by security or insurance, if not by survivors concerned about
family credit ratings, are not a notable source of controversy.? Indeed,
the controversy arises from the charge that we have more rules than we

need. , T ‘ .
Perhaps the presence of elaborate rules and procedures causes sur-
vivors to forego natural contentiousness. Perhaps we should accept the
ponderousness of our system as the price for desirable tranquility. Still,
there are other explanations for lack of disputes, which seem particularly
applicable to small estates. Inheritance is a_family matter. Any economic
advantage one set of survivors might gain over another by stirring up
trouble would be countered in most cases by displeasure and resentment _
* by relatives or close acquaintances, rather than strangers. And, disappoint-
ment in regard to an expectancy is seldom as keen as other economic
losses. We are quite accustomed to the idea that an estate owner is free to
dispose of his savings as he pleases. Hence, losses of anticipated inherit-
- ances can-be borne with equanimity and when there is something to
inherit, it comes as a happy surprise! In sum, therefore, many of the

tProfessor of Law, University of Michigan ; Chief Reporter, Uniform Probate
Code project, National Conference of Commissioners on Uniform State Laws.

t1 This article is an adaptation of an address delivered at the Institute on Estate
Planning and Adrministration in Indiana, Indiana State Bar Association, October 25, 1968.

1. Of 453 testate estates in a random sample studied in a recent survey of probate

- records in Cuyahoga County, Cleveland, Ohio, will contests occurred in only six, or 1.3

per cent of the cases. None were wholly successful. The survey was conducted by a
sociology-law team at Case-Western Reserve University, Cleveland, Ohio. The results
soon will be published. The manuscript ‘from which the information’ was obtained is
entitled The Family and Inheritance. Its authors are Marvin B, Sussman, Judith Cates
and David Smith, - . ; S T
- 2. According to the manuscript of the Cleveland survey, “. . . we do not find that
debts constitute a significant problem in the settlement of an estate.” o : )
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i e New Uniform i OIS LOTID '
by Richard V. Wellman

The product of a long study and
gestation, the new Uniform Probzte
Cods= now has been approved by the
American Bar Association and is
avziabie to the states for study and
erasiment. The new code
modernizes one of the oldest and
inost creaky institutions of the
law--an institution whose
shortcomings have been a source of
embarrassment for the legal
prefassion,

F AST AUGUST the ouse of Dele.
gates of the Am:cican Bar Asso-
ciation approved tha Uaif,rm Probate
Code. This action came a few days
after the code had been approved by
the National Conference of Commis-
sioners on Uniform State Laws, which
sponsored the code in a co-opsrative
project with the Real Property, Pro-
bate and Trust Law Section of the As.
sociation. The completion of the code
and its approval mark an extraordi-
nary achievement by the American Bar
Asscciation and the National Confer-
ence. The accomplishment indicates
that lawyers serving these national or-
ganizations faced and resolved doubts
about the desirability and feasibility of
a significant reform of state prohate
laws. Similar doubts will be enter.
- - tained by other lawvers as the cuds i
considered for adoption in the sevese
states. '

Te sorae lawyers, our tradition of

nonuniform, local laws fer the admin-

istration of decedents’ estates, guar-

dianships and trusts is a complete rea-

son for opposing uniformity in probate

- : . laws. Others are traditionalists in the
) : sense that the siatus quo will be fa-
’ vored until persuasive reasons for
changes required to achieve uniformity

become apparent. Ths negztive or

skeptical attitudes of many lawyers re-

garding the project pose a handicap.

The size of the code and the perva.

, sive and complex nature of it; coneepts
- © present .-additional - difficulties. - The
Printed code with official commnsnis

runs to 278 pages.! Thé subjeci of

Propesty righis at death iy ierribly

- . 0 .
;cepts_that will continue to cause inter-

~of probate, Many of the old rules, al-

636 . American ‘Bar Assacniatinn fanenn: ,

complex. In many states it is -Jater-.
. twined ‘with .community . property..con-.

state , diversities .ofocting . anccersion,
- thouyh all siates adopi a cprataon code

though possibly not justified Ly the
current attitudes of laymen, appear
suitable to lawyers as points of depar-
ture for planning and drafting. Sub-
jects like restrictions on testamentary
power, the rights of dependents and
creditors of a decedent and the role of
formalities in preparing wills pose the
trap of interminable debate for anyone
advocating abandonment of provincial

- rules in favor of some national norm.

The investment that counzelors and es-
tate planners have in an education that
enables them to live with the existing
complexities seems  threatened by
change. .
Lawyers interested in probate law
improvement soon realize that their
work will not be much roticed by toe
public. The development of the new
code received little financial or moral

_ support from any but the sponscring

organizations and their members, The
work, which forced participants to take
a close look at the details as well as the
over-all functioning of the nation’s
elaborate prohate institution, attracted
little outside attention. Representatives
of the Trust Division, American Bank-
ers Association, watched the formative
process careiully but, except for a gen-
eral memorandum of approval issued
last summer in regard to the ffth
working draft, avoided any assertion

~of control or influence. The American

College of Probate Counsel was ‘inter-
ested but provided little leadership or
encourageirent. Uliimately, hundreds
of lawyers and other interestsd persons
acquainted thenselies with the major
premises of the code, which remained

fairly constant through six preliminary

drafts. Their familiarity, of wvital ‘im-

peitance 1o, final approval of the code, -

nded “comments ‘propared by ‘West Pa

71 Sce tite oficial test of the code and ap-
}:’x};hing'f Company, “which ‘was publiched ‘in’

Aarch. Y070,

‘-
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BY H. Invm LAWRANCE

UBHTE GO

. Some Current Comments

ché President and Trust Counsel, Secunty Pac1ﬁc National Bank, Los Angeles, Cali’f

In August of this year, after several
working drafts and seven years of
study in cooperation with the Real

~ Property, Probate and Trust Law Sec-

tion of the American Bar Association,
the National Conference of Commis-
sioners on Uniform State Laws pro-
mulgated the Uniform Probate Code,
and the House of Delegates of .the
American Bar Association approved it.

Some General ‘Comments

The work .of the Conference was
conducted in cooperation with an
American Bankers Association Trust

Division Liaison Committee. The Con- .

ference work has also been followed
with interest by several groups includ-
ing the American College of Probate

Counsel, which is interested for ob- -
.vious reasons; the Veterans Adminis-

tration, which is concerned over vet-
eran guardianships; newspaper groups,
which -are concerned over the code’s

Jminimum requirements for published

notice; and insurance groups, which
are concerned over the code’s minimum
requirements for posting bond. These

activities are evidence that the code

has broad significance, and will be pre-
sented to various state legislatures in

.the very near future.

Professor Richard V. Wellman of
the University of Michigan Law

:School addressed the Midwinter Trust

Conference and the Mid-Continent

- Trust Conference on this subject in
- 1968. The text of these talks has been
printed in Trusts & Estates [T&E,

Mar. ’68, p. 238 and Jan. '69, p. 29]
and in The Trust Bulletin, thus offer-
ing trust men an excellent written ov-
erview of the code. -

--As Chief Reporter. for the. Umform

" Probite Code Project, Professor Well- -

man speaks to our industry as an ad-
vocate—indeed a brilliant advocate—

. of the code. Today I intend to cover

: .a,brrefly th ‘iits “of -the code, raise *

MU B TR RO

<« From address nt 43rd WQstern “Trust confmnce, San -
Nov 1, .1969

muo, cam
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some questions and indicate some of
the code provisions which may have
an impact upon the corporate fiduci-
ary. I should also like to speculate
briefly upon the probability that the
code will be accepted by the several
states. '

It is clear that legislation of this
magnitude will generate controversy.
For example, although it has many
forward-looking features, it may not
meet the required standards of all

- communities and although it is im-.
mensely well integrated, there is some-

thing in it to offend everyone.
. The code consists of eight articles.
Let me outline them briefly.

General Provisions And Definitions

Article I contains general provisions
and definitions. It covers court juris-
diction and notice. Here the purposes
and policies of the code are stated.

The code expressly encourages simplic-

ity, speed and efficiency in the ad-
ministration of estates.

The probate court is given subject
matter jurisdiction over all trusts,
whether created by will or otherwise,

‘as well as jurisdiction over estates of

decedents and protected persons.

Article I provides a definite statute’

of limitations applicable wherever

fraud is perpetrated in connection with .

matters covered in the code. These
provrslons are intended to replace var-
ious existing equitable remedies and

- limitations, such as the uncertain lim-
itation embodied in the principle of °

laches. “Action must be commenced
against the perpetrator of a fraud with-

in two years from discovery of the -
fraudulent act, and against non-perpe- -
trators within five years from the time -
‘the fraud was committed: =~ =
- For example, if a will known to be:
a forgery is probated informally—an °
option provided -in the -code, under -

years from discovery of the fraud, but -
may proceed against innocent distrib-
utees only if action is commenced
within five years from the time of the
fraudulent act. The same limitations
would apply where a will has been

: .fraudulently concealed.

Treatment of Fraud

- Let me pause here for a general com-
ment. The code concept of fraud is
new and reflects a basic approach, re-

-peated in the code, to the effect that

persons interested in a decedent’s es-
tate should be free to prove a will or
not; commence legal proceedings or
not; have a personal representative ap-
pointed or not—all in terms of whether
or not they are willing to assume the
risks involved. :

The traditional legrslatlve approach
to probate administration, in contrast
to this, has been one of more formal-

ity. And while this very formality has
. been criticized and -even ridiculed,

such formality was probably developed

~in an effort to insure that heirs and

creditors, including taxing authorities,
would always receive some kind of
notice, and to make it clear that all
interested persons were protected by
the presence of -a personal represen-
tative, responsible to' the court as well
as personally responsible in the ad-
ministration and distribution of an es-
‘tate.

“In very general terms the code
would now say: “In;ured party, you
have your remedy agamst those who.

“take innocently and against those who

perpetrate a fraud, but your rights as
against an innocent personal represen-
tative will be strictly limited. We want -
personal representatives to act - wrth-. :

- -out delay and without fear.” -

‘In"the same general terms I suggest .
that innocent "distributees- whose in- )

" heritance is later recovered . by asu-

which“no  noticeis . requrred—and :the* Z‘wperlor claimant,’ and Jinjured parties

7

“cofitest petiod runs, heirs may proceed ° TEWho' ‘attempt 'to collect personally eith- ’
agamst the perpetrator within~ two‘ ‘er agamst perpetrators of fraud or in- -

e
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THE UNIFORM PROBATE CODE:
BLUEPRINT FOR REFORM IN THE 70s

chhard V Wellman*

INTRODUCTION
ROBATE law changes slowly. On August 13, 1969, the House
of Delegates of the American Bar Association promulgated the
Uniform Probate Code, completing a project which began in 1962
The UPC project has been described as a continuation of an earlier
effort by elements of the ABA to modernize and unify American pro-
bate laws which resulted in preparation of the Model Probate Code.2

- Viewing the two projects as one, the 30 plus years of effort to improve

probate law may appear as an exercise in killing an unwanted idea by
perpetual debate.? The Connecticut story, as told by other contribu-
tors to this symposium, is representative of the experience in other
states where efforts to improve probate law have been frustrated by
foot-dragging tendencies of local elements who derive power or profit
from the old rules. An observer might well conclude that national
efforts at probate reform would be more of the same.

But there is more to the new Code. Though it may not have been
conceived for purpose of reform, the recent project matured in a
period of unparalleled public criticism of the existing probate insti-
tution.® ‘Also, the project was supported by both ABA committees

*Professor of Law, Umversxty of Michigan Law School; Chief Reporter, Uniform
Probate Code.

1. For a brief discussion of the action by the House of Delegates, see 55
A.B.AJ. 976 (1969). :

2. See 4 REAL PROPERTY, PROBATE & TRUST L. J. 206 (1969). S

3. The recent motion for final approval also chartered the Real Property,
Probate and Trust Law Section of the American Bar Association to engage in
contmumg ‘in-depth” studies of the relative merits of uniformity and provin-
cialism in regard to probate laws. The resolution of the House of Delegates auth-
orizing the Section of Real Property, Probate & Trust Law to present the views
of the Association followed a resolution of Section Council published in 4 REAL

- PROPERTY, PROBATE & TRusT L. J. 206 (1969).

4. N. DAacey, How 10 Avolp PROBATE (1965); Bloom, The Mess in Our Pro-
bate Courts, READERS DIGEST, Oct., 1966; Needed: Better Probate Laws, CHANGING
TIMES, Jan,, 1969; Personal Finance: How to Avoid a Costly Probate, N. Y. Times,
Nov. 14, 1966; Probing the Source of Probate Pains, Wall St." Journal, May 14,
1968; The Probate Fuss, Look MAGAZINE Nov 29,°1966; Editorial, Columbus ;Ohio
szen-]oumal ]an 18 1967
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\ ‘ PROBATE IN ENGLAND: A BLUEPRINT FOR THE FUTURE?

Robert L. Fletcher*

Prosate CaN Br Quick AND CueaP: TRUSTS AND ESTATES 1N Exc-
LAND By William F. Fratcher. New York: Pageant Press, Inc., 1968.
Pp. 10§. $3.50.%* '

Despite its Reader’s Digest title, this book is not a folksy polemic =~ | S
of dramatic atypical examples. Rather, it is a painstaking detailed '.-.
description of the English system of trust and estate administration, o
Its conclusion, that “probate can be quick and cheap,” is surcly accu-
rate, for the English do handle probate much better than we do. While
they have improved upon their seventeenth century proccdure, most .
United States jurisdictions have not. We simply adopted the English
procedure as of that distant time and have done little or nothing zbout ;
it since. Fortunately, in the early 1960’s when drafting of the Uniform )
Probate Code began, the leaders of that effort were at least aware of ’
English practice. Although the drafters drew heavily upon the Model
Probate Code of 1946 for the substantive law of wills and intestacy,
they turned for the procedural aspects to the English practice and

.

P STINA vs i e

to the practices of Texas and Washington. ~

Having spent’a year abroad studying and observing the English

practice, Professor Fratcher brought to the Uniform Code reporters,

P L of whom he was one, a thorough appreciation and documentation of

the English system. The most important characteristic of that system,

so difierent irom most American jurisdictions, is the complete separa- L P
tion of contentious from non-contentious probate, and its cérrelative . ;

feature of involving judges only in contentious matters. Finding &
somewhat similar procedure in the “independent” and “non-interven-

\ . L
. * Drofessor of Law, University of Washington. AB., 1939, LL.B. 1947, Stanford o
University. : . : : : :

** As the author acknowledges in his preface, “most of the contents of this book were

published originally in the New York University Law Review.” The book in fact is 1

© a mearly verbatim reproduction of the original article, Fiduciary Administration in

Lrgland, 40 NJY,U.L. Rev. 12 (1963). The fact of re-publishing is not 2 criticdsmm but

"a complimeat. Dressed up with a catchy title, the book will perhaps reach a2 lay audience

LRI . ready to be persuaded that probate reform is feasible, and, as this reviewer sces tha
matter, that reform can come by the enthusiastic adoption of the Uniform Probate Code,
which in its procedural article strongly resembles the English system. Sce text accom-
panying notes 1, 2, 15, infra, G o i o
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24-21-00 Uniform Probate Code

This is an act promulgated by the National Conference of Commissioners on
Uniform State Laws at its 1969 annual meeting. The Committee on Suggested
State Legislation has not considered the substance of this proposal, but inciudes
it in this volume as an informational service to the States.

Introduction

The Uniform Probate Code is designed to improve state -laws relating to the
affairs of decedents and the settlement of decedents’ estates, the designation
and control of guardians and conservators for minors and other disabled persons,
and the relationship between family trusts and courts. It is also designed to en-
courage uniformity of these laws

The code is the product of a collaboratrve effort of the Real Property, Probate
and Trust Law Section of the American Bar Assocratron .and of the National
Conference of Commrssroners on Uniform State Laws which began in 1962.

: Restng on earher work of the Bar Association which resulted in publication

of the Model Probate Code in 1946, the current project achieved an officially
_approved umform law in 1969. The final product reflects the critical judgment
of many. hundreds of lawyers who served the National Conference and the ABA
throughout the drafting process or who gave the pro;ect their reactions to
preliminary drafts which were widely circulated among. .bar organizations,
law teachers and others. Also, reactions and suggestions from a review com-
mittee of the Trust Division, American Bankers Association, and representa-
tives of the federal government (Internal Revenue Service, Veterans Adminis-
tration) and credit union, life insurance, corporate surety, legal publication,
land title insurance and other service industries affected .by the subject matter,
were received and considered by the controlling organizations. :

Major Objectives -

The major objectives of the code may be summarized as follows:

(1) To relieve married persons with children of the necessrty to make wills in
order to prevent unwanted mherltance by children of fractions of property and
savings which most prefer to pass to the surviving spouse, and to _provide a satls-

_factory, statutory estate plan for these persons.

(9 To ‘reduce procedural requiremernts relating to all mherrtances to the end of
shortemng the ttme durmg whlch heirs must walt to recelve assets and lowermg
.the expense of probate, in ismall an trouhle-free estates :
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"~ AProbate Law Reform
That Works

byMurray Teigh Bloom

BOISE, IDAHO.
n the spring of 1971 Rep. Mel Ham-
mond helped persuade the Idaho
Legislature to be first in adopting the
most thorough probate-reform legis-
lation ever devised in the United States.
He gave details of two outrageous
Idaho estate settlements he had investi-
gated:
® The McCutchen estate started out
as a simple $181,000 bequest by a man
to his widow. Before it was finally set-
tled, it had been nicked for 13 percent
of its value—some $24,000—in quite
legal attorney and bank-executor fees
and other expenses.
® After 11 years the Spencer estate
still wasn’t settled. And in that time the
lawyers and bank-executors had man-
aged to extract more than $48,000 in
fees—with no settlement ‘in sight,
Partly as a result of these cases—and
many more described at hearings by
angry ldaho voters—the Legislature
voted to adopt the new Uniform Pro-
bate Code. It simplifies, hastens and
drastically reduces the cost of passing
on estates from husband to widow, or
from one generation to the next. After
eight years of thorough deliberation
and drafting by many of the nation’s
leading probate authorities, the new
Code has recently been put into effect
by Alaska and is now getting favorable
consideration by legislatures in several
other states, including Arizona, Hawaii,

Colorado, Pennsylvania and Washing-

ton.
‘Probate reform is long overdue.
“There is now increasing evidence,”
says Professor Richard V. Wellman of
the University of Michigan Law School
who helped draft the new Code, “that
most Americans distrust our rules for
inheritance and are suspicious of courts
and lawyers who must deal with pro-
bate law. Public support for law suffers
when law supports useless institutions.”

Our present probate laws differ great-
ly from state to state. What they do have
in common are inbuilt factors of long
delay, uncertainty, voluminous red tape
and high legal costs. They haven’t been
changed because they have a sizable
group of staunch supporters, including
(1) lawyers who fear a sharp cut in their
probate-law income; (2) probate judges
who foresee a loss of power because
under the new Code they will have little
to do with most estates; (3) bonding
companies, because expensive bonds
will no longer have to be posted in
most estate cases, particularly where the
money goes mainly from husband to
widow. And (4) legal and weekly news-
papers because the new probate Code
makes it possible to reduce the need
for the presently mandatory legal no-
tices in connection with the probate of a
will and the notification of creditors,

With such a powerful group of lobby-
ing antagonists the passage of the new
probate Code by the Idaho Legislature
in 1971 was all the more remarkable.
Behind it were the persuasive powers
and political savvy of Edith Miller Klein,
Idaho’s only woman senator and chair-
man of the judiciary committee. An at-
tractive, coppery-haired Boise widow,
Mrs. Klein knew probate problems from
her 25 years of law practice.

Lawyers warned

When she sponsored the Uniform
Probate Code for adoption in the State
Senate she knew there would be oppo-
sition from many lawyers throughout
the state. “As lawyers, we have to quit
kidding ourselves,” she said. “A new
approach to probate and probate costs
is necessary. As a profession we have a
duty to work in the public interest to
improve the law.”

She enlisted the help of Philip E. Pe-
terson, a 49-year-old professor of law




Flexible System for Administering Decedents' Estates

FORMAL
PROCEEDINGS

Notice, hearing, order by
judge, final subject to
vacation and appeal
Initiated by petition
Interested persons deter-
mined by question raised

Table I

Major Procedural Techniques

INFORMAL

PROCEEDINGS FILINGS
. Involves statement under . Statement under penalty
penalty of perjury to of perjury
non-judicial official . No official response ex-
. Statement and easily cept receipt and filing
proved facts support ad- . Starts statute of limi-
min. order of probate and tations only

app't. of rep.
. No notice; no delay; no

ad judication
TRUSTEE STATUS . STATUTES OF
OF REPRESENTATIVE TLIMITATION
. Follows app't. of execu- . May run from death, pub-
tor or administrator lication or filing
. Confers power over assets . Short periods
like that of an inter . Integral part of state's

vivos trustee

. Statute prescribes duties

system of succession

SUPERVISED
ADMINISTRATION
. Like bankruptcy or
today's probate system
. Rep. is officer of court
. Required reports and
closing

. All judicial, administrative and filing activity occurs in probate court
having jurisdiction under present law
. Probate court conceived to include lawyer-judge, to be a court of record,

and to be fully competent to handle any question arising incident to
settlement of estate

T b

't alzo conceived to include an officer to whom administrative

@izv. ra.sing jobs are routed



