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Eminent Domain Under a Treaty:

A Hypothetical Supreme Court Opinion

by Eberhard P. Deutsch - of the Louisiana Bar (New Orleans)

Pending disputes as to the advisability of limiting the internal legislative effect
of treaties have recently been stimulated by a pamphlet entitled “Peace Through
Disarmament and Charter Revision”, published in February of this year by Mr.
Grenville Clark, of the New York Bar, and Professor Louis B. Sohn of the Har-
vard Law School, and widely circulated throughout the world. They suggest
wholesale revision of the United Nations Charter to “put teeth” into a detajled
plan for enforced disarmament. One of their proposals is for establishment of a
United Nations Atomic Energy Authority with power to acquire all nuclear ma-
terials in every country throughout the world by condemnation proceedings in the
courts of the member nations. In this hypothetical opinion, Mr. Deutsch considers
the validity, under our present constitutional system, of such a treaty clause pro-
viding for expropriation of land containing fissionable materials through proceed-

ings in the national courts of the locus rei sitae.

» This controversy arises from cer-
tain provisions of the Atomic En-
ergy Convention, a multi-partite
treaty among various member na-
tions of the United Nations. The
Convention was signed in behalf of
this country on January 12, 1960,
was ratified by the Senate on June
18 of the same year, and was pro-
claimed by the President on June
27, 1960.

This treaty is the outcome of con-
tinued efforts, following on the heels
of the first atomic explosion in 1945,
to obtain some effective supra-na-
tional control over the use of atomic
energy, particularly for destructive
and warlike purposes.!

A feature of all of these efforts
has been the idea that the supra-
national control body must have ab-
solute authority over all sources of

uranium and other materials pecu-
liarly used in the production of
atomic energy.

The Convention at issue creates a
fifteen-member Atomic Energy Au-
thority as an integral body of the
United Nations. Details of the or-
ganization of the Authority are by
and large irrelevant to the questions
presented in this case.

It may simply be noted that this
country, in common with each other
permanent member of the Security
Council of the United Nations is
permanently represented by one
member of the Authority; that no
nation may be represented by more
than one member; and that the Au-
thority is not responsible to this or
any other individual nation, but
only to the United Nations itself.

We need not stop to describe the

complex of powers and functions
inherent in the Authority. The ex-
ercise of but one of its functions is
here concerned.

Conformably to the concepts of
those who have led the movement
of which the Convention is the cul-
mination, it is stated as one of the
underlying principles of the Con-
vention that the Authority shall ul-
timately control all sources of urani-
um and other materials peculiarly
adapted for use in the production
of atomic energy.

Such control is to be achieved
through acquisition, by the Author-
ity in its discretion, of actual own-
ership of land constituting such
sources, as they are defined tech-
nically in the Convention. The Con-
vention provides, broadly, that own-
ership is to be obtained through a
process in the nature of condemna-
tion or eminent domain proceed-

1. For partial documentation of these efforts,
see Agreed Declaration of November 15, 1945,
issued by the President of the United States
and the Prime Ministers of the United King-
dom and of Canada; joint recommendation of
the United States, the United Kingdom and
the Soviet Union, at the Moscow Conference,
on December 27, 1945; Baruch, Internatienal
Control of Atomic Energy; Growth of a Pol-
icy, Department of State Publication 2702,
October, 1946, and Speech by Bernard Baruch,
Department of State Publication 2681, October
8, 1946; Report of the Joint Committee on
Atomic Energy, Hydrogen Bomb and Interna-
tional Controls: Technique and Background
Information, 81st Cong., 2d Sess., July, 1950;
Clark and Sohn, PEaCE THROUGH DISARMA-
MENT AND CHARTER REvIsION (1956): and ad-
dress by President Eisenhower before the
General Assembly of the United Nations Or-
ganization, Department of State Publication
5314, General Foreign Policy Series 85.
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TENTATIVE

RECOMMENDATION AND PROPOSED LEGISLATION
relating to

Pretrial Conferences and Discovery in Eminent Domain Proceedings

NOTE: This is a tentative recommendation and proposed statute

prepared by the California Law Revision Commission. It is not a final

recommendation and the Commission should not be considered as having

made a recommendation on a particular subject until the final

recommendation of the Commission on that subject has been submitted

to the Legislature. This material is being distributed at this time

for the purpose of obtaining suggestions and comments from the

recipients and is not to be used for any other purpose.
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PROPOSED SOUTH DAKOTA CONSTITUTIONAL AMENDMENTS 1962

Dean E. Clabaugh
Du'ector, South Dakota Leglslatxve Research Councﬂ

”: Smce the adopuon of the South Dakota Oonsb.tu’aon in
'-/1889, there has been a total of 128 amendments offered to the
‘electorate at all but three of the thirty-seven general elections
 since statehood. This year in November voters of South Dako-
*.ta will again be asked to express their views on three separate
» proposals for changes in the wording of their basic law. -

i, the 128 amendments submitted since statehood, 61 were re-

nnproved. In 1960 three of the four proposed amendments
"approved as follows (1) removed the prohlbltlon

I the’ past is any guide, the three proposals offered in’
1962 stand a “slightly better than even chance of adoption. Of .

Jected and 67 approved. Recently the odds for approval have ;

‘afterwards? And, shall the Legislature be authonzed to estab-

jury trial— for debenmmng the value of the ‘property taken :
p .for damaged" IR ;

attack. Rejected in 1960 was a proposal to limit to
ber of state senators which may be elected from

property for public use. Under the present South Dakota Con-
stitution private property may not be damaged or taken’
under condemnation procedures until just payment determin-
ed by a jury for the property has been given. The amendment
would allow the state, under its power of eminent domain, to

" proceed with the taking of property for public use, or damag-

ing it, for which the private property owner is guaranteed
compensation according to legal procedures determined by the

. Legislature. ‘The issues on which the electorate will vote, re-

duced to their essentials, are these: Should property to .be

‘taken or. damaged for public use be paid for and the title '

transferred before a public improvement on it begms, or,

“may the’ public use begin when deemed necessary by the

appropmate public officials, and compensatlon be determmed

lish procedures—possibly through some method ‘other “than .'" i

The proposed amendment on thJs subJect,ﬂ(submltted under .

v which’ public unprovements can “be' begun.
}nstoncally the nght of the soverelgn to take pnvate
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The Case of Berman v. Parker:

Public Housing and Urban Redevelopment

by Jacob M. Laéhly - of the Missouri Bar (St. Louis)

® Berman v. Parker, decided by the Supreme Court last November, dealt with
the constitutionality of a District of Columbia statute permitting” the taking of
private property for slum clearance. The property in question, however, was not
a slum; it was being condemned so that the entire area could be rebuilt in accord-
ance with the land-use plan of the National Capital Planning Commission. The
Supreme Court upheld the validity of the statute. Mr. Lashly points out the great

political implications of the decision.

® In Berman v. Parker, 348 U.S. 26,
75 S. Ct. 98, 99 L. ed. (Adv. p. 63),
decided November 22, 1954, the
judgment of -a three-judge District
Court for the District of Columbia
was modified and, as modified,
affirmed.

The decision and opinion passed
over quietly, like the Fourth of July
in a foreign country. Yet, it informed
the country that we have come to
the end of something, to the end of
much that we have been accus-
tomed to regard as precious and to
suppose that we would nevér relin-
quish. The case involved an appeal
from the District Court of the Dis-
trict of Columbia upon a challenge
to the constitutionality of the Re-
development Act of 1951, and the
validity of the taking of ‘certain
property by the Redevelopment
Land Agency of the District. The
National Capital Planning Commis-
sion laid out a redevelopment dis-
trict, a land use plan and certain
project areas. Portions of the proj-
ject area involved were “insanitary”.
Other portions were not. The proj-
ect under consideration contained a

department store, a retail hardware
store, and other first-rate business
improvements and residences whose
owners objected to “having their
property demolished and turned
over to others as apartment sites or
for other construction which would
accord with area programs of the
District planners. The procedures
involved the exercise of police pow-
er, enforced by condemnation, after
the fashion of states.

The Fifth Amendment explicitly.

provides that private property shall
not be taken without due process of
law, and not for public use without
just compensation.

The original concept of the sanc-
tity of private property as an_im-
portant incident to the blessings of
liberty has been subjected to grad-
ual fundamental changes brought to
a climax in this case. Two world
wars and one profound economic
depression have accelerated the proc-
ess. The broad sweep of the deci-
sion banishes all doubts and shores
up the foundations for those reluc-
tant to tulo o finn! step at anv
point. The taking of private prop-

erty for war purposes often became
necessary as a security measure; the
extension of the police power and of
the functions of eminent domain be-
yend anything previously conceived
has been tolerated, slightly less
cheerfully, as a relief measure. The
Berman case marks the point of no
turning back and leaves little doubt
that the people have surrendered to
the state something of great value,
in an emotional sense, which has
been cherished heretofore. In the
universal concentration upon one
emergency after another, the chang-
es in concepts of the rights of prop-
perty have come about almost un-
perceived. Like flakes of snow falling
in the night, they drift noiselessly
down in confused disorder, but in
the morning there is the blanket of
white. '
Public use is changed to public
purpose, or benefit. Obviously, pri-
vate property taken for a public use
would revert to its owner, or his heirs
should the specific public use be ter-
minated or abandoned. To avoid
these consequences, the practice has
been enlarged to permit the taking of
the property in fee simple by con-
demnation. Thus there is no reverter.
In the language of Mr. Justice Doug-
las speaking for the Court:
The District Court indicated grave
doubts concerning the Agency’s right

to take full title to the land as dis-
tinguished from the objectionable
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