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ACTION NARRATIVE
#hb661

(1:37:27:0)

CHAIR GARDINER called the House Judiciary Committee meeting to order and announced that the committee will be working on the sentencing bill, which has the all of the amendments that the Judiciary Committee adopted at the last meeting. Some of them were “cleaned up,” he noted.

(1:37:46:0)

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, said he made very few changes to the amendments. He referred to sentencing requirements where he added the clause “if the defendant will be eligible for parole,” because defendants with presumptive sentencing will not be eligible for parole. Next, at the end of the phrase “the court may order the defendant convicted of an offense to make restitution,” Mr. Stern added “while the defendant is serving a term of imprisonment or a condition of probation or a suspended imposition of sentence.” He believes that leaving that out was just an oversight.

REPRESENTATIVE BROWN said it is a substantive change.

MR. STERN said that the next page refers to community work, and it says “perform community work while the defendant is serving a term of imprisonment or condition of probation or suspended imposition of sentence.” 

[Inaudible discussion about littering, community work and restitution]

MR. STERN said the committee has to decide.

CHAIR GARDINER said many places require litterers to clean miles of roadside.

MR. STERN suggested saying, “the court may order the defendant convicted of an offense to make restitution….”

REPRESENTATIVE BROWN asked what happens for the offense where the only treatment is a fine. “There’s nothing in here that says a fine will be suspended, but you have a suspended imposition of sentence.” Often the judge might fine a defendant $300 and suspend most of it on the condition that the defendant does “so and so.” He said there is a difference between a suspended sentence where the sentence is only a fine and a suspended imposition of sentence, “and here we don’t account for the situation where the judge would require someone to make restitution [by doing] community work as a condition of a suspended sentence which is only a fine.”

(1:40:33:0)

[Inaudible discussion]

(1:41:23:0)

CHAIR GARDINER asked the committee about Mr. Stern’s amendment.

REPRESENTATIVE BROWN said the wording could be “condition of a suspension,” instead of “condition of a suspended imposition of sentence.”

CHAIR GARDINER said that still does not cover the situation of a violation with only a fine and no [inaudible].

MR. STERN said he is not sure a person could be required to do community work as a condition of a violation. “I just want to be consistent,” he added.

REPRESENTATIVE BROWN said that he is concerned that if all of the language is deleted, “then it might be argued later that with regards to something that has a particular narrow sentence where the treatment is only a fine, but then it may be argued that the judge cannot do this if instead under both the restitution and the community work if you add that you could do it also as a condition of the suspension of a portion of a fine….”

(1:42:43:0)

REPRESENTATIVE BROWN said it is common to give a $250 fine and suspend $200 of it, as long as the defendant cleans or fixes whatever he or she did wrong.

CHAIR GARDINER noted a motion to make the changes suggested by Representative Brown.

MR. STERN moved on to a discussion of sentencing and what [a judge] cannot do when a person is subject to presumptive sentencing. “I included murder because I am sure it was your intention.” Additionally, there had been a [paragraph] 3 that had come from the Governor’s bill saying, “terms of imprisonment shall not otherwise be reduced under Sec. 11.05.150.” The section allowed for the imposition of less than the minimum sentence if so stated on the record. “That statute is going to be repealed,” he noted, so there is no need to have that statute or [paragraph] 3 in the criminal code.

REPRESENTATIVE BROWN asked about the intent of “the murder thing.” If there is a 20-year minimum for murder in the first degree, for example, and the judge imposes a 30-year sentence, did the judiciary committee decide if there should be no ability to have parole or a suspended imposition of sentence, “or did we intend that that would be only for the minimum that we stated in the law?” He said that basically it did not really matter for murder in the first degree because “there you’re talking about a difference between … no parole at all and … no parole for 20 years, but for murder [in the second degree] it could be a substantial difference.” He asked if the absolute minimum of five years for murder in the second degree means that the prisoner cannot be paroled for five years even with a 10-year sentence.

(01:46:19:0)

MR. STERN said that has not been addressed. He noted that the committee had talked about not allowing the suspension of a sentence … “but I don’t know what you meant.”

REPRESENTATIVE BROWN responded to a question by Representative Dankworth by saying, “We treated murder specially, and we did put minimums, and we said that we really meant it for the minimums, but we never really answered the question” if “that means also there can be no parole for that minimum. I think that’s what it means. I don’t think it means there shall never ever, ever be any parole,” he added. It should be available to someone who is serving a 20-year sentence for murder in the second degree and has already served the five-year minimum. “I think what we meant is the minimums really are the minimums however you put that in the bill,” he said.

MR. STERN said he will need to clarify that in the bill.

REPRESENTATIVE BROWN said this will mean that a person cannot be paroled on a charge of murder in the second degree until he or she has served the five-year minimum.

CHAIR GARDINER clarified that a person charged with murder in the first degree will have to serve 20 year [before being eligible for parole].

MR. STERN asked if a person charged with murder in the first degree could be sentenced to 30 years, serve 20, and then have 10 years suspended and on probation.

REPRESENTATIVE BROWN said the law is holding the judge to the minimum sentence—he or she cannot go below the minimum.

(01:48:38:0)

MR. STERN said he will redraft the provision. 

[There ensued an unclear discussion regarding “period of seven or more years following any disability resulting from the conviction of the offense.” A motion was offered.]

REPRESENTATIVE BROWN said he was in favor of this motion when [Dan] Hickey [Chief Prosecutor, Alaska Office of the Attorney General] mentioned it to the committee. However, he wants to make sure he knows what is meant by “any disability.”

MR. STERN suggested that it referred to probation.

REPRESENTATIVE BROWN said, “No probation, no parole … that’s the sense of how I want [inaudible].” He added, “A period of probation, a period of parole, or a period of a suspended sentence is what we mean by disability.” 

REPRESENTATIVE BROWN, in response to a comment from Representative Rudd, said, “Yes theoretically the guy may not be able to carry a concealed weapon.”

MR. STERN said he thinks it might be better to list “those.”

REPRESENTATIVE DANKWORTH made an unclear statement.

REPRESENTATIVE BROWN said it should be at the end of the parole. He said he is making a conceptual motion to that regard.

CHAIR GARDINER heard no objections and the motion carried.

(01:52:03:0)

MR. STERN turned to the next topic. “This is a mitigating factor,” he said, where the defendant assisted authorities to attack, detect, or apprehend other persons who committed the crime.

CHAIR GARDINER asked if the committee had adopted it.

MR. STERN said yes.

CHAIR GARDINER said he had some second thoughts about the amendment. Informants tend to be criminals themselves who are trying to bail themselves out. “They are probably involved in criminal activity at the present, they’re just not getting caught, but they are informing on somebody else,” he stated. He said that the informants are probably lying half of the time. He mentioned a recent study of hardened criminals, and lying is a way of life with them. A lot of the informants are people like that; they are as bad as the people they are informing on, he said, and “I don’t know that we ought to have some provision to mitigate that.”

REPRESENTATIVE DANKWORTH suggested that the informant has already been caught and then provides some helpful information. The informant will then receive some benefit before the judge.

REPRESENTATIVE BROWN said if he were a prosecutor and the defense counsel came into a sentencing hearing promoting factors of mitigation, saying that his client assisted authorities, Representative Brown would point out that the provision says “who had committed the offense with him.” Assuming these others had not yet been brought to trial or indicted, he would argue to the state that there is no guarantee that they will be convicted. Under the law, the person has never committed the offense, and the defendant “could easily be a dirty rotten liar.”

(01:55:38:0)

[Unclear discussion on informants]

DOUG POPE, Attorney, Alaska Bar Association, agreed with Representative Brown since there is the presumption of innocence. 

REPRESENTATIVE DANKWORTH spoke of a robber telling authorities the location of the stolen property. That is something to argue for the defendant, he added.

REPRESENTATIVE BROWN said he supports broader language.

MR. POPE said some informants are sociopaths or the worst people who enter a criminal courtroom, “and that’s where I hate to see those people getting a break.”

REPRESENTATIVE DANKWORTH said this provision is about someone who is convicted of a crime and attempting to get some credit for trying to be a decent guy. “We’re not talking about an informant who is being used as a witness,” he noted.

REPRESENTATIVE BROWN said that it was beneficial to encourage people to provide evidence so that there can be accurate convictions for crimes. 

MR. POPE said the provision gives defendants an incentive to testify.

REPRESENTATIVE BROWN asked what problems will be created in the administration of justice—“If you are in the District Attorney’s office and you’re trying to schedule a trial by working with a trial calendar…. I suppose if you were getting a plea out or going to trial with the information, this would be even worse. You’d be in a catch-22. If you brought him to trial first and then he’s convicted or you take his plea first, then that can be used in impeachment against your informing witness when you’re getting the other guys tried. On the other hand, if you wait and you have your informant who is in the group you tried last, then he’s under indictment the entire period and every defense counsel is going to go through this sequence of questioning that I just did.”

(02:01:28:0)

MR. POPE said yes, “In some limited instances, if you get a severance of party, you can get one person tried before the other one … I can’t imagine the situation where, because of the language here, the person who wanted to use the benefit of this language would have to be tried after the other person because pursuant to the motion to sever in an order by the court you would have to be tried first and you’re going to end up with a mess.” He suggested deleting the entire section.

REPRESENTATIVE BROWN asked how it compares to the current situation.

CHAIR GARDINER said he would like to move on and hold this discussion for later.

MR. STERN said he will put a big question mark on that amendment.

MR. POPE said the committee is dealing with the ramifications on criminal procedure, which is separate and distinct from substantive criminal law.

(02:03:00:0)

MR. STERN turned to the mitigating factor of being significantly provoked to commit a crime, and he said he added the exception of sexual offenses. “Now that we require force specifically for sexual assault it is appropriate,” he said. You would not want to allow a person to say he was provoked by a woman who was wearing a tight dress.

CHAIR GARDINER moved to adopt the above addition, and the motion carried.

MR. STERN noted that there is a provision from existing law that was in the original draft bill that allowed imposing less than the proscribed penalty in second and third instances. He and Mr. Pope realized that the language was totally unnecessary under the criminal code which specifically has presumptive sentencing. He deleted the provision. 

REPRESENTATIVE BROWN pointed to the provision, “nothing in the section limits the discretion of the sentencing judge except as specifically provided,” and asked if it could be argued that there is nothing that grants a judge discretion in methods of reduction of sentence, unless specifically written. Does the above-mentioned deletion take away a judge’s power to reduce a sentence for a first-time felon? 

MR. STERN said there is no minimum sentence for first-time felons. He read the provision that he deleted:

Except in the case of murder or rape, the court may, upon conviction, when in its opinion the facts and circumstances make the minimum penalty provided manifestly too severe, impose a lesser penalty. Either [indiscernible] or both.

MR. STERN said there are no minimum penalties other than presumptive sentencing or for murder, so the provision is unnecessary. 

REPRESENTATIVE BROWN asked about a case with no presumptive sentence or the crime is murder, and the judge is exercising his or her authority to reduce a sentence because of a showing of evidence after the defendant has been in jail for two years….

MR. STERN answered that he believes it is covered under “the section you gave me.” 

REPRESENTATIVE BROWN said it does not limit discretion, but where is the authority? Legislatures provide jurisdiction to courts, he added. He asked where the authority is for a judge to reduce a sentence.

(02:06:26:0)

MR. STERN noted that second offenders must be presumptively sentenced, but there is nothing that says the judge cannot also impose a fine.

REPRESENTATIVE BROWN gave the example of a first-time felon getting a five-year sentence. A year later there is a motion made for a modification of sentence.

MR. POPE said a sentence can only be modified within 60 days; although, there is a bill in front of the Rules Committee that would allow modifications beyond 60 days depending on the circumstances. Most judges follow “rule 53,” which allows for expanding time limits if there is a showing of manifest injustice.

MR. STERN turned to the next amendment, modifying the probation section to say that one of the conditions of probation can be community work. The amendment was adopted.

[A discussion ensued regarding typos and grammar]

(02:12:08:0)

MR. POPE said he had two amendments. One is a cleaned-up and condensed classification of offenses. There are no policy changes, he added. He said the Department of Law defined what a class C felony was.

ANNE CARPENETI, Attorney, Alaska Department of Law, said the amendment looks good.

CHAIR GARDINER said this has already been adopted.

MR. POPE said the third page of the amendment explains what community work entails. 

[Indiscernible conversation]

(02:16:08:0)

REPRESENTATIVE CARPENTER suggested a grammatical change.

[Indiscernible conversation]

(02:18:08:0)

MR. STERN handed out pages from the Governor’s bill on presumptive sentencing. Section 3 deals with persons eligible for parole, he stated. Subsection (b) says that when someone is released after the presumptive sentence is served, he or she will be placed on parole for the period specified and will be subject to the conditions of the parole officer. Section 4 is the “good time” provision, which says an offender shall [reduce his or her sentence] by one day for every two days of good conduct served, he explained.

REPRESENTATIVE BROWN asked about the substantive change for subsection (b)—the difference between that and existing law.

MR. STERN said he believes that is says that some people who were not subject to parole status before will be subject under the new provision.

REPRESENTATIVE BROWN said he does not like subsection (b), because it delegates authority….

MR. STERN said he is not recommending the adoption of (b). The good time provision is the important one.

REPRESENTATIVE BROWN said subsection (b) gives authority to [the Department of] Corrections for rules and regulations.

MR. STERN pointed out another provision that he does not want to see included in the code. It was written a year ago saying that the Department of Corrections should come up with some rules as to infractions and prison discipline. “Considering the good time provision, all you need is subsection (a)—you don’t need (b) or (c).” This proposal would eliminate the good time provision 33.20.020, which is the discretionary good time provision. This will provide more clarity.

MR. STERN answered the question: “Why one day for every two days of good time instead of one day for every three days?” Mr. Stern said that would be rather strict. The person on presumptive sentencing who is sentenced to ten years in jail would get out after serving seven years. It basically requires serving 66 percent of the time in jail. “When I was originally thinking about this, I was thinking 50/50,” and that was the Subcommission’s original proposal as well. But everyone liked the Governor’s bill so it is being used as a working draft.

(02:25:20:0)

REPRESENTATIVE DANKWORTH said there was a good argument to do away with parole. If offenders get a day for every two days, they can predict when they can get out of prison from the day they walk in if they behave themselves. He spoke of the parole system not being as direct and prisoners putting a bible under their arms…. He asked if there is no parole.

MR. STERN said that is correct; Sec. 33.20.020 is essentially the bible-under-the-arm provision. That would be repealed and Alaska would just have the one for two good time provision. “If you are presumptively sentenced, the day you go in you can predict the day you go out assuming you’re good. You’re not going to be subject to parole.” Under existing law a person could get out after “a third.”

REPRESENTATIVE DANKWORTH said he imagines it makes criminals a little easier to handle if they know that if they break the rules they serve more time. They might restrain from foolishness and rioting, he added.

MR. POPE said something about adopting regulations.

REPRESENTATIVE BROWN said it bothers him to leave things up to regulations.

REPRESENTATIVE CARPENTER gave the scenario of getting a ten-year sentence that is mitigated down to five years, and he asked if the good time would take it down to two and a half years.

MR. STERN corrected him and said it would be about three and a half years to serve—66 percent of the time imposed. Currently, a third-time felon could be released after a third of the time. “Now you’ve got to serve two thirds.”

(02:28:15:0)

REPRESENTATIVE CARPENTER asked about the existing law being based on the term of the sentence and something about ten days for each month served.

MR. STERN said that is essentially one [day] for three [days served], but there was also parole.

REPRESENTATIVE CARPENTER said the old system [computes the days based on] the maximum sentence.

MR. STERN said there was also “good time” allowed under Sec. 33.20.020, which is being repealed, and that is the “I am going to bible school” provision. [“Meritorious good time”]

REPRESENTATIVE BROWN agreed, and said that was being good in the eyes of the corrections people. 

(02:29:19:0)

MR. STERN noted that last year the judicial council and the governor decided to have the one-for-two good time provision and not meritorious good time. Mr. Stern encouraged adoption of that policy.

REPRESENTATIVE BROWN surmised that the computation for good time will apply to all prisoners. Prisoners who are first felons, but not in for first or second degree murder, will also have the parole option available to them, he added.

MR. STERN said that is correct.

REPRESENTATIVE BROWN continued. Those convicted of first degree and second degree murder and those with a presumptive sentence will only been eligible for the reduction in sentence spelled out in this section.

MR. STERN agreed.

CHAIR GARDINER said the parole system needs a separate evaluation, but “we’re biting off a lot” to revise the criminal code and sentencing without trying to revise Alaska’s parole system at the same time, “but I think by doing this we’re not, at least, locking these people into that old parole system.” He said he was amazed at weird cases presented in Subcommission meetings; the system has been such a complicated maze that it was meaningless to look at an actual sentence. It confuses everybody because under present law, what they sentence people to looks impressive, but what offenders actually serve is a totally different story.

(02:31:19:0)

MR. POPE said something about the prison administration.

CHAIR GARDINER said that is his second concern. Not only is the sentencing very misleading, but “I don’t know how they figure out who’s getting what.”

REPRESENTATIVE CARPENTER said he agrees. “This is tightening it up by making it liberal.”

MR. STERN said he cannot accept that in terms of what is being drafted. He gave an example of a person being convicted of armed robbery and no one was hurt. The person had a previous offence of theft and gets presumptively sentenced to 10 years, which will end up being 6.6 years [with good behavior]. “I think that if you look at what that person would get today” you would be extremely surprised at what that person would actually serve.

REPRESENTATIVE CARPENTER said he would not be surprised at all.

MR. STERN said then he does not see how Representative Carpenter [represents the provision as liberal]. It is certainly tightening up second and third offenders.

REPRESENTATIVE CARPENTER said he agrees; the provision eliminates [options for a reduction in sentence] but “the one you’re leaving is a big one.”

MR. POPE said Representative Carpenter is correct. The committee could adopt a one-day reduction in sentence for three or four good days. “One in three is about where it is right now, if you figure out the numbers ….”

REPRESENTATIVE BROWN said he favors the provision, but it would not break his heart if somebody voted for the one-to-three ratio. 

(02:34:26:0)

REPRESENTATIVE BROWN said now parole officers are only going to be dealing with first offenders—the only people that may benefit from parole. He spoke of those multi-offenders who play off of the parole officer, but maybe the officer stands a chance of being able to do something for the first offender. “I think it’s a good idea.”

REPRESENTATIVE CARPENTER said, “I think parole should be eliminated.”

CHAIR GARDINER said the parole board is doing a lot of work now, and maybe they are rectifying their problems. He said he understands the problems, but it is a big other area that should not be addressed in just 15 minutes.

REPRESENTATIVE BROWN moved to delete subsection (b) and “go with the original” Sec. 33.20.040. “Just delete (b) and not repeal 040.”

(02:36:34:0)

REPRESENTATIVE BROWN said the effect of the amendment would be eliminating discretion given to the Department [of Corrections] as described in [subsection] (b). Instead, there would be a firm formula “as described in the new [subsection] (b).” 

CHAIR GARDINER asked for objections. Representative Brown described his motion again and Representative Dankworth asked a question.

REPRESENTATIVE BROWN said there is no parole when a person only has six months left to serve.

MS. CARPENETI said, “They don’t put you on [inaudible] probation when you just have 180 days left to serve [inaudible]. One interesting thing is if you might be on probation after you serve a term of imprisonment you might go on unconditional release because you have less than 180 days to serve and then you might start on a program of probation.”

REPRESENTATIVE CARPENTER moved to change the computation for good time to one day for every three days.

CHAIR GARDINER moved to “change it to one [day].”

MR. STERN said that with a four-year sentence a person would get out after three years.

REPRESENTATIVE CARPENTER reminded the committee of the reason for presumptive sentencing. “After mitigating and aggravating, we come up with a sentence, and I think that one of our goals is to [inaudible], so we’re removing the parole and the Mickey Mouse good time, and leaving only one thing.” He said the committee should examine why the good time provision should be there at all. “Why doesn’t the presumptive sentence stand, period?” The good time provision is made to motivate good behavior, and the motivation will not change by increasing the good time formula to a one-day reduction in sentence for every three days served with good behavior. That ratio is more similar to existing law, he stated, and he sees no argument to support the one/two formula.

(02:41:21:0)

CHAIR GARDINER said the purpose of the good-time provision is the incentive to make people behave in correctional institutions, and the parole system had uncertainties. No one learns anything when there are uncertainties, he stated. Prisoners need to learn that if they do something good they get something in return, and that is a better system just for managing people inside the prison. It will be less costly in the long run, he added. It will reduce prison riots and may help people rehabilitate. He indicated that a one-to-one ratio for the good-time provision may be even more incentive. “If you don’t think one-for-two is enough incentive then maybe we ought to go to one-for-one.”

REPRESENTATIVE CARPENTER said that is not what he said. [Inaudible] The prisoner’s motivation will be just as strong if given a one-to-three formula over a one-to-two formula. The public wants a presumed sentence for a crime, and there is no other motivation to reduce a sentence other than to motivate the prisoner into good behavior.

REPRESENTATIVE DANKWORTH said Representative Carpenter makes a good argument [inaudible]. He asked the question of why [are we allowing the reduction in sentence] other than for motivating behavior. It would be more motivation to give the prisoner one day for every two days of good behavior, but one day for every three days might be as much motivation. [Inaudible]

(02:45:19:0)
 
MR. STERN said he would explain why having a fixed “good time” formula is good. If the desire is to get a person to behave, maybe one day for every ten days of good behavior will be sufficient. “The reason you’re doing it is simply that you have to decide how many years … you want these people … in jail.” The presumptive sentencing policy is radical in that it requires serving time in jail and it eliminates the parole system, he stated. “If you decide that you just want long prison terms because long prison terms is what you think people should get for people who commit second offences, then….”

REPRESENTATIVE CARPENTER interjected and said then the presumptive sentences could be changed.

MR. STERN said that is right. 

CHAIR GARDINER told the committee to vote on this issue. He took a roll call vote on Representative Carpenter’s motion and the motion carried on a vote of 3-4.

REPRESENTATIVE BROWN moved to eliminate [subsections] (b) and (c) under Sec. 33.20.010.

CHAIR GARDINER heard no objections and the motion carried.

(02:48:07:0)

MR. STERN said the repealers on the next page repeal the provisions. He said he assumes the committee wants to repeal Sec. 33.20.020 regarding meritorious good time.

[A discussion ensued regarding Sec. 33.20.060.]

REPRESENTATIVE BROWN said Sec. 33.20.050 should be amended to make sure there would be due process if the rules were violated. By repealing Sec 33.20.060, it would put a lot of pressure on the institution to be fair under 050, because that is just about the only discretion they have left—the forfeiture of violating the rules of the institution. He moved to delete Sec. 33.20.060.

MS. CARPENETI said the staff at the corrections department feels that the use of good time, taking it away and [inaudible] giving it back [inaudible], although it may seem philosophically unsavory; it is their greatest tool…disciplinarily…. “You’re willing to take it away but you’re not willing to give it back [inaudible].”

REPRESENTATIVE BROWN said both sections would have to remain.

CHAIR GARDINER said it seems like a bad policy. He questioned how a person would learn from it.

(02:52:13:0)

[A discussion ensued]

MR. STERN said there is a whole book of regulations.

REPRESENTATIVE BROWN asked to what extent does a prisoner have rights to due process once those regulations have been adopted and there is forfeiture [inaudible]. He asked if the Alaska Supreme Court would agree to due process or would say that it is up to the discretion of the commissioner.

MR. POPE said the answer is in between. There is no right to good time; it is a privilege. There is no constitutional right to good time, he added. “You’re granting him the privilege of good time through the statute.”

REPRESENTATIVE DANKWORTH said the statute grants the person good time for good behavior.

MR. POPE said this question did come up and Judge Carlson ruled that there was absolute due process and the Supreme Court said no, it was in between. There is a due process right to have a hearing but not to have a counsel represent someone in front of a disinterested body.

MS. CARPENETI said the person can have a representative advocating for him or her. [inaudible]

(02:54:27:0)

REPRESENTATIVE BROWN said he is less disturbed about it; apparently it is not full due process but least it is enough to avoid the worst abuses.

MR. POPE said the Department of Corrections did adopt regulations to satisfy the minimal requirements [inaudible]. “They don’t please some people but they are ….”

REPRESENTATIVE BROWN withdrew his motion.

CHAIR GARDINER asked for a motion to adopt the good time provisions as amended. Representative Brown so moved and the motion carried.

MR. STERN said the applicability clause says that presumptive sentencing only applies to crimes committed after the effective date of the act, but the prior convictions shall be considered whether done before or after the effective date. As to parole, it only applies to offenses committed after the effective date.

(02:56:13:0)
 
[Indiscernible Conversation]

(02:58:07:0)

[An amendment was distributed to the committee]

REPRESENTATIVE DANKWORTH asked if everyone understood the intent of the amendment. He said he does not think the “bad guys” should get a second chance. If someone rapes or murders with a gun, that is so serious he does not want them back on the street without making sure they have spent a little time [inaudible].

MR. STERN surmised that Representative Dankworth did not want all class A felonies subject to a mandatory sentence or a presumptive sentence, so any felon may be sentenced to a term of not more than 15 years; however, if it is a first felony conviction and the defendant caused physical injury to a victim by means of a firearm, the defendant would be sentenced to a definite term of at least three years but not more than 15. 

REPRESENTATIVE DANKWORTH said his original proposal included a minimum of five years.

MR. STERN said no one ever gave him a specific length of time.

REPRESENTATIVE ELIASON said he thought it did not matter if the gun was used, just whether it was there or not.

REPRESENTATIVE DANKWORTH said, “I don’t want him to have to shoot somebody before he gets [that sentence] [inaudible].”

[Inaudible discussion]

MR. STERN noted that first degree assault can involve intent to cause serious physical injury by means of a dangerous instrument….

REPRESENTATIVE DANKWORTH said that he though sexual assault and robbery were the two [inaudible].

MR. STERN said this amendment does not have to list the specific crimes. It would just apply to any class A felony where an injury is caused by a firearm or by using a firearm in the commission of the offense.  

(03:01:41:0)

REPRESENTATIVE BROWN said he does not know if he supports the amendment. He asked Mr. Stern to go over assault in the first degree—explain the aggravating factor to make a robbery a robbery in the first degree, for example.

MR. STERN said attempted murder and solicitation of murder are self-explanatory; manslaughter is [inaudible]; assault in the first degree is the intent to cause serious physical injury or cause serious physical injury by means of a dangerous instrument; intentionally performing an act that results in serious physical injury under circumstances [inaudible]; kidnapping in the first degree is the abduction of a person with intent to shield a hostage, sexually assault or physically cause injury, or interfere with the performance of a governmental function; sexual assault in the first degree [inaudible]; robbery in the first degree is any robbery when armed with a deadly weapon or representing being armed, using or attempting to use a dangerous instrument, or causing or attempting to cause serious physical injury; arson in the first degree is intentionally burning any building and recklessly placing a person at risk; escaping by the use of a deadly weapon; and, criminal possession of explosives.

(03:03:46:0)

MR. STERN concluded that there are very few class A felonies.

MR. POPE said he cannot imagine how this [amendment] will affect present practices. He said he has never seen a judge give someone less than three years [for such offenses].

REPRESENTATIVE DANKWORTH said he has.

REPRESENTATIVE CARPENTER said he had intended to move an amendment that would give a presumptive sentence of two years for a first-time class A felony. The sentence, if mitigated, can now be as low as 9 months, he noted, and that is exceedingly modest for such felonies. He added something about a five-year presumptive sentence for the “gun-toting ones.” “I can’t believe we wouldn’t have a presumptive sentence for class A first felonies.” Nine months is a pittance for a guy who committed arson one, he added, or sexual assault in the first degree.

(03:06:30:0)

REPRESENTATIVE BROWN asked if the amendment was a presumptive sentence.

MR. STERN said no. It is a minimum, but the provision can be written any way the committee so desires. The minimum sentence is nice in that it is unnecessary use the factors in aggravation and mitigation or to go to the three-judge panel. 

REPRESENTATIVE DANKWORTH asked if that includes parole.

MR. STERN said he would treat it the same way murder is treated.

REPRESENTATIVE BROWN said that the committee decided on no parole for murder or no suspension of the sentence.

REPRESENTATIVE CARPENTER said the amendment looks good; however, it still leaves everything else. It should be combined with [inaudible].

CHAIR GARDINER surmised that what Representative Carpenter wants is a presumptive sentence for first-time class A felons. The committee has already voted down presumptive sentencing for first offenders, he stated.

REPRESENTATIVE CARPENTER said he would like to bring it back as a two-year presumptive sentence for the first-time class A felon, and he wants to tie it to the “gun-toting” amendment so that there is no mitigation if a gun were involved.

CHAIR GARDINER said Representative Carpenter is trying to do two different things. If you made it a presumptive term, the fact that there was a gun or violence would make it an aggravating circumstance. He said if using the presumptive system, there will be aggravating and mitigating factors.

REPRESENTATIVE CARPENTER moved an amendment to establish a two-year presumptive sentence for first-time class A felons.

REPRESENTATIVE DANKWORTH said he had suggested three years.

[Indiscernible discussion]

CHAIR GARDINER said that is why we decided not to use presumptive sentences for first-time offenders.

[Indiscernible discussion]

(03:11:00:0)

TAPE ENDS. Recording continues on tape 25 at the 10-second mark.

(00:00:10:0)

CHAIR GARDINER noted that Representative Brown was saying something.

REPRESENTATIVE CARPENTER withdrew his “convoluted motion.”

[Indiscernible discussion]

REPRESENTATIVE BROWN stated that, “If we’re talking about a situation with a minimum, under this amendment that is about to be moved, [that is] going to be an absolute minimum, no probation, no suspension or anything like that (except for the good-time provision), I don’t want to go above three [years].”

CHAIR GARDINER said the amendment reads: if the present offense is a first felony conviction and the defendant used a firearm during the commission of the offense, then he shall be sentenced to a definite term of at least three years but not more than 15. He added that it is the intent of the motion that probation, parole and suspended imposition of sentence would not apply.

(00:01:53:0)

MR. POPE said the Supreme Court has said that for these types of offenses this is an appropriate sentence.

CHAIR GARDINER asked for clarification of the term “used a firearm.” That is different from just possessing a firearm.

REPRESENTATIVE BROWN said the offender would have to be making some use of the firearm.

MR. STERN agreed and said it would be regardless of whether the offender caused injury with the firearm.

REPRESENTATIVE BROWN said there is the threat of injury whenever there is a firearm.

REPRESENTATIVE RUDD said she will not vote for the amendment “because we decided a long time ago [inaudible],” even with the understanding that these felonies are the most egregious cases. She added that there ought to be some flexibility for first felons. “I’m just not ready to vote for this.”

REPRESENTATIVE BROWN said something about the good-time provision and others, and he said that the offender is not going to be subject to mitigation or aggravation. He asked what is the least time an offender can serve after getting a three-year minimum sentence.

MR. STERN answered three years. And for good time at the one-to-three ratio, it would be two years and a few months.

(00:4:07:0)

[Indistinct discussion]

(00:4:48:0)

CHAIR GARDINER said he will vote against the amendment. Sentencing bills have been lying around the legislature for quite a few years, and they have never passed. “I would like to see one pass this time.” The worst people are the multiple felony offenders—the recidivists and the professional criminals, he stated, “and that’s about as much as we can bite off and still get passed.” He noted that the members who support this amendment would like to take it further, but he is making a different judgment and will vote against it. Making minimum sentences for first-time offenders is moving into a whole new area, he opined.

REPRESENTATIVE ELIASON said he plans to vote for the amendment because he has no sympathy for murderers or kidnappers or people who sexually assault others. [Inaudible comment]

REPRESENTATIVE RUDD said that in other states the penalties for rape have been so high that it has been difficult to get convictions.

REPRESENTATIVE ELIASON said there are few convictions because women will not testify on rape cases, “and on the other hand you say the penalty is too high, and that’s why there are no convictions.”

REPRESENTATIVE BROWN said the amendment takes care of the most serious first felony offenders, and “if you just think about the kinds of things that are actually under A felony—imagine those things committed with a firearm and think about the possibility of somebody convicted of that as spending as little as 27 months in the jail. That is not a horribly awful thing.” He said it would be difficult to find a person that did not get at least three to five years for that kind of conviction now. The argument may be more theoretical than actual, because recent judicial behavior probably comports with the amendment, he opined. “We are trying to get things more definite, and this is a very nice limited area so that nobody could say later that we left out a whole bunch of the offenders in trying to get more definite sentences,” he said, and there is still a lot of judicial discretion.

(00:7:56:0)

REPRESENTATIVE BILL MILES stated that he will oppose the amendment. He spoke of working on this legislation for four years with countless attorneys and peace officers involved, and now at the last minute these two substantive amendments come up. 

A roll call vote was taken. The amendment was adopted by a vote of 4-3.

(00:8:52:0)

REPRESENTATIVE BROWN moved to get a zero minimum on murder in the second degree because there is such a wide range of conduct there.

[Indiscernible discussion]

REPRESENTATIVE ELIASON said, “We’re not talking five; we’re talking three quarters of that.” He added that on one hand there are stated minimums and on the other hand “we’re tearing it all apart.”

REPRESENTATIVE BROWN said he will make a different motion to make the sentence [a minimum of three years] so it is consistent with [inaudible].

MR. STERN said, “It is still a 99-year max.”

CHAIR GARDINER noted that Representative Brown made a motion to reduce the sentence for murder in the second degree from five years to three years.

REPRESENTATIVE BROWN said it would get the same treatment as “these here.” His reason is the incredibly wide range of conduct in the category of murder in the second degree, including things that are not now considered murder at all in current law. It includes reckless manslaughter and felony murder, he noted.

A roll call vote was taken and the amendment failed by a vote of 3-4.

(00:10:52:0)

MR. STERN turned to the topic of receiving an unlawful gratuity. The committee decided that the gratuity had to be valued at more than $50. He stated that the crime is defined to cover solicitation of a gratuity as well, so soliciting a gratuity should not be limited by a dollar amount. The public servant should never be allowed to ask for “a vial of whiskey for doing this.” When the public servant accepts the gratuity, it should be at least $50, he stated. “Solicitation of a gratuity should never exist regardless of the value.”

REPRESENTATIVE BROWN agreed.

MR. STERN said the final topic deals with a recommendation by Mr. McKenzie regarding concealed weapons. He told the committee to take a look at what he wrote.

REPRESENTATIVE BROWN said that there had been a good balance and the amendment is taking out [inaudible].

(00:13:27:0)

ADJOURNMENT

There being no further business before the committee, the House Judiciary Stand Committee was adjourned.
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