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ACTION NARRATIVE
#hb661

CHAIR GARDINER called the House Judiciary Committee meeting to order. 

(0:08:08:0)

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, said the committee will start with Amendment H-prime, and the members should have a packet of amendments for the latest version of HB 661.

REPRESENTATIVE RUDD said she spoke with two lawyers over the weekend about this redraft of the bill, and both were totally confused [inaudible]. She said something about sexual assault in the second degree. [Inaudible continued comments]

(0:10:22:0)

REPRESENTATIVE BROWN asked if the two attorneys were comparing the drafts side by side. 

REPRESENTATIVE RUDD [inaudible].

[Inaudible discussion]

CHAIR GARDINER told the committee to discuss any questions they had. He said Representative Brown had a question about intoxicated and incapacitated and wondered if that problem had been dealt with to his satisfaction.

REPRESENTATIVE BROWN responded inaudibly.

(00:13:00:0)

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, said he should point out the changes in the bill. He began a discussion of Sexual Assault in the First Degree and said there are no changes until [paragraph] (4), where he narrowed the scope of aggravated sexual penetration with a relative to just include sons, daughters, and step children. He made the change because the crime of incest was added [to the bill]. Paragraph (4) was rather broad, he said, as it included aunts, nephews, and nieces, for example. By adding the provision on incest, there is less need to have “that kind of conduct” under first degree sexual assault, he opined. 

MR. STERN, in response to a question by Representative Brown on why “knowingly” is deleted, said the word is confusing there, and he would rather use the general rule of culpability, which would require that a person knowingly engaged in the act with reckless circumstances—without intent. In a way, he said, that is a substantive change. Initially, the prosecution had to prove that the actor knew the act was without consent, and now the redraft requires recklessness, which he believes is an appropriate standard. It is easier to prove, he added. 
(00:15:00:0)

[Inaudible discussion between Chair Gardiner and Representative Rudd about sexual assaults and an amendment]
(00:16:13:0)

MR. STERN said, “It’s covered under [paragraph] (3) of the first degree statute [regarding] engaging in sexual penetration with another person under 13 years of age regardless of what the [relationship is].” The question is, then, what happens if the victim is between the ages of 13 and 18. Sexual Abuse of a Minor provisions cover victims under the ages of 13 and 18 years, he added, but that is [inaudible] to 16 years of age, which is suggested to be a class C felony. The Subcommission took “this approach in the first degree statute, in terms of sons or daughters, as that is how existing law is phrased.” The feeling on the committee was that the statute should [inaudible], as long as there was coverage of that type of conduct in other statutes, and there is, he stated. If the victim is under 13 and in the household, it will be a class A felony—“all we’re talking about is the situation where the relative is between 13 and 18.”
(00:17:55.0)

REPRESENTATIVE RUDD had concerns and she spoke inaudibly…. She said the language is not as good as the original draft….

[Inaudible discussion on sexual assault and relatives]

(00:27:03:0)

REPRESENTATIVE BROWN said that the point being made is that [the changes] are making serious conduct less serious. It is activity that should be criminal. 

AN UNIDENTIFIED SPEAKER asked if he was arguing that the level of criminality should be based on the level of [inaudible].

REPRESENTATIVE BROWN said that under the original bill, somebody could be prosecuted for the most serious kind of felony, other than a “super murder” [inaudible], for sexual relations between two people who were rather closely related in years who had basically only a legal relationship because of an adoption. He said he is not talking about relations between a parent and an adopted child. “And I don’t think that rises to the level of a class A felony; I don’t think it rises to the standard forcible rape situation….” It is serious conduct and should be felonious, he added.

MR. STERN emphasized that [paragraph] (4) refers to consensual conduct … and the reason why the Subcommission proposal was so broad with regard to the definition of “relative” was because there was no crime of incest other than in this situation. “I think we went overboard to insure the greatest coverage in the statute to compensate for the fact that we didn’t have a crime to begin with. Now we have a crime ….”

[Inaudible discussion]

(00:28:39:0)

CHAIR GARDINER said the amendment on the table is to turn to the original wording of the draft, which reads: [inaudible] knowingly engages in sexual penetration with a relative under 18 years of age. He called for a roll call vote and the motion apparently failed.

(00:28:50:0)

REPRESENTATIVE RUDD offered another amendment [inaudible] to include members of the same household….

[Inaudible discussion]

MR. STERN surmised that she meant to include relatives who are living in the household.

[Inaudible discussion]

REPRESENTATIVE RUDD spoke of children [in the household] who have no other place to go.

REPRESENTATIVE BROWN said there are already protections because [inaudible].

REPRESENTATIVE RUDD made an inaudible comment.

(00:30:22:0)

[Inaudible discussion]

MR. STERN said “One thing that we’re not getting is that B and C felonies only apply when the victim is under 16.” He said something about a 19-year-old with a 17-year-old.

REPRESENTATIVE RUDD said, “Or a 59-year-old and a 17-year-old [inaudible].”

[Inaudible discussion]

CHAIR GARDINER noted that there was an amendment before the committee.

CHAIR GARDINER said there is no difference between the two incest provisions in the amendment and the draft bill. “If you broaden incest to include not just people over 18 but everybody then ….” 

(00:34:07:0)

[Inaudible]

CHAIR GARDINER gave a hypothetical situation of a 17-year-old foster child and [inaudible].

MR. STERN said that situation would be treated as contributing to a minor; it would not be a sexual assault.

[Inaudible]

REPRESENTATIVE RUDD told the committee what her intent was.

CHAIR GARDINER said they are covered if they are 16 years of age or younger. They are not covered if they are 17 or 18. 

(00:39:07:0)

MR. STERN turned to the second degree sexual assault provision, and he said it was a provision that the Subcommission recommended not to be included at all in the redraft, but after speaking with Representative Rudd, Mr. Stern tried to include some it. Sexual assault in the second degree is a crime that involves forcible sexual contact. “That’s all it is,” he said. It was drafted to clarify felony sexual assault without penetration, he noted. The only redraft was moving some language from the definitions section to the actual statute. The Subcommission members felt that if there were a provision like this, it should require some intent to arouse or gratify sexual desire by touching. That did not work out, he noted. Instead, the redraft reads: “you coerce another person to engage in sexual contact by the express or implied threat of death, physical injury, or … kidnapping … inflicted on anyone or by causing physical injury to any person.” He said that members of the Subcommission were sensitive that the statute could be used to cover somewhat innocent sexual contact. He gave an example of “getting a little too pushy” with your date at the drive-in. He said the conduct is covered under the criminal code, but it will not be a class B felony. “Arguable it would be a B felony under the original draft.” He said he showed the language to the Attorney General, and he thought that this was the way to do it.
(00:42:00:0)

REPRESENTATIVE BROWN spoke inaudibly and then said that putting definitional language in Sec. 14 makes it a lot easier to understand.
(00:42:33:0)

MR. STERN noted that, as originally drafted, the bill spoke of engaging in sexual contact without consent, and an introductory phrase said “with or without resistance.” He spoke of the difficulty in drafting the language. What he did, instead, was add “that in any prosecution under this chapter it not a defense if the victim did not resist the defendant” under the general provisions. The non-resistance provision applies to the entire spectrum of sexual offences, and, originally, someone might have made the argument that resistance was required [to prosecute someone for abusing a child].
REPRESENTATIVE RUDD expressed concern regarding the definition of consent and made further inaudible comments.  
(00:44:16:0)

MR. STERN said, “We don’t use the term ‘without consent’ anymore in sexual assault in the second degree statute.” He suggested some redrafting to make sure it would not be a defense if there were no resistance.
CHAIR GARDINER said the difference between the two drafts is that for the definition of “without consent,” one is more limited.
(00:45:00:0) to (00:46:16:0) BLANK TAPE

REPRESENTATIVE RUDD said someone has to raise the defense, “and then you have to knock it down.” [Inaudible]

[Inaudible]

(00:47:16:0)

MR. STERN asked if there was a problem with leaving out [with or without resistance] in every other section.

REPRESENTATIVE BROWN said, “Not only is that a good idea, but … back in the definition of ‘without consent’ ….” It should be where “with or without consent” applies to other offenses. “You would be avoiding erroneous jury instructions than what we intended.”

[Indiscernible discussion]

MR. STERN said, “I would say regardless of whether the victim resisted or not.”

[Indiscernible discussion on where in the statute to place “with or without resisting”]

(00:53:32:0)

MR. STERN spoke of structuring the degrees of crimes so that the degrees have meaning to the people who work with sentencing every day. The third degree provision [in sexual assault] deals with the mentally challenged and persons who are temporarily incapacitated. He said he made no changes until line 28. He added “under circumstances where a person who is capable of appraising the nature of the conduct does not engage in sexual penetration.” The reason for that addition is “because we say you can’t have sex with a person who is suffering from mental disorders or defects; we’re saying that people who suffer from mental disorders or defects cannot enjoy sex.” Everyone felt that the law should not prohibit those who want to engage in sexual relations, he stated.

(00:55:25:0) to (00:58:25:0) [Non-substantive conversation]

MR. STERN said his original approach was to simply add a knowing requirement and end the line after “conduct.” “In other words, if he knows she is suffering from a mental disorder, that’s it.” He said he does not quite understand the language.

REPRESENTATIVE DANKWORTH made an inaudible comment.

REPRESENTATIVE BROWN said that the argument was that the law might be making it illegal for a certain class of people to ever have sexual activity without having his or her partner become a felon.

REPRESENTATIVE DANKWORTH made an inaudible comment, something about “knowing what they are doing.”

[Indiscernible discussion]

CHAIR GARDINER summarized the changes and spoke of opening the door for such people to have consenting relations. 

REPRESENTATIVE RUDD agreed with the Chair but said that the language speaks to people who are incapable of appraising the nature of the conduct. [Inaudible]

(01:02:05:0)

[Discussion]

REPRESENTATIVE RUDD expressed: “If you know that the person that you’re having intercourse with loves you, you’re still a criminal.”

MR. STERN said, “Then you’re arguing for the way it is drafted.” If the two people love each other, the one is still a felon, he explained.

REPRESENTATIVE BROWN suggested language that would not end with the preposterous result of not allowing sexual activity “by this type of human being.”

[Indiscernible discussion]

MR. STERN said it is difficult to draft and that he is uncomfortable with this section, “and I don’t know how to deal with it.”

(01:03:05:0)

[Indiscernible discussion]

(01:05:23:0)

REPRESENTATIVE RUDD, continuing on the topic of sexual assault in the third degree, posed the question: “Is it the woman’s fault if she’s drunk? Is the rape then her fault?” She spoke of eliminating a section entirely and leaving it as sexual assault [inaudible]. She said something about leaving it up to a jury to decide upon the circumstances.

MR. STERN pointed out that “without consent” includes situations where a person is incapacitated ….

CHAIR GARDINER asked if Representative Rudd was suggesting eliminating “number 2” under sexual assault in the third degree in the existing draft.

REPRESENTATIVE RUDD [indiscernible].

CHAIR GARDINER said the issue regarding sex with someone who is drunk is whether it is without his or her consent and if consent can be proved. “They couldn’t consent because they were too drunk.” He cautioned that there could be no prosecutions because no one could prove that the conduct was without consent, “and they can get off completely.”

MR. STERN said, “Well you could prosecute for [inaudible].”

REPRESENTATIVE BROWN moved to reinsert “the knowledge.”

CHAIR GARDINER summarized the amendment but was indiscernible.

[Inaudible discussion]

(01:09:33:0)

CHAIR GARDINER asked for any objections to Representative Brown’s motion. Hearing none, the amendment was adopted. He then turned to [paragraph] (2), and said there were no changes. 

[Indiscernible discussion]

(01:14:33:0)

CHAIR GARDINER noted that a common situation might be with a pair of people who are both intoxicated, and he said that the man will argue that the woman consented. The evidence will be looked at as to their behavior prior to the assault to try to prove that the woman consented. That’s how people get out of being convicted, he stated. “By writing this in specifically I think we are going to make it possible to convict people.”

REPRESENTATIVE DANKWORTH asked at what point will [the drunken woman] be at the state of being incapable of appraising the nature of the conduct?

CHAIR GARDINER answered that the jury will need to decide.

REPRESENTATIVE DANKWORTH asked if the next day the man said he did not know what he was doing because he was drunk. He also suggested that the woman will say she was incapable of appraising the situation whether she was or not.

REPRESENTATIVE BROWN said the jury will have to decide on whether to believe her or not. Juries do not tend to be kind, he opined. Many times the jury will say “Who does she think she’s kidding?”

REPRESENTATIVE DANKWORTH spoke of a situation where the pair gets drunk but they do not pass out, but the man claims that he did not know what he was doing. [Indiscernible comments] He questioned the need for the entire section.

(01:17:06:0)

REPRESENTATIVE DANKWORTH said if some “guy has intercourse with her and she may know and didn’t consent to, she can charge him with rape.”

CHAIR GARDINER asked for amendments.

REPRESENTATIVE BROWN said to leave it as is.

REPRESENTATIVE DANKWORTH moved to delete [paragraph] (2) [which made it unlawful to sexual intercourse with an incapacitated person].

CHAIR GARDINER said that without that provision there is no coverage of activities [indiscernible].

REPRESENTATIVE DANKWORTH spoke of a woman waking up from being passed out and finds that someone has taken advantage of her and [inaudible], and “I don’t think you need that—to get into all that ambiguous stuff…. She’s either been raped or she hasn’t.”

REPRESENTATIVE CARPENTER spoke about the drunken man who really does believe that it was OK. [Inaudible comments]

(01:19:11:0)

REPRESENTATIVE BROWN spoke of intoxication and an element of culpability. “If the defendant was so damn drunk, you can’t prove the level of culpability.”

REPRESENTATIVE CARPENTER said he does not think drunkenness should be a tool to get off of anything—sexual assault or drunk driving, for example. If a person voluntarily becomes intoxicated, that should not be an excuse to get off the hook. [Further inaudible comments]

REPRESENTATIVE BROWN spoke of intoxication and intentional conduct…. He said he would consider a compromise with his amendment because the longer he looks at it the more it bothers him a little. “We are proposing to criminalize [inaudible] conduct that is not arguably criminal unless you can prove an assault….” [Indiscernible] He said he wants to be sure to address only the very extreme case…nothing marginal that would include the “who-does-she-think-she’s-kidding case.”

(01:22:33:0)

REPRESENTATIVE DANKWORTH [inaudible comments]

REPRESENTATIVE BROWN said, “but if you slipped her a mickey and caused her incapacitation it would be an A felony anyway.”

[Inaudible comments]

CHAIR GARDINER summarized that the motion in front of the committee is to delete [paragraph] (2).

REPRESENTATIVE RUDD made indiscernible comments.

CHAIR GARDINER read the definition of rape: engaging in sexual penetration with another person without consent of that person. “Without consent” means coerced by the use of force…. “Well, he didn’t have to coerce her because she was drunk, so it is not rape at all; it is nothing.” He explained that by leaving the provision in, the prosecution will prosecute for rape if they can get it, and if not, then it will still be sexual assault in the third degree if the prosecution could not prove that the victim was raped. [Indiscernible continued comments]

MR. STERN noted that, “if you couldn’t get rape, you get assault.” If [paragraph (2)] was deleted….

REPRESENTATIVE DANKWORTH said he withdrew his amendment and [inaudible].
 
REPRESENTATIVE RUDD questioned the terminology of a person who is “physically unable to express unwillingness to act;” the victim would have to be in a vegetative state. “What are we talking about here?”

MR. STERN spoke of someone who is unconscious.

(01:27:33:0)

[Indiscernible discussion]

MR. STERN said, “I think of a situation where you’re out having a good and the person is slightly drunk … and says ‘I was drunk at the time; I couldn’t drive a car, and I couldn’t have consented.” He said that is why he likes the amendment, because you are requiring the person to be dead drunk.

REPRESENTATIVE BROWN said he likes the amendment but he does not like the argument that [indecipherable].

(01:29:33:0)

CHAIR GARDINER summarized the new amendment and the motion carried.

REPRESENTATIVE CARPENTER suggested adding “voluntarily” to the provision.

MR. STERN surmised that Representative Carpenter meant that if a person is voluntarily drunk, then that person is not covered.

REPRESENTATIVE BROWN stated that that would tell a victim of a crime, “tough, you were drunk.”

[Inaudible comments] 

REPRESENTATIVE BROWN said if Representative Carpenter’s amendment is adopted, every situation of a person being temporarily incapable of appraising the nature of conduct would involve whether or not it was involuntary or not. “Suppose you’re voluntarily taking medications—necessary medications—that impairs your judgment….”

TAPE ENDS ABRUPTLY

(01:32:00:0)
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