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(0:00:10:0) 


CHAIR GARDINER called the House Judiciary Committee meeting to order. The recording was not audible until 0:25:15:0.

(0:25:15:0) 

REPRESENTATIVE BROWN noted that he had made a motion about a more serious minimum [sentence] than the present bill, “and if Mr. Carpenter wants me to … make it 20 to life, I will.”

CHAIR GARDINER said, “I am not sure Representative Carpenter is referring to [inaudible].”

REPRESENTATIVE CARPENTER was inaudible.

REPRESENTATIVE BROWN said the committee has already decided that first degree murder is 20 [inaudible]. “I’ll put it in the amendment right now,” he stated.

CHAIR GARDINER said he would rather consider it when the committee discusses classifications.

REPRESENTATIVE BROWN said that he wanted to reserve the right to remove the amendment, if the provision is changed. 

CHAIR GARDINER said the Subcommission recommended zero to 99 for first degree [murder], and if it is 10 to life for second degree…. Representative Carpenter is arguing to be partial to the Subcommission recommendations. “So, I think it merits a separate debate.”

REPRESENTATIVE BROWN spoke inaudibly, and said that if first degree murder is at least 20 to life [inaudible].

REPRESENTATIVE DANKWORTH spoke inaudibly.

(0:28:01:0)

CHAIR GARDINER said the motion is to have two degrees of murder. Mr. Brown’s separate [inaudible] penalty for first degree murder would be twenty to life, and for second degree…. 

REPRESENTATIVE BROWN said he is not “solid” on the second degree [sentence].

CHAIR GARDINER took a roll call vote and proclaimed that the motion carried 4 to 3. He turned to “Spousal Immunity.” 

[Inaudible discussion]

REPRESENTATIVE RUDD moved to delete lines 17 to 20 of HB 661, which gives immunity to spouses in cases of rape. Every bit of the testimony that the committee heard favored this deletion, she stated. Oregon removed that immunity last year and the U.S. Senate just voted that way. She pointed out that spousal immunity in rape cases is the last vestige of the old laws under which men owned their wives, and it is time to get rid of it. She said she is aware of the concerns about proof, for example, but that is what the judicial system is for. Courts and juries are [inaudible].

CHAIR GARDINER said the Subcommission intended to cover someone engaging in sexual penetration with a person without consent when referring to sexual assault in the first degree. “Without consent” is defined on page 55 [of HB 661] and it means more than disagreeing with the idea; it means being physically coerced or being threatened with imminent physical injury. “You’re not going to have a case of a spouse claiming that she was raped simply because she did not want to have sexual relations with a spouse; there’s going to have to be the involvement of coercion by the use of force or threat before a person can file the claim,” he explained. That was not really clear during a previous debate on this issue.

(0:32:04:0)

REPRESENTATIVE CARPENTER suggested: the person does not commit the crime of sexual assault except in the first, second, or third degree, if the victim is his legal spouse.

REPRESENTATIVE BROWN asked if he was going for a misdemeanor.

REPRESENTATIVE CARPENTER said the definition of “without consent” was not appropriate for this provision.

CHAIR GARDINER said, “Those provisions don’t necessarily involve sexual penetration.”

REPRESENTATIVE RUDD said Representative Carpenter is leaving out the fourth degree, but the fourth degree sexual assault deals with sexual contact with someone under 16 or someone incapable of consent.

REPRESENTATIVE CARPENTER said he is talking about spouses. When speaking of sexual assault in the third and fourth degree, he was going to suggest leaving out spousal immunity. It would not be applicable in the higher degrees, he explained.

CHAIR GARDINER asked if Representative Carpenter was interested in deleting spousal immunity for the higher [degrees].

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, asked if he meant that a spouse could be guilty of sexual assault in the first degree, but not in the third or fourth degree.

REPRESENTATIVE CARPENTER said a person does not commit the crime of sexual assault except in the first, second, and third degree if the victim is his legal spouse [inaudible]. It means that a person has no immunity for the first, second and third degrees of sexual assault, he added.

REPRESENTATIVE BROWN said there may be something to this. If the committee just passes the amendment, which he supports in principle, then where someone is 19 years of age or older and has a 15-year-old spouse and they engage in consensual sex, they could be guilty of sexual assault in the fourth degree.

(0:34:51:0)

MR. STERN said the solution may be to add “other than a spouse.” That can be done with Representative Rudd’s amendment.

REPRESENTATIVE CARPENTER said it may need to be added in the third degree provision, and Mr. Stern agreed.

REPRESENTATIVE MILES said, “I may be missing the whole point of this; talking about the 19-year old and the 15-year old and [Representative Carpenter] was talking about degrees. This is just a basic philosophical concept, I think, and it doesn’t have to do with age or with first, second or third degree. What we are saying is that we are making a policy decision that [inaudible] and there’s a problem. Or if she decides to engage in sexual favors; is it coercion or physical punishment that…the aggressor may or may not be guilty of a crime, well it’s crap; it’s a basic human right … no one has to do that. Amen.”

CHAIR GARDINER said the amendment is to delete:

(b) A person does not commit the crime of sexual assault in any degree if the victim is his legal spouse unless the spouses are living apart and one of them has filed for divorce. This subsection does not preclude accomplice liability of a spouse.

CHAIR GARDINER suggested voting on this issue and then assessing impacts on other sections.

REPRESENTATIVE CARPENTER said something inaudible.

MR. STERN noted that if a person is 19 years or older and engaging in sexual contact with a person under 16, even if it is consensual, it is a crime. He said someone under 16 could be married to a 20-year-old, so he suggested fixing that.

(0:37:23:0)

CHAIR GARDINER suggested voting on the motion before them.

REPRESENTATIVE BROWN said there ought to be no vestige left even as far as statutory rape is concerned and the entire issue of sexual assault [inaudible]. That would be a question of a separate amendment as to whether to delete or substantially amend the third and fourth degrees of sexual assault, he stated. He said he supports the amendment.

CHAIR GARDINER noted that at Subcommission meetings, it was brought up that a law [protecting a person from being sexually assaulting by a spouse] could be abused. He said, however it cannot be abused, because there must be physical force involved or serious threats. By just looking at the words, “without consent” a person my think the law will be abused, but not when knowing the definition, he opined. 

[Inaudible discussion]

REPRESENTATIVE DANKWORTH noted that the threat has to be of physical injury or death.

CHAIR GARDINER noted that threat is covered by “express or implied threat of imminent death, imminent physical injury, or imminent kidnapping.” He added that the threat of injuring or kidnapping the kids [may be part of that].

REPRESENTATIVE DANKWORTH said, in the original markup, the committee dealt more with [inaudible] just because a woman did not consent that she can charge rape. He said he is more comfortable with the requirement of physical force. His concern is wives getting mad and saying they did not consent [to sexual acts]. That was his “biggest fear,” he stated, when the crime did not require force.

CHAIR GARDINER said the problem at that time was not considering the definition of “without consent.” He took a roll call vote and the amendment to delete subsection (b) was adopted.

(0:41:31:0)

MR. STERN turned to the topic of joyriding. 

[break]

(0:42:29:0)

CHAIR GARDINER said the amendment elevates stealing cars to a class C felony from a class A misdemeanor. It makes changes, however, because the offense had included other activities, like sleeping in someone’s vehicle. The conduct now only contains actually taking the vehicle.

REPRESENTATIVE MILES asked about sleeping in someone’s car.

CHAIR GARDINER said that would be trespassing.

MR. STERN said the important thing is the language on line 7 of someone taking a vehicle.

[Inaudible discussion]

REPRESENTATIVE DANKWORTH asked something inaudible.

MR. STERN said it should not matter whether the car is a clunker or a $5,000.00 car. No state that took that approach, he stated. “What I did do is draft another alternative to this, which is tied to criminal mischief that says ‘if you violate the joyriding statute in the code and you cause [a certain amount of] damage to the property, it will be a felony ….’”  

[Inaudible discussion]

MR. STERN said it would become an element of the trial to prove how much the car was worth, “I guess.”

CHAIR GARDINER asked about damaging the vehicle.

MR. STERN said it will be a separate crime. It depends on whether it is intentional or reckless, he added.

MR. DAN HICKEY, Chief Prosecutor, Alaska Office of the Attorney General, Juneau, suggested treating joyriding under criminal mischief. When anyone tampers with a vehicle, regardless of the damage, the vehicle will have value limits built into the theft statute. “Those values fit those crimes and it would only be a felony if the vehicle is worth over $500.00. I noticed in here, for example, that you’re creating a felony offense on someone who has a vehicle under agreement. I have Barry’s car, [for example]. He loaned it to me to use for a week to drive around Juneau. I take it and go to Fairbanks with the intention of going for two weeks and coming back and giving it back to him. That’s a felony offense. I’m not sure you really want to do that. I have never thought that as a prosecutorial policy matter that the concept of the joyriding independent from other criminal mischief offenses makes any sense.”

MR. HICKEY said an automobile is like anything else that is tampered with, and it can be dealt with under criminal mischief. It could be a felony if the value of the car is over $500.00; a class A misdemeanor if the value is between $50.00 and $500.00; and a class B misdemeanor if it is worth less than $50.00.”

(0:46:58:0)

[Inaudible discussion]

MR. HICKEY said when someone takes an automobile—other than with the intent to permanently deprive the owner of the car—that person is “tampering.” “He is tampering with that ownership interest,” he said, “just like any other criminal mischief situation.”

MR. STERN said testifiers felt that no matter the value of the car, people were still deprived of the use of their car, and it should not be based on the value of the car.

MR. HICKEY said it will be very difficult to get convictions in many situations covered by the statute, especially when a person took a “clunker” under non-felonious circumstances. There may be prosecutions, he said, but he compared it to the Midwest where “wives have been prosecuted for murder where there has been a 10 or 12-year history of abuse.” He does not think many juries would convict in that case. “I’m flat not going to prosecute for the kind of situation I described: where I borrow Barry’s car.” That is a civil deal. He explained that if he borrowed a car and deviated from the agreement, it would not be an issue for the public, where tax dollars should be spent on prosecutions.

(0:49:19:0)

CHAIR GARDINER asked about [paragraph] (2).

MR. HICKEY said he is talking about (2) and (3).

REPRESENTATIVE BROWN said that scenario can be dealt with by a one-sentence defense provision in the amendment.

MR. STERN said (1) could be isolated as a felony.

MR. HICKEY said that would include an extreme range of conduct including the kid who jumps in the car and drives it around the block.

REPRESENTATIVE CARPENTER said that is what the committee wants.

MR. HICKEY said it may make sense within “mischief” and if it has a relationship to the automobile. “I just don’t believe that any jury that I am going to take a case to charging a felony where a kid has jumped into a car and driven twice around the block and left it in the same place is going to convict.”

REPRESENTATIVE CARPENTER said he believes [the jury] is ready to do that now based on the enormous number [of cases]. This crime has been getting soft penalties, and the public is prepared to “get tough.”

MR. HICKEY said he understands why Representative Carpenter thinks that, but there is often no relationship between the public and juries. “That has been my experience.” What people think the majority of the public wants is not what happens when a person is in front of a jury, he added.

(0:51:13:0)

REPRESENTATIVE BROWN said he will vote for the amendment; however, he is considering amending it later to leave paragraph (1) as a class C felony and make paragraphs (2) and (3) class A misdemeanors. He understands Representative Carpenter because it is very frustrating …. 

CHAIR GARDINER suggested that Representative Brown make his amendments at this time.

MR. STERN said he believes that Mr. Hickey makes an important point about paragraphs (2) and (3).

REPRESENTATIVE BROWN said, “I will move that amendment,” because of situations where a person may have legal custody of the vehicle that turns into illegal custody. It is very different from theft, but the intention is unprovable so it is a class A misdemeanor, and “that’s the frustration that the public has,” he submitted.

REPRESENTATIVE DANKWORTH said something inaudible. There must be a point when the act becomes theft. “What protection do I have if someone asked me for my car and he just takes off with it?” Does he sue the person, or is that theft if he was permanently deprived of his car?

(0:53:11:0)

REPRESENTATIVE BROWN said if someone took car and actually took it “outside,” it rises to the level of an intention to deprive. Theft with a class C or B felony, he added.

MR. STERN said it would have to be a very expensive car for it to be a class [inaudible] felony.

REPRESENTATIVE DANKWORTH asked an inaudible question.

REPRESENTATIVE BROWN said what Mr. Hickey has indicated is that it might be true for some other prosecutors if the amendment does not pass, and if that [inaudible] situation occurs, a prosecutor will be stuck with bringing a case to the jury as a felony, but the jury will nullify it as too extreme of a penalty. He suggested providing some flexibility, and that is what the amendment seeks to do.

REPRESENTATIVE CARPENTER asked about [paragraph](2). 

MR. STERN said it refers to the garage attendant, for example, and the person working underneath the attendant. The car would be in the custody of both employees.

REPRESENTATIVE CARPENTER said, “I would keep that in a class with (1).” [Inaudible] a case could be built for a lesser degree on [paragraph] (3), and he made a motion [inaudible].

[Inaudible discussion]

(0:56:01:0)

REPRESENTATIVE BROWN said he will entertain that suggestion and change his amendment to have [paragraph] (3) as a class A misdemeanor and [paragraphs](1) and (2) as class C felonies.

MR. STERN said that under existing law, line 15 refers to having custody of a propelled vehicle underneath agreement, and it refers to a rental-type agreement. It is likely true, because existing law refers to a written agreement. The proposal is broader, he noted. He suggested adding the word “written” on line 15 to indicate a rental agreement, making the language the same as existing law. Car loans to friends should be under theft or criminal mischief, he added. 

REPRESENTATIVE BROWN said it is parallel to “theft of services.” 

MR. STERN said “theft of service” is tied into the value of the service.

REPRESENTATIVE BROWN asked about the dollar limitation between a misdemeanor and a felony under theft of services.

MR. STERN said it is the same as theft. It is $500.00 between a felony and a misdemeanor, he stated.

REPRESENTATIVE BROWN said if he rents a car, “how much do I have to use it in order to run up a bill of $500.00?”

MR. STERN said, “A fair amount of time.”

CHAIR GARDINER said he rented a car for two days in Fairbanks at the cost of $100.00.

REPRESENTATIVE BROWN said, therefore, the committee is affirming a policy that this kind of theft is more serious, or at least substantially different, from other thefts of services.

MR. STERN said intentionally withholding possession for an unreasonable deviation [from expected] must be proven, which may be difficult.

(0:59:02:0)

REPRESENTATIVE BROWN said he is withdrawing his amendment and offering a new one. “Simply insert the word ‘written’ before ‘agreement’ on line 15, with the understanding that the [inaudible] would compare that to existing law.”

CHAIR GARDINER summarized the amendment to the amendment and took a roll call vote and it passed. He then took a vote for the amendment, which also was adopted. 

(1:00:15:0)

[Inaudible discussion]

(1:01:30:0)

CHAIR GARDINER turned to the topic of using minors for pornographic material, and he said that a previous discussion questioned the constitutionality [of banning such products]. A New York federal district court case found that [the law] would be constitutional if not classified as a felony. The [proposal at hand] is a class A misdemeanor, he said. Another provision that the committee adopted is a felony, and it deals with persons hiring or using minors in Alaska to create such materials. The proposal [before the committee] addresses transporting, selling, or distributing the materials.

REPRESENTATIVE DANKWORTH said he wished there was language about [inaudible]. He asked how someone would prove that a distributer knew that the material contained 16-year-olds.

MR. STERN said that is the culpability that is required. Under the general rule of culpability as to circumstance, the circumstance would be the age of children and the seller would have to be reckless.

REPRESENTATIVE BROWN said the distributor did not care if children [were included in the material].

REPRESENTATIVE DANKWORTH asked about the law being unconstitutional if it were a felony.

MR. STERN said no.

CHAIR GARDINER said that was a point brought in the federal case.

REPRESENTATIVE DANKWORTH suggested more discussion about classifying the crime as a class C felony or otherwise.

MR. STERN said the important thing about the statute is the sale of certain depictions of conduct, and there is no requirement here that the [image] of the penetration be obscene or appeal to someone’s prurient interests, which fits the general definition of obscenity. He said the New York law that the court case was interpreting was very new. The case strongly hinted that the application of felony penalties to prohibit the distribution of non-obscene material would be unconstitutional. After drafting this statute, Mr. Stern looked at Alaska’s existing law, and the closest thing to this is that the sale of obscene comic books is punishable by a 30-day maximum sentence. If he had seen that statute initially, he likely would have recommended a class B misdemeanor, he stated.

(1:05:44:0)

REPRESENTATIVE RUDD surmised that the present law does not distinguish between depicting children and adults.

MR. STERN said the law is limited to comic books and other [Inaudible discussion].

REPRESENTATIVE RUDD said this provision is limited to sex with children. She expressed interest in protecting children from [inaudible]. 

REPRESENTATIVE BROWN said he is in favor of the amendment because it is limited and likely constitutional. “Here we are specifically dealing with commercial activities—we’re regulating commerce,” and that will keep it constitutional. He asked if there would be a technical problem to have a subsection (c) to state that each sale of any listed item constitutes a separate offense, to make it clear that a person can be prosecuted for 20 counts [of this crime] even if it is a class A misdemeanor.

MR. STERN expressed concern because such language is not elsewhere in the code. “There is something to be said about not having a specific reference in the code,” he added.

REPRESENTATIVE BROWN said it may be unclear without it. “A prosecutor or someone else could read this and it is not clear whether the crime is the scheme and the distribution of transporting a bunch of them or each transaction. I would think that somebody would think that someone is committing a lot more serious activity if he’s selling 2,000 of these things than if it is one 19-year-old selling it to a 16-year-old.” 

REPRESENTATIVE ELIASON asked a question about distributing the material without selling them.

MR. STERN said the provision is “transports or distributes for sale.”

(1:08:35:0)

REPRESENTATIVE DANKWORTH is still not satisfied with his question of “why we can’t [inaudible].”

MR. STERN said, “You can.”

REPRESENTATIVE DANKWORTH said he wants to offer an amendment.

[Inaudible discussion]

REPRESENTATIVE DANKWORTH said something about being serious about child pornography and “transporting these things around.”

REPRESENTATIVE RANDY PHILLIPS told the committee to let the courts decide about constitutionality. “We’re here to make laws and the courts decide whether they are unconstitutional or not. I feel that it should be a felony.”

[Inaudible discussion]

CHAIR GARDINER said the discussion is on Representative Dankworth’s amendment.

REPRESENTATIVE BROWN said that he has heard that courts have determined the constitutionality of laws based on whether they are felonies or not, and that bothers him. With regard to Representative Phillip’s comment, there are always three different versions of the constitution, and the three branches of government have an obligation to reach their own judgment. He said he is reluctant to make this felonious activity for the first offense. He asked if the second offense can be made a class C felony.

MR. STERN said yes. 

REPRESENTATIVE BROWN said he will not vote for the amendment; he would like one to make a second offense a felony, especial if each transaction is a separate offense.

(1:11:25:0)

REPRESENTATIVE RUDD asked what level of felony goes with the production of [child pornography].

MR. STERN said it is a class B felony, and it is higher than the Subcommission suggested.

CHAIR GARDINER said the amendment to the amendment is to change the charge to a class C felony. He took a roll call vote and the motion failed 4 to 3. The committee is now back on the main amendment, he said.

REPRESENTATIVE BROWN moved to add subsection (c) to say that the sale of each item [of child pornography] constitutes a separate offense and to add subsection (d) to provide for a class C felony for a second or subsequent offense.

MR. STERN said existing law states that each day during which the violation continues is a separate offense. He asked about each sale and [inaudible].

REPRESENTATIVE BROWN said he sees the problems with regard to transactions that are not sales. He said that [the first part of his amendment] would not apply in those cases. 

MR. HICKEY said the amendment needs to deal with the question of two simultaneous sales giving rise to the felony offense.

REPRESENTATIVE BROWN said that would count.

MR. HICKEY asked if one would be a misdemeanor and one would be a felony, assuming there were no prior offenses and both offenses occurred on the same day.  

MR. STERN said Mr. Hickey is pointing out the confusion that may occur with treating each separate sale as a different offense. “I would think that the court in interpreting any statute would determine the second violation ….”

MR. HICKEY said, even with that language ….

REPRESENTATIVE BROWN asked about the court interpretations of separate offenses without his [subsection (c)] provision. 

MR. HICKEY said, “In the same place it would be two counts.”

REPRESENTATIVE BROWN said if the chief prosecutor would interpret it that way, then maybe the intent of subsection (c) should just be in the commentary. He reduced his amendment to only provide that the second or subsequent offense [of selling child pornography] constitutes a class C felony. 

CHAIR GARDINER asked if he is referring to the second conviction.

REPRESENTATIVE BROWN said, “Second offense because offense means … if there’s no conviction there is no offense.”

MR. HICKEY suggested deciding if the second offense “is x-sold, having been previously convicted of the offense of sale; in other words, whether you make the prior conviction an element of the second offense.”

REPRESENTATIVE BROWN said, “I’m talking about conviction.”

MR. HICKEY asked, “Do you want it to be as an element or as an [inaudible].”

MR. STERN said he wants it to be an element.

REPRESENTATIVE BROWN answered, “An element [inaudible] to a C felony.”

(1:16:30:0)

MR. HICKEY said it seems that there is no reason to restrict the offense to transportation; that is a difficult concept.

REPRESENTATIVE BROWN interjected to say that is not germane to his amendment.

CHAIR GARDINER asked, “Why are we doing this here when we don’t do it anywhere else.” A person gets a class C felony for a second conviction. “We have a hundred other class A misdemeanors, and we don’t do that for them; why the distinction here?”

REPRESENTATIVE BROWN answered that it addresses a rather broad range of conduct without dividing it into degrees. It would be silly to have first, second, and third degree transportation and distribution [crimes], he noted.

CHAIR GARDINER said the second conviction may be less serious than the first crime, and yet the class C felony comes with the second conviction. 

REPRESENTATIVE BROWN said, “We have divided a lot of different activity in varying degrees, and we could either do as I am indicating or have first, second, third and fourth degree transportation and distribution [inaudible] seems a little silly.”

REPRESENTATIVE RUDD said the reason she would vote for this amendment is because she voted to make the crime a class C felony and it should be. If it can only be coupled with a second conviction that is [inaudible].

MR. STERN said the language would be: transportation or distribution of pictures of minors engaged in sexual acts is a class A misdemeanor, and it is a class C felony for the second and each subsequent offense. He added that the language is used elsewhere in the code.

[Inaudible discussion]

(1:19:45:0)

MR. STERN suggested that this would go in miscellaneous offenses in between tobacco and ….

CHAIR GARDINER suggested a straw vote (to see if they need Representative Miles). He then called for a vote and the motion carried 4 to 2.

(1:20:24:0)

CHAIR GARDINER said that brings the main amendment before the committee. 

[Inaudible discussion]

MR. HICKEY said something about transportation for the purpose of sale provision. It seems to him that it should read “possession” for the purpose of sale.

MR. STERN said that Representative Phillips’ proposed legislation uses the phrase.

MR. HICKEY noted that as a prosecution it is extremely restricted, and it is not used anywhere else in any law that he is aware of. He suggested, “Possession for purposes of distribution.” Additionally, as he reads the language in subsection (a), the seller would have to be reckless, but you would still have to prove that the child was under the age of 16. He suggested using the phrase: depicts a child who appears to be under the age of 16. As long as the prosecution is required to prove that the child is under 16, there will be no cases prosecuted.

MR. STERN said the purpose of this amendment is to protect children under the age of 16, so “we’ve made a determination that we’re not particularly concerned about protecting children over 17 or 18. I don’t believe [inaudible] change the wording in your bill.” By specifying that the person only reasonably appears to be over 16 leaves the door open to abuse of this statute by law enforcement. Anyone could say the person does reasonably appear to be under the age of 16. One of the selling points of “girlie magazines” is to use people who look young, “and I think that by not requiring actual proof of the age, I think you’re leaving the door open to [inaudible]."

(1:23:33:0)

MR. HICKEY spoke about the jury needing reasonable proof that “that child in that book is under the age of 16.”

MR. STERN said the important point is that the purpose of this is to protect children under 16—not to protect children who may look younger or to prosecute a book seller who sells a book that does not contain a child under 16, but who looks under 16. 

REPRESENTATIVE DANKWORTH said no one will be able to find out who the girl was from the picture.

MR. STERN said he disagrees. One of the purposes was to make it a crime to photograph that kind of conduct, so, if the code has a statute making such photography illegal, “then you get a tip and you know there’s this place where they’re doing photography; you get a search warrant; you make the arrest. In fact, you find people there under 16. You find out what magazines they were using; you find out what children they were using and what their ages were; you find out who, in Alaska, was selling it. Then you make a case.”

MR. STERN said if the committee wants to use the statute to go into book stores and see if someone is carrying “girlie magazines” would [inaudible]. In order to protect the children under 16, “I suggest you leave the statute as it is.”

REPRESENTATIVE DANKWORTH said, “You’ll never know who that kid is and it is obviously a nine-year-old child.” He said he has no objection to going into any bookstore that is selling pornography where nine or ten-year-old kids are masturbating or having intercourse. “I think that is what we are passing a law against.” He said there is a huge loophole [in the amendment]. A jury will be able to identify a nine-year-old, he added.

(1:25:57:0)

REPRESENTATIVE BROWN said any amendment that goes in the direction that Mr. Hickey spoke of could be on the verge of being unconstitutional. He suggested voting on the amendment without prejudice to coming up with an amendment to address Representative Dankworth’s argument. Doing mark-up at five in the afternoon [may not be a good idea].

REPRESENTATIVE DANKWORTH said he certainly wants the right to come back to work on some language.

REPRESENTATIVE BROWN suggested not voting for any amendment until its constitutionality is addressed.

CHAIR GARDINER took a roll call vote on the “main amendment.” The motion carried 6 to 1.

(1:27:17:0)

[Recess]

(1:28:15:0)

CHAIR GARDINER called the House Judiciary Committee meeting back to order and said the committee is through with all of the amendments to HB 661. He announced the topic of sentencing and that Mr. Rubinstein will be talking about sentencing guidelines.

MICHAEL RUBINSTEIN, Executive Director, Alaska Judicial Council, Anchorage AK, suggested that the legislature encourage the courts to establish sentencing guidelines to cover first offenders, one of the biggest areas where sentencing does not [inaudible]. He stated that more than half of people sentenced are first offenders, and yet there is no “cut-and-dry” rule that would apply fairly and logically. He suggested the courts get together to put together some rules, and a legislative resolution might encourage the courts to develop their own rules with reference to what the legislature has done with second or third offenders. Over time, there would be a scheme that would harmonize for all kinds of offenders, he added.

MR. RUBINSTEIN spoke against judges dealing with first offenders in a vastly different way than they are required to deal with subsequent offenders. It is good the legislature is not getting into the first offender area, “because it is difficult sitting around here in a committee room with limited time to come up with the kinds of rules that will work and be fair and rational for such a tremendous different number of offenses” that are committed by a variety of people. Some may be hardened criminals who never got caught; some may be people on their way to a lifetime of crime; and others may just be unlucky or immature people caught in bad circumstances, he stated.

MR. RUBINSTEIN said the legislature cannot come up with fair rules to cover such a variety of offenders. He told the committee to take “the kind of language that Mr. Pope has used” in his [sentencing] proposal and then put it in a legislative resolution. The courts could conceivably do the job on their own, but for a combination of reasons there has been a lack of an effort by judges to get together to talk about policy. 

(1:31:50:0)

REPRESENTATIVE RUDD said Mr. Rubenstein is correct; the legislature should ask the courts to make some kind of decision on first offenders, like writing sentencing guidelines. She agrees with having a resolution, and it should be a companion bill with the code.

REPRESENTATIVE BROWN submitted that if the legislature does not deal with first offenders, he would want something more than a resolution. “Do we have the power through the resolution or a statute to direct the judicial council?” He would like to mandate the council to suggest standards.

MR. RUBINSTEIN said the legislature has the power to direct the judicial council. The council can make suggestions but it will not have an effect on judges unless the judges are involved.

CHAIR GARDINER said if a group drew up sentencing guidelines and recommended them to the Alaska Supreme Court and then the Supreme Court did not do anything with the recommendations, the legislature “might just decide to do it for them.” 

MR. RUBINSTEIN said sentencing guidelines can be put together by the Superior Courts, simply because they want to do it. After that, it would be quite possible for the judicial council to review each and every sentence. The legislature could then look at the sentencing patterns before and after the guidelines were created and decide if something was accomplished, “and take it from there.” “It’s a mini-step process,” he added.

(1:35:49:0)

REPRESENTATIVE DANKWORTH asked why [this discussion is taking place] because the body has not decided to let the courts make the decision.

CHAIR GARDINER said it is his intention to listen to Mr. Rubenstein and then Mr. Hickey. The issue will not be solved right this minute.

REPRESENTATIVE DANKWORTH said he has not seen any indication from the courts to engage in the process. “Do they want to do this or are they opposed to it?” he asked.

MR. RUBINSTEIN said Chief Justice Boochever is in favor of it, as is Mr. Snowden. He said he went to a conference where the federal government was trying to get states to adopt guidelines voluntarily without legislation. He said there is reason to believe that the idea will not be met with hostility. “I think people would give it a good shot, especially with encouragement from the legislative branch.”

REPRESENTATIVE MILES asked if it is imperative that the judges do this alone. The criminal code has been put together by laypeople, lawyers, and judges. He also asked what would happen if any judge did not like the guidelines.

MR. RUBINSTEIN said there is a federal bill in the U.S. Senate calling for a special commission for [sentencing] guidelines. A commission made up of judges is working on guidelines for California, he noted. The [commission] does not have to be judges. The advantage of judges they will be more responsive and it will avoid creating a separate administrative agency. Judges have actual cases and they agonize over them, he stated. They realize their inadequacies and that the judge down the hall just did something dramatically different and the judge will wonder who is right.

REPRESENTATIVE MILES said he hears what he is saying, but is it reasonable that the judicial system would go along with something other than what the judges put together without the law mandating it?

MR. RUBINSTEIN said he is suggesting “that you encourage it by resolution, not mandate it by law.”

REPRESENTATIVE MILES asked about using a more diverse group.

(1:40:42:0)

MR. RUBINSTEIN said that would be a new group. That is not unreasonable, but more complex and expensive.

REPRESENTATIVE BROWN said, given that the legislature will not go with presumptive sentencing for first felons, the process should be mandatory. “In order to avoid bureaucracy and the creation of a new commission … we direct the legislative council to do it with a resolution with a preparatory clause urging the cooperation and direct participation by the judiciary.”

REPRESENTATIVE DANKWORTH asked why the judges do not just do it.

MR. RUBINSTEIN said he does not know why, but it is not customary or normal as judges tend to be very independent and “they just haven’t thought along these lines,” he stated. “I’m suggesting you might encourage them.” They might do it on their own, he added.

REPRESENTATIVE DANKWORTH asked about the judicial council.

MR. RUBINSTEIN said he would be delighted. He has discussed “this proposal” with council members and probably the majority of them would go along with it. “I think it’s great, but I’m suggesting that it could be done that way too. I would have no objection to that.”

REPRESENTATIVE BROWN expressed his opinion that [the judges will not go forward]. The legislature [should] put it in a resolution whereby “there’s money attached and it’s mandatory.” It will look more serious, he said. The judges will have to cooperate and they are going to have to realize that the other branch of government is “really concerned about this.”

(1:43:57:0)

[Inaudible discussion]

(1:44:50:0)

MR. HICKEY handed the committee an amendment containing a series of proposed changes to HR 661 dealing with the classification of offenses and basic sentencing issues. It does not include the subjects of probation or parole, he explained 

CHAIR GARDINER asked if he will be presenting probation and parole issues later.

MR. HICKEY said yes, in a couple of days. The committee does need to make the decision of including parole in the overall scheme of sentencing. “If you are going to give any meaning to the concept of presumptive sentencing or sentencing reform … you’ve got to address the subject of parole.” If the legislature is aiming for uniformity and the elimination of disparity, parole must be dealt with. 

MR. HICKEY said he testified here some weeks ago on the topic of first offenders, and he thinks there are three basic questions. 1)Is it rational to exclude first offenders from a comprehensive sentencing scheme? 2) What is the effect of doing so? 3) Who is responsible for determining an appropriate sentence for a particular offense?

MR. HICKEY said he believes that a conclusion has been made “by everyone concerned” that the legislature needs to take a much more active role in assuming the responsibility for fixing the sentences. By excluding first offenders, depending how a prior conviction is defined, it excludes 80 percent of all offenders. It seems, he said, that the committee’s basic argument is that narrowing the range of [judicial] discretion is the responsibility of the legislature, “and if you defer that to a court, by way of a resolution … or recommendation to revise guidelines at some point in the future, you’re basically ignoring that responsibility and deferring to the courts.”

(1:48:05:0)

MR. HICKEY said the reason the issue is before the legislature is that the courts have not done an effective job at narrowing discretion. “If you don’t do it, the courts [will], whether it is through the vehicle of the Supreme Court with some kind of a rule apparatus or through the Judicial Council or through some separate commission of judges,” he stated. He added that he believes that individual judges will end up doing it, and the effect of having presumptive sentences for second offenders, by implication, will be devising a system of presumptive sentencing for first offenders. “Everyone will be trying to figure out what the hell it is and what the legislature meant.”

MR. HICKEY told the committee that the number of superior court judges will determine the number of first offender presumptive sentencing systems. The number of definitions of a prior conviction will be determined by the number of people that the definition will apply to—probably 80 percent of all felons. It is his opinion that each judge will attempt to devise a system of sentencing for first offenders that reflects what the legislature did for other offenders.

REPRESENTATIVE BROWN said that would be a good idea, as opposed to unlimited discretion.

MR. HICKEY said that may be the effect, but the purpose of revising the sentencing scheme is to bring uniformity and certainty to sentencing, and “you’re not going to achieve that.”

(1:49:57:0)

MR. HICKEY said he knows a judge in Fairbanks who “when he tries to deduce what the first offender presumptive sentencing scheme is, it’s going to be pretty severe.” A judge in Juneau will make it much less severe. Ultimately, the legislature has to resolve the issue. Who is responsible for establishing an overall, single comprehensive sentencing scheme that applies to everyone? Mr. Hickey believes it is the legislature. “It is fundamentally irrational to not include first offenders in your scheme,” he opined.

CHAIR GARDINER noted that there have been several bills in the last few years submitted by the Governor. Is it his official position to have first felony offenders put in a presumptive sentencing scheme for mandatory sentences?

MR. HICKEY said he is not in a position to answer that. “I believe that will be his position soon,” he added, and [inaudible].

REPRESENTATIVE BROWN asked how many jurisdictions have a presumptive sentencing scheme.

MR. HICKEY said, “I think probably under five.”

REPRESENTATIVE BROWN asked how new the provisions are.

MR. HICKEY said they [have been adopted] within the last few years.

CHAIR GARDINER said he thinks there are three states….

REPRESENTATIVE BROWN said [the fact that there are few states with presumptive sentencing and that the schemes are new] addresses the “irrationality” that Mr. Hickey raised. “We’re doing something that is brand new, and we’re doing it rather comprehensively. I am definitely serious about the suggestion that we mandate the judicial council to come up with a system that would be persuasive or binding with the judiciary.” He said he has been in favor of presumptive sentencing for repeat felons for three years, but he is not willing to take the final step [of presumptive sentencing for first-time offenders]. This committee has been addressing [the criminal code] for every committee hearing except for one or two. “It’s a little too late,” he said, and as a matter of policy, presumptive sentencing for first offenders might be a good idea to consider with a separate bill after about two years of assessing the efficacy of presumptive sentencing for repeat felons. 

(1:53:17:0)

MR. STERN said Mr. Hickey’s proposal is to apply some of the presumptive sentencing to first offenders. But, on page 7 of [the proposal], there is a very wide escape clause, which is good, and it states that a person who has not been convicted of a previous felony and the crime was not violent, the entire sentence may be suspended. “So that’s a rather large category when you consider how many offenses we have in the code and how many are from our [inaudible] crimes.” In terms of factors of aggravation and mitigation (which are “somewhat” changed), a person who is subject to a presumptive sentence of three years (now class C or class B felonies) may get an increase in the sentence by not more than the amount equal to the presumptive sentence. “Mr. Hickey’s proposal does not say all first-offenders shall be subject to presumptive sentencing; when considering the amount of people falling into one of the exclusions, we’ll probably get pretty close to our 70 percent figure we’ve been….”

MR. HICKEY interjected and said, as a matter of policy, it is an appropriate scheme for first offenders. “What it does, first of all, it adds an additional classification to the offenses; it adds what you’ve been talking about Super A.” In that category, he proposed including first degree kidnapping, attempted first degree murder, second degree murder, and aggravated forcible rape. “Class B [felonies] would include the remainder of the present class A [felonies]. Class C [felonies] would include the presently-classified class B [felonies], and class D [felonies] would include most of the present class C felonies.

(1:55:57:0)

MR. HICKEY said the bill sets presumptive terms for first, second, third, and subsequent offenders, but when a presumptive term has been fixed by the legislature to three years or less, and the offense has a mitigating factor, a sentencing judge may mitigate by an amount equal to the presumptive term (which would be a suspended sentence). When there is no prior felony, no physical injury, no deadly weapons used, and no factors of aggravation, the sentence can be mitigated to zero, with respect to all categories. Even a class A felony could be mitigated to zero under the discretion of the sentencing court, he explained. Additionally, a first offense class C felony (presently classified as a class B felony) and a first, second and third offense class D felony could be mitigated to zero upon the establishment of a factor of mitigation. “That’s basically the scheme as applied to first offenders,” he concluded.

(1:57:40:0)

REPRESENTATIVE CARPENTER said he was going to argue in support of Mr. Hickey. He said something about Representative Brown’s proposal, and then, “why not go presumptive on first offenders and a couple of years down the road, we could change that?” That is just as logical as not doing it then coming back to assess the situation, he opined. As to what Mr. Stern said, there are holes in this amendment “as big as the morning glory,” and that fortifies his desire to use presumptive sentencing for first offenders. He agrees with Mr. Hickey that it would be irrational to have presumptive sentencing for “a couple of categories and not for the other.” Leaving it up to the judicial council [is wrong]. “It’s our job,” he said.

MR. STERN clarified his earlier statement. “I don’t know which way it cuts; I was just trying to stress that if you are [inaudible] presumptives for all persons” he noted.

MR. HICKEY said he was not sure what Mr. Stern meant. “If I understand … you’re using presumptive [inaudible], and that is inappropriate because that is not what presumptive sentencing has ever been.” He asked the committee what they thought would happen to first offenders. “What kind of sentence are they going to get” and will there be an effect from giving presumptive sentences to all other offenders? “Do you want to have any input on how they are going to be affected?” 

REPRESENTATIVE CARPENTER put forth that the greatest [sentencing] abuses occur with first offenders; I would rather have presumptive sentences for first offenders over the second and third offenders. [Inaudible]

(2:00:17:0)

REPRESENTATIVE BROWN said the committee has discussed various things with regard to first offenders. “It is my view that the maximum sentence for a first offense can go above the presumptive sentence for the second offense when there is a certain extra showing made.” He suggested working toward a bill.

MR. HICKEY asked if Representative Brown thinks an aggravated first offense ought to be higher than ….

REPRESENTATIVE BROWN interjected to say that the judge should have the discretion in extreme cases of aggravation. He does not know if everyone would agree with him, but he stressed that the committee has addressed this issue extensively.

MR. HICKEY suggested touching on certain sections of “this bill” [amendment to HB 661 on sentencing]. He was asked how long this would take him.

REPRESENTATIVE MILES said he resents [having to listen to] a 20-page amendment that the governor has not signed off on.

MR. HICKEY apologized, and he said that the proposed amendment recommends two changes to HB 661. One is a new article to Title 11, entitled “Classification of Offenses.” It attempts to define the different classes of felonies [and misdemeanors] and give some rationale in distinguishing between crimes, he noted. The language is largely self-explanatory. He told the committee that the next amending language adds a new Section 25 to the bill, amending existing AS 12.55, which deals with sentencing and probation. Section 5 is the “Declaration of Purpose,” and it is similar to the committee’s version but reorders the first two sentences and changes the second sentence. He explained that there was some inconsistency regarding “the way seriousness of the offense was used in the proposal that you previously had,” and that is that the purpose of presumptive sentencing and the purpose of the criminal code in structuring degrees is already stated. It is to “distinguish between offenses according to the seriousness [of the crime].”

MR. HICKEY said the amendment also uses slightly different language with respect to rehabilitation and reformation. The committee speaks of “the likely effect of sentencing on reformation.” He sees that as a problem because of the expectation that a person will receive rehabilitation while incarcerated. “I think everyone in the business agrees that that doesn’t happen. People ought not to be put in jail to be rehabilitated.” It is a punishment, but every effort should be made to rehabilitate those in jail, he added.

(2:04:43:0)

CHAIR GARDINER told Mr. Hickey that the committee used the Governor’s bill [HB 297 introduced by Governor Hammond the previous year] for the sentencing provisions in HB 661. He noted that nothing was deleted, but language was cleaned-up a bit based on suggestions from legislative staff and Department of Law staff. He asked Mr. Hickey to discuss issues that are “a little more fundamental” than “you reworking the governor’s bill from last year.”

MR. HICKEY acquiesced and said Section 011(a) is identical to what the committee has under consideration.

REPRESENTATIVE RUDD asked what “011” is referring to. She was told [inaudible].

MR. HICKEY moved to subsection (b), which was in the governor’s bill but was removed [by the committee]. Mr. Hickey reinserted it because there will still be offenses where imprisonment is not provided for. “It’s in here for misdemeanors and it’s in here as a basic statement of legislative policy as to when imprisonment should be imposed within the context of the presumptive sentencing provisions and guidelines that were set forth in the bill.”

(2:06:57:0)

MR. STERN said he never realized the purpose of that section, “but that’s in addition to times when you have to give a sentence of prison [inaudible].

MR. HICKEY said yes, it applies to those circumstances where judicial discretion is retained. Every bill before the committee retains a considerable amount of judicial discretion, and certain statements of legislative policy have to be devised … that apply to that discretion, he opined. He turned to Section 16, Sentencing Provisions, which is identical to “what you’ve been doing.” The heart of the presumptive sentencing provisions is in Sections 26, 31, and 36 of the [sentencing] bill. It recommends that presumptive sentences be set for murder, but only for first and second degree murder. “On a first murder it would be 30 years; on a second or subsequent murder, it would be 99 years.” The definition of prior conviction for murder would include a prior class A felony. 

REPRESENTATIVE BROWN asked Mr. Hickey if he thinks the mandatory minimum for the most serious “murder one” should be 30. “I was suggesting 20,” he stated.

MR. HICKEY said this [sentencing] bill would make it [inaudible], which is presently the sentence for murder in the second degree. 

REPRESENTATIVE BROWN pointed out that it is not a minimum in present law; minimums make no sense under current law as judges always have the power to suspend or make an SIS [suspended imposition of sentence].

(2:09:21:0)

MR. HICKEY said he knows of no sentence for murder that has gone below 15 or [inaudible].

REPRESENTATIVE BROWN said that is because “we don’t have totally erratic judges.”

MR. HICKEY surmised that the amendment Representative Brown offered this afternoon can easily fit into this scheme.

REPRESENTATIVE MILES said that at first blush there seems to be some substantial differences in the felony sentencing provisions of HB 297 and what Mr. Hickey is proposing. He asked why.

MR. HICKEY said there is a real change in the offenses that are dealt with in terms of how they are defined in the code. 

REPRESENTATIVE BROWN said, “You think our markup has so substantially changed the definition of the offenses; does that justify some of the massive changes in sentencing?”

CHAIR GARDINER said HB 297 was worked from existing law.

REPRESENTATIVE MILES gave the example of a 12-year sentence for a first class A felony conviction in the current sentencing proposal. In HB 297, it is from 2 to 25 years.

MR. HICKEY said HB 297 had a separate presumptive sentence for each offense listed.

REPRESENTATIVE MILES said the difference between 2 to 25 years and 12 years, philosophically, is very huge. “That’s not because the definition of the offense has changed.”

[Inaudible discussion]

(2:11:50:0)

MR. HICKEY said the change in manslaughter reflects an adjustment in thinking based on studies by the judicial council and by taking a harder look at the crime.

REPRESENTATIVE BROWN said if the committee adopts the sentencing amendment, he will want to discuss some of it in detail.

MR. HICKEY explained that in addition to the terms being set out in his amendment, there is the “escape clause” and the effects of mitigation and aggravation on sentence terms of three years or less for first class felony convictions and all levels of class B felony convictions. For a first offense, the sentence can be suspended if there was no violence, deadly weapons or aggravating factors. There is also a mathematical acceleration factor in the sentencing between the levels of offenses, he explained. There is a controversial provision in Section 36 that establishes presumptive sentencing for certain class A misdemeanors, and they include attempted class B felonies and misdemeanor assault and sexual assault. He said the sentences are subject to adjustment. 

CHAIR GARDINER said, “Fifty [percent] below the sentence or 100 percent above.”

MR. HICKEY said, yes, as long as the sentence is three years or less. For the more serious offenses, aggravation can add an amount equal to the presumptive terms, and mitigation can take sentences down to 50 percent of the presumptive terms.

MR. STERN surmised that a second class B felony, for example, is 10 years, which means the sentence is effectively 5 to 20 years. In [HB 661] the sentence is 7 to 11, so the amendment multiplies the variation of the sentence by two. “You doubled the maximum sentence, he added.

CHAIR GARDINER noted that the 7 to 11 [years] does not take aggravation and mitigation into account.

MR. HICKEY said he was of the understanding that the committee had decided to define a second-offender as anyone who has been convicted of a felony. He said his bill does not do that. There are dangers in doing it. He understands that the committee sees it as a compromise between not including first offenders, “because you could pull in, arguably, a higher percent of all felony offenders by doing so.” There are basic problems of fairness of treating someone as a second offender ….

CHAIR GARDINER interjected … we could allow it as mitigation. Having committed a class A felony instead of a class C felony would be mitigating circumstance, he said.

MR. HICKEY said he did not think of having been convicted of a prior felony as being a [inaudible].

CHAIR GARDINER said it depends on how serious the offense was. “We allow the fact that your previous offense was a very serious offense to be aggregated,” he explained.

(2:17:40:0)

MR. HICKEY said that is the type of thing that sounds OK, but you would want to sit down and calculate what it really meant. He went on to say that misdemeanors have the same escape hatch as felonies.

MR. STERN asked if [other states] apply presumptive sentencing for misdemeanors.

MR. HICKEY said, “I wrote what I think is a good bill that makes sense in Alaska. I don’t know what they do in Maine or California.” 

MR. HICKEY noted that Section 43(a) of his proposed bill reinserts language that was in HB 297 and he believes was deleted in [inaudible], he said. It makes it clear that presumptive sentences imposed under this chapter are mandatory sentences, after considering mitigation and aggregation and after taking into consideration what a judge is allowed to do under the escape clauses. Once the offense is mitigated down, “and you’re left with something more than zero, then I think you need this language, which says that you can’t suspend it; you can’t SIS; you can’t get it otherwise reduced.”

REPRESENTATIVE BROWN asked if the language was also in [HB 661].

MR. HICKEY said he did not see it in there.

MR. POPE recalled the language: shall be sentenced subject to adjustments [inaudible].

(2:19:40:0)

MR. HICKEY said, “When you want to make sure that after you calculate all these considerations, that if you are left with a year, you need to have this language.”

REPRESENTATIVE BROWN spoke of the topic of repeat felons and presumptive sentences, and said he always assumed that was where a judge would not have the discretion to suspend. It ought to be that way, he opined. Presumptive sentences really should be presumptive sentences. If there is still the power to suspend [a sentence] ….

MR. HICKEY said he made some technical changes with the provision dealing with prior convictions. He noted that HB 661 was taking each offense [and defining a prior conviction for that offense]. He tried to create a general definition of what a prior conviction is: 

a defendant shall be considered to be a second, third, or subsequent offender if previously convicted of the necessary number of offenses of the same, or more serious, class of offense, except for the offense of murder, in which case the defendant was previously convicted of murder or a class A felony shall be sentenced as a second offender.


MR. HICKEY stated that subsection (2) is the statute of limitations, and he has made the language clearer in response to testimony by the Chiefs of Police Association. It had been confusing and it did not “cut off enough time,” he explained. The new language preserves the seven-year period but the period would run from the date when any disability has ceased to attach to the offense, which would include probation and parole. 

(2:22:40:0)

MR. HICKEY turned to subsection (3), which does the same thing, he stated. Prior drafts always had a section to make it clear that if there are two or more convictions arriving out of a single course of criminal conduct…. [Inaudible discussion] It attempts to deal with the topic in Representative Brown’s amendment to the [child] pornography [law] and what is meant by “prior conviction.” He explained that prior bill drafts have always said that two or more convictions arising out of a single substantially contemporaneous course of criminal conduct are to be considered a single conviction. His new language clarifies that if the two crimes were different classes, the conviction would be on the more serious crime. He said he does not really know the definition of a “substantially contemporaneous course of criminal conduct,” and ….

(2:24:19:0)

THE RECORDING CUT OUT

(2:25:16:0)

REPRESENTATIVE BROWN moved to make first degree murder “20 to life.” He asked if he should say 99 [years instead of life].

CHAIR GARDINER said yes, [use “99 years”].

REPRESENTATIVE CARPENTER said that with [mitigation, the minimum sentence could actually be] 10 years.

REPRESENTATIVE BROWN said no, because murder is a special crime without presumptive sentencing—“we’re dictating what it is.”

[Inaudible discussion]

REPRESENTATIVE BROWN said he supposes it is a separate policy decision whether a first offense can be suspended.

MR. POPE said a later section ….

REPRESENTATIVE BROWN said his current prejudice is to not give judges the power to suspend a first degree murder first offense. That will need to be a different motion, he surmised.

(2:25:16:0)

REPRESENTATIVE CARPENTER asked if this [motion] means that a first offender gets at least 20 years [in prison] in spite of “any loopholes or anything else.” Will a person be eligible for parole?

MR. POPE said that is another policy.

CHAIR GARDINER noted that the parole issues [have not been discussed].

REPRESENTATIVE CARPENTER said, “If we’re going to build in a half dozen or a dozen ways that it’s not going to be 20 years minimum….”

An unidentified speaker said there are no escape clauses built in. The only escape clause is a three-judge panel.

MR. POPE clarified that the judge would not be able to limit [the sentence].

REPRESENTATIVE BROWN said if his amendment passes, he will also add an amendment to prevent the parole board from [shortening the sentence]. “Otherwise, I might as well go back to the [inaudible] that somebody else wanted and we’ll just have one degree of murder.” Representative Brown added, “You’ve got my vote to plug any loopholes that you find for less than 20 years for first offense, first degree murder.”

MR. POPE said there are no loopholes.

CHAIR GARDINER asked if the language does not allow the ability to suspend or use a suspended imposition of sentence (SIS).

MR. POPE said that Section 22 is part of current law, and it says “you cannot suspend a case of murder.” However, after that was passed, the legislature then passed the SIS and probation [laws], which implicitly repealed [the law]. The courts have held that implicit repeal. He suggested the commentary provide the information that, by reenacting the law, the legislature is saying “there are no loopholes.”

CHAIR GARDINER asked if it would be wise to specifically place the language in the statute.

MR. POPE asked, “Life without parole?”

CHAIR GARDINER said, no; no other provision of law applies….

(2:29:11:0)

MR. STERN said if it is included here, it will have to be part of other crimes.

REPRESENTATIVE RUDD asked about “(b)” and if it applied to second degree murder.

CHAIR GARDINER said, “We are just dealing with subsection (a) [20 years to 99 years for first degree murder, first offense],” and he took a roll call vote and it carried. 

REPRESENTATIVE BROWN moved to fix a typo [in subsection (b)] and also [to make second degree murder punishable by zero to 99 years imprisonment], which is what the Subcommission suggested.

REPRESENTATIVE CARPENTER proposed five to 99 [years].

MR. STERN said existing law is “15 to life,” but since the entire sentence could be suspended, it is “zero to life.”

REPRESENTATIVE BROWN explained that second degree murder contains a very wide range of activity, including reckless conduct. It also includes felony murder, he stated. If there were four degrees of murder he may agree to a five-year minimum.

REPRESENTATIVE CARPENTER noted that he cannot conceive of [less than five years for] murdering somebody, whether under a felony statute or not.

CHAIR GARDINER offered an example. There was a woman who killed her child and a judge suspended her sentence, but her brother got life for killing two people [in a separate incident]. Their father was an alcoholic who beat them up as children. They would run away from home whenever he was drinking. The woman then had her own child while still living at home. At some point her brother killed two tourists at a beach, and at some point the woman left her child outside and the baby died of exposure. It turns out that the child was a product of incest from her being raped by her father.

(2:33:28:0)

MR. STERN said the reckless standard expands the definition of murder.

REPRESENTATIVE CARPENTER said, “Then we can create a third degree for women who have babies by their fathers.” Murder has always been the most heinous of crimes. “We fool around with all these other things and take copious words and many pages to try to make some piddling thing that’s in a picture or on a piece of paper some kind of felony; we talk about taking someone’s life, child or not, and one of the options is zero. That’s wrong.”

REPRESENTATIVE MILES asked if the three-judge panel could reduce the sentence to zero.

MR. POPE said no. The panel only works on presumptive sentences. “You could apply it, but you would have to specifically lock in the three-judge panel to this.” Presently, it does not apply, he added, but it could by adding a single sentence.

REPRESENTATIVE MILES asked if it would change the presumptive sentencing philosophy.

CHAIR GARDINER wondered if the three-judge panel would mitigate the minimum but not aggravate the maximum.

REPRESENTATIVE MILES said he is inclined to vote with Representative Carpenter. In the murder case just described by Chair Gardiner, “maybe there was a reason for going to jail.”

REPRESENTATIVE BROWN said another alternative would be to give the judges the power to suspend except for “murder one.”

CHAIR GARDINER spoke of the case and said that by giving the woman five or ten years—“I don’t know what lesson that would teach her. Would that teach her not have a father who beats her and rapes her; not to have a brother who blows people away with a shotgun? I don’t know what it would teach her and I don’t know what you want to teach her by putting her in jail for five years, but I am convinced that there are cases where you wouldn’t want to put them in jail.”

(2:36:41:0)

MR. POPE said there could “conceivably” be a suspended imposition of sentence for murder. 

REPRESENTATIVE BROWN said not under your amendment.

REPRESENTATIVE CARPENTER said if the scope of manslaughter was broadened, that might be one thing. But under the first and second degree amendment, which the committee adopted, it includes someone who recklessly causes the death of another person under circumstances manifesting an extreme indifference to the value of human life. “That shouldn’t be zero,” he opined.

CHAIR GARDINER said he did not say it should be, but there are some cases where it will not do any good to put the defendant in jail.

REPRESENTATIVE CARPENTER said a judge should not be able to throw out [a case] because of what the judge thinks is morally right or wrong.

MR. STERN asked about deleting it from second degree and put it in manslaughter.

REPRESENTATIVE CARPENTER said, “I’m not sure it’s not manslaughter anyway.”

MR. STERN said that is up to the jury. The jury could be willing to find that it was circumstances.

REPRESENTATIVE CARPENTER replied, “So that’s a way to opt out. So we shouldn’t be making our law for that kind of extraordinary [inaudible].”

(2:38:41:0)

REPRESENTATIVE CARPENTER moved an amendment to the amendment, changing [the minimum sentence from] zero to five [years].

REPRESENTATIVE ELIASON said he would like to explore the possibility of using the three judges for that type of mitigation.

CHAIR GARDINER said it is a drafting problem but it can be done.

REPRESENTATIVE ELIASON expressed that it would take care of special circumstances that might come up. The panel can really look into it.

REPRESENTATIVE CARPENTER stated that three judges are three times as bad as one. “We got ourselves in a box” by giving judges the ability to judge. 

MR. STERN said when he heard the story [of the woman with a rapist father] he thought it would be a good case to go to a three-judge panel. He said he would prefer three people deciding on such an extraordinary case.

REPRESENTATIVE CARPENTER said he has sat through hundreds and hundreds of trials and parole hearings and he has never met a defendant yet who was not really remorseful nor sorrowful.

CHAIR GARDINER asked for a vote on the motion to give a five-year minimum sentence [for second degree murder], and the motion carried 4 to 3. That brings the committee back to the main motion, “five to 99,” he told the committee. He then took a roll call vote, and the motion carried 6 to 1.

(2:41:02:0)

MR. POPE spoke of a two-page amendment on Section 13 that was before the committee.

CHAIR GARDINER said the amendment considers a person who commits a class C felony as a second-offender when the person next commits a class A felony. 

REPRESENTATIVE BROWN said it is unnecessarily complex.

CHAIR GARDINER said it is quite simple.

MR. POPE told the committee to look at the bill, and he read: a person convicted of a class A felony may be sentenced to imprisonment for a maximum of “blank” years and shall be sentenced to the following presumptive term of imprisonment subject to adjustment.” He said that language has not changed, but [paragraph](1), which reads: for a second class A felony conviction, “blank” years. A second class A felony is defined as a defendant previously convicted of a class A felony. There is no way in this bill to provide for the situation where a class A felony [would be considered a second class A felony with only] a prior class C or class B felony, he stated, without making an absurd definition as follows: a second class A felony conviction means any prior felony conviction.

REPRESENTATIVE MILES asked why that is absurd.

MR. POPE said it is absurd because it is easier to….

REPRESENTATIVE BROWN interjected and said, this is the “a-felony-is-a-felony-is-a-felony” amendment.

MR. POPE agreed. He suggested changing other parts of the bill if the committee goes ahead with the amendment. One is to make a prior felony conviction of a higher class an aggravated circumstance, and the other is to make a prior felony conviction of a lower class a mitigating circumstance. 

CHAIR GARDINER reminded the committee of the problem of a person who commits a class A felony twice, and another person who commits a class C felony and then a class A felony. He noted that there may be constitutional problems. He gave another example of a person who commits three class A felonies, while another commits two class C felonies and then a class A felony, but they both get the same [sentence]. Mr. Pope’s amendment would say “the fact that he had two [class C felonies] instead of two [class A felonies] could be a mitigating circumstance, so he’s going to get the presumptive term, but he could get some mitigation or, vice versa, he could get some aggravation. So, in other words, you get around this problem of the fact that the guy had some lesser offense he doesn’t get any consideration. He’s going to get a presumptive term, but he’s going to get some consideration for the fact that his [prior conviction] wasn’t as serious as the others, because under our proposal we only go plus or minus 50 percent, no matter what. But you’ve already moved him in.”

(2:45:58:0)

MR. POPE said he could not figure out any other way to do it.

REPRESENTATIVE RUDD asked what the constitutional problem is with giving the two people the same sentence.

MR. STERN said, “Equal protection.” The circumstances are not similar.

REPRESENTATIVE CARPENTER asked if there are court decisions to substantiate that.

MR. POPE said there is a substantial body of law.

CHAIR GARDINER countered that presumptive sentencing was too recent to have many cases.

REPRESENTATIVE CARPENTER said, “It’s what you commit.” This question shows the illogic of [getting a lesser sentence]. “I don’t buy the argument that the crime rating of a “double C, A” has to be mitigated compared to a crime rating of a “triple A.”

REPRESENTATIVE BROWN said it does not have to be.

MR. STERN asked if Representative Carpenter saw the difference between an offender who has had two convictions for joy riding and one for rape, and an offender who had convictions for kidnapping, rape, and another rape.

REPRESENTATIVE CARPENTER said no, he does not.

REPRESENTATIVE BROWN said there is another side of the coin, which allows aggravation in the event that the prior offense is of a higher class. 

(2:48:17:0)

MR. STERN said, as originally drafted, the bill covered 30 percent of offenders. It is hard to know, but he guessed it would increase the range by about 20 percent.

MR. POPE said, “It’s a law and order amendment.”

REPRESENTATIVE DANKWORTH said that is a difficult argument for the defense [inaudible].

REPRESENTATIVE CARPENTER said he is not arguing well because he is tired, but “we talking about three felons, and because we opted to place A, B, and C on them, we’re saying that ….

CHAIR GARDINER interjected and asked what the magic was in calling certain acts felonies. It is an arbitrary line drawn, and “we’re leaving out the fact that you were a misdemeanant.” The distinction between a misdemeanor and a felony is arbitrary, he noted. “You steal 10 pieces of bubble gum; why don’t we say that that makes you a third felon?”

REPRESENTATIVE CARPENTER responded that the classes of A, B, and C are arbitrary, as well. For the purpose of sentencing, just say “felony,” he suggested.

MR. STERN said the legislature cannot make all felonies punishable by a maximum term of 30 years and think that the judges would give, for example, 30 years for the first time joy riding. In order to limit judicial discretion, there must be narrow ranges, and this is heading that way, he stated.

REPRESENTATIVE RUDD said she was going to move the amendment if it had not been moved.

MR. POPE clarified that the amendment is the “a-felony-is-a-felony-is-a-felony” law, and there is aggravation and mitigation for …. He explained that the amendment will consider all second offenders, regardless of what their first offense was, the same, “and now all you are looking at is what their present offense is. That’s what you’re really looking at,” he stressed. “You’re not concerned about whether it was a prior [class] A or B or C [felony]. As soon as he commits his second felony offense, he’s plugged into presumptive sentencing.” Then the committee must decide the presumptive term for a second offense, class A felony, he stated.

(2:50:57:0)

REPRESENTATIVE RUDD said that is not what the committee is discussing.

MR. HICKEY said that is the next step. He said he just suggested adding in an aggravating circumstance when the previous conviction is of a higher class—but maybe it should be the same or higher. “I don’t know.”

REPRESENTATIVE BROWN asked why he is “amending something from lesser to higher.”

MR. POPE said, “This is out of HB 297; under the present bill, because you have to do the shuffling in the definitions ….”

REPRESENTATIVE BROWN interjected and said he understood.

CHAIR GARDINER said the motion before the committee is “this two-page amendment—without the numbers.” 

MR. POPE said the amendment sweeps in some people who were not going to be covered before.

(2:52:27:0)

CHAIR GARDINER took a roll call vote and the motion carried.

[Inaudible discussion]

MR. POPE explained that what Mr. Hickey’s [language] does is simple. “This excludes periods of incarceration. Mr. Hickey would exclude periods of probation.”

REPRESENTATIVE BROWN said there is good rationale.

CHAIR GARDINER said, “I think there is one issue we could get by here, and that’s the numbers [prison term lengths].” He said he took the sentencing ranges from HB 661 (as proposed by the Subcommission), like four to six years, and then he use the average number of years within each range. “Nobody likes the range, so I just took the middle [figure].” He found that those figures were “basically the same” as Mr. Hickey’s figures, although Mr. Hickey provided wider discretion.

MR. POPE said he will have to rewrite the amendment. “You can’t just plug the numbers into the amendment.”

CHAIR GARDINER agreed, but wanted to discuss them. Line 7 should be 10 years; line 9 should be 15 years; line 15 should be 5 years; line 17 should be 10 years; line 23 should be 2 years; and line 25 should be 4 years. 

(2:55:41:0)

REPRESENTATIVE BROWN said he does not want to vote on the terms now because of the relationship between first and subsequent offenses. But, “if it’s really all there, I’ll do it.”

CHAIR GARDINER noted a problem. For a class A felony on the third offense, it is 15 years, and by adding 50 percent it becomes a 22.5 year-term for an aggravated third offense. The Subcommission had proposed zero to 15 years for the first offense. “What we had” was zero to 15 with an option to increase it by 22.5 years but only through the three-judge panel. There is no presumptive term on the first offense, he noted. 

REPRESENTATIVE BROWN asked what would be the presumptive term.

CHAIR GARDINER said the problem is that the first offender could get a higher sentence than the person on the presumptive sentence. Going to the three-judge panel is like going to the presumptive sentence, he stated. 

MR. POPE said the testimony supported giving the judge the ability to sentence someone to the maximum authorized by law on the first offense, which would be the maximum that the three-judge panel could authorize for subsequent offenses.

REPRESENTATIVE BROWN agreed with Mr. Pope in aggravating a first offense for a very bad case.

CHAIR GARDINER said the Subcommission supported the same idea; the range is 0 to 15 for the first offense, and to extend that, the case must go to the three-judge panel.

MR. STERN suggested, “A person convicted of a class A felony may be sentenced to imprisonment for a maximum term of 22.5 years,” and add a subsection to say, “when the present offense is a first class A felony, 15 years.”

REPRESENTATIVE BROWN said, not for a class A felony.

MR. STERN agreed. 

CHAIR GARDINER proposed providing a range on the three classes of felonies, and if the maximum is desired for any multiple-offender, the top of the range would go up 50 percent after going through the three-judge panel.

REPRESENTATIVE BROWN said that is different from what he thought. “You said for any multiple-offender.”

CHAIR GARDINER said he did not mean that. “On the first-offender, if you want to go above the maximum [term]… then you go to the three-judge panel. For instance, on class A felonies there is 0 to 15 [years, and] if you want to go to 22.5 years, you go to the three-judge panel.”

REPRESENTATIVE BROWN surmised that Chair Gardiner was saying that the three-judge panel could aggravate the crime [inaudible] trial judge can, for a repeat felon when he is looking at presumption.

(3:01:00:0)

MR. POPE said, “You are making it more complicated.”

MR. STERN told Mr. Pope that not doing it this way will create a very strange situation on a second offense. The first time a person is convicted of a class A felony, and, as drafted, the judge could give a sentence of 22.5 years without going to the three-judge panel. If it is a second offense, however, the judge could only give 15 years, which is 50 percent more than the presumptive, and then in order to go to 22.5 years, the case would have to go to the three-judge panel. 

MR. POPE said the idea of presumptive sentencing is to have a ceiling and a floor. “What you’re doing is complicating it.” 

REPRESENTATIVE BROWN said, “Why can’t we just have the trial judge decide to take the guy above …. He opined that the three-judge panel will be a hassle; there will only be five Superior Court judges available; the panel is supposed to be for the very extreme, beyond the pale situations; and it is not a good idea for the three-judge panel to consider every first felon. Mr. Stern was saying there were problems with taking a first offender above the level of the presumptive sentence for a second offender.

MR. STERN interjected: “The aggregated sentence.”

REPRESENTATIVE BROWN said, in the event that the judge finds aggravating factors, the trial judge should make that decision.

[Inaudible discussion]

(3:03:33:0)

MR. RUBINSTEIN said there should be a way for a judge to get to those cases to have a check on it. [Inaudible] If there is an extraordinary sentence the person can go to the Supreme Court and [inaudible] get some type of summary treatment on a [inaudible] standard review and accomplish the same thing.

REPRESENTATIVE DANKWORTH asked to hear the proposal again.

CHAIR GARDINER explained that the first offense was a class A felony, for example, and on the third offense—if it is aggravated—the term can go to 22.5 years. “That means that what you have to do is allow the first offense to go to 22.5 years.”

REPRESENTATIVE RUDD asked why.

CHAIR GARDINER asked how else to do it.

REPRESENTATIVE RUDD asked why you have to….

CHAIR GARDINER said, “I guess you don’t.” He said he was just saying that if the sentence is given, then the decision should go to the three-judge panel after some point.

CHAIR GARDINER said that if the committee wants the sentence to be 0 to 15 straight on the first offense, he has no problem.

MR. STERN suggested that that was the original proposal.

MR. POPE said the amendment needed rewriting.

CHAIR GARDINER asked Mr. Pope about his suggestion.

MR. POPE said presumptive sentencing is [inaudible] for three years has always been zero to the maximum on the first offense and a presumptive term on a subsequent offense, which could be aggravated or mitigated, and the three-judge panel could give the defendant the maximum.

MR. STERN asked about “the maximum.”

MR. POPE said that would be whatever you want.

REPRESENTATIVE BROWN asked what is meant by the maximum.

MR. STERN [inaudible].

(3:06:04:0)

MR. POPE told Mr. Stern that it has worked for three years.

CHAIR GARDINER summarized his proposal [describing changes based either on the “sentencing bill” or on HB 661]. It starts with 22.5 years, he said, and then there will be a new subsection to say: first offense will be 2 to 15 years. The next maximum will be 15 years, and the first offense would be 0 to 7 years. Line 19 will have 6 years, and the first offense will be 0 to 3.

MR. STERN said line 4 will need to be changed.

MR. POPE said all of subsection (a) will need redrafting.

CHAIR GARDINER reiterated that there is no three-judge panel for the first offense.

(3:07:40:0)

REPRESENTATIVE BROWN asked to see the amendment in writing. 

MR. POPE said he did not include the information on sentence appeal, because he decided it was unnecessary. Currently, the assigned aggravating and mitigating circumstances could be appealed by the state or the defendant. He gave the example of a judge making a comment on record, such as, “you have an alcohol problem.” The appellant could argue whether that finding was correct or not. The aggravating or mitigating circumstances are findings that the trial judge will make and the accused and the state will have the right to appeal those findings. 

REPRESENTATIVE BROWN asked about using current judicial review….

MR. POPE agreed, “You don’t even have to touch the statute.” He noted that HB 297 did not amend it either.

REPRESENTATIVE BROWN asked if Chair Gardiner and the staff are going to return with “a nice, clean amendment that goes in the direction of whatever consensus we had.” 

(3:10:37:0)

ADJOURNMENT

[bookmark: adjcommname]There being no further business before the committee, the House Judiciary Standing Committee meeting was adjourned.
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