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ACTION NARRATIVE
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(1:13:25:0)

CHAIR GARDINER called the House Judiciary Committee meeting to order.

[Inaudible discussion]

CHAIR GARDINER named the first amendment “alpha.” 

[Inaudible discussion]

(1:14:38:0)

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, turned to the topic of sexual assault and pointed out the difficulty in separating mentally challenged people from incapacitated people. There is the opinion that when a sexual penetration assault is committed on a person who is mentally ill, it should be a class B felony instead of a class C felony. The [HB 661] language included one term, incapacitated, to mean the mentally ill as well as intoxicated people. He told the committee that he decided to use “mentally defective,” which is defined as a person suffering from a disease, disorder, or defect, which renders him incapable of appraising the nature of his conduct, and “incapacitated” is a person who is temporarily incapable of appraising his conduct and is physically unable to express an unwillingness to act. 

MR. STERN said that by using “mentally defective,” he means to include more than just the mentally ill. In response to a question he said, “That’s the problem … I think the amendment is bad.” It is too difficult to separate the mentally ill from other forms of incapacitation, he stated.

REPRESENTATIVE RUDD submitted that Mr. Stern uses “mentally ill” in a way that means “retarded” and not someone who is emotionally [challenged].

MR. STERN said he has a poor background on this topic, but he is trying to differentiate someone who is suffering from some kind of disease or condition, “and I think it would also include mentally incapacitated—someone who was not necessarily mentally ill.” Is an intoxicated person someone who is incapacitated? That could be argued, he said. He thinks the amendment will just cause confusion, and the wording should stay as it is.

(1:17:20:0)

REPRESENTATIVE RUDD said there is the problem of a third-degree crime that should be second-degree … to have sexual penetration with someone who is incapacitated [inaudible].

MR. STERN asked why. The Subcommission viewed it as making a societal judgment that people who are somewhat mentally disturbed cannot engage in sex.

REPRESENTATIVE RUDD said the criminal system is a societal judgment. [Inaudible] The point, she stressed, is the raping of people who have no ability to even control their movement or thoughts ….

MR. STERN asked what she means by the term “rape”. If it is forceful it will be a first degree offense, with a mentally ill person or not. If there is any resistance….

REPRESENTATIVE RUDD interjected by saying that some people are not able to move.

MR. STERN said the question is if the act is forced or not.

REPRESENTATIVE RUDD said there are some people who are so ill they would not know if they are consenting or not. They are not capable. That is the kind of people [Representative Brown] was trying to [protect].

MR. STERN spoke of working with the definitions. “Incapacitated” is defined on page 54 of HB 661.

(1:19:50:0)

CHAIR GARDINER said Representative Brown wanted to elevate the crime of having sexual penetration with a person who is mentally ill as opposed to an intoxicated person.

MR. STERN said he believes his amendment accomplishes that.

REPRESENTATIVE DANKWORTH asked if a “deaf and dumb” person who could not express consent would be included [inaudible].

MR. STERN said that is exactly right. The amendment would raise the act from a class B felony to a class C felony.

REPRESENTATIVE DANKWORTH asked if that would keep such a person from [having sexual relations].

MR. STERN said that is the problem with the amendment, but he noted that the definition says that the mental defect “has to render you incapable of appraising the nature of your conduct.”

REPRESENTATIVE DANKWORTH asked about consent and non-consent.

MR. STERN said the term is not used here.

REPRESENTATIVE DANKWORTH said something inaudible.

MR. STERN said that is another point. Page 54 of HB 661 refers to engaging in sexual contact with a person who is incapable of consent by reason of incapacitation.

REPRESENTATIVE DANKWORTH said something inaudible.

MR. STERN said incapacitation does not necessarily define the crime—the court also has to find that the person is incapable of consent. That is confusing. He noted that the proposed amendment says, “A person commits a crime to engage in sexual penetration with a person who is incapacitated….” He said he deleted “incapable of consent.” “We made a determination that [if] you are that way, you are incapable of consent.”

(1:22:53:0)

REPRESENTATIVE RUDD noted that if a person is incapable of appraising the nature of his or her conduct, “I can’t imagine a situation in which such a person would be engaged in a legal sexual relationship.”

REPRESENTATIVE DANKWORTH said she is probably right. [Inaudible]

REPRESENTATIVE RUDD asked about changing “mentally defective” to “a person suffering from a disorder or condition which….”

MR. STERN said the use of “condition” may include intoxication. It is a very tough decision. No one has ever tried “to do what we’re trying to do.”

REPRESENTATIVE DANKWORTH asked something about “a girl who was completely passed out.”

MR. STERN said that would be sexual assault in the third degree and a class C felony.

(1:24:28:0)

MR. STERN said, under the code, a person could also argue and show that the offender “made her drunk” to take advantage of the victim. “It would probably be equivalent to the first degree crime,” and he gave the example of giving someone a “Mickey.”

[Inaudible discussion]

CHAIR GARDINER said the amendment is before the committee.

REPRESENTATIVE MILES asked if alcoholism is defined as a disease in Alaska.

CHAIR GARDINER said it is. “That’s why we don’t put drunks in jail.”

REPRESENTATIVE RUDD suggested replacing “disease” with “mental disorder.”

[Inaudible discussion]

MR. STERN said he does not understand “that rule—why don’t we just change mentally defective—use another word.” He has no problem with [inaudible].

CHAIR GARDINER said something inaudible.

REPRESENTATIVE DANKWORTH asked if that would include alcohol.

MR. STERN said, “Yes it does.”

REPRESENTATIVE MILES said, “Why don’t we say that. This could be a problem that comes up in the courts….” 

REPRESENTATIVE RUDD said that even by saying it, the question would be “how drunk was she."

MR. STERN said if the language specifies alcohol, then it should also include drugs.

CHAIR GARDINER said this should be explained in the commentary that the committee added the amendments to make a distinction [between incapacitated by mental illness and intoxication].

[Inaudible discussion]

REPRESENTATIVE DANKWORTH asked about a “girlfriend” who drinks to the point of not being able to express [consent].

CHAIR GARDINER said it would be an issue of knowing if she could give consent. “You would have to say she was so drunk she couldn’t give consent. That’s pretty drunk.”

MR. STERN agreed. “I think what you’re talking about here is ‘dead drunk.’”

(1:28:00:0)

[Inaudible discussion while working on the amendment language]

(1:29:01:0)

CHAIR GARDINER said, “OK, we have the amended form of Amendment Alpha before us, and if there are no objections [inaudible].” [The amendment apparently passed but the language was not announced.]

(1:29:40:0)

MR. STERN turned to the next topic. He reminded the committee that during the last discussion [regarding the provision of peace officers entering a house], the attorneys debated what the provision actually authorized. The effect of the amendment was to replace the section on “failure to obey a peace officer in leaving a dwelling” and then replace it with authorizing peace officers to arrest for an assault committed outside of their presence. “As to the recommendation not to include the failure to comply with an order by a peace officer to leave the dwelling, I found that it is unworkable to come up with an acceptable statute.”

MR. STERN said he believes that the way to deal with it is to give the authority to peace officers to make “this type of arrest.” He said [(b) and (c) of his amendment] contains the new language. The courts have interpreted “reasonable cause” to mean “probably cause.” 

MR. STERN, in response to an inaudible question said, “You can decide either way on this.” Paragraph (3) is existing law and he just changed reasonable cause to probable cause because of how the courts interpret it. Since this is not a criminal procedure revision, he feels more [comfortable] using “reasonable cause” and letting the courts continue to interpret it to mean “probable cause” so as not to rock the boat. 

(1:31:46:0)
MR. STERN said a question that came up was what actual authorization the provision gives peace officers to enter dwellings to make arrests. He told the committee to consider a number of hypotheticals. For example, a peace officer is called to a dwelling by a wife and enters with consent. The wife has obviously been beaten recently, so the officer has probable cause to make an arrest and does not have to leave to get a warrant. Although this has never been decided by Alaska courts, it is likely the courts would not require a warrant because of the exigent circumstances. “If you leave the husband there with the wife, it’s possible that the victim will be destroyed; it’s simply protecting evidence.” In that situation, the officer is lawfully on the premises and may make an arrest.

MR. STERN provided another scenario: An officer is in a bar and someone tells him that Joe is beating up Mary. The officer goes to the house and knocks on the door, and he is told not to come in. The officer then goes to the magistrate, who is unlikely to find probable cause for a warrant. Another example is when the officer first goes to the house Joe opens the door and tells the officer to leave. The officer hears Mary whimpering and she does not come to the door—then it becomes the officer’s judgment as to whether to enter the house. “You have to look at these on a case-by-case basis. The important thing is to have probable cause to make the arrest,” he said.

REPRESENTATIVE MILES asked the difference between [subsection (2) and (3)].

MR. STERN said that is existing law; the only thing being added is (b) and (c). The only reason he put that in his amendment was because he changed reasonable to probable.

REPRESENTATIVE ELIASON “[subsection (2)] says when the person has committed a felony….”

REPRESENTATIVE MILES said it says the same thing only in transposed language. Under subsection (2), the person making the arrest has to have reasonable cause. Right?

MR. STERN said it does not say that.

REPRESENTATIVE MILES said, “Just shuffle, cut, and deal.” He asked, “If I want to go arrest Lisa, I can just go arrest Lisa.”

MR. STERN said, “I think that’s what it says; I haven’t read all of the court decisions on it, but I want to point out that, again, the amendment [on officer authorities and spouse abuse] has nothing at all to do with subsections (a) through (c).” He recommended that the committee give attention to the main part of his amendment. 

(1:36:03:0)

CHAIR GARDINER said this is Title 12.

MR. STERN said the only reason the statute is in front of committee members is the addition of (b) and (c), which have nothing at all to do with (a), other than they are necessary “because (a) would not cover it.” There are a lot of things that need to be revised [inaudible] criminal procedure.

REPRESENTATIVE RUDD surmised that Mr. Stern does not want “to get into that.”

MR. STERN agreed.

REPRESENTATIVE RUDD asked if the term “reasonable cause” is used in line 12, should it be used…. 

MR. STERN said yes; do not make that change as stated in his amendment.

REPRESENTATIVE ELIASON asked how many citizens have made arrests.

MR. STERN said not many.

[Inaudible discussion]

(1:38:06:0)

REPRESENTATIVE ELIASON said, “I am talking about Joe Sixpack going down and arresting somebody without ….”

MR. STERN said he does not think that occurs very often. “Your comments are not going to the issue in the criminal code.”

REPRESENTATIVE ELIASON answered that he is uncomfortable about the authority [inaudible] to arrest somebody.

CHAIR GARDINER said it is in existing law.

REPRESENTATIVE RUDD said, “We have to have it.” That is the only way she quieted down a party in her neighborhood.

CHAIR GARDINER said the only thing the committee is now considering is whether to amend (b) and (c) of existing law, which is (a). 

REPRESENTATIVE DANKWORTH said, “How long do you have to live with a girl to have a household?”

MR. STERN said the term, social unit, implies something more than someone staying over for the weekend. It would encompass a situation where a person was “living with someone for a few months.” It is a situation where the officer has probable cause to believe that a misdemeanor has been committed.

(1:39:39:0)

REPRESENTATIVE DANKWORTH asked what the argument is “for a girl who has no legal commitment and is just living with the guy and why she can’t leave with the police officer … does she need the same protection? Just because she’s living with a guy for a few months ….” He asked if the language gives the peace officer more authority [inaudible].

REPRESENTATIVE RUDD told Representative Dankworth to remember that the officer has to have probable cause, which probably means some kind of physical evidence. [inaudible] Secondly, there is the fact that no matter what the relationship is, a crime has been committed, “and I don’t think we should [define] crimes depending on a relationship.” 

MR. STERN said the language does not require that the officer make the arrest, it simply gives the officer the authority to tell someone to go out and cool off or to arrest him. That is why “failure to leave the dwelling upon a reasonable command of an officer” is unnecessary.

CHAIR GARDINER said, “We are extending the law to protect these battered wives—do we need to extend it to cover battered girlfriends?”

REPRESENTATIVE RUDD said an awful lot of people live together without marriage.

REPRESENTATIVE DANKWORTH said he wants to protect the wife who has three kids in the bedroom and cannot leave, but “I’m not too sympathetic with two people that are just out there having a good time and one of them gets mad … and put the other one in jail. I am just not happy about that.” He spoke of police having the authority to arrest for a misdemeanor without probable cause, then we extend it beyond the household and “we start picking up these other things the girl might be involved in, I think you’re going too far….”

MR. STERN asked if Representative Dankworth wanted to limit the law to spouses.

REPRESENTATIVE DANKWORTH said the original intent, which he is not pleased with because of constitutional problem as the police have too much say in who is arrested when no one witnesses it, [inaudible] but he would [support] it, “but if you go beyond that….” He added that it is similar to what the legislature did with drunk drivers and probable cause. “But you’re trying to get drunk drivers; we’re trying to [inaudible] housewives….”

MR. STERN said the original reason for the language was for spouse abuse, but that explosive situation could occur with anyone in a dwelling. To get to Representative Dankworth’s concern, “you could simply say “against the spouse.”

REPRESENTATIVE RUDD said the language should not be limited to spouses because a lot of violence occurs in ….. She added that the law will protect children from abuse as well as spouses. A woman living with a guy could have three children, she stated, and the woman is no more capable of leaving than if she were married. Woman could be beating up a man, she noted. It would be injustice to limit [protections] only to spouses because the intent is to deal with household violence, and it really does not matter whether the people have a legal relationship or not. The violence is what she is concerned about.

(1:45:18:0)

[Inaudible discussion]

CHAIR GARDINER took a roll call vote and the amendment apparently passed.

[Inaudible discussion]

(1:47:21:0)

CHAIR GARDINER turned to “Amendment Gamma.”

MR. STERN said that Representative Brown noticed a drafting problem with “Contributing to the Delinquency of a Minor.” As written [in HB 661] it is a class A misdemeanor to aid a minor in any act prohibited by state law, but there is a statute regarding giving minors cigarettes, which is a class B misdemeanor. That does not make sense, he said. To give a person a class A misdemeanor for aiding a minor to commit an illegal act, the act should be at least a felony, he opined.

(1:48:23:0)

REPRESENTATIVE RUDD asked if providing cigarettes is the only “aiding a minor” that is illegal. She asked about aiding a child to drive drunk and [inaudible].

MR. STERN said the statute would make the person an accomplice. 

REPRESENTATIVE DANKWORTH provided an inaudible scenario.

MR. STERN said the “contributing” statute refers to an act that is prohibited by state law.

REPRESENTATIVE DANKWORTH asked if there was a state law regarding someone [maybe running away from home?]. “A lot of these girls take off and go to an older guy’s house and they keep them there for a week….” Taking a girl to an X-rated movie …. [inaudible].

MR. STERN said the commission came very close to not even having a “contributing” statute, because there should be specific provisions that cover [each crime]. He noted that there are contributing statutes but their vagueness may make them unconstitutional.

REPRESENTATIVE DANKWORTH spoke of the existing statute and said it is broken into misdemeanor or [inaudible].

[Assumed to be DOUG POPE, Attorney, Alaska Bar Association Representative, Criminal Law Revision Subcommission, Alaska State Legislature, Juneau AK,] said the “contributing” statute has been used when sexual penetration could not be proven. He said he did not think [the statute] has been misused.

REPRESENTATIVE DANKWORTH spoke of “a guy taking a girl out in a car, and they’ve got booze and everything.” He said they have narcotics and they all take their clothes off [and something about contributing to the delinquency of a minor].

(1:52:24:0)

MR. POPE [inaudible].

REPRESENTATIVE RUDD asked about adding language regarding encouraging someone less than 18 years of age to do any act [inaudible] for which there is no specific prohibition for those under 18. She asked if the law against providing cigarettes is the only law of that type.

MR. STERN said it is the only one in the criminal code.

REPRESENTATIVE RUDD suggested repealing it.

MR. STERN said if that is repealed, it would not prohibited by state law. That specific act should be prohibited, but why should there be a “contributing” statute?

REPRESENTATIVE RUDD said it is needed because kids cannot be held completely responsible, and if the minors were induced, the state ought to be able to get…

MR. STERN interjected and said, “Right.” They should be treated under the specific statute.

REPRESENTATIVE RUDD asked if Mr. Stern wanted to add the language in every crime.

MR. STERN noted that a lot of other state codes do not have “contributing” statutes. There are state and municipal laws that prohibit adults from doing certain things, and local ordinances are much more specific. “You leave it up to municipalities to cover it.” Representative Dankworth’s concern of sexual penetration….

REPRESENTATIVE RUDD interjected and said [sexual crimes] are covered under general provisions, but what if a person coerced a child to rob a bank?

MR. STERN said that is covered. The adult would be an accomplice. There is a specific section on soliciting an innocent aged to do the act, and an innocent aged would be a person who would not be guilty of the offense, he explained. 

(1:55:35:0)

REPRESENTATIVE DANKWORTH asked about taking a 13-year-old into a bar or to a “pot party.” “You get her involved in some conduct even though you don’t do anything to her but you know that her being there” is not legal.

MR. STERN said that conduct is dealt with in specific statutes. It may have been acceptable in the 1870 to get all of these factors under “contributing to the delinquency of a minor.” It is a very nice phrase. Alaska's court has already looked at the “contributing” statute. There are 13 ways to define delinquency in present law, and he read a few. The first definition was breaking any federal, state or local law, and Mr. Stern questioned why that would be necessary. The other definitions include: knowingly associates with thieves, vicious, or immoral persons; walking minors around railroad yards or tracks; and [other outdated prohibitions].

(1:57:56:0)

REPRESENTATIVE DANKWORTH stressed that there is still a contributing issue that is not covered where “adults are doing something” (that is not a crime) in front of a child, including having intercourse in front of a 10-year-old girl.

REPRESENTATIVE RUDD made an inaudible comment. She asked if the code should have “contributing” statutes for things that are not now against state law.

[Inaudible discussion]

MR. POPE said it is a valuable law--a tool to have. He said that where there are “a lot of military guys,” they go and pick up high school girls after school. A parent or a police officer can stop the car, even though a crime has not yet been committed, because everyone knows “it is the first step to the next thing.” The law is used sparingly but effectively, he stated. “I think the committee should consider it as a valuable tool.”

MR. STERN said originally [the Subcommission] had a contributing statute. There are two approaches, and one is the approach the Subcommission adopted. The other is be specific, and Mr. Stern offered the following: a person commits a crime of contributing if he knowingly 1) sells, or causes to be sold, alcohol to a minor, 2) induces, causes, or permits a minor to participate in gambling, 3) permits a minor to enter or remain in a place where unlawful controlled substances are used, and 4) induces, causes, or permits an unmarried person under 16 to witness or engage in an act of sexual penetration or sexual conduct.

(2:00:40:0)

MR. STERN said the above was adopted by the Oregon code. “What you may wish to do is combine the general provisions that I just recommended, with the amendment, plus [inaudible] the specific act.” He said he could work on it.

REPRESENTATIVE RUDD said she thinks that Mr. Stern has talked her out of that approach, because it is all covered anyway. “We don’t need this.”

MR. STERN said not everything is covered.

CHAIR GARDINER said the examples given by Mr. Pope and Representative Dankworth are not covered. He added that if a person takes a minor to a party, “you can’t get them.”

REPRESENTATIVE DANKWORTH said something about taking a 15-year-old girl to an X-rated movie.

CHAIR GARDINER said the committee seems to want to include that kind of activity, so….

MR. STERN said he will work on it.

MR. POPE added that another use [of the “contributing” statute] is as the lesser offense of statutory rape.

(2:01:56:0)

CHAIR GARDINER said there are statutes on solicitation. The language read by Mr. Stern includes gambling, tobacco, drugs, and witnessing or engaging in sexual penetration. He asked if that covered what the members wanted. We don’t want to end up with a ridiculous statute like the current one, he said. Currently, a person who allows a minor to wander around the railroad tracks is contributing to minor.

[Inaudible discussion]

(2:04:28:0)

CHAIR GARDINER announced the topic of classification changes.

MR. STERN said [his amendment] does not include the proposal by [Dan] Hickey [Chief Prosecutor, Alaska Department of Law]. He turned to “Unlawful Imprisonment” on page 50 [of HB 661], where Chair Gardiner felt it was misclassified as too high.

[Inaudible discussion]

(2:06:05:0)

MR. STERN noted that when he speaks of a suggested penalty, he is not necessarily suggesting it.

CHAIR GARDINER said kidnapping in the first degree is a class A felony, and second degree kidnapping is a class B felony. “We eliminated unlawful imprisonment in the second degree because we felt it was covered.”

MR. STERN said “we do not have that crime today,” and a class C felony classification is fine. He gave an example of coercing someone into a room, closing the door, and leaving the person for two days. He then said it is very difficult to figure out what the provision covers that is not covered in kidnapping.

REPRESENTATIVE DANKWORTH asked about an example.

MR. STERN said whenever someone is held at gunpoint or under any deadly force, it is kidnapping. Holding someone hostage is a first degree offense and class A felony. It is difficult to know what unlawful imprisonment covers. He suggested deleting the second degree crime, and, if unlawful imprisonment is a class A misdemeanor, unlawful imprisonment is probably not needed at all. If a person is being restrained and is at risk of serious physical injury, it could be reckless endangerment, and that is a class A misdemeanor. “You may, instead of reclassifying it, delete ‘unlawful imprisonment’ completely.” There is no crime in existing law for unlawful imprisonment, he added.

(2:09:40:0)

CHAIR GARDINER said to leave the provision “as it stands.”

MR. STERN turned to page 57 [of HB 661] where the committee asked him to create a super-theft provision. He has not done so, but he recommended having it for those committing theft in the first degree and the value of the property or services is $50,000.00 or more. He suggested it be a class B felony. Federal criminal code uses a figure of $100.000.00 and Arizona uses $10.000.00 for a super-theft, “so I picked $50.000.00. You may want to make it less or more.”

REPRESENTATIVE DANKWORTH asked if this will be another crime.

MR. STERN said yes. There will be four degrees of theft; whereby, first degree theft will become second degree theft. He asked the committee to decide on the dollar amount and said it is an important decision. He reminded them that it is a class B felony.

CHAIR GARDINER said to consider the cost of living in Alaska. 

REPRESENTATIVE RUDD suggested $30.000.00.

CHAIR GARDINER said, “That’s too weird.” It should not be arbitrary.

REPRESENTATIVE RUDD suggested examining the code’s different theft crimes.

CHAIR GARDINER spoke of organized crime and people stealing D-9 [Caterpillar equipment]. He said the values can be aggregated, and people who are in the business of stealing a van of furniture … or stereos….

MR. STERN explained that the Subcommission felt that the crime should be a class C felony. By creating a class B felony, it will be new to existing law, so $50.000.00 may even be too low. 

(2:13:07:0)

CHAIR GARDINER said a $50,000.00 boat would be 30 feet or more.

[Inaudible discussion]

REPRESENTATIVE RUDD noted that she made a motion of [inaudible].

[Members tossed around different figures.]

CHAIR GARDINER said the motion is for the amount to be $25,000.00. He heard no objection and the motion carried.

MR. STERN turned to page 67 [of HB 661] and reminded the committee that it deleted “reckless burning,” and someone suggested that “criminally negligent” be raised to a class A misdemeanor.

CHAIR GARDINER asked if there were any objections; hearing none, the amendment was adopted.

(2:15:07:0)

MR. STERN moved on to “littering,” and asked about the culpability requirement.

CHAIR GARDINER said, “Reckless.”

MR. STERN said he was not sure what the committee wanted.

CHAIR GARDINER said the culpability was kept at “recklessly,” and the crime was made a class B misdemeanor. 

(2:15:30:0)

MR. STERN turned to page 75 dealing with “Falsifying Business Records,” which is now a class A misdemeanor. The committee felt that was too low so Mr. Stern proposed to keep it a class A misdemeanor, but it becomes a class C felony if there is an intent to commit another crime or to aid or conceal the commission of another crime. “In other words, you’re falsifying your business records in order to cover up a theft, for example, or you’re getting ready to steal … money” by falsifying records. He said New York has a similar provision.

CHAIR GARDINER said if there is a big scam occurring and no one can prove that the intent was to steal money, the crime will be a class A misdemeanor, but when proven that it was part of a scheme to steal or defraud, it will be a class C felony. There is an added element to prove, he surmised.

MR. STERN said it is good and the special white-collar-crime booklet recommends it.

REPRESENTATIVE ELIASON asked if the records include log books.

MR. STERN said it includes anything used to reflect the condition of the activity. He did not understand why the Subcommission had such minor penalties for white-collar crime.

(2:17:11:0)

CHAIR GARDINER asked for and got a motion. Hearing no objections, the amendment was adopted.

MR. STERN turned to “Commercial Bribery,” which was a class A misdemeanor, and the committee recommended it become a class C felony. “It seemed that all the testimony we had from the police and from Mr. Hickey was that it should be higher.” There is no specific prohibition in law now, so a class C felony would be….

CHAIR GARDINER said [being a new crime] leads to the argument for a class A misdemeanor.

MR. STERN said bribery could involve hundreds of thousands of dollars and a class A misdemeanor could be too low. He said something about bribing public servants—it would be treated under the general bribery statutes. He gave the example of a contractor giving kickback to the person awarding the contract. 

CHAIR GARDINER asked for a motion. Representative Rudd moved it, and there were no objections. The amendment was adopted.

(2:18:45:0)

MR. STERN said Representative Miles had concerns with defrauding secured creditors, fraud in insolvency, and defrauding judgment creditors in that they are class A misdemeanors, and he thought the penalties should be similar to those of theft. Mr. Stern made the crime is a class A misdemeanor unless it involves over $500.00. He now suggests a class C felony for over $25,000.00. This crime will likely always involve over $500.00, he stated.

CHAIR GARDINER surmised that all of the cases will involve over $500.00, so they will all be class C felonies. 

REPRESENTATIVE MILES asked if it was consistent with the theft provision.

MR. POPE said, “What we’re talking about is another form of theft.”

CHAIR GARDINER said, “Smart stealing.”

MR. STERN said he disagrees because there are civil remedies and the crime does not require that a person is successful. 

MR. POPE said, “Either does theft.”

MR. STERN said it does; a person must obtain the property or else it is attempted theft. Whereas, under this language, it is a crime to present a creditor with “a writing or record relating to the debtor's estate knowing that it contains a false statement.” That would only be a misdemeanor, he added.

REPRESENTATIVE MILES said these violations should be consistent with other types of theft. If it is a class C felony over $500.00, it should be a class B felony for over $25,000.00. That brings it in line with theft, he stated.

REPRESENTATIVE RUDD agreed.

MR. STERN noted that Representative Brown felt that this should not be in the criminal code. The Subcommission was divided on including these statutes at all, he explained. Two of the statutes criminalize conduct that is not now criminal. He said he is somewhat concerned about making something a class B felony that has not been a crime.

REPRESENTATIVE MILES said that does not bother him; he thinks it should be consistent with theft penalties. A crime involving less than $500.00 should be a class A misdemeanor; a crime under $25,000.00 should be a class C felony; and a crime involving over $25,000.00 should be a class B felony.

(2:21:54:0)

MR. STERN said that would work with defrauding secured and judgment creditors (which deals with specific property of value), but not with “Fraud in Insolvency.” Only one subsection deals with property and the other subsections are difficult to parallel with the other crimes.

REPRESENTATIVE MILES said those subsections represent misdemeanors—it does not refer to any amount.

MR. STERN gave an example of trying to defraud a judgment creditor by concealing property worth $50.000.00; Representative Miles would consider that a class B felony—even if the fraud was unsuccessful and the money was recovered civilly.

CHAIR GARDINER said it is not really theft. He referred to the line: 

A person commits a crime of defrauding secured creditors if, knowing that property is subject to a security interest, he intentionally fails to disclose that interest to a buyer of the property;

CHAIR GARDINER said it would be difficult to determine how much value would be involved. 

REPRESENTATIVE MILES said that is what lawyers are for.

CHAIR GARDINER said there will be some cases when the fraud will impact the creditor by a certain amount, but there are cases where that value may not be clear. The provision would have to be rewritten to say that if someone did attempt to defraud, the resulting loss to the creditor would be the value to use. 

(2:24:50:0)

MR. STERN said property subject to a security interest is just not subject to theft; it is not the same thing.

CHAIR GARDINER said that is the problem; some of these offenses will result in a loss.

MR. STERN said he will work on it. “I will do that so if you actually defraud the person, it will be subject to the theft penalties.”

CHAIR GARDINER said if one of these crimes results in a proven amount, then it should be ….

MR. STERN said he may be able to consolidate the statutes. He then turned to page 93 [of HB 661], where Representative Dankworth noted that perjury ought to be treated more seriously. It is an interesting provision. In the original draft, it was just a class A felony, which was ridiculous, then the Subcommission changed it to a class B felony and then a class C felony. “I think a class C felony is defensible, but I can understand why somebody wants to make it a class B felony.”

CHAIR GARDINER said there are two perjury provisions in existing law….

[Inaudible discussion]

MR. STERN said he understands that perjury is a serious crime, but it does not require materiality; it could be about any statement. Most states have a materiality requirement, he added.

CHAIR GARDINER said existing law is “three to ten.”

MR. STERN said, “three to ten in crimes; one to five in civil.”

MR. POPE said perjury happens all of the time, especially in criminal cases. He said he resigned from a murder case one time because his client would perjury himself on the stand. The next attorney came along and did not think anything about it when the client “lied through his teeth.” He said he does not know if that can be fixed with a harsher penalty. “I think if a person lies in court, on the stand, under oath, a class B felony would not be….”

REPRESENTATIVE DANKWORTH said the whole judicial system is about getting at the truth, and if somebody goes up there and [lies]….

REPRESENTATIVE MILES asked how many people have been prosecuted for [perjury].

MR. POPE said, not very often. The most famous case was a person named Nelson [inaudible]. Harry Davis is the only prosecutor who has enough interest to prosecute the person for felony perjury, even though the defendant started out with a misdemeanor. He said he has seen perjury every day and he has only seen a prosecution a few times. A strong penalty from the legislature may influence more prosecutions, he surmised.

MR. STERN said the existing penalty is equivalent to a class B felony.

CHAIR GARDINER said, “If there is no objection, the amendment is adopted.” He turned to the topic of gambling devices.

(2:30:09:0)

REPRESENTATIVE MILES asked what the penalty is for a violation.

MR. STERN said $300.00.

REPRESENTATIVE RUDD asked if the provision takes care of [the owner] of antique slot machines.

MR. STERN said yes. Originally, owning a slot machine was an offense. Now the device has to be possessed with reckless disregard that it will be used in unlawful gambling. The violation penalty may not be high enough; maybe a class B misdemeanor would be sufficient, he added. There may be a raid, for example, and the procession of the [gambling equipment] may be the easiest thing to prosecute. It would only be a violation.

REPRESENTATIVE DANKWORTH said he sees nothing wrong with doing that, but he doesn’t think it is spelled out that well.

MR. STERN said it has been amended.

REPRESENTATIVE DANKWORTH asked if someone wants to borrow a slot machine ….

MR. STERN said that would be legal.

REPRESENTATIVE DANKWORTH wondered if it should not be legal. He can see protecting the owner [of the slot machine], but circulating them….

CHAIR GARDINER spoke of someone profiting from [loaning slot machines].

MR. STERN said that would clearly be an offense.

(2:31:54:0)

MR. STERN said the only issue is the penalty.

REPRESENTATIVE DANKWORTH asked about owning several machines for social purposes.

REPRESENTATIVE RUDD said the person would likely need a permit.

REPRESENTATIVE DANKWORTH said there is no permit for that.

MR. STERN  stated that the machine has to be in a home.

REPRESENTATIVE DANKWORTH said that is not in the statute.

MR. STERN said the idea comes from him; no [legislator] requested it. The committee may prefer not to discuss it.

REPRESENTATIVE DANKWORTH said he has no problem with what he is recommending; he wants to make sure the [earlier] amendment did not open [loopholes] for clubs.

MR. STERN said the amendment does not do that. “If it is going to be used anywhere outside of the house, it is criminal.

(2:33:09:0)

CHAIR GARDINER said that the other day, you wanted to open it up to protect your buddies. You had a friend…

REPRESENTATIVE DANKWORTH said he was concerned about collectors.

CHAIR GARDINER asked for objections to the motion.

REPRESENTATIVE ELIASON objected, and he asked something.

MR. STERN said the reason he brought it up is that the decision to make it a violation was because it covered the possession of all slot machines, antiques or not. So we changed that to make it unlawful.

[Inaudible discussion]

CHAIR GARDINER asked for further discussion.

REPRESENTATIVE ELIASON said possession of gambling devices should not be in the same category as criminally negligent burning, for example.

CHAIR GARDINER called for a roll call vote and the amendment was adopted.

(2:35:17:0)

[Inaudible discussion]

MR. STERN turned to weapons and pointed out that it is a crime to possess prohibited weapons, which include sawed-off shotguns, metal knuckles, submachine guns, switchblades, hand grenades, and gravity knives. He asked if the crime should be subject to forfeiture.

REPRESENTATIVE RUDD said of course.

MR. STERN said it will not be unless it is specified.

REPRESENTATIVE RUDD asked for reasons not to [make the crime subject to forfeiture].

MR. STERN opined that there is no reason not to.

REPRESENTATIVE ELIASON said, “They would take it away without compensation?”

MR. STERN said the issue is submachine guns, for example.

REPRESENTATIVE ELIASON asked about souvenirs.

REPRESENTATIVE DANKWORTH said the federal registration laws require them to be in such a condition where they are not able to be fired.

MR. POPE said army weapons are for sale in gun stores.

[Inaudible discussion]

(2:38:45:0)

MR. STERN said Mr. McKenzie is going to discuss the only provision with regard to weapons that has really changed. Paragraphs (3) and (4) were redrafted, but paragraph (6) is the difficult one. Mr. McKenzie has worked it out.

JAMES MCKENZIE, Attorney, Alaska Legal Services Division, Legislative Affairs Agency, Juneau, said, “Some of you can attest that whenever you get involved in local government you start getting confused.” Paragraph (6) makes it a crime to flourish, point, or discharge a firearm in a city of any class or at a public place. There was a question about the definition of a “city.” Juneau is not a city; it is a unified municipality that reaches almost all the way to Skagway. Anchorage is also a unified municipality. He noted that subsection (c) defines a city to exclude a municipality, and he told the committee to address that.

REPRESENTATIVE RUDD said the intention was to exclude boroughs.

MR. MCKENZIE said boroughs are excluded. The problem is the unified municipality, which is neither a borough nor a city.

REPRESENTATIVE RUDD surmised that his intention was to make shooting legal in a borough.

MR. MCKENZIE said that would not be prohibited; although, it may be prohibited by the “public place” part of paragraph (6), depending on the location.

MR. POPE asked about unincorporated villages within a borough or a unified municipality.

MR. MCKENZIE said that would not be covered, assuming the absence of local prohibitions.

MR. POPE noted that the village would not have that power.

MR. MCKENZIE said the borough may make laws for the villages.

MR. POPE said they never do, essentially.

(2:41:34:0)

MR. MCKENZIE said, “Unless it’s a public place.” He said there is a separate, but problematic, provision that does not allow discharging a firearm at a public place, so it does not have to be a city.

REPRESENTATIVE RUDD noted that some municipalizes are more populated that others.

CHAIR GARDINER said the unified municipalities were not excluded or else everyone who goes hooter-hunting in Juneau would be guilty of an offense.

MR. MCKENZIE said there is a separate defense based in subsection (b) designed to cover lawful hunting.

CHAIR GARDINER asked about target practicing in the borough.

MR. MCKENZIE said not unless the city specifically authorizes it. He said (6) is not necessary—a lot of this conduct would fall under reckless endangerment or assault. “Seems to me that this is a policy matter that could certainly be left up to the city to criminalize it if they wish.”

MR. STERN said this may be appropriate for local regulation, and he suggested deleting subsection (a). A person recklessly putting people in danger by discharging a firearm is already covered, he added. 

CHAIR GARDINER said he also came to that conclusion. The only way to approach the issue is on the use of the gun; “if you use it recklessly, I don’t care where you are, it is a crime.” It should not be dependent on a jurisdictional boundary, he said.

MR. MCKENZIE said paragraph (b)(6) would be eliminated as well as other language.

MR. STERN said, unless it was an assault or with reckless endangerment, it would not be covered by state law. “You would simply leave it up to the local government to regulate.” He responded to a question and said “reckless endangerment” is engaging in conduct that recklessly creates a substantial risk of serious physical injury to any person.

CHAIR GARDINER said if someone fires a gun around homes, that is reckless endangerment, or shooting across the highway.

MR. STERN said that is covered.

MR. MCKENZIE said he believes the provision is directed at “the clown who likes to twirl guns.” The problem is that the legislature is the assembly for the unorganized borough, because there is no local body with jurisdiction. He suggested addressing that in a separate bill.

(2:46:25:0)

REPRESENTATIVE DANKWORTH said he agrees, but he does not see that language in the bill. In the past there was a law about discharging a firearm in a reckless [inaudible].

MR. STERN said [existing law] is exactly “like this.” It says a city and at a public place.

REPRESENTATIVE DANKWORTH suggested prohibiting recklessly pointing, flourishing or discharging a firearm in a reckless manner.

MR. STERN added: with reckless disregard to property damage or physical injury.

MR. MCKENZIE suggested not including a unloaded gun.

CHAIR GARDINER agreed. “What we are doing is criminalized certain kinds of conduct in one area.” An unloaded gun is not dangerous, he added.

[Inaudible discussion]

(2:49:17:0)

MR. STERN summarized the new amendment as: flourishes, points, or discharges a firearm with reckless disregard for the risk of damaging property or the risk of physical injury.

MR. MCKENZIE questioned how it is different from reckless endangerment.

MR. STERN said being guilty of reckless endangerment requires there to be a substantial risk of serious physical injury. Another difference is that it covers property. He said he will work on it.

CHAIR GARDINER noted that the language is much better. “If you’re going to use guns, use them properly.”

(2:50:49:0)

[Inaudible discussion]

(2:52:08:0)

REPRESENTATIVE MILES moved the amendment. Hearing no objection, the amendment was adopted.

[Inaudible discussion]

(2:52:43:0)

[The committee turned its attention to Sec. 11.71.120, Misconduct Involving Weapons in the Third Degree]

MR. STERN said Mr. McKenzie has redrafted paragraphs (1) and (2), and (4) reflects the decision to change [the minimum age for possessing a firearm without parental consent] from 18 to 16 years.

MR. MCKENZIE told the committee to read his amendment, but he pointed out there is a difference in the way the amendment has been drafted between a weapon being concealed and a weapon being within arm’s reach. In order to violate paragraph (a)(1) or (a)(2), the weapon must be concealed and must be within arm’s reach. He suggested the committee start with subsection (d) with the descriptions of when a weapon is concealed, either on a person or in a propelled vehicle.

[The committee took a break to read the amendment]

(2:55:25:0)

MR. MCKENZIE said that if a weapon is easily seen, it is not concealed. He answered another question by saying, “It has to be for consumption on the premises.”

[Inaudible discussion]

(2:56:43:0)

CHAIR GARDINER questioned a line that seemed “awkward” in saying a weapon is concealed if you cannot do “certain things.”

MR. MCKENZIE said the idea is “you don’t want a weapon lying on a seat to be considered concealed, even though a peace officer or someone could not see it without turning on a flashlight.” [To be concealed] it has to be covered in such a manner that the only way to see it is to open the door, enter the vehicle, and remove something off of the weapon. “If you can see it with a flashlight from outside of the car, it is not concealed.”

CHAIR GARDINER asked about the doors being locked.

MR. MCKENZIE said the flashlight can shine through the window.

CHAIR GARDINER said it does not say that. It says: without opening the door. If the door is locked, it cannot be opened.

MR. MCKENZIE said, “It cannot be determined that it is a weapon without opening the door—the mere fact that you can’t open the door doesn’t make it concealed or otherwise.” It is a sophisticated concept, he explained, and inherently complicated.

MR. STERN said something about a knife in a glove compartment.

[Inaudible discussion]

MR. MCKENZIE gave the example of a person sitting in the drivers’ seat with a weapon in the glove compartment. “As I read the statute that would be a concealed weapon within arm’s reach.” He suggested drafting something that would make it a defense if the weapon was in a locked container, even if it is concealed and within arm’s reach. 

REPRESENTATIVE ELIASON asked about specifying a firearm.

MR. MCKENZIE said that would be a super idea. “I’ve never understood why you wanted to apply it to deadly weapons anyway; a tire iron under the seat could conceivably be a deadly weapon.”

MR. STERN countered that a deadly weapon is an instrument specifically designed to cause death.

MR. MCKENZIE said a firearm may not be designed to cause death.

MR. STERN said the definition specifically includes firearms and knives.

(3:00:07:0)

REPRESENTATIVE ELIASON said something about the difference between having a pistol or a hunting knife in the car.

MR. MCKENZIE said, “At least under subsections (1) and (2), it would not make any difference whether it was a firearm or dagger.”

MR. STERN asked if Mr. McKenzie’s intention was to cover only firearms when in a car. In terms of concealed weapons on a person …. The answer was inaudible and then Mr. Stern said it is an appropriate amendment.

REPRESENTATIVE DANKWORTH asked about existing law and a weapon in the glove compartment or just under the seat. [Inaudible]

MR. MCKENZIE said the language can be drafted with that concept if Representative Dankworth wants.

CHAIR GARDINER suggested working on the issue in (a)(2).

[Inaudible discussion]

CHAIR GARDINER noted the motion to change “deadly weapon” to “firearm”.

REPRESENTATIVE RUDD asked if a propelled vehicle includes boats.

MR. STERN said yes.

REPRESENTATIVE ELIASON said he had several deadly weapons on his [fishing] boat, including knives.

MR. STERN said, “We could say automobile.”

MR. MCKENZIE expressed concern over statutory problems. He asked if a snow mobile is an automobile or a tractor.

CHAIR GARDINER heard no objections to the motion, and it was adopted.

MR. MCKENZIE spoke of the defense [for concealed weapons] for a person in a dwelling or one who is engaged in lawful hunting, trapping, fishing or other outdoor sports and activities. “I think you should either specifically include or exclude hiking; I don’t think it’s clear from that as to whether or not it’s included.”

CHAIR GARDINER said hiking is an outdoor sporting activity.

MR. MCKENZIE said other activities in that paragraph include specific equipment, and hiking does not. Hikers sometimes carry guns. It is a policy decision to prohibit hikers from possessing a concealed weapon. 

CHAIR GARDINER said the distinction is hunting, fishing, and trapping and all are licensed activities.

MR. MCKENZIE said that is another distinction. It is not clear if hiking is included.

CHAIR GARDINER asked about outdoor sporting activities.

MR. MCKENZIE said he does not know, but he guesses it does not include hiking. But the problem is that the court is going to interpret it in favor of the defendant. It is up to the committee to decide.

CHAIR GARDINER said the intent was that an outdoor sporting activity would include hiking, wildlife photography….

MR. MCKENZIE said “hiking carries a broad implication of a lot of running around behavior.”

REPRESENTATIVE RUDD said it might be clearer by eliminating the word [inaudible] and add “all outdoor sporting activity.” 

MR. MCKENZIE said he is not suggesting taking out the phrase “other outdoor sporting activity,” but he is suggesting either putting in hiking or specifically excluding it.

REPRESENTATIVE RUDD said outdoor sporting activities include hiking.

MR. STERN asked if it was the intent of the committee to include hiking in the commentary.

CHAIR GARDINER explained that the committee meant recreation activities outdoors, like climbing glaciers and mountains, watching bears, and beachcombing, for example.

MR. MCKENZIE said it would be clearer if “hiking” was added to the language. “That’s my recommendation.”

(3:06:07:0)

REPRESENTATIVE RUDD disagrees. By adding the word hiking, it excludes climbing and photographing. By saying “outdoor sporting activity,” it includes all.

MR. MCKENZIE asked why hunting, trapping and fishing are listed.

REPRESENTATIVE RUDD said because they are licensed activities.

MR. STERN said this discussion belongs in the commentary.

CHAIR GARDINER added that fishing, hunting and trapping were defined and licensed activities. “We first said we obviously have to cover hunting, fishing, and trapping, and then we said there are these other things that people need to use guns for, but they’re not defined, so we came up with one phrase that covered all of those activities.”

MR. MCKENZIE surmised that the committee does not want to refer to hiking in any way.

CHAIR GARDINER said it could be covered in the commentary with more examples than just hiking.

REPRESENTATIVE RUDD said she has never understood the language on the unemancipated minor. She asked if it meant that unemancipated youth between 16 and 18 can possess a firearm without parental consent.

MR. MCKENZIE said yes, without violating this statute.

CHAIR GARDINER said it still may be a federal violation.

(3:08:07:0)

REPRESENTATIVE RUDD said something inaudible.

MR. STERN asked what was decided on the weapons in the glove compartment of an automobile.

CHAIR GARDINER said the provision is limited to firearms.

MR. MCKENZIE said the question of a defense if the weapon is within arm’s reach but concealed in a locked container has not been decided. You may wish to exclude locked weapons, he said.

(3:09:56:0)

ADJOURNMENT

[bookmark: adjcommname]There being no further business before the committee, the House Judiciary Standing Committee meeting was adjourned (or the tape simply ended).
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