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ACTION NARRATIVE

(0:00:21:0)

CHAIR GARDINER called the House Judiciary Committee meeting to order and said the committee will start working on an amendment that he just decided to call “Amendment A” [of HB 661].

[Inaudible discussion]

(0:01:50:0)

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, pointed out that he redrafted the [Issuing a Bad Check] statute because of disapproval expressed by the committee at an earlier meeting. He tried to simplify and fix the problems with “intent,” he said, and he consulted with Mr. Hickey [Daniel Hickey, Chief Prosecutor, Office of Alaska Attorney General, Juneau, AK] who did not find any problems [with Mr. Stern’s redraft]. 

MR. STERN went on to explain that, in subsection (a), the culpability requirement is:

Issuing a check knowing that it will not be honored by the drawee.

MR. STERN said subsection (b) creates several circumstances that are prima facie evidence of the issuer’s knowledge [of issuing a bad check]. Essentially, it is prima facie evidence that payment was refused and the drawer failed to make full satisfaction of the check within 15 days after notice of dishonor was sent to him or her. He explained that the law does not require actual receipt of the notice, but it must be deposited in the mail.

MR. STERN turned to paragraph (2), which says that if the bank account did not exist, it is prima facie evidence that [the issuer knew the check would not be honored]. He explained the term, “amount due,” as the face amount of a dishonored check plus fees. “Check” is defined to exclude post-dated checks, and that reflects a memorandum from the Attorney General [AG] that there will be no prosecution on post-dated checks. It is seen as a civil matter, he explained. 

MR. STERN said Mr. Hickey suggested leaving part of the definition of “issue” out of the provision. The terms “drawer” and “representative drawer” are not defined since they are commonly understood. The statute is simple and clear, he opined.

(0:04:25:0)

REPRESENTATIVE DANKWORTH said, “I can see this was done by the Attorney General’s Office…”

MR. STERN disagreed. “This was done completely by me without consulting the Attorney General’s Office until this afternoon.” 

REPRESENTATIVE DANKWORTH said he thought Mr. Stern was going to get input from the AG Office.

MR. STERN said he did, but it was after he drafted the statute. 

REPRESENTATIVE DANKWORTH said he is confused and asked if the language came from the AG office.

MR. STERN said no, but he did consider the [AG] memorandum on bad check prosecutions.

REPRESENTATIVE DANKWORTH said if he writes a bad check for $15.00, “Will it be incumbent upon me to do all these things [in subsection (b)]?”

MR. STERN said it will be incumbent upon you as a merchant.

REPRESENTATIVE DANKWORTH asked about waiting 30 days to draw on a check.

MR. STERN said that is not correct.

JAMES MCKENZIE, Attorney, Alaska Legal Services Division, Legislative Affairs Agency, Juneau AK, explained that the statute is describing “prima facie evidence.” This is one way that the prosecution can prove that the check writer had knowledge that the check would be dishonored, he said. If the prosecution can establish anything in subsection (b) beyond a reasonable doubt, then the case can go to the jury on the issue of “knowledge.” The prosecutor does not have to establish (b); it can get its case to the jury in any number of other ways. This is just one way to get the case to the jury, he added. The merchant does not have to do anything with the check at all; it would aid the prosecution if these procedures were followed, but the prosecution can enter any relevant evidence that will prove the elements of the crime described in subsection (a).

(0:06:35:0)

MR. STERN said Mr. McKenzie is correct; the language provides an easy way for the prosecution to prove its case.

REPRESENTATIVE DANKWORTH expressed concern over [paragraph] (1) [of subsection (a)]. He asked what it meant and read it to the committee: 

(1) payment of the check was refused by the drawee for lack of funds upon presentation within 30 days after issue, and the drawer failed to make full satisfaction of the amount due within 15 days after notice of dishonor was deposited as first class mail, addressed to the drawer at the address appearing on the dishonored check or his last known address;

MR. STERN said the merchant should promptly go to the bank to see if the check is honored. If the merchant does not do that, there is nothing prohibiting a prosecution; there just will not be that prima facie evidence, he explained. Subsection (b) has nothing to do with an element of the crime in the sense that it must be established, it just provides two methods of establishing how [the check-writer] knew the check would not be honored. “It is a nice thing for the prosecution to have.” He brought up the aspect of mailing the dishonored check and said that most states require the drawer to receive the notice, but this provision only requires mailing it.

REPRESENTATIVE DANKWORTH said if he takes a check from someone, he has 30 days to get down to the bank…

MR. STERN said that is not correct. Subsection (b) provides one method of proving the element of the crime that requires knowledge. The merchant is not required to tender the check within 30 days.

CHAIR GARDINER said the merchant can hold the check for 60 days and still go to the [district attorney].

MR. STERN said yes, and a similar provision is in existing law. The provision tries to encourage prompt negotiation of the check.

CHAIR GARDINER said businesses tend to turn checks in the day after receiving them.

(0:09:08:0)

REPRESENTATIVE DANKWORTH said the only thing that he has seen is that every attorney general and district attorney in Alaska makes business people mad. He said people write [bad checks] all over town and the merchants bring them to the police. The police notify the district attorney, who will not prosecute anyone for a check that is worth less than $45.00 or $50.00. “They just arbitrarily set this figure that they’re not prosecuting anything under a $50.00 theft, because it’s a check, and then, of course, we get the heat when the business people come down and say ‘why can’t you ….’” He went on to say that the district attorney tells [the merchants] to check out their customers better, and the merchants are asked a long list of questions. He said he does not have an answer, but he has had a lot of people asking him what he is going to do about all the people who write bad checks and then “get on an airplane and take off.”

MR. STERN said this [new language] will make it better, because a person only has to mail [the dishonored check]. There is no way to prosecute every bad check case, but he thinks the statute is improved.

(0:10:30:0)

MR. MCKENZIE said that just about all of subsection (b) is in present law.

CHAIR GARDINER asked if he thinks the new code makes prosecution easier than it is in existing law.

REPRESENTATIVE DANKWORTH said, [inaudible], “but I don’t think you’re going to prosecute.”

CHAIR GARDINER said there is always the problem of trying to write a law because someone is not administering the law like you want them to. If laws are written to fit one personality—in one point in history—there will be problems, he added.

MR. STERN asked the committee if it wanted to include the exclusion of post-dated checks on line 25. A check is something that is not post-dated. The post-dated exclusion appears in the AG memo, he noted.

REPRESENTATIVE DANKWORTH said there is the insufficient check from an account and the other situation is where there is no account. “You’ve got 30 days to [inaudible].

REPRESENTATIVE MILES asked why post-dated checks are excluded.

MR. STERN said the committee had asked him to look at the AG policy, which is to exclude post-dated checks. The state of New York does the same. It is not good to encourage people to accept post-dated checks, and it is more of a civil matter because it is a promise to pay in the future instead of a [false] representation. But, he noted that he does not have a position on that policy. It would limit cases, he added.

REPRESENTATIVE RUDD said a post-dated check will come up to the date written on it, and, at that point, it will be a bad check.

REPRESENTATIVE DANKWORTH said the AG office sees a post-dated check as a promissory note.

REPRESENTATIVE MILES asked if when the check comes up to the day it was dated, it could be considered a bad check.

REPRESENTATIVE DANKWORTH said it is considered a promise [inaudible].

(0:14:39:0)

CHAIR GARDINER asked if there was a motion on the post-dated check exclusion.

REPRESENTATIVE MILES said he would like to see it in there unless there is a tremendous legal problem.

MR. STERN said he does not believe it is a problem. It is just a policy.

CHAIR GARDINER said insufficient funds should not be criminal, and some people argue that. At some point, a person crosses a line. “If you knew it wasn’t in there, why did you take it—you could have protected yourself.” He gave the example of taking someone’s car and promising to pay $300.00 cash later. If he did not pay, what would be the difference between that and [a bad post-dated check]? “You would probably take me to court—it’s a business deal, and that’s what people argue.” He asked when it changes from criminal to civil.

CHAIR GARDINER asked for a roll call vote [on a motion on the post-dated check exclusion]. The motion carried.

(0:16:13:0)

MR. STERN turned to [the definition of] “amount due,” which is the face value of the dishonored check plus all costs and protest fees assessed by the drawee. 

An unidentified speaker asked what a protest fee is.

MR. STERN said he would describe it as a charge on a NSF [non-sufficient funds] check.

MR. MCKENZIE said the bank charges for bouncing a check. The problem of not including those costs is that the bank will need those costs as well as the check value. If a person deposits enough to cover the value of the check, the bank will bounce it again if those fees are not paid.

REPRESENTATIVE RUDD said if she has $15.00 in her account and writes a check for $20.00, the bank will lower her account by another $5.00.

MR. MCKENZIE noted that the defendant should deposit the protest fees as well as the value of the check that was bounced.

MR. STERN asked about the necessity of “the person who draws check with intent to….”

REPRESENTATIVE RUDD moved to adopt Amendment A.

(0:18:43:0)

[Inaudible discussion]

REPRESENTATIVE DANKWORTH said the committee has not adequately covered [inaudible] checks. Maybe there are not enough penalties or something. [Inaudible]

CHAIR GARDINER suggested that Representative Dankworth discuss this with those who are concerned and get some specific comments. “We always hear the gripes, and I am not sure we can do something about them, but maybe somebody would ….”

REPRESENTATIVE DANKWORTH said something inaudible about collecting twice the amount for a bad check, and he asked for more specific language.

CHAIR GARDINER took a roll call vote. He did not announce if Amendment A was adopted.

(0:20:07:0)

CHAIR GARDINER discussed committee meeting schedules. 

(0:21:13:0)

MR. STERN distributed a copy of the existing statutes on eavesdropping to the committee members in order to discuss the amendment to HB 661. The amendment deletes all of the [eavesdropping] language in HB 661, goes back to the original law, and then makes a few changes, he explained. 

CHAIR GARDINER said, “This is kind of confusing,” and Mr. Stern responded by saying this was the best way to deal with it.

[Unofficial recess]  (0:22:23:0) to (0:25:30:0)

MR. STERN said the Subcommission spent about 15 minutes discussing the eavesdropping statute, and staff consolidated the statute. When Mr. Stern took another look, he decided that the consolidation was actually more than that, as there were some substantive changes that were not adequately discussed at the Subcommission level. He decided to leave existing law in place with just a few changes to make the provision fit into the new code. This is the amendment before the committee, “which apparently I did not do the right way.” But the amendment includes his recommended changes from existing law. 

MR. STERN explained that he inserted “intent” to the eavesdropping provision.

(0:27:30:0)

REPRESENTATIVE DANKWORTH spoke of “certain surveillance work where a policeman goes in with a radio attached.” 

MR. STERN said the only change in [paragraph](1) is adding the word “intent.” 

REPRESENTATIVE DANKWORTH made an inaudible comment.

REPRESENTATIVE RUDD suggested that he is referring to something else.

MR. STERN said that [paragraph] (2) has just been turned around to correct the culpability provisions. [Paragraph] (3) in existing law remains the same, and [paragraph] (4) was redrafted to insert “reckless disregard.” He added subsection (b) to say the crime is eavesdropping and it is a class A misdemeanor. He reiterated that the changes were meant to align the provisions to the new code, and his addition of the word “intent” was to exclude any accidental eavesdropping.

[Inaudible comment]

(0:30:22:0)

MR. STERN responded to a question by saying, “as long as there is consent of one party.”

[Inaudible discussion]

REPRESENTATIVE DANKWORTH said he hates to take the tool [of secretly recording someone] away from the police, but he does not want to open it up for anybody to ….

REPRESENTATIVE MILES said, “That’s what we’re doing here.”

REPRESENTATIVE RUDD said that is the way it is now. She asked Representative Dankworth what he meant by the safety of a police officer.

REPRESENTATIVE DANKWORTH gave an example of an officer doing undercover work heading into an alley needing a recording device so the officer in the car can hear what is going on for the sake of safety. He noted, also, that police use eavesdropping [to solve] kidnapping cases. He told of a woman who overheard a discussion about a shooting on her phone’s party line. She called the police, he said, and the big court case was to decide if that was eavesdropping. He is not sure, be he believes the decision was that the inadvertent listening did not constitute eavesdropping. The police need [the right to eavesdrop], “but I don’t think everybody else does,” he concluded.

REPRESENTATIVE RUDD asked if a court order is needed in the case of a police officer [using a recording device for safety]. “If we change the law to say that the consent of all parties must be granted, would that oblige the police to get a court order,” she asked. There are times when police need that kind of protection, but she does not feel [inaudible] that eavesdropping should be allowed [inaudible], but there ought to be exceptions.

REPRESENTATIVE DANKWORTH spoke of different agencies eavesdropping [inaudible]. He does not want the police to have to get a court order every time [they need to eavesdrop]. [Inaudible comments about the complex process police must go through to check out eavesdropping equipment]

REPRESENTATIVE RUDD said she would like to go in the direction of limiting eavesdropping with the consent of only one party quite strongly [inaudible], and [inaudible]. “The reason I say that is because we’ve all seen abuses [inaudible].”

CHAIR GARDINER said this is different from wiretapping.

REPRESENTATIVE RUDD said she is in favor of court orders “where you’re really invading the privacy of another party.” It is important for a third party, like the court, to look at the circumstances and determine if the eavesdropping is necessary or not. 

REPRESENTATIVE DANKWORTH expressed the problem of [offices that are not open on weekends or at night].

(0:37:24:0)

REPRESENTATIVE ELIASON asked the difference between wiretaps and eavesdropping.

MR. MCKENZIE noted the definitions in HB 661. Eavesdropping includes telephones, so it is somewhat broader than wiretapping, which applies only to tapping phones. “If you’re tapping a phone, you’re going to run into federal laws … because that is interstate commerce.”

CHAIR GARDINER said there is a distinction between calling someone and recording that conversation—which is simple—and tapping a phone and recording every call the person makes. Eavesdropping is a broader term that encompasses a lot of activity, he explained. He said Mr. Duncan is redrafting “their” idea because of some of the complaints against the “law enforcement stuff.” [HB 565: An Act Related to Eavesdropping was introduced by Representative Jim Duncan in 1978.] Chair Gardiner suggested holding off on this issue. 

MR. STERN said went on to the provision that dealt with opening or publishing the content of sealed letters and noted that he changed the culpability from “willfully” to “intentionally.” He said he also took out lines 9 to 11 and made the crime a class A misdemeanor. He told the committee that there is one more element that needs to be amended, which is including telegraphs as well as letters. In response to a question from a committee member who asked about exemptions for institutions, like jails, Mr. Stern said institutions are not listed in the exemptions, and there is no such exemption in existing law. 

(0:41:20:0)

REPRESENTATIVE DANKWORTH said a person [in a jail] cannot be sending information back and forth ….

CHAIR GARDINER stated that, with regard to what rights are lost when going into prison, the code attempted to address it under sentencing, but “you can’t look up a statute and find out what rights you lose when you go to jail and what rights you don’t.” He acknowledged that [opening letters] may be the principle that jails operate under, but there is no law as to a prisoner’s civil rights, he explained. 

MR. MCKENZIE suggested distinguishing between civil rights and criminal law. The prisoner may have no cause of action, he stated, but it would still be a crime to violate this law of eavesdropping unless there are exemptions. Having no cause of actions means a prisoner could not sue a warden and prevail, assuming the prisoner’s civil rights to that port have been suspended while in prison, “and I don’t know if they have or not, but this is a criminal statute and does not depend on anybody having any civil rights.” He added that, “I am not saying there wouldn’t be some exemption judicially implied, but they would have to find some way to get out of this.” Maybe maintaining order would be the justification [for invading a prisoner’s communications privacy], he proposed.

(0:43:20:0)

CHAIR GARDINER asked what the last sentence means.

MR. STERN said it is in existing law and he does not know; “I assume that it means that [the law] is preempted by federal law.

REPRESENTATIVE DANKWORTH said, “They can open your mail under some circumstances.”

REPRESENTATIVE RUDD suggested that there are surely other laws that are also [preempted] federal law. What would be the reason for including this language here?

CHAIR GARDINER asked the attorneys to investigate.

MR. MCKENZIE told the committee that he doubts that he can find out, but he can make a few guesses. “If you’re determined to get through this code by the end of this weekend, you can’t be giving me stuff like this to do very much or I’m just not going to get your bill drafted for you.” He said he had no objection to going beyond the weekend, but if this weekend is the deadline, “I can’t take too many more work orders.”

(0:45:03:0)

MR. MCKENZIE said it might be a case of abdication; the state is saying that if the federal government covers it, the state will move aside. Preemption is the other side of the coin where the federal government is restricting involvement by the state.

CHAIR GARDINER said that someone could, theoretically, be prosecuted under both the state and federal governments, “which would never happen.”

MR. MCKENZIE said it could happen.

CHAIR GARDINER said drug laws overlap a lot.

MR. MCKENZIE agreed and said that he does not believe there is anything unconstitutional about the overlapping laws. It may be that the state wants the federal government to spend its money enforcing the law instead of the state doing so. “I don’t know why it’s in here, though … It probably goes back a long way.”

MR. STERN moved on and said that he deleted “the attorney” on line 3, which was recommended by the Subcommission. He said he redrafted lines 10 to 15 in subsection (d). He left all other provisions in existing law together, but he noted that Representative Miles had a problem with the provision that excludes the “master of a ship” [under whom the employee or officer is serving]. He assumed that the ship is transmitting or receiving information, but he has not researched the issue.

(0:47:43:0)

CHAIR GARDINER said the communication [on a ship] is open. It is like talking on a CB [citizens band] radio.

REPRESENTATIVE RUDD said she did not understand subsection (a). 

CHAIR GARDINER said, “This is saying that people who are in the business of transmitting messages for other people are not supposed to divulge….” He said [the law would be] meaningless for boat radios that are broadcast openly.

REPRESENTATIVE DANKWORTH asked about a person making a comment on a CB radio, and then, based on that comment, a listener passed the information along to another. “You ought to hear these truck drivers talk about girls as they go through town,” he said, and he has listened while going on vacation in California. He was curious if it would be illegal for him to repeat what he heard.

MR. STERN assumed that he would not be guilty if he had been listening to a CB radio. He said he does not see how that would be covered. In response to another question, he said the code does not use the term “reasonably” in “who knows or reasonably should know,” because it is not a culpable mental state. But it was easier to read under existing law, he noted.

(0:51:52:0)

CHAIR GARDINER said the eavesdropping issue is still open, but he would like to adopt the rest of the amendment. When it is redrafted, it will be in a clean format.

MR. STERN said he is not sure how the amendment will go into the bill.

CHAIR GARDINER said, “We’re repealing all of Title 11, so even though this is, in essence, just somewhat of a rewrite of existing law, it should appear in a clean format—as a new section--not as an amendment.”

MR. MCKENZIE said that is exactly right.

[The amendment was adopted]

(0:53:09:0)

MR. STERN said the next topic is weapons.

[Inaudible discussion]

REPRESENTATIVE RUDD asked what the issue is.

CHAIR GARDINER said people want to be able to carry concealed weapons while fishing, hunting, surveying, and other activities; however, no one wants dangerous people and robbers to carry concealed guns. The committee needs to figure out how to write the provision in order to let people shoot ptarmigan and carry pistols to protect themselves from bears, he stated. Present law does not allowed concealed weapons, so every time someone goes out fishing with a gun in a holster under his or her jacket it is a violation of the law. The proposed draft made some improvement, but [inaudible], especially in Fairbanks.

REPRESENTATIVE RUDD asked why it is necessary to allow people to carry concealed weapons instead of not concealed.

CHAIR GARDINER explained that, worn on the outside, the guns get wet, dirty, and caught on bushes. Jackets, like rain coats and snowmobile suits, are outer layers that cover a holster.

REPRESENTATIVE DANKWORTH said this is the same situation when dealing with gambling, when we wanted to legalize a social poker game that was never a problem and no one ever got arrested for playing. “When you open that door to concealed weapons, we’re going to arm the public.” He noted that everybody in the bars will have guns. 

CHAIR GARDINER said Representative Dankworth makes a good point. A law that attempts to compromise by allowing “good guys” to carry guns but not “bad guys,” ends up being complex. 

(0:57:23:0)

REPRESENTATIVE DANKWORTH said the state would be better off in the long run if there was a law that a person could not wear concealed weapons “period.” [Inaudible]

REPRESENTATIVE RUDD asked if anyone has been prosecuted for carrying a concealed weapon while hunting or fishing—someone who did not have any intention of using the weapon illegally. 

REPRESENTATIVE DANKWORTH said not to his knowledge, “and I [inaudible] 21 years.” There have been arrests for hunters who stop in the local bar and get drunk after a hunting trip. [Inaudible comment]

(0:58:36:0)

REPRESENTATIVE ELIASON said that type of person is covered [in the code], which refers to those convicted of crimes involving violence. “These are the type of people who you’re trying to exclude from being able to carry a concealed weapon.” 

REPRESENTATIVE RUDD said [those convicted of crimes involving violence] cannot even possess a firearm.

REPRESENTATIVE ELIASON suggested that everyone else should be able to carry one. “We’re putting those people aside and treating them differently, so why should a regular person … not be able to do it?” Representative Dankworth asked if he is saying that a person who has not been convicted ought to be able to carry a concealed weapon, and he answered “yes.”

(0:59:20:0)

REPRESENTATIVE DANKWORTH stated that everybody in the state would be packing a gun and there would be a lot of crimes of passion like shooting a gun during an argument. “The less firearms, and if you believe in gun control, one of the worst things we could do in Alaska is—I don’t want to see gun control---and when you see it misused … these guys get in arguments in bars and … alcohol … shoot it out …. I’d rather say ‘no guns.’”

REPRESENTATIVE ELIASON said a person can do the same thing [by carrying an unconcealed] “38” into a bar. 

MR. STERN said firearms are not allowed in bars.

REPRESENTATIVE DANKWORTH answered that if he saw the weapon, he could leave the bar. If he had an argument with someone whose gun was concealed, he might stay around a little longer than he should.

CHAIR GARDINER asked Mr. Stern to continue.

MR. STERN noted the following changes on the first page: The phrase “felony involving violence,” was changed to “crime involving violence.” Further on, “we specifically say it’s a defense to a prosecution,” where, before, it was “the provisions of (a)(1) and (a)(2) are inapplicable,” but the code must say whether it is a defense or an affirmative defense. On line 23, regarding the possession of prohibited weapons, “I think that legitimately should be an affirmative defense.”  

(1:01:12:0)

MR. STERN turned to the second page [of his amendment] and said, “I only covered the things in this bill that we changed.” On page 121 of [HB 661], he did not change anything dealing with possessing a deadly weapon while your physical condition is substantially impaired, but no one on the committee complained about that. He then turned to [paragraph] (3) of HB 661 where people in Fairbanks had problems regarding the defacing of firearms. He said he redrafted it into two provisions. [Paragraph] (3) covers removing or destroying a serial number with intent to render the firearm untraceable. Originally the “intent” was omitted, he explained. [Paragraph] (4) refers to the person who knowingly possesses the defaced firearm.

MR. STERN said [paragraph] (5) of HB 661 was brought to his attention by some people in Fairbanks. The bill says “discharges a firearm on or along or across the highway,” and the testimony pointed out that the phrase should be “from, on, or across the highway.” He said it was that way in existing law from 1972, and he does not know why the Subcommission changed it.

MR. STERN said testifiers suggested replacing “in” with “at” in the phrase “flourishing, pointing, or discharging a firearm in a public place.” He explained, “As it’s drafted now, it covers shooting at a public place; it doesn’t cover shooting in a public place unless it’s a city of any class. And that’s why the people of Fairbanks were particularly upset because it prohibits shooting in any public place regardless of whether it is a city or not, and existing law covers, simply, ‘at’ a public place.”

(1:03:57:0)

MR. STERN turned to subsection (b), where “inapplicable” is changed to a defense. There was a suggestion in Fairbanks to replace “specifically authorized by the law” with “specifically not prohibited by the law,” which Mr. Stern did not change.

REPRESENTATIVE MILES asked something about existing law.

MR. STERN said existing law is much more restrictive … it only excludes the [prohibition] of firearms in “state parks, which are, by statute or by lawful regulation, open to shooting.” The new Subcommission language excludes shooting ranges, shooting events, hunting areas or similar locations, or where the conduct is specifically authorized by law.

REPRESENTATIVE MILES said he asked this question because the City of Valdez extended its city limits to get everything it could of the pipeline area near Valdez. People from Valdez then came to the legislature as the change inadvertently blocked hunting in that area, because people were not allowed to hunt within the city limits.

MR. STERN said the new language will change that.

REPRESENTATIVE MILES asked if those areas are closed to hunting until the new code passes.

MR. STERN said that under existing law it is unlawful to discharge a firearm in a city of any class. The only exclusion is the state park as stated above. The Subcommission proposal expands that to hunting areas among others, he said.

[Inaudible discussion]

MR. MCKENZIE said he has a problem with “hunting area.” He asked about being out in the wilds where there is no borough and no laws, and if that means guns cannot be fired. What is a hunting area? Is that any place where you are trying to get game? Who’s going to authorize it in the unorganized borough?”

REPRESENTATIVE RUDD said that is a state function.

MR. MCKENZIE asked if the state designates areas in the state where hunting is allowed. [Someone answered, yes.]

MR. STERN said subsection (b) needs some grammatical work. He then turned to “Misconduct Involving Weapons in the Third Degree,” which is the concealed weapon statute, and the Subcommission proposal originally stated:

knowingly possesses a deadly weapon concealed on his person or concealed in any place about his person where the deadly weapon is readily accessible for use;

Mr. Stern changed it to say:

knowingly possesses on or about his person or within his reach in a propelled vehicle any deadly weapon that is concealed;

MR. STERN pointed out the new definitions of “concealed on or about a person” and “in a propelled vehicle.” He said the definitions came from Fairbanks [municipal] ordinances.

(1:09:20:0)

MR. STERN responded to a question by saying that [paragraph] (2) does not just refer to concealed weapons, it covers the possession of [weapons].

[Inaudible discussion]

REPRESENTATIVE DANKWORTH asked if it only deals with those two instances, where the weapon is hidden in a car and when a person is in a liquor establishment.

MR. STERN said paragraph (1) covers two forms of conduct—concealment of any deadly weapon on a person or in a propelled vehicle; paragraph (2) covers one form of conduct—possessing a firearm in any place where intoxicating liquor is sold.

REPRESENTATIVE RUDD asked about line 17, where the term “with” should be “without.”

MR. STERN said, “I assume that’s correct.”

REPRESENTATIVE RUDD asked how the proposed amendment loosens the prohibition against carrying a [concealed weapon].

MR. STERN answered that now [inaudible] is included on line 24.

REPRESENTATIVE RUDD asked why Mr. Stern redrafted the language.

MR. STERN said that motor vehicles were meant to be included [in the concealed weapon provision].

CHAIR GARDINER suggested that was in existing law.

MR. STERN said he is not sure.

CHAIR GARDINER talked about a gun in a glove compartment and some cases regarding that. There was a case where a person pulled up beside another at a stoplight and pulled the gun out….

MR. STERN said, “If you want to cover motor vehicles, I think you should do it specifically, and that’s what I tried to do.” Additionally, the phrase, “concealed on a person or concealed in any place about a person” make people concerned that it covers carrying a gun in a knapsack when backpacking. The definition covers a firearm that is within immediate arm’s reach, he explained, and that should not include a gun in a backpack, which would not be within arm’s reach. 

(1:13:50:0)

REPRESENTATIVE ELIASON spoke of a person who committed a crime of violence and not concealing a weapon.

MR. STERN corrected him and said the first page refers to possession, not concealment. “You simply can’t possess it regardless of whether you carry it or not.”

REPRESENTATIVE DANKWORTH asked about rifles.

MR. STERN said it only covers [weapons] capable of being concealed on a person.

REPRESENTATIVE ELIASON asked about a person committing the crime of misconduct involving weapons in the first degree by possessing one, but “he has to also be convicted of ….

MR. STERN said, yes, the person had to be previously convicted.

REPRESENTATIVE ELIASON said, “OK, that says I can possess a concealed weapon.”

MR. STERN said, “There is no way you can talk about ‘possessing’ a concealed weapon … you possess a concealed weapon when it is possessed on your person.” The third degree provision makes it unlawful to possess a concealed weapon on one’s person. The prohibition in the first degree provision is very broad; it does not require the weapon to be concealed on the felon. It prohibits all possession of weapons that could be concealed on a person, he explained. The third degree provision “only gets you when you’re carrying a concealed ….”

(1:15:50:0)

REPRESENTATIVE MILES asked if “concealed gun” was defined and Mr. Stern said yes. [Inaudible]

MR. STERN spoke of moving quotation marks in a sentence to read concealed “on or about.”

REPRESENTATIVE MILES said it is referring to “possessing.”

REPRESENTATIVE RUDD said Mr. Stern is correct about the quotation marks.

MR. STERN said, “No, we do talk about ‘concealed’ on line 1—any deadly weapon that is concealed.”

REPRESENTATIVE RUDD said she sees what Representative Miles is saying. “What you want to do is define concealment, not possession,” she added.

MR. STERN said he drafted the language by himself, and when he sits down with Mr. McKenzie, they will improve it.

MR. MCKENZIE noted that the language came from Fairbanks, and “you get in more trouble taking statutes from municipalities than you do taking them from other states.” This does need redrafting, he added; Representative Miles is pointing out legitimate problems.

(1:17:50:0)

CHAIR GARDINER asked about the distinction between a deadly weapon and a dangerous weapon.

MR. STERN said a dangerous weapon is anything that is capable of causing death or serious injury, so a pen under the coat could be a concealed weapon; the term should be “deadly weapon.” Someone on the committee asked if a baseball bat was a deadly weapon, and he said the definition includes clubs.

CHAIR GARDINER said as long as both definitions refer to deadly weapons … maybe they could be combined draft. He said, paragraph (2) should read, “a deadly weapon is concealed in a propelled vehicle.” Both (1) and (2) are referring to deadly weapons, so perhaps they can be consolidated.

MR. MCKENZIE said he does not know what the provision is “going to come out looking like when we get done with it.”

REPRESENTATIVE RUDD said she would rather not act on [the draft], but for purposes of discussion she brought up another issue with this provision.

MR. STERN said, “It should be (a)(2),” and that is possessing on a person, not concealed.

CHAIR GARDINER said a bar owner can have a gun.

MR. STERN said, “Not concealed.” Under the code it is unlawful to possess, on your person, a firearm in a bar. There are no prohibitions in existing law from taking an unconcealed firearm into a bar. “Police say you can’t. You can’t keep it on your person. You could probably check it when you walk in.” Under existing law, the bar owner could have one, but, unless there is a specific exclusion in the new code, the bar owner would not be able to have a gun, he explained. He brought up the idea of protection of property and self-defense and said that is why “we put it in; it goes with the exclusions.”

(1:21:30:0)

CHAIR GARDINER said Representative Rudd has made a motion.

REPRESENTATIVE RUDD said withdrew her motion.

CHAIR GARDINER said the committee is trying to cover page 3 [of the amendment].

REPRESENTATIVE DANKWORTH asked if (a)(2) meant that anyone with a business can authorize employees to carry a concealed weapon.

MR. STERN said no. 

REPRESENTATIVE RUDD explained that that refers only to where liquor is sold. She asked if existing law allows guns in bars.

MR. STERN said yes, but there may be municipal ordinances. He noted another exclusion [for homeowners].

REPRESENTATIVE RUDD looked at the language and said, “You can conceal a weapon in you dwelling or property owned by you.”

MR. STERN said property would include a building and a building would include a bar.

REPRESENTATIVE RUDD asked if Mr. Stern is saying “that there really isn’t any need for these.”

CHAIR GARDINER said, no, the bartender might not own the bar, which is most likely the case.

MR. STERN said [paragraph](2) on line 25 should refer only to a dwelling.

(1:23:59:0)

[Someone spoke about “a lady,” and then an unidentified person spoke. The recording was very broken.]

An unidentified testifier said she was working, not in a bar, but in a public place, “where I was dealing with [inaudible], and the employer placed a gun under the counter. It was concealed to the public, and he authorized me to use it if I ever needed it. I never shot a gun, but [inaudible].

REPRESENTATIVE DANKWORTH said the employer would be illegal.

CHAIR GARDINER said yes, but what about the employee. The employer put it there but the employee is running the cash register and is the only one present.

MR. MCKENZIE said the gun was within arm’s reach. If there is only one person there, that person would be in control, and he believes [it may be illegal for the employee].

CHAIR GARDINER said that happens in bars. There is a gun there, he stated, whoever is working.

MR. MCKENZIE asked if more than one person can possess the same gun at the same time.

REPRESENTATIVE RUDD said it is likely not a question of who put the gun there.

MR. MCKENZIE gave an example of there being several employees, and he asked if they all possess the firearm.

(1:25:55:0)

REPRESENTATIVE DANKWORTH brought up a situation of a warehouse full of concealed weapons.

[Inaudible discussion]

REPRESENTATIVE RUDD said she is tempted to delete [paragraph](2) on line 5, because that applies to all four conditions.

CHAIR GARDINER said it only applies to (a)(1).

REPRESENTATIVE RUDD said, “I would move to just limit it to [inaudible].”

CHAIR GARDINER asked if HB 661 included [inaudible].

MR. STERN said it does “not apply to a person in his dwelling or on property owned by or leased to him.” 

CHAIR GARDINER asked for discussion on the motion.

REPRESENTATIVE RUDD said she does not mean “to delete the whole thing, just [inaudible] on property.”

MR. STERN said, “You want to keep the dwelling.”

REPRESENTATIVE RUDD said yes.

REPRESENTATIVE DANKWORTH asked what the motion would do.

MR. STERN said it would make the code consistent with existing law and “it would say that the person that carries a concealed weapon, say in the bar or in any kind of property that he is leasing or owns or even on his land would be an offense; that would be existing law.

REPRESENTATIVE DANKWORTH surmised that “it’s back like it was.”

 (1:28:05:0)

MR. MCKENZIE recollected a change in the justification section allowing deadly force only in one’s dwelling, and then it was extended to property that the person owns or rents. It is perplexing to authorize deadly force and turn around and say that a person cannot have a deadly weapon.

MR. STERN said it is only in [inaudible].

CHAIR GARDINER said, “So you can point the gun at somebody, you just couldn’t….”

MR. STERN said he feels that the amendment is consistent with existing law and is proper.

CHAIR GARDINER took a roll call vote on the amendment, and the motion carried.

MR. STERN said something about property and dwelling.

(1:29:22:0)

REPRESENTATIVE DANKWORTH asked how to write a provision that, in the normal course of business, a person can have concealed weapons on his or her property.

MR. STERN said there would need to be a permit system.

REPRESENTATIVE DANKWORTH said that gets complicated. He said he wants to find a way that a person in the business of buying or selling guns would not need to have them all out in the open. There are boxes full of weapons in the back of a sporting goods store, he stated.

MR. STERN said that would not be concealed on or about a person.

MR. MCKENZIE asked if there is an exception “if it’s done pursuant to the National Firearms Act.”

MR. STERN said the act relates to prohibited weapons. He clarified that the amendment makes it clear that the weapon has to be within immediate reach—it would not cover the back closet or anything like that.

CHAIR GARDINER said, “This was an intent to define ‘concealed,’ to exclude [inaudible].”

MR. STERN said yes, but it is not defined really well. He turned to another change in HB 661 on page 122. He said he excluded the language from lines 12 to 18 regarding shoulder holsters, scabbards, and sheaths. He made the change because “a concealed deadly weapon” is defined as something that is covered and cannot be seen or determined to be a weapon, which, he believes, would cover the language he deleted.

(1:31:52:0)

CHAIR GARDINER suggested moving to the next page.

MR. STERN turned to the term, “a felon who is convicted of a crime involving violence.” The legislature can leave it up to the courts to define, he said, but he created a list of crimes involving violence. The list includes misdemeanors because “subsection (b) includes an attempt or solicitation to commit a crime specified in (a) of this subsection.” He continued, “Some of those crimes are class C felonies; therefore, an attempt to commit it would be a class A misdemeanor. So it includes some misdemeanors.” The question before the committee, he said, is to define a violent crime or leave it to judicial interpretation.

REPRESENTATIVE RUDD asked if the violence must be an element of the crime or could it be any violence when the crime occurred.

CHAIR GARDINER asked her to name a crime where violence occurred that is not a crime of violence.

MR. STERN explained that “if it wasn’t the definition of the crime where violence occurred, it would be another crime.” Mr. Stern defined it to include kidnapping and [inaudible]. It is drafted in existing law as “convicted of a felony or a misdemeanor involving assault and battery, assault with a dangerous weapon, burglary, robbery and like crimes.” An Attorney General [opinion] said the statute does not apply to a person convicted of a non-violent type of felony, and it extends the prohibition of carrying concealed weapons to “persons convicted of misdemeanors involving violence or the probability of violence.” 

(1:34:36:0)

MR. STERN noted the use of the term “probability of violence.” He said that “potential for violence” is used elsewhere in the opinion. The provision originally said “a felony involving violence.” 

REPRESENTATIVE RUDD suggested that it may be too limiting.

MR. MCKENZIE said the courts may see it as unconstitutionally vague.

MR. STERN said he does not believe that the courts found it unconstitutionally vague in existing law. The statute has been upheld constitutionally in 1948, but he is not sure if the decision was specifically on that issue.

MR. MCKENZIE said he is just pointing the possibility that the courts will decline an invitation to define it and say that it is a bad statute and is unconstitutional. A criminal would not be able to know what was allowed, he opined. 

CHAIR GARDINER said existing law is [inaudible].

MR. MCKENZIE said that is even vaguer. “I may be wrong; I’m just saying you can’t always get away with vague language and leave it up to the courts.”

REPRESENTATIVE DANKWORTH offered: “Other than trying to legalize a bunch of people carrying concealed weapons, what’s wrong with our old statute?”

MR. STERN said this is not referring to concealed weapons.

REPRESENTATIVE DANKWORTH said this whole business of concealed weapon [inaudible] the objective [inaudible].

MR. STERN said, “The only exclusion we have now is if you’re engaged in hunting, fishing, trapping, or other outdoor sporting activity or in one’s dwelling.”

REPRESENTATIVE RUDD said, “Or in a bar.”

MR. STERN said, no, that is dealt with in (a)(2), which does not refer to concealed weapons. One of the things they all were attempting to do, he said, was draft a statute to reflect what, in fact, people were doing. If a person is engaged in lawful hunting, trapping and fishing, he or she should not be subject to criminal law.

CHAIR GARDINER said several people in Fairbanks and Ketchikan talked to him about introducing a bill to allow carrying a pistol on their boats and elsewhere. Two people said they went to get a permit so they would not be breaking the law, although carrying a gun is not generally prosecuted in those instances. Chair Gardiner was told by one person, “Why are you always trying to do something nice for the criminals; why don’t you do something that is for us, the law-abiding citizens?”

REPRESENTATIVE DANKWORTH warned against changing the law. He spoke of “gun-enthusiasts” and people who are mad at police and criminals and who will come out in mass to testify how they have a right to carry guns and they will want permits. “And I know what will happen, if that ever happens, and that’s what I’m guarding against—any loopholes.” He said he knows they mean well, but most of “those guys talking that way would scare you to death if they were walking around with concealed weapons. They’ve really got animosity towards certain people,” he added.

(1:38:46:0)

CHAIR GARDINER moved back to the issue of defining “a crime involving violence.”

REPRESENTATIVE RUDD asked if they would need to define violence.

MR. STERN said the language could say “any crime involving the use of physical force against a person.”

MR. MCKENZIE said it would be better to list the crimes, even if it would look a tad ridiculous. “I guess I’m a fan of specificity,” even with a big laundry list. Nothing is accomplished with a vague term. The issue is not simple, and it might as well appear as complicated as it really is, he noted.

REPRESENTATIVE RUDD suggested replacing “crimes of violence” with “crimes with deadly force” or physical force. 

MR. STERN suggested using “a crime that involves use of force against a person,” as that is the type of violence being discussed.

REPRESENTATIVE RUDD asked if when Mr. Stern says that, he means “these specific crimes for which a person was convicted, and not just the general crime. For instance, if someone’s been convicted of a crime in which they did not use force against a person, you can have the laundry list here, then they would not be able to carry a concealed weapon even though they, personally, have not used [inaudible].”

(1:41:20:0)

MR. STERN said that is correct.

REPRESENTATIVE RUDD said, “If we said … then it would [inaudible].

MR. STERN said the problem is that that definition would not necessarily include crimes like rape and arson.

CHAIR GARDINER asked if the list now included rape.

MR. STERN said yes.

CHAIR GARDINER suggested there could be a rape without force.

MR. MCKENZIE said rape can be without consent, not necessarily forced.

CHAIR GARDINER said, “Under this laundry list, somebody convicted of rape wouldn’t be able to have a pistol whether they’ve used force or not.” He is not sure if there are other crimes, and then he said, “kidnapping?”

ANNE CARPENETI, Attorney, Alaska Department of Law, Juneau AK, suggested that “without consent” means the use of force or the threat of force, so “why not use ‘threat’?”

MR. STERN said that can be done, but what about arson and burglary? Those crimes do not use force against a person, and yet they are crimes that should be included.

MS CARPENETI asked if arson is physical force.

MR. STERN said force is directed against a person.

REPRESENTATIVE RUDD said she is about ready to “move the laundry list, even though I don’t like it very much.” [inaudible]

MR. STERN said it is very difficult create a definition for the crimes that he has included in his list.

CHAIR GARDINER said, “The motion is to adopt the laundry list.”

MR. STERN said he would like to review it one more time.

CHAIR GARDINER said he can. He took a roll call vote on adopting the approach of specifically listing crimes. The motion carried.

(1:44:32:0)

MR. STERN said he will provide the list. He turned to the next page. Regarding “deadly weapons,” he said he wanted to exclude ordinary pocket knives. 

[Inaudible discussion]

REPRESENTATIVE MILES said, “First off, an enclosed fist—this is a fist. This is an enclosed fist.” If the intention was a closed fist…[inaudible]. 

MR. STERN said the definition of deadly weapon includes the definition of metal knuckles.

[Inaudible discussion]

(1:47:05:0)

MR. STERN said the definition of metal knuckles can be moved to the general definitions.

CHAIR GARDINER asked if the definitions are only for the purposes of the provision under discussion.

MR. STERN said yes and it does not include a pocket knife.

CHAIR GARDINER asked why that should not be defined generally.

MR. STERN said that a pocket knife could be used to inflict serious injury, but the provision should not disallow concealed pocket knives. A criminal could escape by means [of a pocket knife and it could be a deadly weapon].

CHAIR GARDINER gave the example of reading the [criminal] code in ten years, knowing the definition of deadly weapon. [It may be confusing to see] this section with a different definition.

MR. STERN said he does not see a problem.

CHAIR GARDINER noted that the definition of a deadly weapon is different in “this section.”

MR. MCKENZIE said the general definitions state, “unless otherwise specified or unless the context requires otherwise.” “You get the whole meaning of it brought in from the general definition section, and then you exclude it, which I think is dandy, but if you don’t want to do it that way, you have to figure out some other way.”

MR. STERN suggested that “any deadly weapon that is concealed” be rewritten as “any deadly weapon, other than a pocket knife.”

CHAIR GARDINER said that would be better than having two definitions.

(1:49:10:0)

MR. STERN said it is under misconduct in the third degree, line 1, where he will add, “other than a pocket knife.”

MR. MCKENZIE said that would be fine.

[Inaudible discussion]

MR. STERN said the only problem with this section is with the third degree language. 

REPRESENTATIVE MILES asked to discuss page 2. Regarding hunting areas, there are “game management areas,” but what is a hunting area?

CHAIR GARDINER said game management areas overlap city limits.

REPRESENTATIVE MILES suggested it would be a defensible argument [to hunt in a city].

MR. STERN said it has to be authorized by law.

CHAIR GARDINER said a person can hunt in a city, but is there a conflict?

REPRESENTATIVE MILES said that by calling a place a hunting area, “you can get out of it.” 

CHAIR GARDINER said existing law prohibits hunting in cities, so this may be the same.

[Inaudible discussion]

MR. STERN asked if there are hunting areas within a city. “What if we said, ‘a hunting area outside of a city.’?”

REPRESENTATIVE MILES asked why it would have to be outside of a city; why even mention it since hunting is not allowed anyway.

MR. STERN said the provision has an exclusion for hunting areas.

MR. MCKENZIE suggested making a hierarchy, but he is not sure how that would be done. It is a manageable problem, he stated.

(1:52:38:0)

CHAIR GARDINER asked for the attorneys to deal with it.

MR. STERN turned to paragraphs (a)(3) and (4) [Misconduct with Weapons in the Third Degree], which some people from Fairbanks want to eliminate. 

CHAIR GARDINER noted that paragraph (3) prohibits children from having firearms without the consent of their guardians.

REPRESENTATIVE DANKWORTH surmised that “unemancipated” means the person is not married.

MR. STERN said, essentially, yes.

MR. MCKENZIE said a person can get a court order to be emancipated.

CHAIR GARDINER said he doesn’t see anything wrong with that.

REPRESENTATIVE MILES said it seem ridiculous, because a 17-year-old can join the service but not possess a weapon.

CHAIR GARDINER asked if people under 18 years can buy a gun.

[Inaudible discussion]

MR. STERN said that is why people objected to the provision, and maybe it should be left to municipal regulations. It is not now prohibited under state law [for a person under the age of 18 years to possess a gun], he explained.

CHAIR GARDINER asked if a youth gets consent to buy a gun, does that allow the youth to use it at any time?

MR. STERN said paragraph (3) refers to unemancipated minors, and that would be dealt with in juvenile court, so it would not be a crime anyway. “Maybe we don’t need this.” Regarding paragraph (4), selling a firearm to a youth, he noted the difficulty of proving the elements, so maybe it should be deleted. 

CHAIR GARDINER said he thinks approval should be required.

MR. STERN said that the provision is: 

knowingly sells or transfers a firearm to an unemancipated minor under 18 years of age whose parent or guardian has not consented to the sale or transfer.

MR. STERN said the culpability is “knowing” a parent has not consented to the sale, and that is unlikely except in a small town. As drafted, both sections are unnecessary, he opined.

CHAIR GARDINER said people grow up not knowing how to use guns properly. Having the parents involved [is better] than having kids learn on their own, he said. That is where accidents happen; people have been shot because “nobody showed them how to do it.” Usually a youth gets a gun at age 12 or 13 years in Alaska, and the parent should be involved in the purchase and the use. Maybe the parents will not even know [about the purchase], he added.

(1:56:10:0)

REPRESENTATIVE DANKWORTH said his father gave him a gun at the age of 13 and they hunted together. When he was 15 years of age, he hunted by himself.

CHAIR GARDINER said that is fine. 

REPRESENTATIVE ELIASON said he does not think minors can buy a gun at a store, so it must mean a transfer between persons. A person must be of a certain age to buy ammunition; so certainly, the same is true for firearms.

CHAIR GARDINER said he believes the [federal government] prohibits minors from buying guns and ammunition. He then said he sees nothing wrong with [paragraph](3), which requires consent of a minor’s guardian to have a firearm. “You wouldn’t want kids possessing guns when their parents haven’t consented.”

MR. STERN said if it is made a crime, it is only subject to juveniles. 

REPRESENTATIVE DANKWORTH said it will not be a crime unless the legislature makes it a law.

CHAIR GARDINER made a motion to delete [paragraph](4), as Mr. Stern convinced him that [inaudible].

MR. STERN said it requires that the seller knows that the minor did not have consent. Also, the issue is already dealt with by federal law.

REPRESENTATIVE DANKWORTH said if some minor came up and wanted to buy a weapon from him, he would tell the minor to get….

MR. STERN said the provision does not say that.

CHAIR GARDINER said “possession” will be covered anyway, whether the sale does or not.

REPRESENTATIVE DANKWORTH asked if he can sell a gun to “a little hood.”

[Inaudible discussion]

(1:59:03:0)

CHAIR GARDINER asked for objections to delete [paragraph](4).

REPRESENTATIVE MILES said the age of 18 is unrealistic; some 17-year-olds are out of high school. He said to keep existing law. “I really haven’t experienced problems like that.” He suggested that the children in his district are smarter.

[Inaudible discussion]

CHAIR GARDINER said the age of 16 years may be more appropriate.

REPRESENTATIVE MILES asked if people have been clamoring for the legislature to do something. He has not heard from anyone. What did the Subcommission say?

MR. STERN said the Subcommission made it a crime. He believes the sale of firearms is federally regulated.

REPRESENTATIVE MILES moved to delete [paragraph](3).

REPRESENTATIVE DANKWORTH said that will leave us with no law.

REPRESENTATIVE MILES said it will leave us where we are now before we manufactured a problem.

CHAIR GARDINER took a roll call vote, and [it failed?].

CHAIR GARDINER made a motion to prohibit a minor of less than 16 years to possess a firearm without parental consent. He took a roll call vote and [the motion carried].

ADJOURNMENT

[bookmark: adjcommname][bookmark: adjourn]There being no further business before the committee, the House Judiciary Standing Committee meeting was adjourned at 5:35 p.m.
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