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NOTE: In 1975, a resolution by both houses of the Alaska State Legislature found that Alaska's criminal code was “vastly out of step with constitutional and social developments of recent decades.” The Alaska Legislature then established a Criminal Code Revision Commission as a subcommission to the Alaska Code Commission. 

[bookmark: _GoBack]Pursuant to AS 24.20.075, the Criminal Code Revision Commission (also called the Criminal Law Revision Subcommission and commonly referred to as the “Subcommission”) was tasked with preparing a draft revision of Alaska's criminal code by December 1977. The Subcommission’s tentative draft revision was introduced to the legislature as HB 661. These minutes are part of a series of hearings on this comprehensive revision to Alaska’s criminal laws.

The following minutes were transcribed in 2013 from reel-to-reel tapes recorded on February, 25, 1978. Some of the audio was difficult to understand, and committee members never identified themselves during the hearings. An attempt was made to determine the speakers’ names, but some speakers may be incorrectly identified. In transcribing these minutes, parts of some discussions are absent because they were inaudible. 

The time notations distributed throughout these minutes represent elapsed time from the beginning of the narrative, not real time. That is, these hearing minutes begin at (1:27:30:0) or at one hour, 57 minutes, 38 seconds, and zero tenths of a second.


ACTION NARRATIVE
#hb661

(1:57:38:0)

CHAIR GARDINER called the House Judiciary Committee meeting to order and announced the discussion of Amendment 19. He said the meeting will end at noon.

[Inaudible discussion]

(1:58:28:0)

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, said [Amendment 19] amends Amendment 7 as discussed on February 21, 1978, regarding the use of force by peace officers and other issues. He said he cleaned up the language. In answer to a question, Mr. Stern said, “You have already adopted the amendment and now I’ve worked on it.” [Amendment 19] combines deadly and nondeadly force into one section and eliminates the language about “an officer need not retreat or desist from efforts to the arrest because of resistance or threatened resistance of the arrestee.” He said that is already covered under “Use of Force in Self-Defense,” which says “there is no duty to retreat if the person is a peace officer.” 

MR. STERN pointed out that the committee already adopted “may otherwise endanger life or inflict serious physical injury unless arrested without delay.” “What it says is that use of force is not justified unless the peace officer reasonably believes the arrest is lawful,” Mr. Stern explained, and the provision now refers to “stops” as well as to arrests.

(2:00:21:0)

MR. STERN moved to the second page of his amendment, where he eliminated the word “authorization” from: “reasonably believes necessary to carry the police officer’s direction or authorization.” The term is not used elsewhere, he explained. 

MR. STERN turned to the use of force by a private person in an arrest and noted that the language was simplified and clarified. The one policy issue to decide is the deletion of [paragraph] (3), which reads, “would otherwise endanger life or inflict serious physical injury” [as a circumstance allowing the use of force by a private person]. He told the committee members that they had made the decision that a private person can use deadly force in situations that are identical to when a peace officer can use deadly force in making an arrest. That decision came before the committee adopted paragraph (3), he said. He recommended not allowing private citizens to use force in those circumstances. “I think that the use of force by a private citizen should be limited to paragraphs (1) and (2); [paragraph](3), on page 1, deals with circumstances where you want to give the police officer some leeway, and I think that that should only apply to peace officers, not private citizens.”

(2:02:40:0)

REPRESENTATIVE MILES asked why “firearm” was used instead of “deadly weapon.”

MR. STERN said [paragraph](2) expands existing law in that it allows a peace officer to use deadly force against a misdemeanant, not just felons. The Subcommission felt that the potential for including a deadly weapon or even a dangerous instrument was too gray, and it should be limited to firearms. The paragraph is a significant broadening of existing law, and the Subcommission wanted it to be as restricted as possible.

REPRESENTATIVE MILES asked about a person with a knife pointed at someone’s ribs where drawing a gun might not work.

MR. STERN said that would be self-defense. That is why every one of these provisions starts with “in addition to using force justified under other sections….”

REPRESENTATIVE MILES asked if it could be an arguable situation.

CHAIR GARDINER said, “If the person had a firearm on him, whether he was flourishing it or not, you can shoot him.” If a person threatened an officer with a knife, “there would be no problem with the officer doing something,” but that would not be true if the person simply had a knife on his or her belt.

MR. STERN said that is the situation to avoid, using deadly force against a person fleeing with a knife in his or her belt. 

MR. MCKENZIE pointed out paragraph(1), when force is actually being used.

(2:05:04:0)

REPRESENTATIVE CARPENTER questioned the purpose of deleting paragraph(3) for private persons. What if a person is walking down the street and sees an individual throwing a knife at some children. The person may need to use deadly force to stop the knife thrower.

MR. STERN said that would be covered by the “Use of Force in the Defense of a Third Person.” If someone is in danger of serious injury, a person can use deadly force in their defense. Self-defense and the defense of others are already covered, he added.

CHAIR GARDINER said it is difficult to think of something covered by paragraph (3) that is not already covered by paragraphs (1) and (2), but many believe that a peace officer should have that discretion.

REPRESENTATIVE RUDD suggested that the difference gives peace officers the power to act in situations that may arise in the future, and citizens can act on situations that have already arisen, like [inaudible]. A peace officer can act on a situation that may be imminent, she added, and [Inaudible].

(2:08:07:0)

CHAIR GARDINER asked for questions; hearing none, the committee moved to Amendment 20, “Possession of Gambling Devices.”

MR. STERN turned to page 116 [of HB 661] regarding the possession of slot machines. Amendment 20 provides that slot machines be treated as any other gambling device with regard to the culpability requirements. He believed [similar language contained in] a bill just passed the Alaska Senate. He noted that some people have antique slot machines. 

MR. MCKENZIE said that bill was withdrawn and referred back to the Senate Judiciary Committee. He said, [inaudible] by request.

REPRESENTATIVE DANKWORTH said the language seems a bit clumsy. He has gotten several calls for Anchorage people who collect old slot machines. “Again, I guess we’re back trying to make it OK to gamble in social games at home,” but [one person] was more concerned about not having [a slot machine] confiscated.

MR. MCKENZIE said it is not now a crime to own a slot machine.

REPRESENTATIVE DANKWORTH said, “Why should it be with the intent to only be used in a social game?”

REPRESENTATIVE RUDD said that is the whole point of this amendment. The man would have had to recklessly disregard that the device is used or is to be used in unlawful games.

MR. STERN said unlawful gambling includes social games. That is why there is a defense.

REPRESENTATIVE DANKWORTH said possession of a gambling device is a violation.

MR. STERN said that is correct. He opined that it is misclassified.

REPRESENTATIVE DANKWORTH asked if [the amendment] will allow people to have collector’s items.

MR. STERN said that is the entire point of the amendment.

REPRESENTATIVE DANKWORTH asked if there is enough protection to not allow a professional gambler to set up a few slot machines and “have a game going.”

MR. STERN said yes, the gambler would be guilty of promoting unlawful gambling in the first degree and of possessing a gambling device. 

(2:12:04:0)

CHAIR GARDINER noted the motion and hearing no objection, Amendment 20 was adopted.

[Inaudible discussion]

(2:13:05:0)

MR. STERN turned to Amendment 21, which was inadvertently left out of [HB 661]. The Subcommission decided gambling offenses should provide for forfeiture of gambling devices and certain types of money used in unlawful gambling. When drafting the bill, Mr. Stern thought there would be one forfeiture provision in the criminal code that would apply to both drug and gambling offenses, “but that never came about.” The forfeiture provision applies to gambling devices; money not found on a better; and: 

money used as a bet or stake which is found on the person of one who conducts, finances, manages, supervises, directs, or owns all or part of an unlawful gambling enterprise.

MR. STERN noted that “forfeiture” is not defined. He suggested adding to Amendment 21: “shall be disposed of by (either the Attorney General or the Department of Public Safety).” Eventually, there should be a forfeiture procedure provision, but it is a controversial topic, and the discussion was not started early enough to include it in the criminal code, but if the committee wants to provide for forfeiture at all, Mr. Stern suggested adopting Amendment 21. It does not answer many questions about the forfeiture process, but the language was suggested by the Subcommission. 

(2:15:20:0)

MR. STERN pointed out that under existing law, money used in gambling gains cannot be forfeited. The statute states that the items that are seized in a gambling raid shall be destroyed, but destroying money is not allowed. 

REPRESENTATIVE DANKWORTH asked if anyone had seen the forfeiture language that he submitted in his drug bill. It is patterned after federal law, he stated. The items go to the Department of Public Safety and “they can do this or that.”

MR. MCKENZIE said there is nothing wrong with the procedure in Representative Dankworth’s bill. There are some things in the bill, as he recalls, about not having to have hearings … it can be summarily forfeited and [inaudible].

REPRESENTATIVE DANKWORTH suggested looking at the bill and [inaudible].

REPRESENTATIVE RUDD noted that the items were only “subject” to forfeiture.

MR. STERN said that a certain showing has to be made in order to have something forfeited, but he understands her point. 

REPRESENTATIVE RUDD suggested “shall be forfeited.”

MR. STERN said that was a good idea.

REPRESENTATIVE DANKWORTH spoke of a person who is playing a game, for example, but not running the game, and has $400.00 or $500.00 in his or her pocket.

MR. STERN said that the provision is drafted to include items that were not found on a person. Money on the table could be forfeited, and that is how the Subcommission proposal originally read.

(2:18:15:0)

CHAIR GARDINER asked if the provision can just say “[inaudible] property shall be subject to forfeiture, period.”

MR. MCKENZIE said the Supreme Court would probably take care of that by rule, if the code did not prescribe one.

[Inaudible discussion]

MR. MCKENZIE said the Department of Law (DOL) reviews regulations and actually do the drafting in most instances. “They have the responsibility for formulating and it would put it all in one place.”

[Inaudible discussion]

MR. STERN suggested asking the DOL if it wants the forfeiture power, in terms of [inaudible] regulations. He then asked if the committee agrees with “the 2 and 3 provisions.” He said [paragraph](2) was not very controversial, but [paragraph](3) was.

REPRESENTATIVE RUDD asked if the regulations would set out how to determine whether the person was conducting, financing, managing, supervising, or directing the operation. Would the regulations set out how to make a determination as to whether that money that is found is part the gambling [inaudible]?

(2:20:16:0)

MR. STERN said the regulations could create certain presumptions.

REPRESENTATIVE RUDD said it is somewhat open.

MR. STERN said someone is going to have to [inaudible] forfeiture, if it is not done incident to the conviction.

MR. MCKENZIE said it seems that it is possible that the property might be automatically forfeited unless the owner brought an action to enjoin the forfeiture. That is a possibility, and under the law that says the officer shall destroy gambling implements, [an action] was brought by the owner of the [inaudible]. It is very complicated, he noted.

REPRESENTATIVE RUDD said this is setting out a procedure, but it is not automatic. By saying “shall be forfeited,” then that is correct; it will be forfeited unless somebody protests.

MR. MCKENZIE said he is not convinced it will be interpreted that way.

MR. STERN noted that the Subcommission intended the forfeiture provision to apply only to people who have been convicted of one of those offenses. It is an incident to the conviction of an offense, he added. Forfeiture also entails civil forfeiture, and that is one problem of leaving the language as is, because the estate could move against the person civilly in rem against the item, and just establish it by the preponderance of the evidence that it was used, even though the person was never convicted of unlawful gambling. “In rem,” he said, means an action against an item. Mr. Stern believes that the criminal code should only call for forfeiture after a conviction.

REPRESENTATIVE DANKWORTH said he has concerns, and he spoke inaudibly about pool tables, poker tables, slot machines, roulette wheels, and special carpets.

REPRESENTATIVE RUDD asked him about the special carpets.

REPRESENTATIVE DANKWORTH was inaudible.

MR. STERN said the code covers “that kind of conduct.” There is the offense of promoting gambling.

REPRESENTATIVE DANKWORTH said he is not talking about what someone is convicted on, he is talking about forfeiture. “If you fail to get a conviction because the boss that was running the thing was down the street at that time, and he wasn’t there when the guys go in and raid the place, then he gets to keep all of this stuff.” He believes the state should be able to “go civilly” against people based on that type of equipment, even if no one was convicted.

MR. MCKENZIE said occasionally there will be a plea bargain “where he is not going to be convicted of this … and drop that particular charge and convict him of some other more serious charge—a different charge.”

(2:24:05:0)

REPRESENTATIVE DANKWORTH said he does not agree with Mr. Stern. He does not want to tie the hands of the state.

MR. STERN said there is a constitutional problem. Forfeiture is a criminal penalty. “The proof that would go under civil forfeiture is only ‘clear and convincing’ or ‘preponderance of the evidence,’ and if we try to make it apply to civil, there’s a fair chance that it would be held unconstitutional. Forfeiture is a penalty, in some respects, more severe than a bond.” 

REPRESENTATIVE DANKWORTH suggested adding, “any devise used for gambling in violation of this statute will be forfeited or subject to ….”

MR. STERN said that can be done, and then the court will determine “if you could go civilly.”

MR. MCKENZIE said it is a fascinating question. The way the law is now, all of this is illegal. Gambling devices are supposed to be destroyed under present law. Under [HB 661], a person can have gambling devices and use them in social games, he said, so the question about propriety of civil court has been changed.

CHAIR GARDINER said, “I think we’ve got enough unanswered questions,” and he held the bill.

ADJOURNMENT

[bookmark: adjcommname]There being no further business before the committee, the House Judiciary Standing Committee meeting was adjourned.

(2:25:37:0)
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