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ACTION NARRATIVE
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(0:01:06:0)

CHAIR GARDINER called the House Judiciary Committee meeting to order.

(0:02:00:0)

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, noted changes on page 102 [of HB 661]. In [Hindering Prosecution in the First Degree], Mr. Stern deleted “deadly weapon” on line 7 and “physical” on line 9. 

CHAIR GARDINER said the committee already voted on changing those definitions, so his amendment “is just a drafting change.”

MR. STERN said he also has the first amendment of the day.

Someone suggested calling the amendment, Amendment 11, instead of Amendment 1.

[Inaudible discussion]

(0:03:30:0)

MR. STERN said the amendment is very simple. On page 102, HB 661 states that a person commits the crime of hindering prosecution in the second degree by:

Render[ing] assistance to a person who has committed a crime punishable more severely than a class B misdemeanor. 

MR. STERN explained that Representative Brown correctly pointed out that this provision should apply to all crimes, regardless if they are in Title 11 or Title 12. The amended version is:

renders assistance to a person who has committed a crime punishable by imprisonment for more than 90 days. 

MR. STERN responded to a question by saying, “First degree applies to felons,” and this only applies to situations where someone is not sure what type of crime the person committed or the crime is a misdemeanor. The change expands existing law with regard to misdemeanors.

REPRESENTATIVE CARPENTER said he does not understand.

MR. STERN explained that the provision refers to a crime punishable more severely than a class B misdemeanor. The offense of hindering a prosecution should apply to all crimes in all of the titles of the Alaska Statute, he stated, but the current draft only applies when the crime is punishable more severely than a class B misdemeanor. Crimes defined outside of the criminal code do not refer to class A and B misdemeanors.

CHAIR GARDINER asked for any objections to “Amendment 11.” Hearing none, the motion carried.

(0:05:35:0)

MR. STERN said “Amendment 12” deals with “Making a False Report,” which prohibits calling in, falsely, that an emergency has occurred. The purpose of the amendment is to include falsely reporting an emergency that is about to occur, which was an oversight to not include originally.

CHAIR GARDINER moved to adopt Amendment 12; hearing no objections, the motion carried.

(0:07:15:0)

MR. STERN said Amendment 13 replaces “Making a False Bomb Report” with “Terroristic Threatening,” because a similar provision appears in the federal criminal code with that title. In an earlier meeting, Representative Brown felt that “bomb reports” was much too limiting, and Amendment 13 expands the provision to apply to a number of situations, as follows: 

(a) A person commits the crime of terroristic threatening if he knowingly make a false report that a circumstance dangerous to human life exists, or is about to exist, and thereby
(1) places a person in fear of physical injury to any person;
(2) causes evacuation of a building; or
(3) causes serious public inconvenience.

MR. STERN said to note that the provision is no longer tied to a bomb threat; it could be group of terrorists, for example, and the language is now much broader.

REPRESENTATIVE BROWN asked about who is given the false information and if it has to be directed to the police. If someone calls a school to say there is a bomb….

MR. STERN said the provision is drafted to not require that the report is given to the police. 

REPRESENTATIVE ELIASON asked about a false fire alarm in a school building.

MR. STERN believes that would be a false report. He suggested changing the language to: “makes a false report or an alarm.”

(0:11:05:0)

[Inaudible discussion]

(0:11:55:0)

CHAIR GARDINER asked for objections to the amendment, and hearing none, Amendment 13 was adopted.

MR. STERN said the language includes, “makes, or causes to be made, a false report.” He explained that someone could announce the presence of a bomb but another person may actually report it based on that false information. He asked if “or causes to be made” is necessary.

MR. MCKENZIE said it is not necessary, because Chapter 16 covers liability for the conduct of another.

MR. STERN asked for an amendment to strike, “or causes to be made,” from the provision. He explained that Chapter 16, “Parties to Crime,” provides that a person can be liable for a conduct of another constituting an offense, which will cover the example of causing another person to report a terroristic threat. If “causes to be made” is left in the language, it could cause problems in other statutes where the wording is omitted.

CHAIR GARDINER heard no objections to the above change and to adopt Amendment 13.

REPRESENTATIVE RUDD asked why the word, “intent,” is there.

MR. STERN said it is a culpable mental state, but with this type of crime, “you want it to be somewhat an aggravated circumstance.” The statute does not require that an evacuation of a building occurred, but that the report was made with the intent to cause that to happen. Proving the intent would be just circumstantial evidence, he explained.

REPRESENTATIVE RUDD asked how to prove that intent.

MR. STERN said it is how one proves any intent under the code; a person is unlikely to have a diary spelling out that intention.

MR. MCKENZIE said that there are times when the intent is admitted, but, absent that, a person could never establish a direct observation of intent. The jury infers it from all of the circumstances, and it may find intent beyond a reasonable doubt.

(0:15:39:0)

MR. STERN said the reason why the three [paragraphs] are included is they are the three types of conduct where that the state wants increased penalties for a person making a false report. One of the trade-offs is requiring a higher standard of proof than under the “Making False Reports” statute. He noted that there are states that require the intent and an actual evacuation, but in this provision, a false report with the intent to cause an evacuation is an offense.

REPRESENTATIVE RUDD said, “You seem to be saying this is really a first degree of making a false report and the other is a second degree.” They are not the same thing, because in making a false report, the event “has occurred.”

MR. STERN reminded her that the language was changed to include, “is about to occur.”

REPRESENTATIVE RUDD said she still has a problem with using the term “intent.” “If somebody makes a call and says there is a bomb in the building, you don’t have to prove intent. Isn’t the act itself enough?”

MR. STERN said the provision is drafted to cover any circumstance dangerous to human life, and not just bombs.

REPRESENTATIVE RUDD asked for an example of where “intent” is needed.

[Inaudible discussion]

(0:18:35:0)

REPRESENTATIVE DANKWORTH asked why the word “intent” is so important.

MR. STERN said the statute could be changed.

REPRESENTATIVE DANKWORTH proposed that a person could claim they had no intent ….

REPRESENTATIVE CARPENTER said the person may not have had the intention of causing those circumstances.

REPRESENTATIVE DANKWORTH said it is still a serious crime.

CHAIR GARDINER said a person could not get out of the charges by simply saying he or she did not mean to do it. That is what a jury is all about.

MR. STERN said if the “intent” is deleted, the distinction between making a false report and making a terroristic threat will be lost. “I think that there should be a distinction between the two, and I think that if you can prove the extra intent element ….”

REPRESENTATIVE RUDD asked what happens when someone makes a false terroristic threat when the intent cannot be proven; does it become a false report?

REPRESENTATIVE ELIASON said, under that logic, if someone made a true report, that person should ….

MR. STERN said that you want to encourage people to make true reports.

[Inaudible discussion]

REPRESENTATIVE RUDD said she wants to understand. If she calls and says there is a bomb in the building and the building is evacuated and the public is inconvenienced, then the courts would have to prove that her intent was to do just that.

MR. STERN interjected and offered the following option: saying that a circumstance dangerous to human life exists, or is about to exist “and places a person in fear, causes evacuation, causes serious public inconvenience—in other words, knock out the intent and cause a result.”

REPRESENTATIVE RUDD said that would make her more comfortable.

MR. MCKENZIE outlined the circumstance of a bomb threat that was ignored, and even though the person intended to cause an evacuation, he or she could not be prosecuted. The intent required here is similar to the intent required for a first degree murder charge, he explained. If someone bashes in a person’s head with a club, the jury can easily make the inference of intent. He added that the perpetrator could claim that he had no intent to kill the victim—maybe he thought the club would bounce of the victim’s head. If the jury believed it enough to cause a reasonable doubt then the defendant could be acquitted. “Here, you’re talking about something where it may be more difficult to figure out what the person’s intent was, and maybe that is why you would like to get rid of it.” Proving intent applies to many crimes, but rarely is there direct proof of intent.

(0:24:53:0)

REPRESENTATIVE RUDD moved to delete “intent to” on line 7 and add “and”. On lines 8, 9, and 10, delete “places, causes [inaudible]. She said that Mr. McKenzie makes a good point, but most people would be caught by [paragraph](1), even if there is no evacuation or inconvenience.

CHAIR GARDINER called for a roll call vote, and Representative Rudd’s motion carried, as did Amendment 13.

MR. STERN pointed out the Representative Brown had concerns with “Impersonating a Public Servant.” He said that a person who is not pretending to be someone but is creating that impression would be considered reckless.

REPRESENTATIVE RUDD asked who is a public servant.

MR. STERN said it is defined very broadly.

REPRESENTATIVE CARPENTER said he has never heard of the crime of “compounding.” 

MR. STERN said the term might not be in existing law. Most attorneys will know what it means.

(0:28:05:0)

REPRESENTATIVE DANKWORTH asked if there was any need to use the language “leads one to believe” in the impersonating statute.

MR. STERN said he believes that it is already implied by the culpability term. “Pretending” is a result of the conduct, and the culpability is reckless, which requires an awareness of an unjustifiable risk. 

REPRESENTATIVE DANKWORTH gave an inaudible example of impersonating police.

MR. STERN said that would be covered under the statute.

[Inaudible discussion]

(0:29:35:0)

MR. STERN noted that the committee had asked him to confer with “Charlie Parr” on “Tampering with Pubic Records” and “Misuse of Confidential Information.” A letter from Mr. Parr states that the statutes were consistent with [inaudible] the Freedom of Information Act or the bill that was referred to.

MR. STERN turned to “Riot, Disorderly Conduct, and Related Offences.” He will not to go through it section by section.

[Inaudible discussion]

MR. STERN said the next amendment was done at the request of Representative Rudd. Under “Riot,” he deleted two unnecessary words: “recklessly” and “imminently.” He said the changes just simplified the provision.

REPRESENTATIVE RUDD moved to make those two changes.

CHAIR GARDINER heard no objection, and the amendment was adopted.

(0:32:01:0)

MR. STERN turned to “Abuse of a Corpse,” and he recalled that “corpse” can include both animals and humans. He suggested inserting “human” before “corpse.”

REPRESENTATIVE CARPENTER so moved.

[Inaudible discussion]

MR. MCKENZIE suggested another term besides corpse.

MR. STERN said then the title would read, “Abuse of a Dead Human Being.” Someone moved to make that change.

[Inaudible discussion]

REPRESENTATIVE RUDD said she preferred the existing language.

CHAIR GARDINER took a roll call vote and the motion [to replace “Corpse” with “Dead Human Being”] failed.

MR. MCKENZIE said there is still the problem of the term “corpse” referring to animals.

MR. STERN suggested that that is no problem. He confirmed the committee’s intent for “corpse” to refer only to humans.

(0:36:35:0)

MR. MCKENZIE pointed out that someone offered a motion to put the word “human” before “corpse.”

REPRESENTATIVE CARPENTER said he withdrew his motion.

REPRESENTATIVE ELIASON asked about the prohibition against “removing” a corpse and if that included moving a corpse off of the road after a car accident.

MR. STERN said removal meant disinter. 

MR. MCKENZIE said “remove” could be removed and then the act would be covered under theft.

MR. STERN said the Subcommission determined that a corpse was property, and since “disinter” is in the provision, “remove” is unnecessary.

MR. MCKENZIE agreed.

REPRESENTATIVE ELIASON moved to remove “remove.”

CHAIR GARDINER heard no objection, and the motion carried.

(0:38:22:0)

REPRESENTATIVE CARPENTER said there is an obsolete usage of “corpse” [in the dictionary] that could mean a human or animal body, living or dead. The first definition is, “a dead body, especially of a human being.” 

MR. STERN said, “Stick with corpse,” and then he moved to “Cruelty to Animals.” He does not recall any issues with that, nor with the next statute, “Obstruction of Highways.”

REPRESENTATIVE CARPENTER asked if the Subcommission felt it was important to make obstructing highways an offense of strict liability.

MR. STERN said only [paragraph](a)(1) is a strict liability offense. There is a defense to that, and he thinks that it negates the offense of strict liability. 

REPRESENTATIVE CARPENTER said it was somewhat of a misnomer.

MR. STERN said not really. If all the prosecution can prove is that a person dropped, or permitted to drop, a substance on a highway that created a substantial risk of physical injury, proving culpability is not required. If the defendant convinced the state that reasonable steps were taken to resolve the situation, the person could get out of the charge, but the state will never be required to prove a culpable mental state. There is a defense, he reiterated, but it does not go to “culpability” but to steps taken after the highway was obstructed. For example, if a bag of nails fell off of a truck, under (a)(1) the driver would be strictly liable even without an awareness of the accident, because the provision requires the defendant to exercise substantial care in those circumstances. However, if the defendant took reasonable steps to recover the nails from the highway and no person suffered any injuries, the charge would be dropped.

(0:41:33:0)

MR. STERN said the policy makes sense. A person hauling a dangerous item will be guilty if the item falls [onto the highway] unless steps are taken to remove the hazard. 

MR. MCKENZIE said the person will be guilty when the item falls off regardless of how much care was used [to prevent it]. If the driver did not know that it happened, there would be no way to come under the affirmative defense. It is designed to encourage substantial care [when hauling potentially hazardous items].

REPRESENTATIVE CARPENTER said he does not like the doctrine of strict liability on anything.

MR. STERN said that protecting the public is one area where strict liability can be applied. In order to do so, he said, there must be a very small penalty. Here, it is a misdemeanor with a 90-day maximum.

CHAIR GARDINER announced the next topic of prostitution [Amendment 15].

REPRESENTATIVE RUDD asked Mr. Stern to explain the provision.

(0:43:06:0)

MR. STERN said existing law is unenforceable because it is ancient and only applies to a female prostitute. It now applies to female and male prostitutes, as well as the person requesting the act. It provides more severe penalties for a pimp or panderer under “Promoting Prostitution,” and under “Compelling Prostitution,” it provides a very severe penalty for causing a child under 16 years of age to engage in prostitution.

REPRESENTATIVE RUDD asked if that has changed from present law.

MR. STERN said existing law is unenforceable completely; but where the two are fundamentally different is where it applies to both sexes and has penalties for the “patron.” The provision is also consolidated from existing law, he explained.

REPRESENTATIVE DANKWORTH asked about [Compelling Prostitution in the First Degree], and why it was not a class A felony. “Forcing somebody to do that,” he said, [and then something inaudible about threats and physical force].

MR. STERN said, “What it would cover is slapping a person.”

REPRESENTATIVE DANKWORTH asked how close the conduct was to rape. He added, “[Inaudible] … if you just tell them you’re going to kill them if they don’t [inaudible].”

MR. STERN said, “Here, you’re not talking about killing someone.” Arguably, under ….

REPRESENTATIVE DANKWORTH interjected and said, “You’re not talking about killing when you’re talking about rape either.”

MR. STERN asked to [deal with it later]. He said he will cover the topic as a classification issue.

REPRESENTATIVE DANKWORTH said it is a very serious offense, and he spoke of young girls running away and… [inaudible] “threatening them to do these things.”

MR. STERN said he does not think there is anything wrong with the prostitution statute, but there are problems with “Solicitation for Purposes of Prostitution” in Section 110 on page 112, line 25.

(0:46:03:0)

[Inaudible discussion]

(0:43:36:0)

MR. STERN pointed out that there is only one reason for this amendment, and if the change is not made, “I think every act of prostitution will be a solicitation.” The Subcommission made prostitution a class B misdemeanor, but solicitation is a class A misdemeanor, and it is soliciting another person to engage in prostitution. “When you think of prostitution … virtually every act of prostitution is going to involve solicitation,” he stated. The commentary discusses that the provision is primarily for street solicitation, “so if you want to have increased penalties for street solicitation, you should do it this way.” The current language may be open to constitutional attack, because it is very difficult to think of an act of prostitution that will not involve a solicitation.

MR. STERN explained that his amendment requires solicitation to occur in a public place. He noted that “public place” has a very broad definition.

REPRESENTATIVE CARPENTER moved [Amendment 15].

REPRESENTATIVE DANKWORTH put forth the scenario of no actual solicitation until one enters a house … what are you dealing with there?

MR. STERN said it would be prostitution, which is a class B misdemeanor. “I think you could still argue that you were, in fact, solicited out in the public place.” He said he is not aware of any state that deals with prostitution as HB 661 does. Other states do not have a separate offense of solicitation, and they rely on a general solicitation statute that would have a penalty of one degree lower than the associated offense. He reiterated that the problem with solicitation is “the public-place aspect of it.”

(0:49:38:0)

MR. STERN answered a question by saying, “No, I don’t think so at all, because under existing law, there’s no particular solicitation statute to begin with.” Many people are bothered by being solicited walking down Fourth Street, he added.

MR. MCKENZIE said with this amendment, the prostitution statute will not cover solicitation of prostitution in a private place; therefore, the general solicitation statute would apply in that situation. That would make the offense one degree less than the class B misdemeanor.

MR. STERN said that the offense would still be a class B misdemeanor.

MR. MCKENZIE surmised that solicitation in a private place would be a class B misdemeanor and in a public place, a class A misdemeanor.

MR. STERN said that is correct.

REPRESENTATIVE RUDD said she recalls that “Peggy” spoke on prostitution.

MR. STERN said the American Civil Liberties Union testified in Anchorage and said it should not be criminalized.

(0:50:43:0)

[Inaudible discussion]

CHAIR GARDINER said if there is no objection, Amendment 15 carries.

(0:51:00:0)

MR. STERN told Representative Carpenter that his question regarding “local option” is being researched in Legislative Affairs.

[Inaudible discussion]

MR. STERN recommended deleting “Promoting Prostitution in the Second Degree” and replacing “Promoting Prostitution in the First Degree” to “Promoting Prostitution.” This is an issue that divided the Subcommission. He gave the example of a taxi driver who steers a person to a prostitute, but “does not specifically act with the intent of promoting prostitution.” The second degree offense was written as follows:

A person commits the crime of promoting prostitution in the second degree if he engages in conduct, other than as a person being compensated for personally rendered sexual conduct for hire or his patron, that aids or facilitates an act of prostitution.

MR. STERN said a person does not have to intend to promote or facilitate prostitution; the person only needs to be reckless as to whether his or her conduct is promoting prostitution. So a cab driver taking a person to a place of prostitution would be guilty under that statute, and a substantial number of people on the Subcommission felt that was an unwarranted extension of criminal liability. The first degree offense would cover the cab driver if he or she engaged in conduct that institutes, aids, or facilitate a prostitution enterprise. 

MR. STERN said a “prostitution enterprise” is an arrangement in which two or more persons are organized to render sexual conduct for hire. There must be intent, he added. Oregon, for example, only has one statute like he is recommending. “The second degree offense … extends criminal liability too far,” he opined.

(0:54:03:0)

CHAIR GARDINER said the motion is to delete “Promoting Prostitution in the Second Degree.” Hearing no objection, the motion carried.

MR. STERN asked if the legislature intends to impose strict liability on the person who induces or causes a person under 16 years of age to engage in sexual conduct for hire, even though the child may look 16. When a person is under 16 years of age, “you may wish to impose strict liability.” He noted that “Compelling Prostitution” has different degrees for children under 16 years of age who are compelled to engage in prostitution and for children less than 19 years of age. He suggestion is imposing strict liability when the child is less than the age of 16 years but not impose it for children between the ages of 16 and 19. He noted the similarity with sexual offenses in the code.

MR. STERN answered an inaudible question from Representative Dankworth by saying, “If she’s under 16 but over 13, it will be a class C felony and if she is under 13 it would be an A felony.”

REPRESENTATIVE DANKWORTH asked if it mattered if….

MR. STERN said that is another question, as well as if [paragraph](2) applies to the person who hires the person. That is not clear, but, he said, it should exclude the patron.

(0:56:23:0)

CHAIR GARDINER asked if the crime is strict liability.

MR. STERN said he believes HB 661 does not make the crime a strict liability—a person has to at least be reckless.

REPRESENTATIVE DANKWORTH said he has “problems with guys who engage in that type of stuff with children, anyway, whether they should have some responsibility … to find out how old they are.” It is [not enough] to say, “I didn’t know that she was only 14.”

CHAIR GARDINER said that “even if she is over 16 he’s still going to be guilty of a felony.” Strict liability is more for innocent conduct where someone is liable. “Even if he thought she was over 18, he’s still guilty of an offense.”

REPRESENTATIVE ELIASON opined that strict liability is justified.

CHAIR GARDINER said, “We need a motion on that.”

REPRESENTATIVE DANKWORTH moved [to make Sec. 11.56.142 paragraph (a)(2) a strict liability offense].

MR. STERN interjected by adding “as to the age.”

MR. MCKENZIE suggested, “It is not a defense that the person did not act with a culpable mental state as to the age … or something to get the notion across.”

REPRESENTATIVE CARPENTER said he is opposed to the amendment. He believes that a person should have the right to a defense. He has seen 15-year-old girls “who are perfectly capable of passing themselves off as being considerably older and have identification to prove it. I don’t think it is right, but I don’t see removing a person’s defense.”

CHAIR GARDINER said that he does not think the perpetrator is entitled to a defense when he has made a decision to be involved in illegal activity. He added that the defendant already made the decision to compel people [to be prostitutes], and, on top of that, he is careless about how young they are. He said he is not concerned about the [person who compels a child to be a prostitute] having a defense. He is concerned with the age of the [child].

REPRESENTATIVE CARPENTER said he disagrees; he does not like to remove a person’s defense on anything.

REPRESENTATIVE DANKWORTH made an inaudible comment.

CHAIR GARDINER asked for a roll call vote, and the motion carried.

(1:00:03:0)

MR. STERN noted that the next issue is if [paragraph](2) applies to the patron. The Subcommission’s intent was that it did not apply. He noted that [paragraph(a)(2) under Promoting Prostitution in the First Degree], specifically excludes the patron. He said that provision is an example to show that some parts of the prostitution offenses specifically exclude the patron from the offense. In other words, he said, inducing prostitution or remaining in a place of prostitution does not apply to the patron.

MR. STERN said the law should never be interpreted that a patron is guilty of compelling prostitution. “I think it would be seen as he induced the person.”

REPRESENTATIVE RUDD said, “But here we’re talking about kids under 16 … and [inaudible] should have burden.”

MR. STERN said he probably agrees with her, but he is not sure if it should be a felony.

MR. MCKENZIE said to make a more severe offense for engaging in sexual conduct for hire with a person under 16, “I think it should be in another degree of prostitution, rather than classified as compelling prostitution.” “I don’t have any problem with treating it more severely, but I don’t think it belongs in there,” he said.

MR. STERN said, “But, arguably it would.” He suggested the phrase: “other than a patron, induces or causes” in [paragraph (a)(2)].

MR. MCKENZIE agreed, and that motion was offered.

CHAIR GARDINER heard no objections, and the motion was adopted.

(1:03:39:0)

REPRESENTATIVE DANKWORTH opined that he liked “that second section on prostitution, but the penalties are too high. Now we are getting into 18-year-old girls that are hiring out and we’re making it a C felony.” He added that he does not feel as protective of 17 and 18-year-old girls as he does girls under 16 years of age. 

MR. STERN just realized that the language is probably unnecessary. He said, “Promoting Prostitution in the First Degree” states that a person commits the crime if 

(2) he, other than as a person being compensated for persona1ly rendered sexual conduct for hire or his patron, induces or causes a person to engage in prostitution or to remain in a place of prostitution;

MR. STERN noted that intent must be proven, but much of the conduct covered under “Compelling in the Second Degree” is covered by the offense of promoting prostitution in the first degree. He noted the intent requirement and said, “Perhaps it should be a class C felony when you prove that extra intent.”

REPRESENTATIVE DANKWORTH said he has no problems with class B or C misdemeanors, but he is concerned with the class C felony. “Now I think we’re getting into an area where you can arguably say that a guy could easily be fooled by these 18-year-old girls, and [inaudible].

CHAIR GARDINER asked if someone induces a person to be a prostitute, could he or she do that without the intent to promote prostitution.

MR. STERN said he does not see how.

CHAIR GARDINER said it seems to him that if a person induced or caused somebody to be a prostitute, which is what Sec. 150 says…if you have done that, then you [are guilty of the] intent to promote prostitution.

(1:06:06:0)

MR. STERN said that if someone tells a 17-year-old girl that being a prostitute is a good life, that is not, arguably, an intent to promote prostitution. It is a lesser standard, and that is what the second degree offence should get, he said. “I don’t think you want to face criminal liability on such casual remarks; you want to base it on ‘intent to promote.’” Since the statute already covers the situation where the child is under 16, and since promoting prostitution in the first degree covers the situation where a person acted with intent to promote prostitution, there is no need for “Compelling Prostitution in the Second Degree.”

REPRESENTATIVE DANKWORTH asked if the provision was aimed at pimps.

MR. STERN said no, but “see that’s another thing.” He opined that the Subcommission went “somewhat overboard” with the degree structure. “Promoting Prostitution” is aimed at the pimp, and this is ….

REPRESENTATIVE DANKWORTH made an inaudible comment.

MR. STERN said, “That’s right, he’s specifically covered in the first degree provision.” So, delete the second degree provision, he said.

REPRESENTATIVE CARPENTER moved to delete [Sec. 11.66.150].

REPRESENTATIVE DANKWORTH asked if [inaudible] is covered elsewhere.

MR. STERN said, “If you have proven intent to promote prostitution and inducing or causing it, this covers the first degree offence—a C felony—and it covers the pimp.”

REPRESENTATIVE DANKWORTH said, “If they are under 19.”

MR. STERN said, no, it covers any person.

CHAIR GARDINER said the only thing that would not be included under Sec. 120 that had been included under Sec. 150 is a person saying to somebody between the ages of 16 and 19 that being a prostitute provides a good life with good income. That person would not really be involved, he surmised, and not really be trying to convince.

MR. STERN said he reads it that way.

CHAIR GARDINER asked for objections to deleting [Sec. 11.66.150]. Hearing none, the motion was adopted.

(1:08:36:0)

MR. STERN said “Compelling Prostitution in the First Degree” becomes “Compelling Prostitution.” 

CHAIR GARDINER asked what happens to a person who compels prostitution by threatening deadly physical force.

MR. STERN said, unless the threat is done with a gun, it would be an assault and covered under compelling in the first degree. It would be a class B felony. If the threat was with a gun and there were some injuries, it would be a class A felony assault in the first degree.

[Inaudible]

(1:10:34:0)

CHAIR GARDINER expressed a concern. He said it is a class A felony to commit the crime of sexual assault (engaging in sexual penetration with another person without consent of that person). “So that’s rape,” and the person does not have to use force or threats. “In my example, I threaten them with a gun….”

MR. STERN said if someone is an accomplice to a sexual assault, that is a class A felony. “You’re pointing a gun at some woman” and demanding her to engage in prostitution, and “you have a friend who will be hiring her—I think they would see the friend as your accomplice.”

CHAIR GARDINER continued and said the woman was threatened to work for the prostitution business of the person threatening her. He said it seems like that person would be guilty of a class B felony. It is much more serious as ….

MR. STERN said he would like to think about other ways of approaching this language, but it could be treated very simply by inserting “is a class B felony unless the person used deadly physical force or threatened deadly physical force.”

CHAIR GARDINER asked Mr. Stern to think about approaching the crime through the rape statutes. “You are forcing this person to have sexual penetration without consent.”

MR. MCKENZIE said penetration is not required under the prostitution statute.

MR. STERN said he will work on it.

REPRESENTATIVE DANKWORTH told Mr. Stern to also consider that the same people “take these kids in order to get them on narcotics, and then …”

MR. STERN said taking any form of conduct and trying to think of all the different ways to commit it creates 12 more degrees.

[Inaudible discussion]

MR. STERN turned to Amendment 16, which should be called the “Ed Dankworth Professional Gambler Amendment.” The amendment fits in on page 118 [of HB 661]. The bill provides an affirmative defense to gambling for a player in a social game, and the amendment would provide that a player does not include “a person who engages in gambling for a livelihood or derives 20 percent of his income in any one year for the past five years from unlawful gambling.” If a person is charged with unlawful gambling and asserts that he or she is a player in a social game, that affirmative defense must be established by the player, not the state, he explained.

[Inaudible discussion]

REPRESENTATIVE RUDD said that people who make a living at gambling do not report to the IRS. How can it be proven?

MR. STERN said, “It is up to them to prove it.”

(1:14:55:0)

REPRESENTATIVE RUDD said it will be difficult for the state to disprove it.

MR. STERN answered that the person must establish that he or she is a player. “How would the person prove it? I don’t know.” Often [professional gamblers] do not report their incomes, but this [language] resolves Representative Dankworth’s problem of exempting professional gamblers from social games.

(1:16:10:0)

REPRESENTATIVE DANKWORTH said police will have a difficult time proving what percentage a person earns from gambling. “I guess that’s about as well as you can do.”

MR. STERN said he does not like the whole idea, because it is unworkable; however, the policy is a good one and should be expressed somewhere in the statute—that there is no affirmative defense for a professional gambler.

MR. STERN responded to Representative Rudd by saying the gambler must establish the he or she is a player.

REPRESENTATIVE RUDD made an inaudible comment.

MR. MCKENZIE said if there is evidence on both sides of the issue, the [gambler] will have to prevail by a preponderance [of evidence]. If the state has some evidence that suggests that the person is a professional gambler—if it was the state’s burden….

REPRESENTATIVE ELIASON said, “The feds require some type of a gambling stamp or … if you’re a professional gambler you sign up for…. He asked if it is based on income.

MR. STERN said he believes there is some [inaudible]. The only state he consulted was Missouri, and this was its approach.

REPRESENTATIVE ELIASON said he could see a bartender working part time and [inaudible].

MR. STERN said the important thing is that under HB 661, even if someone may be a professional gambler, he or she still has a defense; with the amendment there is no defense. The debate is the burden of proof, “but at least there is some opportunity to deny the defense when [a person] is a professional gambler,” he added. “You’re hoping that you are not going to have many prosecutions for gambling, and the times that you do get the professional gambler, he has that burden of establishing it.

REPRESENTATIVE DANKWORTH opined that the problem is trying to legalize gambling in homes, even though there has never been an arrest in Alaska’s history. “Same with marijuana or anything else, you get into these problems, so I guess that’s as good as you’re going to get,” he added.

CHAIR GARDINER said something about “guys traveling around taking people….”

REPRESENTATIVE ELIASON spoke inaudibly, and Alaska law has had a lot of things that police have found unworkable, although the laws are now being cleaned up. [Inaudible]

REPRESENTATIVE DANKWORTH said, “When you’re going engage in [inaudible] in anybody’s home … poker game, you’re going to have to have pretty good evidence, you’re not going to be able to go in there and [inaudible] … If he’s going from game to game, you’re going to have to do some investigation work, but that’s the only way I know to do it … [inaudible] … If they can show that he’s been in at least 50 games in the last six months….”

MR. STERN said, “It is important to note that if you can prove that the person promoted gambling, or profited from unlawful gambling, he is going to be guilty of, perhaps, even a felony.”

(1:21:05:0)

MR. STERN responded to a comment by saying, “No, you cannot, because the promoting offense specifically excludes a person who is a player.” The definition of “promoting gambling” is a person acting other than as a player, and the person who makes a livelihood of gambling is not a player. “So it’s effective both ways,” he added.

MR. MCKENZIE pointed out that the amendment will prohibit someone who has been convicted of gambling within the last five years—someone who has done his time and has been released from custody—from engaging in a social game.

MR. STERN asked how that would happen.

MR. MCKENZIE said it is an affirmative defense that you are a player in a social game, and you cannot be a player if you have derived at least 20 percent of your income….

MR. STERN interjected and said, “But it doesn’t say that ….”

REPRESENTATIVE ELIASON said a person does not get much income in prison.

MR. MCKENZIE said that conceivably you are penalizing a convict who has gone straight—at least not allowing that person to play in a social game.

REPRESENTATIVE DANKWORTH made an inaudible comment.

MR. STERN said if the committee wants to exclude professional gamblers, this is the only way to go about it.

REPRESENTATIVE RUDD asked why it is necessary to [inaudible].

MR. STERN said, “It isn’t.” A person participating in a social game is guilty of gambling; however, there is an affirmative defense of being a player in a social game. Customarily, people playing social games in Alaska are not “busted today and won’t be busted under the code.” The code still has to face up to the issue, he explained, and the problem arises of the professional gambler making a lot of money playing a social game.

REPRESENTATIVE RUDD said, if the law is working now, why change [inaudible].

CHAIR GARDINER said one of the goals of the [criminal code] revision was to reflect reality, “to not have a lot of laws on the books especially for [inaudible].” He spoke of felonies “that we were allowing to go on as a matter of policy.” He added, “Maybe there are times when you do want to make something criminal and not prosecute it, but that was one of the things that we tried to do was to remove things that really were not a reflection of reality.”

(1:24:22:0)

MR. STERN said it is difficult to remove social games [from the code] and not leave the door wide open. “I think we did a good job of it; I think this amendment tightens it up some more.”

[Inaudible discussion]

CHAIR GARDINER said Washington State had an initiative on social gambling …. He asked for a discussion of Amendment 16, which excludes a person who engages in gambling for a livelihood or derives 20 percent of income in any one year for the past five years from unlawful gambling from being defined as a player. Hearing no objection, Amendment 16 was adopted.

(1:25:14:0)

[Inaudible discussion]

(1:26:56:0)

MR. STERN turned to Amendment 17, which amends Title 12 and adds: “in addition to the authority already granted to arrest, a peace officer without a warrant may arrest a person when there is probable cause for believing that the person has committed assault in the third degree against a member of the person’s household.” He said “household” is defined as a social unit comprised of those living together in the same dwelling. The amendment will allow a peace officer to arrest for a misdemeanor assault committed outside the presence of the officer when there is probable cause for believing that it has occurred.

REPRESENTATIVE RUDD asked about assaults in the third degree.

MR. STERN said they are typical assaults: recklessly causing physical injury (without a deadly weapon or dangerous instrument). It also can be placing a person in fear of physical injury and, with criminal negligence, causing physical injury by means of a deadly weapon. It is a class A misdemeanor, he said, and the amendment allows the officer to arrest, and does not affect page 91 of HB 661, which will be addressed separately in the next amendment (Amendment 18). He said “Peggy” recommended the initial changes and Mr. Stern made some changes to that. “I would just as soon let Peggy handle it,” he added. 

MR. STERN said Amendment 17 should be considered regardless of any decision on Amendment 18. He suggested passing Amendment 17.

REPRESENTATIVE RUDD moved Amendment 17.

MR. STERN said the term “probable cause” is used instead of “reasonable cause.” The Supreme Court has interpreted the two to be the same, and “probable cause” is the term used in Alaska statutes.

REPRESENTATIVE CARPENTER asked about other degrees of assault.

MR. STERN said they would be covered elsewhere.

REPRESENTATIVE DANKWORTH said, “We’ve now given police the authority to arrest people in somebody’s home without a warrant based on something he didn’t see.” It is one person’s word against the other, he stated.

MR. STERN said, “No, we haven’t said that.” It is probable cause.

MR. MCKENZIE said probable cause can come from believing one person and not the other.

MR. STERN said the amendment refers to probable cause, and in some situations one person’s word will be probable cause when another person’s word will not be. There is authority for this in the drunken driving law, and other states have similar provisions.

(1:30:45:0)

REPRESENTATIVE DANKWORTH said he knows what the amendment is getting at; “every time we start trying to solve problems by [inaudible].” He said he put a “no-knock” provision in his drug bill, where a judge gives out the authority “to do this and nobody would go for it.” Now the [police officer] can just go in without any warrant and arrest somebody.

MR. STERN said this does not give authority for going in without a warrant; it is simply grounds for arrest. The officer has to be lawfully on the premises. If an officer is invited and sees that a spouse has been assaulted, the officer may make an arrest. 

REPRESENTATIVE ELIASON asked about the authority to enter. What if the wife says come in and the husband said no?

MR. STERN said he cannot answer that.

CHAIR GARDINER noted that this provision covers the authority to arrest, not the authority to enter.

MR. STERN said the issue of being lawfully on the premises is another issue.

MR. MCKENZIE said that is covered in the law somewhere.

CHAIR GARDINER asked if the amendment will enable someone to enter the premises to make the arrest.

MR. MCKENZIE volunteered to find out.

(1:32:24:0)

REPRESENTATIVE DANKWORTH noted that he is not opposed to [Amendment 18]; he is just discussing it, because “we are opening [inaudible].”

“PEGGY” [Unknown Surname or affiliation] said, as far as grounds for entering, an officer can arrest people for a number of things like using drugs inside a house, but that is a completely different issue than entering that house and then finding the conduct. “There may be a valid claim that the police unlawfully entered and made a search and seizure, and even though they could have arrested for the offense, they were unlawfully there and could not,” she said.

MR. MCKENZIE read Sec. 12.25.100: “A peace officer may break into a building or vessel in which the person to be arrested is, or is believed to be, if the officer is refused admittance after he has announced his authority and purpose.” It will not allow a no-knock entry, he added.

REPRESENTATIVE DANKWORTH asked if this is with a warrant.

MR. MCKENZIE said, “I don’t believe so.” Who is going to give you permission to enter their house to arrest someone?

REPRESENTATIVE DANKWORTH said, nobody would, and that is why a warrant is required.

MR. MCKENZIE said warrants are not required for felonies. The idea is to not require a warrant for this type of misdemeanor, either. That is a policy decision. “I am talking about making a legal arrest. Some arrests require warrants and some don’t.” He explained that a felony arrest does not require a warrant; although, a warrant can be gotten.

CHAIR GARDINER reiterated that Amendment 17 merely allows the arrest, but ….

MR. STERN said there would have to be probable cause [to enter].

CHAIR GARDINER said if the officer could not legally enter, he or she could not make an arrest.

MR. MCKENZIE countered that [the provision he read] allows entry if admittance is refused after the officer announces the authority and purpose.

MR. STERN said, yes, but they still have to have probable cause to begin with.

MR. MCKENZIE said the officers have to have probable cause before they enter.

(1:35:03:0)

REPRESENTATIVE RUDD said it is important to remember why this issue came up, and it was because of the “cooling off” provision, which had constitutional problems. [inaudible] In the discussion that day, the committee members decided that the police should have the ability to make an arrest; there did not seem to be any other way to deal with this “knotty” situation. “Maybe we should do it this way … but we’ve got to find some way to deal with the situation where the spouse is being battered and she is not willing or able to ask that the arrest [inaudible], and the police officer did not see the assault take place.” This is the best we have come up with so far, she opined; the situation has to be dealt with.

CHAIR GARDINER asked if a police officer who has probable cause can enter and make the arrest.

MR. MCKENZIE said he believes that is correct—after the officer announces the authority and purpose.

MR. STERN said the law prefers a warrant.

REPRESENTATIVE DANKWORTH said the law does not prefer it, it insists. [inaudible]

MR. MCKENZIE sees that point. There are constitutional cases that say a warrant is required whenever practicable.

(1:36:56:0)

CHAIR GARDINER questioned whether a warrant is needed or not.

DOUG POPE, Attorney, Alaska Bar Representative, Criminal Law Revision Subcommission, Alaska State Legislature, said it is probably a gray area that may require a warrant.

PEGGY said there are many situations [of not needing a warrant]. If a police officer passed a house with screaming inside “and saw something going on inside, then he could just….”

REPRESENTATIVE RUDD asked about the typical situation where the police are called by the spouse or the neighbor.

PEGGY said, “I think that is why it maybe would make more sense to read this in connection with the other suggestions. Where he is phoned, then he can make inquiries and then if he knocks on the door, and they come to the door, then he has some alternatives, [like] talking to the people and they give consent to enter and then if they open the door and then slam it in his face, he hears screams and moans, then I think those are the circumstances which would allow him to enter.”

MR. POPE said the Supreme Court addressed the issue of whether a police officer who saw a big bale of marijuana through a window could enter and make an arrest. The court said the officer would need a warrant.

(1:38:37:0)

REPRESENTATIVE RUDD said that is not a case where someone is being [inaudible].

MR. STERN said there is a difference between entering a dwelling to search and entering a dwelling to make an arrest.

[Inaudible discussion]

CHAIR GARDINER said, “We want an answer to this question.”

MR. STERN said he is confused.

CHAIR GARDINER said he simply asked if a warrant is needed.

MR. POPE said the answer depends on the situation. If there is a phone call and nothing else, probably no; if there is a phone call and the officer hears “a few rumblings,” probably yes. It is a factual matter, not a matter of law, he added.

REPRESENTATIVE DANKWORTH said something inaudible, and “if you knock on the door and make an inquiry and she steps out of the door and says my husband is beating me up, and then you go in there, and you got problems if you don’t have a warrant. He can go get a warrant if he said fine you sign this statement that he just beat you up and we’ll go down and get a warrant.” The Supreme Court will say there is no danger if the man is inside and the woman is outside and there is time get a warrant.”

(1:40:25:0)

REPRESENTATIVE RUDD asked about the woman being inside and asking the officer to enter.

CHAIR GARDINER said to hold the issue in abeyance.

[Inaudible discussion]

PEGGY said that Amendment 18 is compatible with Amendment 17, and it would provide the police officer arriving on the scene of domestic violence with some alternatives to making an arrest. She said she redrafted page 91 of [HB 661] and extended the cooling-off period to create a deterrent to abuse. Additionally, the police officer would not only order the person to leave the dwelling for up to 12 hours but order the restrained person from committing or threatening further physical injury for one week. This is important, she said, because the person being abused frequently fears retaliation by going to an attorney to seek a divorce or a temporary restraining order or to prosecute any sort of criminal charges that may arise in this situation. If the person violated the order by refusing to leave the premises, returned before the 12 hours, or committed further physical injury within [inaudible], then the person would be subject to a class B misdemeanor, and that would constitute an offense. 

(1:43:10:0)

PEGGY said that a police officer is authorized to enter a dwelling absent the consent of one of the occupants.

MR. STERN asked about an officer hearing screaming and no consent to enter, “so we’ve just excluded his right to go in.”

PEGGY said “it seems like” the language could say “unless [inaudible].”

MR. STERN suggested [inaudible] is unnecessary.

MR. MCKENZIE said, “What if the person really does not want the peace officer to come in? Wouldn’t you want the peace officer to do that anyway?” If someone is getting beaten up, and the officer asks to enter, but the battered person refuses, the officer should enter nonetheless.

PEGGY said that if the officer has probable cause that the offense is occurring, he or she would have the right to enter.

MR. MCKENZIE stated that he is just asking as a policy matter. What do you want the law to be?

PEGGY responded that if the offence is ongoing and the officer has enough evidence, “then he should make an entry….”

MR. MCKENZIE asked, “Regardless of the wishes of the victim?”

(1:44:46:0)

PEGGY said she does not believe that when an officer approaches the scene and “all is quiet,” the officer should have the authority to enter the dwelling, “and that was one of my problems with the way [inaudible] occur presently in the law.” She said the reason why it is important for the police to have the authority to make an arrest or order someone to leave the premises, is that police officers are already following those procedures in Anchorage, and one of the goals of the criminal code is to reflect reality. This would codify what some officers are doing, “and then when [inaudible] order the woman to leave, but they’re not doing it for particular periods of time—they’re ordered to leave for several hours.” 

PEGGY stated that it is also important to have a method of dealing with the immediate violence without necessarily putting the abusing member of the household through the whole criminal process. Some people would just never put their spouse through that process. She added that this is a good alternative because abuse can be interceded without having to arrest the spouse. The amount of time that a person could be hung up in the police department may be far less than 12 hours, and then the person might return from the station and retaliate against the abused person. “So I think this provides for a lot of protections from that perspective,” she added.

(1:47:20:0)

REPRESENTATIVE DANKWORTH stated that “this thing is so wrought with constitutional problems. I think that going in and taking one person’s word for something you didn’t witness and order somebody out of their home for a period of a week, with the penalty of a crime if you don’t do it.” He said he does not care what the Anchorage police department does. What happens, he said, is that the officer will come, and both spouses will claim that they were assaulted by the other. “If they’ve both been hitting each other for the last 15 minutes, which one are you going to arrest, and which one are you going to order to leave for a week?” This is not the answer. He opined that the language broadens police powers just to solve this problem. If a woman says that her husband beat her up, the officer can just escort her out of the place. “Take her to a [inaudible] and then go get a warrant for the guy’s arrest … and put him in jail just like we’ve always done.” The law will give the police the authority to go in and decide which one to put in jail. He suggested taking the woman to a battered women’s shelter and having her sign an affidavit to get a warrant and arrest him and put him in jail. He said that is what he has always argued for the ninth court, because we should be able to go right downtown and get [inaudible].

PEGGY said the abuser will be home within an hour.

REPRESENTATIVE DANKWORTH said not if bail is set at $50,000. “You can rape somebody and be on the street in 15 minutes,” he added.

(1:49:40:0)

PEGGY said [Amendment 18] requires the officer to have probable cause to believe an assault has occurred. Additionally, it would only allow the police officer to order the abuser to leave the premises for up to 12 hours. “The seven days is only ordering him to restrain from further infliction of injury on the person who has been abused. He can return to the premises and continue to live there, but he is restrained from committing a second offense within a very short period of time. That time period is very important for the person who has been abused if they’re trying to make certain decisions in their life with respect to legal action or what have you.”

REPRESENTATIVE DANKWORTH spoke of restraining orders and the courts, and he asked if the police will have permission to issue retraining orders. “If he breaks a restraint, what order do you violate, the policeman’s or [inaudible]. He’ll be off-duty that day and until he gets [inaudible], can someone just go out and arrest this person because some police officer told them they shouldn’t have done that until next week?” He sees many problems [inaudible] in allowing police officers to put people under restraining orders. [Inaudible]

PEGGY answered that in a similar court she could get a restraining order against an abusing spouse for up to ten days, and [inaudible] without even notifying.

(1:51:23:0)

MR. MCKENZIE said, “You have to make a pretty strong showing….”

PEGGY said, “No not much of a showing [inaudible] try to call once [inaudible] respond to the phone call. You have to file a certificate, as the reason why you’re doing an ex parte.

MR. STERN said he conferred with Peggy, and [they agreed that] Amendment 18 is unnecessary if Amendment 17 passes. “The police officer will have the authority to make the arrest, and that authority will carry with it, I think, the natural tendency to say ‘Hey Buddy, you can avoid arrest if you do this,’ and that is leave the premises and don’t come back.” He said that Amendment 18 states the obvious, pretty much, except for the part about the [seven-day waiting period], which he wonders if the officer can [have that authority]. He recommended passing Amendment 17 and not a provision that resembles Amendment 18.

REPRESENTATIVE RUDD said she tends to agree with Mr. Stern “once we find out what [Amendment] 17 does” and make something workable out of it. She spoke of “the problems” that were raised in an earlier hearing. “I like the idea of a cooling off period [inaudible],” she said.

REPRESENTATIVE DANKWORTH said he is worried about taking one person’s word [inaudible]. What’s the difference if you get beat up down there in an alley?”

REPRESENTATIVE RUDD said, “You’re in that person’s home.”

(1:54:10:0)

MR. STERN said that Amendment 17 does not require that the assault occurred in a dwelling. The assault could have occurred in the street or anywhere, but not in the presence of a police officer. “It is not tied, at all, to assault in the home.”

REPRESENTATIVE DANKWORTH said the same thing could happen in a bar and “then you can go to his house and tell him he has to leave his house for a week?”

MR. STERN said he is referring to [Amendment] 17. It is more than assault. It applies to any misdemeanor assault not occurring in the person’s presence, but it has to involve members of the same household. It does not cover a bar assault between two people unless they are in the same household.

REPRESENTATIVE DANKWORTH said he has no problems with that, if it is legal.

MR. STERN recommended having some clarification by Legislative Affairs.

MR. MCKENZIE said the problems with this [amendment] will not be statutory, they will be constitutional. There is nothing you can do about that, he stated. “If there are constitutional restrictions on when you can go into somebody’s home, you can pass a statute from now until doomsday, and it isn’t going to make a difference.” 

REPRESENTATIVE DANKWORTH said the amendment will run right smack into it.

MR. MCKENZIE said he agrees; “there would certainly be an area where it would be covered by the constitution more strictly than by statute.”

(1:55:29:0)

REPRESENTATIVE RUDD asked what the constitutional question will be—with or without a warrant.

MR. MCKENZIE said “Whether a warrant was required.” He recollected that a warrant is required whenever practicable to enter someone’s home without consent. In these situations it will probably be impracticable to get a warrant at the moment people are fighting.

REPRESENTATIVE RUDD said these things usually happen at night. Does that mean it would not be practicable?

MR. MCKENZIE said he believes that judges have gotten out of bed before; there have been warrants issued at night.

REPRESENTATIVE RUDD asked for a definition of practicable.

MR. MCKENZIE said there are cases that deal with specific situations, and he will do some research.

REPRESENTATIVE DANKWORTH said something inaudible and “one minute you’re breaking up a fight and now you’re trying to solve a social problem.”

The announcer said meeting on February 24, 1978 adjourned at 5:30 pm.

ADJOURNMENT

[bookmark: adjcommname][bookmark: adjourn]There being no further business before the committee, the House Judiciary Standing Committee meeting was adjourned at 5:30 p.m.

(1:57:15:0)
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