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ACTION NARRATIVE

(0:00:17:0)

CHAIR GARDINER gaveled in at 7:20 pm, and spoke to Amendment 7 of HR 661. He made sure that all committee members had the amendment.

[Inaudible discussion]

(0:02:08:0)

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, noted that the committee had covered this “amendment to the amendment.”

CHAIR GARDINER said the committee redrafted the justification section [of HR 661].

MR. STERN said there are no substantive changes from any of the decisions the committee made in the previous hearing. There is a separate section on “threat,” which he suggested the committee look at. 

REPRESENTATIVE BROWN asked if it was a new section.

MR. STERN said it was, although it was included in the previous draft in the definition of “deadly force.” This reflects the committee decision, he noted.

(0:03:29:0)

REPRESENTATIVE BROWN recalled that the committee talked at length about this issue. “So, you just rewrote it to include a threat of death or serious injury to be included within the justifiable use of nondeadly force.”

MR. STERN said Representative Brown is correct.

REPRESENTATIVE BROWN gave the example of a person who does not intend to use a gun but has it [inaudible].

MR. STERN said that within the entire section, there is one provision that still bothers him.

CHAIR GARDINER asked if anyone had any questions regarding the language on threats.

MR. STERN said the language states that in the same circumstances where nondeadly force is allowed in the code, a person can threaten deadly force.

REPRESENTATIVE RUDD said, “You are saying that you can threaten it if you don’t mean it?”

REPRESENTATIVE BROWN suggested the example of a person standing on a porch with a loaded gun telling someone to get off his or her property. 

REPRESENTATIVE RUDD suggested that that person can threaten “to blow your brains out.”

REPRESENTATIVE BROWN said that [type of threat] might approach assault and would not be permitted. “But if the person is just standing there with a gun ….”

MR. STERN said he “begs to differ.”

REPRESENTATIVE RUDD noted that the provision states that the threat can be communicated by the “production of a dangerous weapon.”

REPRESENTATIVE BROWN said he now sees that to be true.

MR. MCKENZIE said there must be reasonableness, or a person cannot use any force. Under this definition, if it is reasonable to use nondeadly force then it is reasonable to threaten deadly force, and that is the policy that the committee voted to adopt.

(0:05:21:0)

MR. STERN said the best example is a police officer making an arrest and threatening deadly force, even though the use of deadly force is not legal.

REPRESENTATIVE BROWN asked if the language could impact jury instructions on the use of a defense. “What would be the jury question?”

MR. STERN asked why this should be limited to insincere threats. “What does it matter what the intent was?” 

REPRESENTATIVE BROWN said if someone raises the defense of justification, and if there is some evidence, what will the instructions be to the jury? He asked if the jury will have to find out that the person intended not to hurt the other person.

MR. STERN said that is correct. In the example of a defendant who has threatened deadly force in a situation where the code allows nondeadly force—and there is some evidence presented—the defendant will be entitled to an instruction that the state has to establish, beyond a reasonable doubt, that the defendant did not intend to use deadly force.

(0:07:47:0)

REPRESENTATIVE BROWN said that [it is the responsibility of the state] to establish beyond a reasonable doubt that the person did intend to use deadly force. He added that he is bothered because the language is not entirely clear. “Something bothers me about that; maybe I just distrust judges providing jury instruction.”

REPRESENTATIVE RUDD suggested removing “so long as.”

MR. MCKENZIE said there is no problem with doing that.

REPRESENTATIVE BROWN stated that it is such a crucial issue that he would even ask for [inaudible]. “I would just like slightly stronger language,” he added.

MR. MCKENZIE suggested the phrase: “it is also justified, but only if.”

REPRESENTATIVE BROWN said he has some hunches of real human judges giving wrong instructions to the jury. If there is any conceivable possibility that the language will be misread, it will be misread, he stated.

(0:10:13:0)

REPRESENTATIVE BROWN said he would feel better if the wording was, “only if”. He moved to delete the words, “so long as” and insert “only if”.

REPRESENTATIVE RUDD asked about punctuation.

MR. MCKENZIE suggested using, “but, only if”. 

MR. STERN suggested removing “also”.

MR. MCKENZIE said that would sound a lot better.

(0:12:25:0)

REPRESENTATIVE DANKWORTH asked if that would mean that [a person making a threat] cannot point a gun.”

REPRESENTATIVE BROWN said no, it just means that if the person will prevail with that defense, there better be the limitation in what he or she intended. “Because if you point a gun at somebody and intend to use it, that is assault,” he stated.

MR. STERN said that is wrong under the code. If someone points a gun intending to scare someone, that is an assault.

REPRESENTATIVE BROWN said if someone pointed a gun at a normal, rational human, usually that would be assault, unless the gun holder is able to show one of the justification defenses. He said he is trying to make the language stronger so as not to allow the defense unless it is absolutely clear that the intent was limited to putting fear into the person.

(0:13:29:0)

CHAIR GARDINER clarified that the amendment is to delete “also” and “so long as” and insert “only if”. He asked the committee if there were any objections.

REPRESENTATIVE RUDD said that the language suggests that the threat to cause death or serious injury is included in the definition of nondeadly force. “It seems to say that the threat to cause death or serious physical injury is part of the use of nondeadly force.”

MR. STERN said, “That is exactly what it says.”

REPRESENTATIVE RUDD said that is fine.

MR. MCKENZIE explained that the reason it is in a separate section is because it is difficult to fit it into “these semi-colon lists.” “You could cram it into the definition section,” but this will be easier to read, he added. 

(0:15:29:0)

CHAIR GARDINER called for objections, and hearing none, the amendment was adopted.

MR. STERN asked for more discussion on the use of deadly force by peace officers in making arrests. Page 4, lines 24 to 27, gives the circumstances where the use of deadly force is justified, he noted. Currently, [the use of deadly force to make an arrest or to prevent an escape is justified] if the person has committed or attempted to commit a felony that involves the use of force against a person. Mr. Stern explained that the law requires that the felony, itself, involve the use of force, or that the escape or attempted escape involves a firearm.

MR. STERN said that when the committee previously discussed this, he had suggested specifically listing the felonies that are included in this provision, and the committee rejected the idea, because such a list would not give the police officer enough judgment. He said he redrafted the amendment because he is concerned that when a burglar in a dwelling is fleeing, “I don’t think a peace officer can reasonably believe that that person has committed a felony which involved the use of force against a person.” His redraft attempts to deal with that situation, he noted.

MR. STERN explained that the key difference in the provision is the addition of the definition of a felony involving force and the addition of subsection (c), which says that the person “may otherwise endanger life or inflict serious physical injury unless arrested without delay.” This language was included in an earlier draft which was deleted by the subcommission based on a suggestion from the bar committee. Mr. Stern is now including it because subsection (b) lists what felonies involve violence by the definitions on lines 11 – 18. If the committee feels that the language is too restrictive, he stated, subsection (c) does give the officer leeway.

(0:18:14:0)

MR. STERN said the standard is still strict, because the officer must reasonably believe that the person may otherwise endanger life or inflict serious physical injury unless arrested without delay, “but I put that out to you for consideration.” He stated his concern for “that important area of deadly force by peace officers.” If a peace officer asked if he or she can use deadly physical force to make an arrest of a person who has committed a burglary in a dwelling, “you can’t give an answer under the code,” he explained.

(0:18:50:0)

[No discussion]

(0:20:48:0)

REPRESENTATIVE DANKWORTH said, “I’m in the Fairbanks jail and I decide to take off, and I just walk out the door. Who can stop me?” he asked.

MR. STERN said that is a totally different section [of the code]. That would be use of force by a guard or a person employed by the correctional facility, he explained, and deadly physical force would be allowed.

REPRESENTATIVE DANKWORTH questioned the current topic, and surmised that it does not deal with institutions.

MR. STERN said yes, the amendment that he is suggesting does not touch on that issue [of escaping from an institution].

REPRESENTATIVE BROWN said the key point of Mr. Stern’s amendment is to go back to having a specific list of felony definitions.

MR. STERN said, “In thinking about the felonies included there, we say a felony involving physical force against a person, [and] I believe that that is the list of felonies that we are talking about.” Homicide, kidnapping, sexual assault, robbery in any degree, burglary in a dwelling or when armed, or arson in the first degree [are the felonies included], he stated.

(0:22:03:0)

REPRESENTATIVE DANKWORTH spoke inaudibly.

CHAIR GARDINER said that is the reason to do this, because nobody knows what the law is.

REPRESENTATIVE BROWN said the Supreme Court would only rule on something outside of our prerogative [inaudible]. In this situation, “they’re trying to define what existing law is and trying to plug in the holes that presently exist in the statutory law not involving constitutional interpretations.” He stated his understanding that the intent is to make things more clear. “I presume that the objection can be raised along the lines of what Mr. Dankworth is talking about would be that a police officer is not necessarily going to have a laundry list of felonies on the back of his hand before he goes ahead and draws his gun.” He stated that he has already raised this issue as a problem. 

REPRESENTATIVE BROWN continued to say that if Mr. Stern’s suggestion is based on the idea that all of the felonies involving physical injury are as he listed, then subsection (b) of the proposed amendment should be in the commentary instead.

MR. STERN countered that Representative Brown’s statements were not accurate. The amendment expands the rights of peace officers, he stated.

REPRESENTATIVE BROWN agreed that is what the amendment does, but not involving a laundry list; it is because of subsection (c).

MR. STERN disagreed. If a peace officer comes to the scene of a burglary in a dwelling and the burglar is fleeing, under the bill—as drafted—the officer is not justified in using deadly force in preventing the burglar’s escape, because there is no reasonable grounds to believe that the burglar has committed a felony involving physical force against a person. However, under the amendment, the officer may use deadly force to make the arrest of a person who has committed burglary in the first degree, he stated. Burglary in the first degree includes burglary in a dwelling. “That is the point,” he stated. He said he met with Tom Anderson of the state troopers, and they wanted a specific reference to burglary, “as much as I disagree with including it.” If the committee does not face that decision, people are going to legitimately [inaudible].

(0:25:09:0)

REPRESENTATIVE BROWN interjected and asked if “they really want the laundry list because they are afraid burglary wasn’t included.”

MR. STERN said it is not included. It is not included under having reasonable grounds to believe that that burglary involved physical force against a person, he clarified. As to Representative Dankworth’s point for escapees, the code does not change existing law. Existing law is based on the offense that was actually committed by the person, and no other code that he found allows deadly force, except at correctional facilities, for those who escape from custody without reasonable grounds [inaudible].

MR. MCKENZIE asked if there is confusion between a drafting problem and a policy problem. If the committee wants to decide that a peace officer can use deadly force in retaking anyone who escapes from custody regardless of the crime committed, Mr. McKenzie said he can draft such a law. He added that he does not believe the amendment affects that decision; it assumes that the committee has decided not let a peace officer use deadly force in all situation in which someone is escaping from custody.

(0:26:39:0)

REPRESENTATIVE BROWN said that the committee knows that and voted on that issue.

CHAIR GARDINER asked for a motion.

[Inaudible discussion]

(0:27:54:0)

REPRESENTATIVE BROWN asked about burglary in the first degree.

MR. STERN said burglary in the first degree includes any burglary in a dwelling, any burglary in any building when armed with a deadly weapon ….

REPRESENTATIVE BROWN asked about dwelling definitions.

MR. STERN continued: “Burglary in any dwelling or a building while you are armed with a deadly weapon—and that would be covered anyway—or causing or intending to cause physical injury to a person, or uses or threatens to use a dangerous instrument.” The main change is covering every burglary in a dwelling, he explained.

REPRESENTATIVE DANKWORTH asked if Mr. Stern is saying that a police officer cannot shoot a person fleeing from a burglary.

MR. STERN said, “No, that specifically includes ….” The whole purpose of the amendment, line 17, is to specifically list burglary in the first degree as an underlying felony.

(0:29:14:0)

MR. STERN, in response to a committee member, said, it is difficult to think of situations that come within the purview of subsection (c) that are not already covered by (a) and (b).

CHAIR GARDINER moved to add [lines] 9 and 10 of subsection (c), which read, “may otherwise endanger life or inflict serious physical injury, unless arrested without delay.” By adding those lines to the justification [of deadly force] ….

REPRESENTATIVE BROWN surmised that Chair Gardiner was not including the [inaudible].

CHAIR GARDINER said, yes, he is including burglars as they otherwise endanger life or inflict physical injury.

REPRESENTATIVE BROWN said he understood.

CHAIR GARDINER said, “The guy is running down the street and the police officer doesn’t even know if he committed a burglary or not….” If a person is running down the street and the police have received a phone call about a burglary, the police will have to decide if it is a neighborhood youth or a dangerous character. “I think [the police] ought to do that,” he said. “This is his justification.”

(0:30:32:0)

REPRESENTATIVE DANKWORTH said he does not know of a police officer in his area who shot [inaudible], but he does not want to send an officer to 20 years in jail for trying to catch a [criminal].

CHAIR GARDINER said subsection (c) will give the officer justification. “If he shoots an innocent bystander ….”

MR. STERN pointed out that the original subcommission suggestion was similar until the bar committee recommended a change. He repeated that Chair Gardiner’s suggestion turns the bill back to the original subcommission language. “We originally had (c) in it.”

(0:31:54:0)

CHAIR GARDINER said, “What it doesn’t protect is the policeman.”

REPRESENTATIVE RUDD said, “It sure does.”

REPRESENTATIVE BROWN said it is a jury question, and the judge will give instructions using exactly these words, “and then they go and argue about whatever they think that means.”

CHAIR GARDINER gave the example of an officer shooting a four-year-old child, and the ….

REPRESENTATIVE BROWN said the jury will not find that reasonable.

REPRESENTATIVE DANKWORTH asked about a [inaudible] who starts running and the officer yells, halt, and then shoots the person and [inaudible].

MR. STERN said to look at the burden of proof and whether the officer reasonably believed the victim was going to inflict serious physical injury unless arrested without delay. There will have to be some evidence, and the state must disprove that beyond a reasonable doubt, he explained.

REPRESENTATIVE DANKWORTH said, “So [inaudible] not give the police any latitude to shoot people; I’m probably more concerned about that as anybody else [inaudible] far stricter than this. We’re making sure that you don’t get hurt in the commission of any of these crimes.”

MR. STERN said that Chair Gardiner’s amendment and his amendment both expand ….” [He was interrupted.]

REPRESENTATIVE DANKWORTH said if [a peace officer] shoots someone who is fleeing from a burglary, “and the only reason you shot him was for fear that … if you don’t shoot him at that moment he may later inflict some serious physical injury, unless he is shot or arrested right then. That may be pretty hard to defend.”

MR. STERN said, “As it is drafted now, you just have [subsections] (a) and (b)—you don’t have that chance.”

REPRESENTATIVE BROWN said that with new subsection (c), as soon as a police officer who is charged with manslaughter provides a small amount of evidence claiming this defense, then the state has to prove beyond a reasonable doubt that it was not a reasonable belief on the officer’s part. “It becomes the state’s burden once he raises the defense, and this gives him an additional defense that would not otherwise be available,” he said. It gives the officer more latitude, and “I think it gives him a little too much latitude because of the words above it.”

(0:34:49:0)

CHAIR GARDINER said his amendment is to simply add subsection (c) on line 27.

REPRESENTATIVE DANKWORTH asked how much this amendment will satisfy some of the complaints the committee heard during testimony.

CHAIR GARDINER said the police wanted a list so they would not have to guess and there will be no doubt [in such situations].

MR. STERN said that even with a list ….

CHAIR GARDINER countered that the police would then know about certain offenses. It would be a simple approach, and they would not have to figure out what endangering life or ….

REPRESENTATIVE DANKWORTH asked: If the word gets out to the underworld, “and kids are learning this everyday—that you can just take off and there is nothing that a police officer can do about it,” what will the consequences be?

CHAIR GARDINER said this was the suggestion from the police officer.

REPRESENTATIVE DANKWORTH said that [an officer] cannot use deadly force “or anything else” on someone who is escaping unless he or she is escaping from an institution.

(0:36:28:0)
MR. STERN said that is completely incorrect.

CHAIR GARDINER said this applies to escape.

MR. STERN reiterated that the provision includes: “to make the arrest or terminate the escape or attempt to escape.”

REPRESENTATIVE BROWN agreed. “This will expand current law.”

MR. STERN said he does not agree with Representative Brown. He then made a comment about Terry v. Ohio [392 U.S. 1 (1968) where the U.S. Supreme Court held that police may briefly detain a person whom they reasonably suspect is involved in criminal activity]. 

REPRESENTATIVE BROWN said that is not necessarily the law of Alaska.

MR. STERN said he would anticipate that the Alaska Supreme Court would interpret the case similarly.

REPRESENTATIVE BROWN asked where there is an interpretation by Alaska Supreme Court of Alaska laws of arrest.

MR. STERN said he believes there are two of them.

REPRESENTATIVE BROWN asked a [inaudible] question about the Alaska Supreme Court, the Alaska constitution, and Ohio v. Terry.

MR. STERN said he could not answer that.

(0:38:08:0)

MR. MCKENZIE said he believes Alaska “is more strict.”

CHAIR GARDINER repeated his motion of adding subsection (c) to “Section 175.” Hearing no objections, the amendment was adopted.

REPRESENTATIVE BROWN said there is a serious question about the use of “in making a lawful stop,” on line 16 of the proposed amendment. The use of nondeadly and deadly force with regard to a lawful stop concerns him, and he would like to have legal staff provide an article with an appropriate case to demonstrate whether the Alaska Supreme Court has applied constitutional principles under the Alaska Constitution differently from those in the federal Terry v. Ohio case. “I might, at that time, be suggesting other language rather than ‘making a lawful stop’.”

MR. MCKENZIE said he recalls that “the Alaska court was unhappy with the Terry v. Ohio test and [inaudible] stricter standards.”

CHAIR GARDINER turned to page 4, line 20, regarding the phrase: “the use of nondeadly force is justified under section ….” He suggested that the phrase is unnecessary.

MR. STERN said the “nondeadly section” does not add anything.

(0:41:40:0)

MR. MCKENZIE said there is an introductory remark in 170 about not needing to retreat or desist that is not repeated in 175, but by referring to 170, it drags that in. It is easy to repeat it in 175 if the committee wants to remove the reference to 170, “but if you want all that stuff about need not retreat or desist and so forth, you have got to get it into 175 somehow.”

CHAIR GARDINER said he would never have guessed that the language “drags all that in there.”

MR. MCKENZIE said one section was divided into two sections, because a peace officer did not like the use of the word “physical force,” and wanted to separate it into deadly and nondeadly. Mr. Stern did not want to repeat the language.

MR. STERN said, “You can repeat it.”

REPRESENTATIVE BROWN said he did not think it was much of a problem, because the code can “back up two provisions” under the same title that are only one and a half pages apart.

(0:43:28:0)

CHAIR GARDINER recalled his suggestion.

REPRESENTATIVE RUDD suggested adding “to the extent that” to line 17.

MR. STERN said he will go back and check that.

REPRESENTATIVE RUDD said she appreciates the redrafts on the use of force in special relationships and asked about the necessity of the language referring to “teacher employed by a school board” within that provision.

MR. MCKENZIE said it is necessary, because there are local school boards that are not subject to the Administrative Procedures Act, and there is nothing stopping them from delegating authority to principals …. The intent is to force the school board to make the decision.

REPRESENTATIVE RUDD suggested the phrase, “authorized by regulation adopted by the school board.”

MR. MCKENZIE said there may be a private or religious school.

REPRESENTATIVE RUDD surmised that a principal in a private school has the leeway.

MR. MCKENZIE said that is probably correct, because Alaska does not have any laws governing how private or religious schools adopt regulations.

REPRESENTATIVE BROWN pointed out that the type of school is not specified.

(0:45:07:0)

MR. MCKENZIE expressed his concern that the provision “is a real sleeper with a lot of potential problems.”

REPRESENTATIVE RUDD asked what problems.

MR. MCKENZIE said the provision does not speak to whether the children are voluntarily assembled in the classroom and can leave at any time or if colleges are included, for example. “What about a music class?” he asked.

MR. STERN said the student must be less than 18 years of age.

MR. MCKENZIE said maybe it is best to leave it vague and let the courts get involved.

MR. STERN agreed that it is important to limit students to age 17 or younger.

REPRESENTATIVE RUDD said she has always questioned this.

MR. MCKENZIE said he spoke with a high school teacher who said, “It would never occur to her to use force against a high school male.”

CHAIR GARDINER asked for any other questions.

REPRESENTATIVE RUDD noted that paragraphs (3), (4), and (6) [under the justifications for the use of force in special relationships] do not say on whom the force is to be used.

(0:46:34:0)

MR. STERN said he does not think it is necessary.

REPRESENTATIVE BROWN explained that the paragraphs follow after “another person that would otherwise constitute an offense.”

REPRESENTATIVE RUDD said the other [paragraphs] point out who the force is used against.

MR. STERN suggested specifying “passengers,” in paragraph (3) [dealing with the use of force on common carriers].

REPRESENTATIVE RUDD said the one [paragraph] that stood out relates to [medical] treatment, and she asked if the force can be used on those interfering with the treatment or if it refers to using force on the patient.

MR. STERN said the line specifies “for the purpose of administering ….”

REPRESENTATIVE RUDD offered that “maybe you have to knock out three people who keep you from [treating the patient] or perhaps the patient is rejecting the treatment. “Maybe you are trying to cover both situations.”

MR. MCKENZIE suggested adding “upon a patient”.

REPRESENTATIVE BROWN suggested that force may need to be used on a person interfering with the treatment.

MR. STERN said that dealing with someone else is not the intent of this section.

REPRESENTATIVE BROWN said if the force is only to be used on the patient it would negate the purpose of the provision.

MR. STERN suggested reading [subparagraph] (B). He said [subparagraph] (A) deals with consent and (B) deals with an emergency situation. It goes on to say that “a reasonable person, wishing to safeguard the welfare of the patient, would consent.” He said that implies the use of force would be upon the patient.

REPRESENTATIVE RUDD said she does not read it that way at all. She asked what type of situation Mr. Stern is envisioning.

REPRESENTATIVE BROWN said it is possible to charge a doctor with assault or assault and battery for performing an unpermitted operation.

(0:50:16:0)

MR. STERN said that giving mouth-to-mouth resuscitation at the scene of an accident is arguably an assault under the code, unless there is a specific provision allowing it.

REPRESENTATIVE BROWN said that is why consent forms are signed at hospitals.

CHAIR GARDINER asked for questions.

REPRESENTATIVE BROWN said he will not be insulted if this bill gets changed after it passes, as it is a difficult [task].

CHAIR GARDINER asked someone to move Amendment 7.

REPRESENTATIVE BROWN so moved, “and again without prejudice from coming back and screaming bloody murder about unlawful stops if the opinion from Legislative Affairs ….”

CHAIR GARDINER heard no objections, and Amendment 7 was adopted.

(0:52:21:0)

MR. STERN turned to the topic of [sexual assault].

REPRESENTATIVE BROWN said the press wants to know “how we deal with sex.”

MR. STERN said he believes the press wants to know about the committee’s work on spousal immunity.

REPRESENTATIVE RUDD said several reporters have asked her about spousal immunity.

[Inaudible discussion]

(0:53:25:0)

MR. STERN said [paragraphs] (1) and (2) used to be together, but based on the committee’s recommendations, the “attempt” language was separated from the actual act [of sexual assault]. Lines 14–17 cover situations of engaging in sexual penetration with a person over 18 years of age. For those under 18, the coverage is already under sexual assault. Mr. Stern told the committee that he added an incest statute—which was not in the subcommission’s proposal—as suggested by Representative Brown, but he did not classify it. He noted that Hawaii’s code commission did not include incest [in its proposed criminal code], but the Hawaii legislature added it as a class C felony.

(0:54:24:0)

REPRESENTATIVE BROWN asked what relationships were included in the incest provisions. He asked if it was “first-order of contact.”

MR. STERN said the incest provision includes uncles, aunts, nephews, nieces, children, and step children. Mr. Stern is not sure what the “first order of contact” is. He went on to say that “female breast” was added to the indecent exposure language, and “the emission of semen is not required [to prove sexual assault]” was removed from line 22 of page 3.

MR. MCKENZIE cautioned that the reference to female breasts may run up against an equal protection problem. “Why is it alright for a man to expose his breasts and not a woman?” he asked.

MR. STERN said, “We’ve taken out the definition of the prohibited types of people; we call them relatives.” The term “relative” is used in the kidnapping statute, he added, so one will need to be changed, “because we don’t like using the same term; I am thinking of calling these ‘untouchables’ or ‘unmentionables.’ You can help me out on this.” 

MR. MCKENZIE suggested “kinfolks.”

MR. STERN said Representative Brown had vague problems with the classifications. He asked the committee members if they wanted him to discuss the removal of the phrase, “emission of semen is not required.” He believes it was a mistake to remove it.

REPRESENTATIVE RUDD asked why.

MR. STERN said he consulted two defense attorneys. While the emission of semen is not required as an element of the proof [of a sexual assault], if the phrase is removed, that line of questioning during a rape trial might get eliminated as an invalid concern.

REPRESENTATIVE MILES asked if that can be covered in the commentary.

MR. STERN said, “I guess you could; I don’t particularly think that even if we include it, we’ve eliminated the line of questioning, because we still require sexual penetration. It makes it tougher to get it in. If I was a judge, I would point to that, perhaps, as saying ….”

REPRESENTATIVE RUDD said she did not want to change the law by keeping the phrase, but she wants to make it clear what the law is [inaudible].

MR. MCKENZIE opined that if the committee does not wish to allow proof of the emission of semen in a rape trial, it ought to say so, explicitly. “If the committee does not want to allow the defendant or the prosecutor to introduce proof of whether or not there was semen in the genital area of the victim, you ought to say so explicitly,” because as far as he is concerned it will always be relevant on the issue of whether or not there was sexual penetration. The presence of semen provides for a stronger case that there was sexual penetration—not that it is required, but it would add [to the prosecution], he noted. If the semen was not present, there is the possibility of the jury believing there was no sexual penetration. “If you want to exclude that from proof, you better say so directly and not leave it to any kind of implication,” he added. 

MR. MCKENZIE said he disagrees with Mr. Stern that by removing the phrase it turns the factor into some kind of incompetent evidence that will not be admitted. “Because I think it’s clearly going to be.”

MR. STERN asked if Mr. McKenzie thought “it is a prejudicial … the judge tries to exclude evidence that may be prejudicial.”

(0:59:16:0)

MR. MCKENZIE said he cannot imagine [that]. Evidence is presumed relevant unless it is established to be irrelevant or ….

MR. STERN turned to “Doug” [Pope] and told him about the discussion of having a specific reference of the lack of semen and how it affects the evidentiary proof.

DOUG POPE, Attorney Alaska Bar Association Representative Criminal Law Revision Subcommission, Alaska State Legislature said it did not make any difference to him, “but it certainly makes a lot of difference to the woman.” The person can be accused of the crime whether [the perpetrator] ejaculates or not, he added.

REPRESENTATIVE RUDD asked which approach is desirable.

MR. MCKENZIE opined that it is better to have [the phrase] omitted as it does not add anything, and it seems to suggest that the crime is going to be committed by a male, and that is not required. If there is a policy decision to not allow evidence [of the presence of semen], the committee needs to have something specific to exclude it from evidence.

(1:00:39:0)

REPRESENTATIVE RUDD moved to put the language back in.

CHAIR GARDINER asked for any discussion on the motion. 

MR. STERN responded to a question saying, “Emission of semen is not required.”

[Inaudible discussion]

MR. POPE said it probably does not make any difference, but he thinks it is a good amendment.

CHAIR GARDINER asked for a vote to delete …. 

MR. STERN said the incest statute needed to be voted on.

MR. POPE said he has defended a rape crime, and “it is unfortunate, sometimes, that the case has to focus on the doctor’s testimony about whether there was any semen present or not, because that has to substantiate the woman’s testimony.” He opined that “if you want to substantiate the woman’s testimony that she was, in fact, penetrated by the … defendant, then I would say vote against Mrs. Rudd’s amendment.”

(1:02:14:0)

REPRESENTATIVE RUDD asked if the phrase, “the emission of semen is not required in order to prove sexual penetration,” will be in the commentary.

MR. STERN said it is not required.

MR. MCKENZIE rephrased Representative Rudd’s concern, and said the commentary should say that there was no intention to change … by deleting the phrase.

MR. STERN said that is correct.

[Inaudible discussion]

MR. STERN responded to a comment saying that, as it stands now, incest is not included.

REPRESENTATIVE BROWN said, “I thought we were just going to amend the amendment ….”

CHAIR GARDINER asked for a motion.

REPRESENTATIVE BROWN moved to insert the words, “class C felony.”

CHAIR GARDINER said the motion is to adopt Section 450 [the Incest statute].

(1:03:47:0)

[Inaudible discussion]

REPRESENTATIVE BROWN asked that if the amendment passes, is it clear that when a person under 18 is involved, [incest] is a crime in all situations.

MR. STERN said yes. “If you engage in sexual penetration with a person under 18, you’re guilty of a [class] A felony; if [the person] is over 18, it is no crime.”

[Inaudible discussion]

MR. STERN said the provision specifically includes sexual contact, and “we aggravated it.”

REPRESENTATIVE DANKWORTH asked if the term “relative” covers enough ….

REPRESENTATIVE BROWN said that Mr. Stern explained that the definition covers a range of relatives who are traditionally included in incest statutes in states where there have been modern code revisions. “I make the motion on the basis that, without including things like this, the code may be imposed by viewpoints saying that we’re going to go ahead and pull the old ‘razzu’ and go ahead and basically just leave out all of the neat goodies, and since it is not seen there—except hiding off in the repealer section somewhere—that we’re doing all kinds of horrible, radical things. Maybe a policy decision with one bill to delete this section next year is one thing when the legislature’s attention is focused on it. But when we’re dealing with a revision of the entire criminal code of the State of Alaska, I just don’t think that we ought to have a bunch of [inaudible] repealers.”

(1:06:39:0)

REPRESENTATIVE MILES asked if Representative Brown is going to vote to repeal it next year.

REPRESENTATIVE BROWN said his vote on this motion is without prejudice to his position next year.

[Inaudible discussion]

REPRESENTATIVE BROWN said that by the time “we get through with this,” there will be some major policy decisions that are somewhat controversial that the committee will have to defend on the floor of the House of Representatives. “If we have too many, the code will die,” so the committee needs to pick and choose which provisions it wants to go out on a limb for. “I would prefer not to have to answer the embarrassing question of why the committee legalized incest and “all kinds of other activities….”

A chorus of voices said, “We are not legalizing incest.”

[Inaudible discussion]

CHAIR GARDINER asked for a roll call vote on the motion, and the motion carried.

[Inaudible discussion]

(1:08:28:0)

MR. STERN said he was happy, because “that was a very good vote.” He said he agrees with Representative Brown regarding incest.

CHAIR GARDINER said that is the extent of the issues to discuss, and he asked if any committee members had questions regarding the sexual assault [inaudible].

REPRESENTATIVE BROWN said there is an issue that may have been discussed while he was gone. He spoke of a “strange anomaly” that he had asked Mr. Stern to address.

MR. STERN said he did address the issue and, “I think that it’s wrong” and it is currently set up correctly. “We treat contact more seriously than penetration, sometimes,” he stated.

REPRESENTATIVE BROWN said, but in some situations, contact without penetration is a class B felony and penetration can be a class C felony, which bothered him. He asked if that was changed.

MR. STERN said the provision is very well drafted as it is, and it makes complete sense. A class B felony situation deals with either force, a person younger than 13, or a relative. The class C felony involves a person between the ages of 13 and 16 or an incapacitated person. It is logical, he opined.

(1:10:04:0)

REPRESENTATIVE BROWN said his problem is with the type of conduct described in [paragraph] (2) [of Sec. 11.41.430. Sexual Assault in the Third Degree]: “Being any age, he engages in sexual penetration with another person who is incapable of giving consent by reason of incapacity ….” That seems as serious or more serious, he said, than some of the things described in sexual assault in the second degree.

MR. STERN said he had asked [the committee] if penetration with an incapacitated person should be treated identically to penetration without consent. That was voted down, he stated. He said it may be appropriate to include the conduct as a second degree sexual assault.

REPRESENTATIVE BROWN said, “I will so move.” 

(1:11:20:0)

REPRESENTATIVE BROWN responded to a question that the motion moves the conduct to sexual assault in the second degree. It will be a tough jury question to determine the incapacitation, he added. “If she gets up on the stand and says I was drunk, most of the jurors will say who the hell is she kidding? [Inaudible follow up].”

An unidentified speaker said that jurors do not work for the court; “They’re middle-class housewives ….” He responded to a comment by saying that professional people can get disqualified for jury duty. People who work for wages can be on a jury, he stated, but professional people get out of jury duty. Wage earners, housewives, and retired people make up a jury, he added, and an incapacitated person who is intoxicated is perceived differently to those people than it does to “us.”

(1:13:17:0)

REPRESENTATIVE BROWN said a prosecutor might bring the sexual assault charge in the second degree if the acts were extreme enough—even if it involved intoxication—and maybe get a conviction, but it would be very difficult. He noted that regardless of whether the conduct is a class B or class C felony, if the jury finds that the situation is extreme, even if the basis for incapacitation is intoxication, it should rise to the level of the acts listed as class B felonies.

CHAIR GARDINER said he disagrees; it is not serious enough to be a class B felony, which is a pretty serious offense. “We’re not talking about something that involves force,” he noted. He gave the example of a woman who was incapacitated by alcohol, and the man involved may even ask [her for sex].

REPRESENTATIVE BROWN said the provision would also cover the female quadriplegic, and that is serious behavior that should be a class B felony. It is as serious as a relative having consensual sex with a relative who is under the age of 18 years.

REPRESENTATIVE RUDD said incapacitated includes mental conditions: persons incapable of appraising. A quadriplegic may be very capable of appraising the nature of the conduct.

REPRESENTATIVE BROWN brought up the use of other drugs.

MR. STERN said that is covered.

REPRESENTATIVE DANKWORTH asked if “incapacitation” was too broad. [Someone suggested using the term “retarded person.”]

[Inaudible discussion]

MR. STERN said it depends on the situation. If a “retarded person” is forced, it will be a first degree assault, but if that person is incapable of expressing an unwillingness to act, “it is consensual—in the sense that it can be—and it won’t be first degree, it will be third degree.”

REPRESENTATIVE BROWN expressed dissatisfaction with “incapable of expressing unwillingness to act.” If the person had the capability to express the unwillingness, then the conduct would be first degree sexual assault.

MR. STERN added, “If she expresses it, then it becomes first degree.”

REPRESENTATIVE BROWN said he believes such conduct is serious enough to be a class B felony. There will be flexibility in sentencing, he noted.

MR. STERN stated that unforceful conduct is not now covered under existing law.

REPRESENTATIVE RUDD noted that one of the reasons why women are supporting dividing sexual assault into degrees and lowering some penalties is because “we never got any convictions.” Juries were often unwilling to convict people under a full rape charge, she explained. She said that is why she is a little hesitant to vote for Representative Brown’s amendment. With regard to incapacitation on the basis of alcohol consumption, she thinks the charge should be third degree, but she agrees with Representative Brown with regard to other types of incapacitation.

(1:18:30:0)

MR. STERN expressed a problem with further dividing the degree. 

MR. POPE said this problem has developed many times before. Some thought that alcohol intoxication should be part of the mental state in committing a crime. The compromise was to determine that drunkenness, in itself, will be an element to consider but will not be an element ….

REPRESENTATIVE DANKWORTH repeated that incapacitation may be too broad of a term, and he suggested a more specific definition.

REPRESENTATIVE RUDD brought up the argument about taking advantage of a drunken person….

MR. STERN said, “We’re not talking about a drunken person, we’re talking about a drunken person who is totally passed out.”

MR. POPE told Mr. Stern that that is only his interpretation.

MR. STERN said, “Incapacitated means a physical condition in which a person is incapable of appraising the nature of the conduct or of expressing unwillingness to ….”

(1:21:26:0)

REPRESENTATIVE BROWN decided to change his motion, and he asked legal staff come up with a definition of serious incapacitation involving a preexisting condition, which would come under the class B felonies of sexual assault, and then all other incapacitations could be part of the list of class C felonies.

MR. STERN pointed out that the definition of incapacitated includes both temporary and permanent conditions, so those could be the [two levels of incapacitation], he said.

REPRESENTATIVE RUDD asked about a hospitalized woman who is temporarily incapacitated.

MR. STERN said, “Either we’re going to have to write a novel or ….” He said it will be simple to delineate the incapacitated state into temporary and permanent conditions.

REPRESENTATIVE BROWN said he would like to see two levels, serious and ….

MR. STERN said, “We can’t do that. They’ll laugh at us.”

[Inaudible discussion]

(1:23:59:0)

REPRESENTATIVE BROWN said he had made another motion of asking staff to draft two divisions of incapacitation, one serious and one less serious. The serious incapacitation would involve a preexisting medical or psychiatric condition, he suggested.

MR. MCKENZIE asked how long the incapacitation would have to exist to be preexisting.

MR. STERN said he will try his best, but he has found that it can be impossible “to do that.”

MR. MCKENZIE said he could divide the two levels of incapacitation between permanent and impermanent. 

CHAIR GARDINER asked for a motion to adopt [the version of HR 661] that is before the committee with the understanding that some redrafting will come back to the committee.

REPRESENTATIVE BROWN so moved.

REPRESENTATIVE RUDD noted the comment about [prohibiting the exposure of] the female breast and equal treatment. She suggested removing “female,” as the definition includes reckless disregard for the effect the exposure will have on others.

(1:26:30:0)

MR. STERN opined that if there is no equal protection problem the language should include “female.”

CHAIR GARDINER heard no objections to the motion, and the amendment passed. He said, “I think we are finished.” 

ADJOURNMENT

There being no further business to come before the committee, Chair Gardiner adjourned the House Judiciary Standing Committee. 

(1:27:00:0)
END OF TAPE
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