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NOTE: In 1975, a resolution by both houses of the Alaska State Legislature found that Alaska's criminal code was “vastly out of step with constitutional and social developments of recent decades.” The Alaska Legislature then established a Criminal Code Revision Commission as a subcommission to the Alaska Code Commission. 

Pursuant to AS 24.20.075, the Criminal Code Revision Commission (also called the Criminal Law Revision Subcommission and commonly referred to as the “Subcommission”) was tasked with preparing a draft revision of Alaska's criminal code by December 1977. The Subcommission’s tentative draft revision was introduced to the legislature as HB 661. These minutes are part of a series of hearings on this comprehensive revision to Alaska’s criminal laws.

This hearing was transcribed in 2013 from reel-to-reel tapes recorded on February, 21, 1978. Some of the audio was difficult to understand, and committee members never identified themselves during the hearings. An attempt was made to determine the speakers’ names, but some speakers may be incorrectly identified. In transcribing these minutes, parts of some discussions are absent because they were inaudible. 
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ACTION NARRATIVE

(1:07:55:0)

CHAIR GARDINER gaveled in and the committee began work on [the revised criminal code, HB 661].

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, said he is reporting back on member requests from earlier committee meetings.

CHAIR GARDINER noted that the committee will be covering items that it has already gone over, and he does not want to get into any “full-scale” debates.

MR. STERN said that the committee did not finish [AS 11.16.120, Exemptions to Legal Accountability for Conduct of Another]. He suggested a change on Page 2, lines 6 through 16, which would require that “all the things be done together.” Originally, the provision included the word “or,” but now the person [seeking an exemption] is required to do subparagraphs (A), (B), and (C), [under AS 11.16.120(a)(1)]. The real change, he said, is that now a person must give timely warning to law enforcement officials or make a reasonable effort.

(1:09:55:0)

CHAIR GARDINER asked if the committee agreed to Mr. Stern’s amendment.

REPRESENTATIVE MILES asked about moving the language forward.

MR. STERN said, yes, but it was never voted on, and he also has another amendment. He said he was starting with the amendments that were already voted on [by the committee at an earlier meeting]. Page 3, Legal Accountability of Organizations, was redrafted to exclude language that previously appeared on lines 8 through 13, as well as on lines 17 through 21. “So now, no organization is liable for conduct of its agent for any offense,” he said. Those were the only changes that were voted on, he explained, but he has a number of other amendments.

CHAIR GARDINER said, “This is the one we got in a big hubbub over.”

REPRESENTATIVE MILES surmised that Mr. Stern has an amendment to an amendment.

MR. STERN agreed. On lines 20 through 24 of the amendment, [paragraph] (3) has new language:

(3) acting with the culpable mental state that is sufficient for the commission of the offense, he causes an innocent person or a person who lacks criminal responsibility to engage in the proscribed conduct.

MR. STERN gave the examples of giving car keys to a “madman” and someone dies, or pointing a gun at someone’s head during a robbery and someone dies. 

CHAIR GARDINER asked if the only change was adding the new [paragraph].

MR. STERN said that was correct. 

CHAIR GARDINER asked about deleting [inaudible].

MR. STERN said it does not delete everything. Everything on page 3, from lines 1 through 8, is deleted. Back on page 2, the code will say “the other person is not guilty of the offense,” and the rest is deleted. He said the combination of those deletions; the specific provision that states that the person is not guilty of the defense; and the addition of [paragraph] (3) on page one, “gets the point across.” He noted that it is complicated.

(1:13:35:0)

REPRESENTATIVE CARPENTER read: “A person is legally accountable for the conduct of another person constituting an offense.” He said that does not make sense [grammatically].

MR. STERN said he believes that the language is clear. “You’re legally accountable for the conduct of another person when that conduct constitutes an offense.” 
 
JAMES MCKENZIE, Attorney, Alaska Legal Services Division, Legislative Affairs Agency, Juneau, said there is no problem with the language, but it reads “somewhat awkwardly”. The modifier is not directly following the noun, but its meaning is not in doubt, he added.

CHAIR GARDINER suggested leaving it to the drafters if they want to make it more “readable.” He asked if anyone had any questions about the addition and deletion that Mr. Stern recommended.

MR. STERN said that the combination of [paragraph] (3) on lines 20 through 23 of the amendment and the phrase “the other person is not guilty of the offence,” accomplishes “what we tried to do originally.” The lines that were deleted are now covered in the amendment to the amendment, he added. 

(1:17:25:0)

[The committee took time to understand the changes.]

(1:19:20:0)

REPRESENTATIVE BROWN asked why “criminally liable” was replaced by “legally accountable.” 

MR. STERN said that discussion will come later.

CHAIR GARDINER asked if anyone had questions about the changes. After a member moved the amendment. Hearing no objections, the amendment was adopted.

MR. STERN turned to the next change. He said he rewrote Section 130 [Legal Accountability of Organizations] of the provision that [inaudible] the amendment. In the amendment to the amendment, the code has to recognize, except as otherwise expressly provided, that other provisions outside of Title 11 may impose liability on the organization in addition to the type of situation “here.” 

MR. STERN referred to the previous question. The word “guilty” was changed to “legally accountable,” because that term is used throughout the code, he stated.

(1:21:15:0)

MR. STERN said, in response to an inquiry, that “we use it a couple of times; we’re going to have to just get it correct, and I am not too sure it has to be changed in Title 2.” Mr. Stern turned to page 1, and said the code has the phrase: “exemptions to criminal liability for conduct of another.” That too, perhaps, should be changed to “exemptions to legal accountability for conduct of another.”

CHAIR GARDINER asked why the term “legal accountability” is used instead of “criminal liability.”

MR. STERN said that although he did not see a difference, the subcommission preferred it, and the language should be consistent. When the code addresses “conduct of its agent,” it is broken down into two categories: [subparagraph] (A) refers to conduct within the scope of employment, and [subparagraph] (B) refers to conduct that may not have been within the scope of the employment, but was ratified or adopted by the organization. 

MR. STERN turned to page 3 of the amendment and said he once again changed “criminally liable” to “legally accountable.” The only substantive change is including the terms “ratification” and “adoption” [in subparagraph (B)]. 

CHAIR GARDINER asked for any objections when a member moved to adopt the above amendment. Hearing none, the amendment was adopted. 

(1:24:22:0)

REPRESENTATIVE CARPENTER made inaudible comments.

MR. STERN turned to the credit card offenses. 

CHAIR GARDINER suggested calling the next amendment, which was being distributed to the committee, Amendment 2. He noted that the committee had asked for the language to be rewritten.

MR. STERN said the problems were [something about] forgery and the general theft provisions. He said that everything from page 81 to 85 of [HB 661] was deleted and replaced with two “sections.” One is called “Fraudulent Use of a Credit Card,” and the other is “Obtaining a Credit Card by Fraudulent Means.” The sections should be under “Theft Offenses,” and so the numbering is incorrect. He read the following from the first section:

A person commits the crime of fraudulent use of a credit card if, with intent to defraud, he uses a credit card to obtain property or services with knowledge that

(1) the card is stolen or forged;
(2) the card is expired or has been revoked or cancelled; or
(3) for any other reason his use of the card is unauthorized by either the issuer or the person to whom the credit card is issued.

MR. STERN noted that the provision covers about three or four statutes that were in the earlier bill. The penalty structure is similar to theft, he added, and it depends on the amount of property or services obtained. He pointed out that the other offenses regarding the theft of a credit card or receipt of things obtained is covered under general theft provisions.

[Inaudible discussion]

(1:28:22:0)

MR. STERN said the penalty structure is set up to reflect what the credit card user [illegally] obtained.

REPRESENTATIVE CARPENTER asked about an intention to commit crimes.

CHAIR GARDINER said that all of the crimes are subject to the attempt provision.

MR. STERN asked if Representative Carpenter meant a “mind crime” with no act.

MR. MCKENZIE said there is nothing that punishes merely the intent [to commit a crime]; however, if a person takes a substantial step toward completing a crime, then he or she can be punished for the attempt. Some crimes are defined to include the attempt as part of the crime itself or as one way of committing a crime, he explained. For example, the bribery provision includes conferring or attempting to confer. “In every case you’re required to actually perform or [inaudible] to perform some bodily movement with the intent. It can’t be merely forming [in your mind] the intent of the crime.” However, if a person had a duty to perform, there may be a crime in not performing that duty. “Like the failure to assist a peace officer when asked to,” he noted.

MR. STERN reminded Mr. McKenzie that [his example] would be a violation. For this statute some property has to be obtained, he continued. If a person tried to use an expired or forged credit card to purchase something, that would be a substantial step, and it would be a crime. He gave an example of a person wanting to burn down a dwelling who walked up to the house with a gas can and was about to pour gasoline on the structure. That would be an attempt crime, he said. The only crime that might be conducted with only [a discussion] is terrorism.

(1:28:22:0)

REPRESENTATIVE DANKWORTH asked about someone using a credit card to make 25 purchases of $50 each [inaudible].

MR. STERN read [subsection (c)] under general provisions for property offenses: 

In determining the degree or classification of a crime under this chapter, amounts involved in criminal acts committed under one course of conduct, whether from the same person or several persons, shall be aggregated.

MR. STERN said he may have an amendment to that provision to make it broader.

REPRESENTATIVE DANKWORTH agreed that such crimes should be aggregated.

MR. STERN noted that if the value of property obtained is more than $200 within a six-month period …. He clarified that his suggestions have not gone through Legislative Affairs, and Mr. McKenzie may have his own comments later.

MR. STERN turned to page 2, which restates “something that appeared in the bill under fraudulent use of credit cards that I believe that we just couldn’t cover under general provisions.”

REPRESENTATIVE MILES asked about falsifying documents to obtain credit cards. He suggested that that would be the most obvious way to illegally obtain a credit card.

MR. STERN said some states have a specific provision covering that. The subcommission did not ask for [that provision]. He offered to write one.

CHAIR GARDINER asked about obtaining a credit card under a false name.

REPRESENTATIVE MILES said his Sears credit card application was rejected, and he is a homeowner, pays his mortgage, and has money in the bank. He said he was rejected because he has held the job as a legislator for only six months.

MR. STERN said some states have specific provisions covering that example, and he will come back with more information. It can just be a subsection, he surmised.

CHAIR GARDINER asked if anyone objected to Mr. Stern’s suggestion.

(1:35:10:0)

CHAIR GARDINER noted that there was a motion to adopt the changes regarding credit cards. Hearing none, [Amendment 2] passed.

[Inaudible discussion]

(1:36:34:0)

CHAIR GARDINER turned to Amendment 3.

[Inaudible discussion]

(1:37:10:0)

MR. STERN noted that the next topic found in Amendment 3 was discussed [by this committee] only once, and Representative Rudd had a number of suggestions that Mr. Stern agreed with. He referred to page 77 of [HB 661]. [Mr. Stern is apparently referring to Sec. 11.46.685 (Criminal Usury in the First Degree).] Representative Rudd felt that the culpability provision be deleted so the ordinary rule of culpability will apply, which is what Mr. Stern did in Amendment 3. It originally said “knowingly charges,” and now the knowing requirement is deleted, and the general rules of culpability will apply. The other change came from a question from Representative Brown regarding “scheme or business.” Under the first degree theft provision in HB 661, it referred to “as part of a scheme or business of making or collecting usurious loans.” Representative Brown wanted that provision to parallel federal law, which uses the term “business of lending money or other property at a usurious rate.” Mr. Stern made that substitution in Amendment 3, lines 9 through 10. He said that he also redrafted the section on possession of usurious loan records to make it clearer for the culpability requirement. The defendant now has to possess it with knowledge of its contents, he explained.

MR. STERN said he had problems with these sections regarding the two degrees, which is a classification issue. If there is a second degree, it should be a violation, he opined. He recommended deleting the second degree offense and keeping the first degree offense regarding the business of “loan sharking.”

An unidentified speaker said “So moved.”

[Inaudible discussion]

CHAIR GARDINER asked for objections. Hearing none, Amendment 3 was adopted.

(1:40:10:0)

CHAIR GARDINER asked if the committee had any questions regarding [AS 11.46.685 Criminal Usury] or [AS 11.46.700 Possession of Usurious Loan Records].

An unidentified speaker asked why terms are sometimes defined within the statute and others are defined [elsewhere].

CHAIR GARDINER answered that when a definition is not used in any other part of the code, it is written into the context of the crime.

REPRESENTATIVE DANKWORTH remarked on the words, “as a part of a business of lending money or other property,” and he asked if that excludes “where a friend came up wanting $4 or $5,000, and you give him $10,000 back after the game.”

MR. STERN said he reads it to apply only to “loan sharks” or persons in the business [of lending money at a usurious rate].

MR. MCKENZIE asked about the person who is in the business of lending money but not in the business of lending money at a usurious rate.

MR. STERN said that would not be covered. If the intent is to get loan sharks, they are covered in “subsection one; you don’t need a subsection two.” 

CHAIR GARDINER said there may be violations in other state laws.

MR. MCKENZIE said, “There’s going to be an unenforceable ….”

MR. STERN said there are civil remedies. The question is when it becomes criminal. “First degree covers the business of loan sharking; the second degree [inaudible] to be a single loan.”

(1:42:54:0)

MR. STERN told the committee that he drafted the language to include the business of lending money or property at a usurious rate; Ms. Carpeneti has concerns, and Mr. McKenzie has not gone over it, so Mr. Stern may come back with an amendment, but the intent is to eliminate the second degree to exclude the single transaction.

REPRESENTATIVE MILES asked about the figure of 25 percent.

MR. STERN responded that 25 percent [the maximum interest that can be charged] came from New York law. Federal law only applies when the interest rate is twice the amount that is authorized by state law. Under state law, he believes, the rate is 10 percent, but it depends on what kind of loan is involved. “Under the code, if it’s authorized by state law, and some loans are … like one and a half percent is authorized by, I believe, the Small Loans Act, and if authorized by state law it’s not subject to that.” He then asked if the committee felt that the figure was too low or too high.

REPRESENTATIVE MILES said it may be too low, because there are “some very legal operations at 1.5 percent per month and that is 18 percent per annum.” He asked what household finance corporations charge on a 90-day loan. “We’re getting dangerously close to setting a policy that sounds reasonable but maybe ….” He asked if the Subcommission discussed the figure.

MR. STERN said the members felt that since there was a provision of “unless otherwise authorized by law,” the legitimate loan transactions are covered. “Even if ‘household finance’ charges 30 percent a year, that is not….”

(1:45:16:0)

MR. STERN said Representative Miles’s point is well-taken. Federal law does require the rate to be twice the legal rate allowed by state law for the loan-sharking provisions to apply, so the committee may want to put that a little higher.

REPRESENTATIVE CARPENTER said he is in favor of keeping the 25 percent figure, because that is steep enough and a person can get into serious trouble [with a high interest rate]. He recalled his first small loan and [inaudible].

REPRESENTATIVE MILES said he is not proposing the rate be higher or lower, but he would like HB 661 to pass without learning later that business people were put out of business.

CHAIR GARDINER said that will probably not happen because the language says “not permitted by law.”

(1:46:30:0)

REPRESENTATIVE MILES suggested that perhaps the statute should be silent “on some particular brand of loan.”

CHAIR GARDINER said the only way a person can lend money is with specific provisions in the banking statutes for …. It is all set up, he added.

MR. STERN pointed out that under the Small Loans Act, loans of less than $1,500.00 [may have interest rates] as high as 3 percent a month (36 percent a year).

REPRESENTATIVE MILES suggested adding to the commentary that the legislature is not trying to put anyone out of business.

MR. STERN said the comments already say small business loans, pursuant to AS 620, for example, would not violate the statute. 

(1:47:30:0)

REPRESENTATIVE CARPENTER said one of the differences is that there is no dollar amount. The $1,500 figure for the Small Loans Act will likely be raised to $5,000 this session, “but if we’re going to raise this we would almost have to talk [about] limits.”

MR. MCKENZIE said the code will not take effect until July 1, 1979, so the provision will not sneak up on anyone.

MR. STERN turned to the topic of possessing usurious loan records, which is a class A misdemeanor. Other possession offenses in the code are treated identically to the actual offense, he noted. For example, the possession of gambling records is treated identically to engaging in unlawful gambling. He suggested that criminal usury be a single statute by including the possession of usurious loan records within the crime of actual usury, but maybe this decision should wait.

(1:49:10:0)

MR. STERN noted that the committee would have to decide to raise the penalty for the possession of records if members follow his suggestion to consolidate the usury statute.

[Inaudible discussion]

CHAIR GARDINER said there is a motion to adopt “what’s left of Sec. 11.46.685 and 11.46.700 (Amendment 3).” Hearing no objections, the amendment was adopted.

[Inaudible discussion]

MR. STERN moved to Amendment 4, which reflects a request to divide murder into two degrees. The first degree covers two forms of conduct: “intent to cause death” and “knowing that the conduct is substantially certain to cause death.” Initially, the statute only included “intent to cause death.” After considering it, he decided that the two forms of conduct were identical and should be treated as such. 

MR. STERN said that murder in the second degree covers intent to cause serious physical injury, reckless under circumstances manifesting extreme indifference to the value of human life. Pursuant to the committee vote in the last hearing, the felony murder rule has been altered on page 2, lines 11 to 21. 

(1:51:55:0)

[Inaudible discussion]

CHAIR GARDINER summarized that there is a first and second degree murder, and [manslaughter] is separate.

MR. STERN said yes, some of the defenses apply to first degree and some to second degree. Any change, he said, the committee has not voted on deals with burglary. When burglary is the only underlying felony and the burglary victim is killed, that should not give rise to felony murder; it should be “intentional killing.” He is referring to [paragraph] (2), lines 22 to 24. In terms of drafting, it was made an affirmative defense, but in the Subcommission’s proposal, it was never decided what kind of defense it was—or not, it just said that felony murder does not apply in that type of situation; however, Mr. Stern has become convinced that it should be an affirmative defense.

CHAIR GARDINER asked for an explanation of [inaudible].

MR. STERN answered that it is complicated. A person [killing] under the heat of passion has a defense to murder, which would mitigate it to manslaughter, as it is in existing law. 

REPRESENTATIVE DANKWORTH asked about the current code and the “heat of passion.” [He continued inaudibly.]

MR. STERN answered that in existing law “it is premeditation.”

REPRESENTATIVE DANKWORTH asked if the lack of premeditation or a crime of passion turns the act to second degree murder.

MR. STERN said no; heat of passion would be manslaughter. Both first and second degree murder would be intentional killing; the only difference is that one is premeditated. By raising the heat of passion defense in existing law, it drops down to manslaughter.

REPRESENTATIVE DANKWORTH asked something about second degree murder, and Chair Gardiner said everything is second degree murder.

MR. STERN said that is the problem with existing law, whereby second degree murder is an intentional killing that is not premeditated. There can be intentional killings under the heat of passion, he added. 

MR. STERN gave the example of a person breaking into someone’s house to kill someone. The felony murder rule comes into play because breaking into the house constitutes burglary in the first degree. Under the felony murder rule, the killer would be liable for the deaths of anyone during the commission of the burglary, and the heat of passion defense does not apply. Mr. Stern’s amendment takes away the felony murder charge for this situation and changes it to an intentional killing, which will allow the killer to raise the heat of passion defense. Without that change, a member of the household who enters the house to murder someone would be treated differently than a non-household member who enters the house to commit the same murder.

(1:57:29:0)

REPRESENTATIVE RUDD asked about the affirmative defense.

MR. STERN said the defendant has to prove it by a preponderance of evidence. He added that it is interesting the way the code is now set up: “he gets out of second degree murder and gets in to first degree.” The defendant would be initially charged with murder in the second degree. The person would say no, “I am guilty of first degree murder—and intentional killing. Charge me with that.” [Then the person could raise the defense.]

REPRESENTATIVE BROWN asked how many people would risk that.

[Inaudible discussion]

REPRESENTATIVE RUDD said it does not make sense to her. It should not be a defense that the underlying crime was burglary. Felony murder is usually killing in the process of committing a felony. [inaudible]

REPRESENTATIVE CARPENTER said he does not like the reworking of the murder statute. [Inaudible] “We’re elevating the first [degree murder]; I don’t think that is actually what will happen; we’ll end up lowering the second [inaudible].” He said he is uncomfortable with the entire rewrite, including the affirmative defense provision [inaudible].

REPRESENTATIVE DANKWORTH said that, before, the state just had the one offense, zero to one hundred years.

MR. STERN said that still exists. Someone asked Mr. Stern to bring back two degrees of murder.

(2:00:49:0)

REPRESENTATIVE DANKWORTH said something about suggestions made at earlier hearings.

MR. STERN said those suggestions were made by some prosecutors as well as others.

[Inaudible discussion]

MR. STERN explained the other proposed changes. On page 3 of the amendment, he made the following insertions:

11.81.300 - 11.81.430.
(f)(2) "serious provocation" means conduct which is sufficient to excite an intense passion in a reasonable person in the defendant's situation under the circumstances as he reasonably believed them to be; "serious provocation" does not include mere insulting words, mere insulting gestures, or mere hearsay reports of conduct engaged in by the intended victim.


MR. STERN said that in [paragraph](2), manslaughter, he included “intentionally aids another person to commit suicide.” He also deleted a few unnecessary definitions. The only changes that were not voted on by this committee in the last meeting, he said, were the burglary/affirmative defense issue and the adding of the word “mere”. 

MR. MCKENZIE said the two degrees of burglary were not voted on.

MR. STERN said Mr. Dan Hickey [Chief Prosecutor, Alaska office of the Attorney General] requested that the murder provision include the section on burglary that he just explained. Before making a decision, he suggested, the committee should hear Mr. Hickey’s explanation.  

REPRESENTATIVE BROWN asked the difference between “insulting gestures” and “mere insulting gestures.”

MR. MCKENZIE said he reads the language to say that everything listed is relevant with regard to serious provocation, “but if you only had one of them, that would not suffice.” Mere insulting words or mere insulting gestures would not be serious provocation towards the conduct without more …. “If you had those with something more, or had one of them with something more, then the combination might be sufficient to establish serious provocation.”

(2:04:04:0)

REPRESENTATIVE BROWN said it is the height of “legalese.” 

REPRESENTATIVE RUDD said it is subject to interpretation; maybe the language should use “solely” to sound more definitive.

REPRESENTATIVE BROWN suggested using “solely” at the beginning with parallel construction following.

MR. MCKENZIE said he did not object.

ANNE CARPENETI, Attorney, Alaska Department of Law, Juneau said that in present law, to the extent that there is a felony murder law, felony murder is first degree murder.

MR. STERN said there is a felony murder rule but it requires an intentional killing.

MS. CARPENETI said the courts have said it requires an intentional killing.

REPRESENTATIVE BROWN said, “Therefore it is not really true felony murder.”

MS. CARPENETI said, “Not really true felony murder, but the statute says felony murder is first degree murder.”

REPRESENTATIVE ELIASON said he would like to hear from [Mr. Hickey].

(2:06:25:0)

REPRESENTATIVE BROWN said, “Let it be noted that the Republican members are holding a caucus right outside the door and they are not all smoking.”

REPRESENTATIVE RUDD said she does not want to vote on the felony murder amendment.

VICE-CHAIR MILES [is now chairing the meeting and] said he does not want to act on that.

MR. STERN explained that the committee requested that he bring back two degrees of murder to show what it would look like. “That is what we did” as well as change the defenses.

REPRESENTATIVE RUDD told Mr. Stern that the request for two degrees of murder “was no so much to do something with felony murders but [inaudible].

REPRESENTATIVE BROWN said he assumed felony murder would remain, and “we would create a more exalted murder crime that was of a higher level for a … the kind of murder that’s … premeditated [inaudible]. Maybe we got into a Catch-22 [inaudible]. 

MR. MCKENZIE said felony murder has to be in one degree or the other. He and Mr. Stern put it in second degree assuming that it was less serious than the intentional killing.

REPRESENTATIVE BROWN said the example [Mr. Stern] was describing would not exist if there were two degrees of murder and felony murder was a first degree crime.

MR. STERN said no, “You want to get out of felony murder into intentional murder, so you get out of intentional murder into manslaughter.” The charge was felony murder, he explained.

(2:09:12:0)

MR. MCKENZIE spoke about how HB 661 is written and said to look on page 45 of the bill; there is the “same business about burglary.” It is not a new idea, he added.

MR. STERN said something about Representative Dankworth’s point.

MR. MCKENZIE said he thought the group was dealing with the felony/burglary issue.

REPRESENTATIVE DANKWORTH said, “We decided to look into this [inaudible].”

VICE-CHAIR MILES said to set the issue aside.

[Inaudible discussion]

(2:10:45:0)

REPRESENTATIVE RUDD asked if the provision of assisting a suicide was in HB 661.

MR. STERN said no, he believed it was voted on during the last committee meeting. He said he did not think it was adequately covered unless there was a specific reference to it. “Every other code refers to specifically, intentionally killing [for aiding suicide].

REPRESENTATIVE RUDD said if suicide cannot be proven, then it would be murder, but people should be able to commit suicide if they wish.

MR. STERN said the amendment is there to clarify that the Subcommission wanted to include aiding suicide as manslaughter. The bill, HB 661, did not have clear language.

REPRESENTATIVE BROWN said current law and all other jurisdictions do the same, so Alaska would be making a major policy decision if “you can go ahead and have … poison and you’re not subject to any criminal liability.”

REPRESENTATIVE RUDD surmised that if someone were invalid and begged a person to hand over the poison … but then it could not be proven, the crime would be murder.

REPRESENTATIVE BROWN said that is a strange way of putting it. 

REPRESENTATIVE RUDD asked if about having a statement from the one committing suicide and if the other person should still be [charged with murder].” 

REPRESENTATIVE BROWN said he thinks so. He supposed that with the current law a person would unlikely get the highest sentence for manslaughter.

(2:13:30:0)

MR. STERN said the idea is eliminating the intentional aiding of suicide from manslaughter.

REPRESENTATIVE RUDD asked what would be wrong with that.

REPRESENTATIVE DANKWORTH spoke inaudibly and said the right thing to do is to go to a doctor and try to stop the suicide.

REPRESENTATIVE RUDD said that is true often, but there are those who are absolutely determined to kill themselves. She recalled an instance of a paralyzed man with an iron lung and his brother assisted in his death.

REPRESENTATIVE BROWN said that would be murder because the paralyzed man had no capacity to commit suicide. 

REPRESENTATIVE DANKWORTH said if he wanted to kill himself, and he [inaudible].

REPRESENTATIVE RUDD disagreed with Representative Dankworth’s example. You would have to be able to prove that that was her intention. “You can’t just go around saying so-and-so asked you to kill them.”

REPRESENTATIVE DANKWORTH said something about an obligation to stop the suicide.

MR. STERN said it is a universal [law]. He moved on to arson, which was redrafted based on an earlier discussion. Arson in the first degree is intentionally damaging any property by starting a fire or causing an explosion, while placing a person in danger. In the second degree, it is intentionally damaging a building. Mr. Stern added, based on Representative Brown’s suggestion, that it is a defense that no other person other than the defendant had a possessory, proprietary, or security interest of the damaged property—or if someone else with those interests consented to the burning—and the sole intent was to destroy the property for lawful purpose.

MR. STERN said the above amendment means that if a person burns a building and someone else had a possessory, proprietary, or security interest—which would include a mortgage—the person would be guilty of arson unless the person with interest gave consent. He noted that [paragraph](2) requires that the burning is for a lawful and proper purpose. Mr. Stern noted that “lawful and proper purpose” is found in the codes of New York and other states. Burning a house with the purpose of defrauding an insurer would be arson in the second degree, he added.

(2:18:30:0)

MR. STERN said arson in the third degree is recklessly starting a fire and causing physical injury to someone. By just having “physical injury” instead of “serious physical injury” eliminates the problem of an overlap with assault, which refers to “recklessly causing serious physical injury ….” The penalty structure makes sense, he said.

REPRESENTATIVE BROWN said a serious physical injury results in a class B felony under the assault statute.

MR. STERN said yes, and under arson, it is a physical injury with a class C felony.

REPRESENTATIVE BROWN noted that this is in response to [a hotel fire in Fairbanks that took lives].

MR. STERN said that the language was serious physical injury for first degree arson. The provision only requires exposing a person to serious physical injury, not actually accomplishing it. For arson in the third degree, physical injury must occur under reckless conduct.

(2:19:48:0)

REPRESENTATIVE BROWN referred to the hotel fire and asked about people who were hurt but not seriously; it would have a third degree charge if recklessness was proven. And if there were serious physical injuries, the arsonist could be charged with assault. That sounds consistent, he added.

REPRESENTATIVE BROWN noted that under current law, causing a fire by means other than intentionally--and resulting in injury--is a class A misdemeanor. [It will now be] a class C felony.

MR. STERN said it is important to decide if his treatment of arson in the second degree is proper, because both burning a building to defraud insurers and burning a house with a mortgage is arson.

(2:21:00:0)

REPRESENTATIVE DANKWORTH asked if the suggestions made by Barkley and others are covered.

MR. STERN said yes. Everyone should be happy.

REPRESENTATIVE BROWN requested commentary on defrauding insurers and other issues.

MR. STERN replied that the commentary specifically states that to be an improper purpose [for burning down a building].

REPRESENTATIVE DANKWORTH made an inaudible comment and something about arson to cover up another crime.

REPRESENTATIVE BROWN said the defense under (b) would be negated and it would become arson in the second degree.

MR. STERN said, “At a minimum.”

REPRESENTATIVE BROWN said it would be arson in the second degree because it was not for lawful and proper purposes. 

MR. STERN said, if someone dies, it will be felony murder.

(2:22:26:0)

REPRESENTATIVE BROWN said if someone is injured it becomes a class A felony.

MR. STERN disagreed. It does not have to involve a serious injury—a person has to recklessly place another in danger.

REPRESENTATIVE BROWN said this is another one of those situations, because people don’t expect to find a law related to a fire in an assault provision. He stressed that it is crucial that the commentary include a specific cross reference.

MR. STERN said he will do that.

REPRESENTATIVE DANKWORTH moved the amendment.

VICE-CHAIR MILES heard no objections.

(2:23:45:0)

[Inaudible discussion]

(2:24:22:0)

MR. STERN moved to the kidnapping provisions, and noted no changes to kidnapping in the first degree, other than the removal of superfluous language. For kidnapping in the second degree, [paragraph](4), which said, “the abduction is not coupled with an intent to cause or threaten to cause death or serious physical injury,” has been rewritten. Previously, the language included, “to use deadly physical force,” and then “deadly physical force” was redefined in the justification section. It is not appropriate to use that term here, but that change was not substantive.

[Inaudible discussion]

MR. STERN said there are a few minor changes under “Custodial Interfering in the First Degree.” He also pointed out new language. He said the only defense to kidnapping involves a relative who takes a person under the age of 18 (or a person who is incompetent) and meets the requirements of [paragraphs](3) and (4). He said [paragraph](2) was not there, but it is found under “Defense to Unlawful Imprisonment.”

(2:26:58:0)

MR. STERN spoke about the definition of “incompetence” [as opposed to incapacitated], and then he spoke of the defense to kidnapping. “Hypothetically, you could take your father-in-law, as the bill as drafted, and hold him in a cave….” He noted that the provision requires that the victim be under the age of 18 or incompetent for the defense, which moves from kidnapping in the second degree to custodial interference.

REPRESENTATIVE BROWN asked if there were any major changes on custodial interference.

MR. STERN said no.

MR. MCKENZIE said the second degree was removed [by a vote at the last meeting].

REPRESENTATIVE RUDD asked if “coercion was changed” and spoke inaudibly.

MR. STERN said the only change that the committee did not vote on in the last meeting was the amendment with regard to the age and competence of kidnapping victims.

REPRESENTATIVE BROWN asked about changing some of the wording to be less confusing. 

(2:29:25:0)

MR. STERN said he does not think that is accurate. “I did not get the impression you wanted to add [paragraph] (2) on page 2. I did that.” Mr. Stern decided to make the change because the committee voted to delete a line on page 50 of HB 661: the affirmative defense to a prosecution where the defendant is a relative of the victim and the victim is a child under 18. If [paragraph] (2) was not added to “Kidnapping in the Second Degree,” then stealing your father-in-law, for example, and holding him against his will without demanding a ransom would not be a crime, he explained. 

(2:31:05:0)

REPRESENTATIVE DANKWORTH asked for an example of custodial interference in the second degree.

MR. STERN gave the example of a custody agreement limiting parental rights and then that parent breaks the decree by keeping the child longer than allowed. 

REPRESENTATIVE DANKWORTH asked a question and Mr. Stern said that would be a class C felony [to move the child out of the stated and noted that a felony is extraditable.

REPRESENTATIVE DANKWORTH asked about a parent taking a child out of school and hiding the child in a cabin. That is only a misdemeanor? he asked.

MR. STERN said that may be more than just custodial interference. It may be child stealing. The statute here criminalizes child custody disputes. It does not cover just holding your child an extra day or a few extra hours, he explained. There has to be specific intent to hold the child permanently or for a protracted period.

REPRESENTATIVE BROWN said, “We skipped one degree of criminality.” Custodial interference in the first degree is a class C felony, and in the second degree it is a class B misdemeanor, which could involve serious conduct.

MR. STERN said that classification issues will be discussed later.

(2:33:45:0)

REPRESENTATIVE BROWN asked why the Subcommission would do that.

MR. STERN said, “Even though I tell you that it doesn’t cover ordinary child custody disputes, they want to be sure that…some people think it does…it should be the lowest form of criminality in the code.” Some states do not have a second degree statute, and they only cover custodial interference when taking a child out of state or …. They don’t want to get into that area. “We got into it, but we got into it fairly cautiously.”

REPRESENTATIVE DANKWORTH asked what [the statute] says about being a father. He said something about going out and getting kids.

MR. STERN said that would be kidnapping.

REPRESENTATIVE DANKWORTH said something about “all kinds of problems.” He said he has seen “all these” divorce cases “and they’re grabbing their kid every day and … misdemeanor.”

MR. STERN said that would not be covered.

REPRESENTATIVE DANKWORTH said if someone is not the legal custodian and taking….

MR. STERN said the Subcommission originally classified the conduct as a class A misdemeanor. “I thought it was pretty unanimous,” he added.

(2:35:25:0)

REPRESENTATIVE RUDD said there are other remedies to the parent who has custody [inaudible]. “What could that parent do?”

REPRESENTATIVE BROWN said “Seek a worthless piece of paper called a temporary restraining order. Lawyers charge good fees for them and they aren’t worth a pile of beans—in my opinion—when dealing with real criminal behavior,” he offered. If not following the order on a weekend, the person will get their “wrist slapped” and then go to court the next week to show why “you should not be held in contempt because you didn’t follow this piece of paper.” 

REPRESENTATIVE RUDD said she agrees with Representative Dankworth that there should be a [inaudible].

MR. STERN said he will make a note of it for when the committee discusses classification issues.

(2:36:25:0)

REPRESENTATIVE BROWN moved the language on custodial interference—since the committee will address it further during the classification discussions.

MR. STERN said there were no substantive changes.

VICE-CHAIR MILES heard no objections, and the amendment was adopted.

MR. STERN said there are two very important topics to cover “tonight” [evening hearing: HJUD 022178 pm], including justification for the use of force by a police officers and sexual crimes.

(2:37:43:0)

ADJOURNMENT

There being no further business to come before the committee, Vice-Chair Miles adjourned the House Judiciary Standing Committee. 
#
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