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#hb661#
NOTE: In 1975, a resolution by both houses of the Alaska State Legislature found that Alaska's criminal code was “vastly out of step with constitutional and social developments of recent decades.” The Alaska Legislature then established a Criminal Code Revision Commission as a Subcommission to the Alaska Code Commission. 

Pursuant to AS 24.20.075, the Criminal Code Revision Commission (also called the Criminal Law Revision Subcommission and commonly referred to as the “Subcommission”) was tasked with preparing a draft revision of Alaska's criminal code by December 1977. The Subcommission’s tentative draft revision was introduced to the legislature as HB 661. These minutes are part of a series of hearings on this comprehensive revision to Alaska’s criminal laws.

This hearing was transcribed in 2012 from reel-to-reel tapes recorded on February, 17, 1978. Some of the audio was difficult to understand, and committee members never identified themselves during the hearings. An attempt was made to determine the speakers’ names, but some speakers may be incorrectly identified. In transcribing these minutes, parts of some discussions are absent because they were inaudible. 

The time notations distributed throughout these minutes represent elapsed time from the beginning of the narrative, not real time. That is, these hearing minutes begin at (0:00:23:0) or at zero hour, zero minute, twenty-three seconds, and zero tenths of a second.

ACTION NARRATIVE

(0:00:23:0)

CHAIR TERRY GARDINER gaveled in and said the committee will be working on page 70 [of the revised criminal code, HB 661]. He notified the committee of future meeting schedules.

(0:02:31:0)

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, proposed that the revised code combine the crimes of “forgery” and “criminal possession of a forged instrument.” The penalties are the same, he explained, and other states combine the two crimes. The Bar Committee [Alaska Bar Association Criminal Law Committee] felt that criminal possession of a forged instrument, as drafted in the bill, does not require intent to defraud; it requires intent to utter. He told the committee that most codes require the intent to defraud, so the culpability element for both forgery and criminal possession of a forged instrument is intent to defraud and can be consolidated in the provision. 

REPRESENTATIVE BILL MILES asked if that means a college student with a phony I.D. is guilty of a class C felony.

MR. STERN said a number of states have the crime of forgery divided into two degrees, whereby the first degree offense is a [the forgery of] some type of government document, which would be a felony, and other forgeries would be misdemeanors. The Subcommission felt that all forgeries should be under one class and should be felonies. 

CHAIR GARDINER asked if a person entering a bar and buying a beer with a forged identification card would be intent to defraud.

MR. STERN said that the intent to defraud is the intent to deceive, which is defined as “creating a false impression.” “If you felt the penalty for possessing something like that, as opposed to altering it, should be less, there’s various ways to deal with it,” including keeping each as separate crimes and lowering the penalty for possession of a forged instrument. The Subcommission did not want to do that, he said.

REPRESENTATIVE FRED BROWN pointed out another problem with the redraft. The determination of the level of the crime is not based on the amount [value] involved. If a person is charged with forging a check for $90, that is a felony under current law, he noted, but by stealing $90 in cash, the person would be charged with a misdemeanor. “I think that’s unfair,” he stated.

MR. STERN said the argument is that there are two types of conduct: the part of fraud that takes someone’s money and harming the public’s reliance on the validity of negotiable instruments. He said he is not aware of any code that distinguishes forgery based on the amount of money involved. 

(0:07:31:0)

REPRESENTATIVE BROWN questioned charging a person with a felony who buys a two-dollar beer with a forged I.D.

MR. STERN suggested not accepting Mr. Stern’s proposed amendment [if the committee does not want a person with a forged I.D. to be charged with a felony] or to make forgery only cover the act of altering a written instrument. “For criminal possession of a forged instrument, cover the possession of it and the uttering of it,” and leave the class C felony for the person who does the forgery, he added.

CHAIR GARDINER said “the kid” may have made the I.D., and it is not as easy to determine a value for forged documents as it is determining [the value of something stolen]. “It’s more complicated.” For example, someone could get caught forging documents before using the documents [to get something of value]. Using a false I.D. to buy alcohol does not entail taking money from anyone, he added.

(0:09:16:0)

REPRESENTATIVE BROWN noted that the range of conduct is “very, very wide.” He gave an example of a person in possession of a counterfeit payroll check for $50,000 from the State of Alaska who knew it was counterfeit but he or she was not the person who forged the document. That person would be treated [with a misdemeanor] the same way as an 18-year-old with a forged I.D. “The problem is, whether we put it in as a C felony or we put it in as a misdemeanor—if you’re affecting one, you’re affecting the other—and it has to be divided, somehow.”

MR. STERN noted that “the phony I.D. was an intent to create a false impression,” and it was not intent to defraud.

REPRESENTATIVE BROWN suggested a subsection to deal with that.

MR. STERN said the Subcommission decided that the code should not subdivide the provision into more degrees. Additionally, members of the bar committee [Alaska Bar Association Criminal Law Committee] have not raised it as a problem. “I am not saying it’s not a valid problem.”

(0:11:16:0)

CHAIR GARDINER asked what actually happens when a case comes up regarding a false I.D. “Do they just throw them out?”

REPRESENTATIVE MILES said that a bartender suspecting that a person is not old enough [to buy liquor] can just deny the sale. If a bartender checks, “and the place gets busted, the kid is liable, [but] to what degree and what extent, I don’t know.” Representative Miles noted that he has been a bartender.

CHAIR GARDINER asked what the youth would get charged with.

REPRESENTATIVE BROWN said the charge would be “minor on premises.” 

CHAIR GARDINER said the charge could be forgery under this provision.

REPRESENTATIVE BROWN said that under current law [inaudible].

MR. STERN said he is correct.

REPRESENTATIVE BROWN said that [because of] “the good intent of the Subcommission, we’re kind of generalizing in a way that’s being done all the way through the code; I think here we got caught in a Catch-22 for generalizing.”

REPRESENTATIVE LARRY CARPENTER made an inaudible suggestion, and said that falsifying [documents] for the purpose of misrepresenting yourself … is no little thing, and it should be a class C felony.

REPRESENTATIVE BROWN asked if a youth with a false I.D. is a class C felony, then why should a person with a forged $50,000 note be treated the same way?

REPRESENTATIVE CARPENTER said he does not believe that is a proper analogue. “The act here is falsifying documents, and you can’t place a value on that.” [Representative Carpenter made further comments that were inaudible.]

REPRESENTATIVE BROWN asked what happens if someone forges a movie ticket or a ticket to a high school basketball game?

REPRESENTATIVE CARPENTER said that would not be prosecuted, but the statute should cover forgery with intent to defraud. The value should not be a factor.

REPRESENTATIVE BROWN said there are two differentiations. One is with regard to value, and the other is what is being forged. Under current law, society has a very high regard for certain kinds of instruments and [inaudible] other kinds of instruments, he stated. He suggested that there is a big difference between a movie ticket and a forged check—even if the check is for $5.00.

(0:16:02:0)

CHAIR GARDINER asked if there is a proposal.

REPRESENTATIVE BROWN spoke to eliminating the class C felony for a false I.D.

CHAIR GARDINER said that is done by existing law, which summarized what kinds of forgery [inaudible].

MR. STERN said, “That’s right.”

CHAIR GARDINER spoke of making a similar list.

MR. STERN suggested saying, “This section applies to everything other than the use of an I.D. card by a person.”

REPRESENTATIVE BROWN asked about a [forged] movie or basketball ticket.

REPRESENTATIVE LISA RUDD said she tends to favor the amendment [inaudible].

CHAIR GARDINER suggested reading the existing law. 

REPRESENTATIVE BROWN said the forgery statutes are all over the Alaska statutes.

(0:17:11:0)

CHAIR GARDINER said that, with regard to a forged movie ticket, “if somebody wanted to press charges, this is the only thing the [district attorney] can charge.”

MR. STERN disagreed. He said the person can be charged under Theft of Services, which would be a class B misdemeanor. The prosecutor would have the discretion. Mr. Stern offered to try writing up an amendment that excludes the forgery of an I.D. 

REPRESENTATIVE BROWN said it is not good drafting [to give the prosecutor this type of discretion].

CHAIR GARDINER asked about excluding movie tickets when a person is in the business of [making forged tickets]. Maybe that person should be charged with a class C felony.

REPRESENTATIVE BROWN agreed.

MR. STERN said that is a difficult way to draft statutes.

AN UNIDENTIFIED SPEAKER said, “We did it with marijuana statutes.”

REPRESENTATIVE BROWN suggested that rather than having an exclusion where one would have to think up everything that [is a less serious offense], the code should list the forged instruments that would be a class C felony, and all other forgeries would be class A misdemeanors.

MR. STERN said that is what other states do.

CHAIR GARDINER asked what other states list as class A misdemeanors.

MR. STERN said the Subcommission considered having split degrees of forgery, but it specifically excluded it.

REPRESENTATIVE CARPENTER made an inaudible statement.

CHAIR GARDINER suggested asking Mr. Stern to draft other language.

MR. STERN responded to a comment by Representative Rudd, and said, “Actually we don’t need a forgery statute.” He noted that it would be easier for him to work with one statute [rather than using current law].

REPRESENTATIVE BROWN said he does not have a problem, because “that amendment” does not change the code.

REPRESENTATIVE RUDD said she would like to move to adopt the draft with the understanding the Mr. Stern will come back with some alternatives.

MR. STERN responded to a comment by Chair Gardiner. He said, “I’m not sure you want to do that.” The person who is actually making the instruments, like numerous movie tickets, a class C felony would be appropriate, but the person possessing a forged movie ticket should not get such a penalty. 

(0:22:00:0)

CHAIR GARDINER moved to provision covering Criminal Possession of a Forgery Device.

MR. STERN said the [Alaska Bar Association Criminal Law Committee] had a question with the provision, because it did not require intent to defraud in [paragraph] (1). That paragraph prohibits the making or possessing of any device specifically designed for use in counterfeiting or otherwise forging written instruments. The Bar Association Committee suggested adding “intent to defraud.”

MR. STERN moved to Criminal Simulation, where he suggested changing “antiquity” to “age.”

[Discussion on the above change]

REPRESENTATIVE CARPENTER suggested using “archival value.”

REPRESENTATIVE RUDD said archival refers to documents.

MR. STERN noted that this kind of conduct [altering objects to make them look old or more valuable] includes forging Rembrandts or Alaska Native artifacts. “You can treat that as theft or attempted theft,” he explained, but the specific statute is there because, for example, if a person made the alterations and attempted to sell the objects, he or she would only be penalized with a class A misdemeanor. It would be attempted first degree theft. The provision here will make the act of just altering an object illegal with a class C felony.
 
CHAIR GARDINER expressed concern for the vagueness of the language. He gave the example of carving totem poles. “If I make something that appears to have an age, to be old or to be rare ….” 

REPRESENTATIVE CARPENTER asked for the definition of “defraud.” 

MR. STERN noted that the term is “intent to defraud,” and the definition is as follows:

The intent to injure someone’s interest which has value or intent to use deception; or knowledge that the defendant is facilitating a fraud or injury to be perpetrated or inflicted upon someone else. 

MR. STERN said deception is defined as “creating a false impression.”

(0:27:42:0)

MR. STERN said he would agree [with Chair Gardiner] if the provision did not include the terms “intent to defraud.”

REPRESENTATIVE RUDD moved to replace “antiquity” with “age.”

CHAIR GARDINER heard no objections, and the amendment was adopted.

MR. STERN said that Anne Carpeneti, Alaska Department of Law, suggested placing the word “possesses” before the words “or utters.” Possessing always comes before utters, “because you possess something and then you utter it,” he explained.

REPRESENTATIVE MILES suggested that [the committee] eliminated the use of the word “utters” a few months ago.

REPRESENTATIVE RUDD said, “We talked about it, but we didn’t get rid of it entirely.”

MR. STERN said the word came up during a discussion of bad checks. “Utters” is defined in the code as:

to issue, deliver, publish, circulate, disseminate, transfer, or tender a written instrument or other object to another; 

MR. STERN said “pass” could be substituted for “utters.”

CHAIR GARDINER said then “pass” would need a definition.

REPRESENTATIVE RUDD said something inaudibly.

JAMES MCKENZIE, Attorney, Alaska Legal Services Division, Legislative Affairs Agency, disagreed with using the word “pass.”

REPRESENTATIVE RUDD suggested using the term “transfer.”

MR. STERN said that would be better.

REPRESENTATIVE CARPENTER made an inaudible comment.

MR. STERN noted that the only time the terms “complete written instrument” and “incomplete written instrument” are used is in the definition section. The [Alaska Bar Association Criminal Law Committee] felt it was unnecessary to define the two terms. He said he agrees.

MR. MCKENZIE said he thinks the terms can be eliminated.

REPRESENTATIVE RUDD moved to do so.

CHAIR GARDINER heard no objections and the motion passed.

(0:32:42:0)

MR. STERN said “written instrument” is defined very broadly. He paraphrased the definition as follows:

any paper, document, instrument, or article containing written matter capable of being used to the advantage or disadvantage of some person.

MR. STERN said a credit card falls within that definition, so there is no need to have a separate provision for forging credit cards.

[Inaudible discussion]

(0:34:22:0)

MR. STERN turned to Scheme to Defraud in the first and second degree. Pete [inaudible last name] in the D.A.’s office suggested that the first degree provision should cover defrauding certain types of organizations, such as Native organizations or the government, regardless of the amount of money involved. There was a discussion about the problems with that idea. A $5.00 fraud against the government would then be a class B felony. He told the committee to decide what to do.

MR. STERN gave a suggestion to “make the statute a little tighter.” The term “property” should be followed by “or services.”

REPRESENTATIVE BROWN said he thought the D.A. “had a better argument than that.”

MR. STERN said he did not have a specific proposal.

ANNE CARPENETI, Attorney, Alaska Department of Law, said that “somebody who’s got a scheme to defraud—an entity like the government—and it’s a scheme and not just trying to fudge on your income tax or something—or a corporation that has many shareholders, you couldn’t fall under this [inaudible] because I believe ‘person’ is defined to include a corporation or a government entity. I think that’s a problem because that’s [inaudible] really a broad range scheme to defraud and you would not come under either of these two sections if you’re only able to prove intent to defraud one entity.” She suggested including a dollar amount that justifies a class B felony. “I really believe that Section 600 [Scheme to Defraud] is too narrow,” she added.

REPRESENTATIVE BROWN agreed.

REPRESENTATIVE MILES asked why the crime is limited to two or more [inaudible].

MR. STERN answered that “any time you have a theft, it could be prosecuted under Scheme to Defraud.”

MR. STERN said the problem is replacing our [inaudible] statutes by Scheme to Defraud. The Subcommission did not focus on one fraudulent act, such as defrauding the government out of $100.00. The Subcommission was looking at “evil conduct,” which involves the intent to take money from a lot of people. It is ten or more person for a class B felony, and two or more for a class A misdemeanor, he stated.

MR. STERN said this provision requires defrauding a person, and the example of taking a large sum of money from the government would fall under theft in the first degree, which would be a class B felony. “That’s how you deal with it,” he explained.

MS. CARPENETI said, “Not requiring that you take money?”

MR. STERN said, “You take cash, you take money.”

CHAIR GARDINER noted that this is a new offense in Alaska, and [it is theft].

MR. STERN interjected and said no, because a person does not have to be successful under this provision.

CHAIR GARDINER said the code is singling out those acts that are more aggravated: people who are in the business of defrauding someone.

MR. STERN gave the example of someone trying to defraud one person out of $30,000. Under the code ….

[Inaudible discussion]

CHAIR GARDINER said, “You have a scheme—that means you have a plan—to defraud everybody I can get a hold of … and I get caught.” All that needs to be proved is that I had a scheme, he said.

REPRESENTATIVE RUDD asked why the scheme has to target two or more people.

CHAIR GARDINER said, “You don’t have to, but we’re saying we’re going to aggravate it and we’re only going to aggravate it for people who have schemes.”

REPRESENTATIVE MILES asked about a scheme directed at one person.

MR. STERN said that is theft.

REPRESENTATIVE MILES said it would still be theft if it involved two people or ten people.

MR. STERN answered that in that example, if the defendants had succeeded in their crime, “you’re going to determine which has a higher penalty structure.” To get to a class B felony, under the first degree offence, “you don’t have to prove that anyone was  defrauded [inaudible].

REPRESENTATIVE MILES said he is missing something. “In the first degree, you’ve got ten or more persons; in the second degree you have two or more. What’s wrong with having it one or more persons?”

REPRESENTATIVE CARPENTER asked if a person defrauded 10 people for $10 per person, as opposed to defrauding two people for $10,000 each, “is the former a felony and the latter a misdemeanor?”

MR. STERN said his first example is a scheme and would be a class B felony. The second example would be a lower penalty.

REPRESENTATIVE CARPENTER said there is something wrong with that.

REPRESENTATIVE BROWN said it would also be a theft if the scheme was successful, which would be a felony.

MR. STERN suggested having a class B felony for a theft of over $10,000 or $50,000. He agreed that there is something wrong with what Representative Carpenter pointed out, but the way to deal with it is to make the scheme to defraud apply to all situations.

(0:43:53:0)

REPRESENTATIVE BROWN said that he believes that the direction of the Subcommission is right, but the anomaly that Representative Carpenter pointed out does exist. Perhaps the exalted theft provision is a good idea, he added. If that is solved, he said he has no problem with the provision. The conduct is different from conspiracy, because it requires that a person obtain property as a result of the scheme. “This is a pretty decent provision,” he opined, but he questioned why there can be no scheme when directed at just one person. It is his understanding that if there were no provision on scheme to defraud, all of the conduct it covers could be covered under theft.

MR. STERN disagreed. He gave an example, but decided it was an incorrect example.

REPRESENTATIVE BROWN said that is a reason not to have this provision. All of this conduct is already considered theft. The provision should be used to raise certain thefts to “a higher level of criminality when it involves a scheme, such that the kind of taking is more severe or the theft to society is more.” If a person succeeded with one person, he or she should be arrested because of the likelihood of defrauding others. It makes sense, he added. He said that this will only work if there will be a designation of a “super-theft.”

MR. STERN said that a scheme to defraud may not have yielded any property before the person is arrested.

(0:47:47:0)

REPRESENTATIVE BROWN said, “That still requires action as to more than one person to have that argument apply at all. That just gives more of a reason why is applies to situations involving two or more persons.” A successful scheme to defraud one person can be prosecuted as theft, and if [the conduct is not part of a scheme to defraud others,] there is no policy reason to promote it from its present level of theft to a higher level of criminality.

REPRESENTATIVE CARPENTER asked about a scheme to defraud one person that fails.

MR. STERN said the person can be charged with attempted theft.

CHAIR GARDINER said, “To get what you’re talking about, you’re going to conspiracy.” A person who has a scheme and commits the theft, it becomes aggravated. If a person only has a scheme to defraud, and it does not rise to the level of an attempt, the only way to charge the person is through a conspiracy [provision].

MR. MCKENZIE said conspiracy has to have agreement, not just a plan. He asked Mr. Stern if there is no requirement to connect the scheme to the obtained property.

MR. STERN said the property has to be related to the scheme. Case law would support that.

MR. STERN added that the federal [inaudible] statute only has one scheme to defraud, and it is a felony. It does not refer to the number of victims. New York is the only state that has adopted the same language. “Arguably, you’re making felony conduct [out of] a person putting a slug into a telephone, [because] it is a scheme to defraud the telephone company.” He suggested that the statute not be used for “that one guy who may have schemed to defraud the telephone company.”

(0:51:53:0)

REPRESENTATIVE CARPENTER asked about having a long span of time between scheming two different people in two different locations.

MR. STERN said he cannot answer that because the statute has not been interpreted.

REPRESENTATIVE BROWN suggested that without any other view, the interpretation would be what a jury believed was conduct constituting one scheme. 

CHAIR GARDINER asked the committee members what they wanted to do.

REPRESENTATIVE BROWN said they only need to create the “super-theft” provision.

CHAIR GARDINER asked about a dollar amount.

MR. STERN suggested that committee ponder the idea for awhile. 

CHAIR GARDINER asked how other codes address that problem.

MR. STERN said he knows that the federal code [has addressed it].

REPRESENTATIVE BROWN said, “Something around $25,000.”

REPRESENTATIVE CARPENTER said if [the minimum] is $50,000 in the Lower 48, it should be $100,000 in Alaska.

(0:54:03:0)

MR. STERN asked if any member has made a motion regarding his suggestion [to insert “or services” after “property”]. 

CHAIR GARDINER asked if there were any objections [after somebody so moved]. Hearing none, the motion carried.

MR. STERN turned to the provision, Misapplication of Property. He noted that Representative Dankworth had asked if this provision applied to a particular [but inaudible] case. “I don’t think it does because it only applies to property,” he stated. Theft of Services is a separate crime, and it includes communication services, so that is the provision in which the case would apply. He then told the committee that he had an amendment regarding [paragraph] (c), where it defines “misapply.” 

MR. MCKENZIE explained the amendment and suggested adding “the obligations of a fiduciary relationship.”  [The code would then read: “misapply” means to deal with or dispose of property contrary to the obligations of a fiduciary relationship.]

CHAIR GARDINER asked for discussion, and Representative Rudd moved the amendment to change the definition of “misapply” as described by Mr. McKenzie. Hearing no objections, the amendment was adopted.

(0:56:23:0)

MR. STERN turned to the provision entitle, “Falsifying Business Records,” and he said that Dan Hickey felt the penalty was too low; it is a class A misdemeanor and it should be a felony. 

CHAIR GARDINER said the committee would like to look at this [when the committee discusses] classifications.

MS. CARPENETI commented that many of the business crimes may be classified too low.

CHAIR GARDINER said that he would like to deal with classification all at once, and suggested that she bring in any suggestions at that time.

MR. STERN said that Mr. McKenzie has made an interesting point about this statute [Falsifying Business Records], regarding the definition of “enterprise.” Enterprise is defined as a private entity of one or more persons, “so it would apply to a single person engaged in business or engaged in social activity.”

REPRESENTATIVE BROWN said it is “ridiculous” if one person engaged in social activity is an enterprise.

MR. STERN said that there has to be a “business record.” A business record is a writing kept or maintained by an enterprise for the purpose of evidencing or reflecting its condition or activity.

AN UNIDENTIFIED SPEAKER said, “I keep a diary.”

MR. MCKENZIE said [the language] is overly broad.

CHAIR GARDINER asked how the provision included social organizations.

MR. MCKENZIE said, “It would apply to one person engaged in social activity [inaudible], and if I keep a record of it, that’s a business record.” He added, “The idea, I guess, is to catch everybody who might conceivably do something that you want prohibited by this, but I think you’re catching a lot more people than that.”

CHAIR GARDINER spoke of bingo games and other activities that would be covered under charitable [activity]. There are many social organizations that have significant sums of money, he noted.

MR. MCKENZIE said he has not considered this problem.

MR. STERN said that “its economic activity or condition” was added on line 23.

MR. MCKENZIE said, “I think that would solve the [inaudible].

AN UNIDENTIFIED SPEAKER said that “financial” may be a better word.

REPRESENTATIVE RUDD asked where that would go.

MR. STERN answered that they are speaking of line 23, in the terms of the business record, which would be “evidencing or reflecting its condition or activity.” There is also the “intent to defraud requirement” on line 9. “That is why I am not too concerned about … I think the financial … the fact that you’re keeping a diary, and arguably you’re creating a false impression [if you wrote in your diary] that you went to this social event.”

(0:59:40:0)

[Inaudible discussion]

CHAIR GARDINER asked if a person would be guilty by going to a massage parlor and writing a check for services without recording what it was for.

MR. STERN said no, because it would have to be a business record.

CHAIR GARDINER said that a checking account is a business record.

MR. STERN agreed that [using the term] “financial” may help. He will give it more thought.

REPRESENTATIVE CARPENTER suggested that by using the term “financial,” “it narrows the statute a great deal.” It now essentially speaks to falsifying financial records, and that is too narrow.

MR. MCKENZIE said the term can be left undefined and the court can give it an ordinary meaning.

MR. STERN said the term [business record] covers everything and does not have much meaning [inaudible].

MR. STERN said, after a comment from Chair Gardiner, that governmental records are separate.

REPRESENTATIVE CARPENTER expressed concern about business records that are not financial.

CHAIR GARDINER said, “You could record that everybody signed [a particular] document.”

MR. STERN said one state uses the exact language as is here, but he suggested looking for codes that do a better job.

MR. STERN said he is not prepared to go further than “Commercial Bribery,” and the only concern is something that Representative Brown brought up earlier. [Representative Brown was not present, and the committee wanted to wait for him.]

REPRESENTATIVE CARPENTER said this may not be the time to discuss it, but he feels that the classifications under this provision are too low.

MR. STERN said he agrees with Representative Carpenter with regard to “Commercial Bribery,” but not on “Falsifying Business Records.”

CHAIR GARDINER said that it would depend on the value of what a person gets away with.

MR. STERN spoke to Representative Brown, who just arrived, about the state of mind of the person giving the [commercial] bribe.

(1:04:03:0)

MR. STERN reminded Representative Brown that he had a problem with the line, “accepting or agreeing to accept the benefit upon agreement or understanding that the [inaudible].” The concern was that the person who gave the bribe had known he or she was violating his or her duty. Mr. Stern suggested adding “and [inaudible] conduct which violates duty” and a new subsection to say, “It is not a defense to a prosecution under [inaudible] section that the person conferring or agreeing to confer the benefit did not know that the other person was subject to the duty set forth in subsection [inaudible]”.

REPRESENTATIVE BROWN said he recalls the concern. It is when the lawyer or accountant understands the nature of his or her fiduciary duty, but the person who was bribing him or her did not. He asked Mr. Stern for his suggested language.

MR. STERN said that on line 12, it would say, “engage in conduct which violates a duty.” He noted that under the rules of culpability, the person has to be reckless as to whether it violates a duty or not. The new language for subsection (b) would be

It is not a defense to a prosecution under (a)2 of this section, that the person conferring or agreeing to confer the benefit did not know that the other person was subject to a duty described in one of the subsections.

REPRESENTATIVE BROWN said he will move that amendment “with the consideration that I may want to [work] with it when we have the C.S. [committee substitute of HB 661] before us.”

CHAIR GARDINER heard no objections, and the amendment was adopted. “We are going to stop at 680 … see you all on Tuesday night and Wednesday night.”

(1:07:19:0)

There being no further business to come before the committee, Chair Gardiner adjourned the meeting on February 17, 1978.
#
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