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NOTE: In 1975, a resolution by both houses of the Alaska State Legislature found that Alaska's criminal code was “vastly out of step with constitutional and social developments of recent decades.” The Alaska Legislature then established a Criminal Code Revision Commission as a Subcommission to the Alaska Code Commission. 

Pursuant to AS 24.20.075, the Criminal Code Revision Commission (also called the Criminal Law Revision Subcommission and commonly referred to as the “Subcommission”) was tasked with preparing a draft revision of Alaska's criminal code by December 1977. The Subcommission’s tentative draft revision was introduced to the legislature as HB 661. These minutes are part of a series of hearings on this comprehensive revision to Alaska’s criminal laws.

This hearing was transcribed in 2012 from reel-to-reel tapes recorded on February, 15, 1978. Some of the audio was difficult to understand, and committee members never identified themselves during the hearings. An attempt was made to determine the speakers’ names, but some speakers may be incorrectly identified. In transcribing these minutes, parts of some discussions are absent because they were inaudible. 

The time notations distributed throughout these minutes represent elapsed time from the beginning of the narrative, not real time. That is, these hearing minutes begin at (0:00:14:0) or at zero hour, zero minute, fourteen seconds, and zero tenths of a second.


ACTION NARRATIVE

(0:00:14:0)

CHAIR TERRY GARDINER called the House Judiciary meeting to order and said the committee will be working on page 13 [of the revised criminal code, HB 661].

(0:00:42:0)

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, referred to a previous discussion and noted that there was a change regarding the affirmative defense to the crime of “attempt” in subsection (c) [of AS 11.31.100]. An earlier draft had too much “verbiage,” so the language was simplified. Additionally, the current draft allows for the affirmative defense to the crime of “attempt” if the person actually prevents the commission of the crime. He said he agrees with attorney Anne Carpeneti [Alaska Department of Law] who suggested that on line 17, page 13, the word “attendant” is unnecessary.

REPRESENTATIVE FRED BROWN said he certainly agrees—the word is a useless adjective.

MR. STERN told the committee that there were no substantive changes, and he believes it is a straight-forward statute.

REPRESENTATIVE BROWN moved that the word be removed from the bill.

CHAIR GARDINER said he heard no objections.

(0:02:12:0)

MR. STERN said the next crime in the bill is solicitation, and there were no substantive changes. 

REPRESENTATIVE BROWN interjected that the committee is passing over an issue that had elicited some comments, including one from Mr. Hickey [Daniel W. Hickey, Chief Prosecutor, Alaska Office of the Attorney General], who suggested raising the number of levels [of felony classifications] for attempt crimes.

CHAIR GARDINER explained that the question is whether there should be four levels of felonies or three, and that topic should be addressed during sentencing discussions.

MR. STERN said if the state created a fourth felony degree, it could be reflected in the attempt statutes. It is not necessary to consider that now.

REPRESENTATIVE BROWN said, “I hope Mr. Hickey gets the word that that’s what we’re doing.”

(0:03:32:0)

MR. STERN said someone had a suggestion regarding solicitation laws [AS 11.31.110]. On line 10, the affirmative defense is available to the defendant if—after soliciting another person to engage in specific conduct constituting a crime—the defendant persuades that person not to engage in the conduct or otherwise prevents the commission of the crime. “What we are requiring for the defense to be successfully raised, you had to prevent the commission of the crime.” He suggested deleting the words “persuade that person not to engage in the conduct or otherwise”, as they are unnecessary.

REPRESENTATIVE BROWN said he agrees because it is redundant. “If you prevented the commission of a crime, it is not important how you did it.” He moved to delete the following language: “persuaded that person not to engage in the conduct or otherwise,” on lines 11 and 12, page 14.

(0:05:02:0)

DOUG POPE, Attorney, Alaska Bar Association Representative, Criminal Law Revision Subcommission, Alaska State Legislature, said a district attorney in a public hearing expressed concern about solicitation and a recent case. Mr. Pope said he looked up the definition of solicitation, and it includes “command” and this case dealt with whether an attempted murder was a solicitation or not. [Inaudible comments regarding the aforementioned case], and he suggested looking at the case.

REPRESENTATIVE BROWN said he has a motion on the table.

CHAIR GARDINER heard no objections, the motion to delete “persuaded that person not to engage in the conduct or otherwise,” on lines 11 and 12, page 14 passed.

(0:06:32:0)
REPRESENTATIVE ED DANKWORTH questioned the motion by Representative Brown.

REPRESENTATIVE BROWN responded: “If you persuaded the person not to engage in [a crime], that’s one of the ways you could prevent the commission of the crime.” His amendment was to delete [inaudible].

REPRESENTATIVE DANKWORTH said he was now satisfied with the motion.

REPRESENTATIVE BROWN asked about a case and the definition of solicitation.

MR. STERN said he had to discuss the issue with Mr. Pope. Mr. Stern, himself, has looked at the case and does not see any problems. The reason the case is somewhat troublesome is because the court needed to find that solicitation was an attempt, because the penalty for solicitation was so small at that time. In HB 661, the penalty for solicitation and attempt are identical, he explained. 

REPRESENTATIVE BROWN said there is a specific definition of solicitation at the end.

MR. STERN said, “No, we don’t define solicitation.” He believes the definition should be left up to the court, because solicitation “requires more than just a casual remark.”

REPRESENTATIVE BROWN asked Mr. Stern to remind him of the issue when the committee addresses the definitions in the code.

(0:08:09:0)

CHAIR GARDINER announced that the discussion will now jump ahead to page 43.

REPRESENTATIVE CARPENTER asked an inaudible question, and Chair Gardiner said that the committee can outline the order in which each topic is discussed, and then “you can make your own guess as to how fast the committee’s going to go.”

MR. STERN said he is optimistic that the discussion will “move along,” but the timetable is difficult to estimate.

REPRESENTATIVE BROWN noted that the topics of sentencing, conspiracy, and firearms are the most controversial, but “the hard definitions of the crimes in between” have only “technical problems.”

MR. STERN said there are some policy issues, such as the one the committee will now discuss.

[Inaudible discussion]

(0:10:05:0)

CHAIR GARDINER said he will make sure that every member of the committee is present when making policy decisions.

MR. STERN said, “We’re getting to homicide now.” Attendees to the public hearings showed an interest in retaining the distinction between first and second degree murder. Under the code, there is only one degree of murder, he explained. He said he believes that it is possible to make the change, but it would not be based on premeditation. He suggested defining first degree murder as “murder with intent to cause death” and everything else in the murder statute would be second degree murder. “That is a rational way to deal with it,” he opined. Intent is similar to premeditation, he noted. “When you’re talking about intent to cause serious physical injury or reckless under circumstances that manifest an extreme indifference to the value of human life or a felony murder, I think that could be viewed as second degree murder.” A public defender in Anchorage suggested that the penalty for second degree murder be “five to twenty” and first degree murder should require “twenty to life” or “fifteen to life.”

MR. STERN added that the Subcommission recommended only one degree of murder. 

(0:12:09:0)

REPRESENTATIVE BROWN said that might be a good way of dealing with it, but he suggested that there would be more first degree murders if decisions were based on “the intent to cause death” rather than “premeditated.” [Inaudible]

REPRESENTATIVE BROWN responded to a request for an example. He suggested a situation where a person, who has not planned a murder for weeks but who is “not quite in a hot-blooded situation,” has killed someone with intent. There is the question of when the intent to kill comes about. Can it be five seconds or five days prior to the murder? “That’s the traditional differentiation … between first and second degree murder,” he stated.

MR. STERN said that may be traditional, but based on [Gray v. State, 463 P.2d 897, Alaska, January 16, 1970], a person can plan for only a second before murdering someone in order for the act to be premeditated. [Gray v. State prosecuted a convenience store robber for the fatal shooting of an Anchorage police officer. We assume this to be the court case that the committee is discussing.]

REPRESENTATIVE BROWN said the court in that case was using a statutory interpretation, not a constitutional one. In rewriting the law, the court case does not matter.

REPRESENTATIVE LARRY CARPENTER asked an inaudible question.

MR. STERN responded by saying, “It was a concept that was very difficult to explain to jurors, and the way that premeditation had been interpreted, there was, really, no distinction between a premeditated or unpremeditated murder … and if there was a difference, it was very difficult to get across to jurors.” The court’s direction [in the Gray case] was dictum, not a holding, he added. 

[Inaudible discussion]

MR. STERN noted that in [Gray v. State], the court said the law does not undertake to measure units of time or length of the period during which the thought must be pondered before it can ripen into an intent to kill which is truly deliberate and premeditative. It is not the duration of time, but rather the extent of the reflection that matters. Mr. Stern said there are cases in other states that agree.

REPRESENTATIVE CARPENTER asked an inaudible question.

REPRESENTATIVE BROWN said something inaudible about federal homicide statutes.

MR. STERN noted that the federal code was revised and does not include premeditation. 

(0:15:45:0)

MR. STERN responded to a comment by Representative Brown and said that was Arizona and was based on premeditation. 

MR. POPE suggested that premeditation was developed as a concept to determine how dangerous a murderer was to society after judgment. A person who thought about killing someone and went ahead and did it is more dangerous to society than a person who overreacted without thinking, he stated. “Maybe it isn’t relevant anymore, substantively, [but] it still [reflects on] how dangerous the person is.”

MR. POPE spoke inaudibly.

MR. STERN said that the person who killed in self-defense would not be guilty of anything if that person had a reasonable belief that he or she were in danger. If a jury found that the belief was unreasonable … under the code, it would be murder. It would not be manslaughter, because the killing would be intentional, he explained. He told the committee that Mr. Hickey wanted to add a defense for when a person caused death intentionally based on some form of honest but unreasonable justification. Mr. Stern told the committee that the code can take care of Mr. Hickey’s concern by defining murder as “intent to cause death.” 

REPRESENTATIVE BROWN said, “You’re shifting the burden when you do that. You’re making an affirmative…”

MR. STERN interjected: “Not in the code, because in the code it’s no defense at all, and it can’t even be raised.”

JAMES MCKENZIE, Attorney, Alaska Legal Services Division, Legislative Affairs Agency, said, “If justification is a defense, which means that the defendant has to somehow get it interjected, but once it is interjected, the prosecution has the burden to disprove it beyond a reasonable doubt. So you’re not talking about an affirmative defense; you’re talking about justification.”

(0:18:45:0)

MR. STERN explained that if the code defined first degree murder as the intent to cause death, all other murders would then be in the second degree. There could also be a provision saying that an unreasonable belief of self defense mitigates first degree murder to second degree murder or to manslaughter. He opined that it would be better to mitigate to the second degree, because some people on the Subcommission felt it should not be a defense to murder. “Here we would be setting up two degrees of murder, and it would be [reducing] a first to a second for an unreasonable belief of self defense.”

MR. POPE said that would be a significant policy change.

MR. STERN said the policy change has already been made.

REPRESENTATIVE BROWN said it would be a significant policy change from the current statutes. 

MR. STERN said that based on the new code’s penalty structure, it makes sense to have two degrees for murder. Having a penalty span from zero to 99 years provides a significant amount of discretion, which is inconsistent with the rest of the code.

(0:20:12:0)

REPRESENTATIVE DANKWORTH made an inaudible remark. He asked about using premeditation as a factor in a murder penalty. 

MR. STERN said [defining premeditation] is confusing [for a jury].

REPRESENTATIVE DANKWORTH noted that Mr. Stern has said that, but it is up to the attorneys to argue that point. “A husband comes home and the wife runs at him with a … and there wasn’t any intent; no premeditation.” The jury can decide. “I know sometimes it gets down to … whether you’ve had three seconds to think before you ran to the glove compartment and got the gun.” He said he has seen [juries] do a reasonably good job on determining whether a person has reflected on the act or not. “Now we get into whether he intended to do it or not, and that just puts the onus …”

MR. STERN interjected and said every premeditated murder will be intentional, but not every intentional murder will necessarily be premeditated.

REPRESENTATIVE DANKWORTH agreed.

MR. POPE spoke of an incidence in Fairbanks when a man shot another man as they were running across a parking lot. “Was there a significant enough time … to show that he did premeditate?” He answered, “Yea, I’m going to kill the guy.” Another situation may be a sudden shooting during a bar fight, and he asked if that would be premeditated murder or an overreaction. He said premeditation has presented problems to juries, and judges can stress that as long as the person forms the intent any time prior to killing, then it can be called premeditation.

REPRESENTATIVE BROWN said that was because the judge is instructing …. “If we were to change the law ….”

MR. POPE said, “That’s true.” He added, “That’s the only time it really appears, and those are always the real gray-area murder cases anyway.”

REPRESENTATIVE CARPENTER asked an inaudible question regarding HB 661.

MR. STERN answered, “As to the murder provisions, there wasn’t any change in 661 or the Subcommission’s recommendation.” He clarified that when he refers to “the code,” he is referring to HB 661.

REPRESENTATIVE CARPENTER asked Mr. McKenzie to repeat what he said about justification.

MR. MCKENZIE said, “Any form of justification in this bill is a defense, not an affirmative defense.” He read the bill’s definition of a defense: 

“Defense,” other than an affirmative defense, means that (a) some evidence must be admitted which places in issue the defense; and (b) the state then has the burden of disproving the existence of the defense beyond a reasonable doubt.

REPRESENTATIVE CARPENTER asked if, under current law, it is the state’s burden to prove [inaudible].

REPRESENTATIVE BROWN said, “That you were not acting in self defense, or if you’re a police officer, that you were not acting reasonably under the circumstance.”

REPRESENTATIVE CARPENTER asked if the same concept appears in HB 661.

MR. STERN said yes.

MR. MCKENZIE noted that there are often many elements that are all necessary to the defense, and the prosecution can disprove the existence of that defense by negating only one of those elements. 

(0:26:47:0)

REPRESENTATIVE BROWN said that such a [policy] is to protect property owners, defendants who are protecting their wives, and police officers who are doing their duty.

[Inaudible discussion]

MR. STERN pointed out that in HB 661 “you could say it wasn’t premeditated, big deal. Premeditation, as it is drafted right now in 661, has absolutely nothing to do with your liability for homicide.”

CHAIR GARDINER suggested that the basic question is whether there should be “murder one, murder two, and manslaughter.”

REPRESENTATIVE BROWN opined that there should be separate [inaudible] of homicide. “Perhaps it ought to be more exalted … or unusual, an A-double-star felony or something like that.”

MR. STERN suggested using the exact language that is in Alaska’s statutes and leave it up to the courts to instruct.

REPRESENTATIVE BROWN noted that the trouble with that idea is that the courts will assume that the legislature has not changed the law and will defer to the Gray case. Representative Brown said he does not agree with the case findings. He added that the Gray case “really does away with most of the distinction between first and second degree murder in the current law.”

(0:29:03:0)

MR. STERN suggested that Representative Brown is asking for a definition of premeditation that requires more than a few second of reflection.

REPRESENTATIVE BROWN answered, “I think the direction of the Arizona draft is a good one, but it’s not artful. Somebody could start from that and clean it up, maybe, but I kind of like it for substance.”

MR. STERN said, “If we wanted to go along with premeditation, let me know, and we’ll do it.”

REPRESENTATIVE BROWN asked if the committee should take a vote.

MR. STERN interjected and gave the example of a defendant who acts in the heat of passion, with sudden impulse, which may be seen as the opposite of premeditation. He said the court recognizes that as an excuse for murder. “We recognize defense, which mitigates murder to manslaughter, which says you killed while under the heat of passion.” If a person can establish killing in the heat of passion after a serious provocation, he or she is not guilty of murder. So the law recognizes a defense to an intentional killing.

REPRESENTATIVE CARPENTER said if that is the case, he withdraws his concern. [Inaudible additional comments]

REPRESENTATIVE BROWN commented on a man robbing a store and another person grabbing the gun and shooting an innocent bystander. Mr. Stern said that is a separate issue, but Representative Brown suggested that by leaving the current language in HB 661, the bill will make a felony murder in that situation just as serious as one where a person spent a month planning to kill. “If any murder is committed during the course of a felony, even if not committed by the person who perpetrated the felony—that is a felony murder [inaudible].” 

REPRESENTATIVE CARPENTER opined that the committee is slipping into reckless behavior manifesting in extreme indifference ….

REPRESENTATIVE BROWN interjected by disagreeing.

MR. STERN said his amendment was not to recognize premeditation as a valid concept; “I was simply saying first degree murder should be intent to cause death. All the other ways to describe murder could be second degree.” He stated that that would be in keeping with the Subcommission’s decision not to retain premeditation as a law, but, yet, distinguishing between the various ways murder can be committed. He clarified that he favors separating intentional killing from: felony murder; death caused by recklessness with extreme indifference to the value of human life; and causing physical injury leading to death.

(0:32:13:0)

CHAIR GARDINER referred to public testimony. By having only one offense, the state will be convicting a wide range of conduct under the same offense. He said a professional who was hired to kill 20 people is very different from the situation previously mentioned. Both people should be put in jail, but the one murderer is not as dangerous to society as the contract killer, he opined.

REPRESENTATIVE CARPENTER said he believes the opposite is true. “If you contracted me to go out and snuff a couple of people, I’d be snuffing people who, in large part, needed to be snuffed.” On the other hand, he added, if he sprayed a liquor store with bullets, the law should treat him more harshly than “the guy who does it just to make a buck.”

MR. STERN asked Representative Carpenter if he is arguing about making a distinction between the two murders.

REPRESENTATIVE DANKWORTH made an inaudible comment.

CHAIR GARDINER said the difference is in the chance of the perpetrator repeating the crime, and a professional murderer is most likely to “keep doing it again and again and again.”

REPRESENTATIVE BROWN said maybe this is comparing apples to oranges; “I don’t know.” A contract murder is a very serious offense, but still, when someone ends up dead when someone has a gun in hand ….

CHAIR GARDINER said, “I didn’t say turn him loose,” but the other killer should be treated more seriously.

(0:34:40:0)

REPRESENTATIVE DANKWORTH said something inaudible and then, “nine out of ten times … the guy who … robs the store will get six months and the guy behind the cash register gets five for murder.”

REPRESENTATIVE BROWN gave the following example of a felony murder: A person attempts to rob a store with a wooden gun, and another person believes that the gun is real and starts shooting in self defense or by overreacting, whereby an innocent bystander is shot and killed. “That constitutes felony murder, which will be categorized exactly the same as a contract murder under this provision,” he noted.

MR. STERN said perhaps that only shows that a felony murder is defined too broadly, which can be rectified by limiting felony murder. He added that there was a lot of testimony on that topic, and he has a suggestion on how to deal with it, as does the Alaska Department of Law.

REPRESENTATIVE BROWN said, “Perhaps Mr. Carpenter thinks that we’re going to coddle criminals by making this distinction. My view is the other way around,” because the committee can create a “worse-level” offense than is currently in HB 661. “Kind of an A-double or A-triple-star felony with regard to murder one,” he suggested. He questioned whether to employ the term “premeditation” or “intent to kill,” and said he would need to think about it. But he clarified that he opted to create a more serious crime than “murder one,” not a less serious one.

AN UNIDENTIFIED SPEAKER asked what he meant. Would murder two be an unclassified felony?

REPRESENTATIVE BROWN said that would be the effect of the amendment.

MR. STERN noted that his proposal was to make first degree murder punishable by “twenty to life,” and second degree murder might be “five to twenty, or something to that effect.” Second degree murder would still be more serious than a class A felony, he noted. “We say you’ve got four forms of conduct in our murder statute, and the judge shall sentence the person from zero to 99 years. And if we’re trying to limit disparity, I don’t know if we did a very good job of it.” He suggested trying to distinguish between more serious conduct within the zero to 99-year range.

(0:37:43:0)

MR. POPE spoke of second degree murder being a very serious crime under present law. The committee should consider that there are many incidents now where manslaughter is elevated to murder, such as drunk driving.

MR. STERN said no, that is not true.

MR. POPE said it is true. “If a drunk driver runs over a bicycler ….”

MR. STERN disagreed. 

REPRESENTATIVE BROWN said one jury will believe one and another jury will believe the other. 

MR. POPE said, “If the committee wants to elevate that, they should be aware that that’s what they’re doing.” A drunk driver can be prosecuted for murder, and the committee should be aware of that.

REPRESENTATIVE BROWN said he has no problem with that. The jury will get instructions about reckless behavior, and if the jury believes the conduct was at that level of culpability, they can convict as manslaughter. “My only suggestion is that we create an A-double-star … or an unusual level of murder and keep it as murder one. I am not talking about providing for lesser treatment of the other guys. I am talking about providing for worse treatment for the very, very severe situations.”

REPRESENTATIVE CARPENTER said he could buy into that if there was an agreement on the definition of “very bad.”

MR. STERN asked the committee to first make the decision that there should be a distinction, and then he will return with a way to make those distinctions. “If you think a distinction can be made, let me know, and I will suggest ways to do it or we can discuss it.”

REPRESENTATIVE BROWN asked to see some language on intent to kill.

REPRESENTATIVE DANKWORTH said that would cover contract murders “and all that stuff.”

MR. STERN told the committee that his amendment is very simple: First degree murder would be the act of causing death with the intent to do so. Second degree murder would include everything else covered in this section.

(0:40:11:0)

REPRESENTATIVE LISA RUDD asked if that would include situations where [inaudible].

REPRESENTATIVE BROWN said he is not yet convinced. 

CHAIR GARDINER said manslaughter is a class A felony. “We’re still talking about first and second degree murder.”

REPRESENTATIVE BROWN added, “For the benefit of the record, there’s a partial Republican caucus happening out in the hall. Mr. Eliason is not participating [in this discussion].”

[Inaudible dialogue]

MR. STERN said the change will allow a verdict to be reduced in a sympathetic case. Premeditation is not a concept that fits well in the code, he explained.

MR. POPE told the committee to be aware that they are now sweeping in more conduct under murder than current law.

REPRESENTATIVE BROWN agreed. He added, “It is not just criminal negligence; it is the unusual level of reckless conduct….”

REPRESENTATIVE BROWN said he believes a jury will understand it.

[Inaudible dialogue]

CHAIR GARDINER asked what the committee wanted to do.

REPRESENTATIVE BROWN answered that he does not want to decide, but he wants to see the language, including “intent to cause” and the “everything else” provisions. 

CHAIR GARDINER said, “We don’t have the language in front of us.”

MR. STERN reiterated that first degree murder would be causing the death of another person with intent to cause the death. Second degree murder would be causing the death of another person with intent to cause serious injury to another person or knowing that the conduct is substantially certain to cause death or serious physical injury, [in addition to] the rest of the murder statute.

MR. POPE said malicious implies evil and [inaudible].

REPRESENTATIVE BROWN spoke of the new class of more serious murders with a sentence of 20 or 25 years to life. He said the “everything else” provision would include the current penalty language, and manslaughter would be a class A felony.

CHAIR GARDINER said he would like to discuss penalties later.

(0:45:41:0)

MR. STERN announced the next issue as felony murder in subsection (c), and said, “This is probably the most irrational provision that the Subcommission has recommended.” The current draft only has an affirmative defense of felony murder if the person is not the only participant in the underlying crime, he explained. He gave the example of a person entering a store alone [in order to commit robbery] when the store worker shoots at [the robber] and hits a bystander. Under those circumstances, the [robber] is guilty of a felony murder. Alternatively, if two people enter a store and the same thing happens, neither perpetrator is guilty of a felony murder. That cannot be justified, he stated.

REPRESENTATIVE BROWN asked an inaudible question.

MR. STERN said, “Let’s assume that no one was armed under any of the situations.” The only time there is a defense is when two people went into the store. He suggested deleting some of the language to eliminate the requirement that the defense only applies when there is more than one participant.

REPRESENTATIVE BROWN said the change is overly sweeping. It would then be an affirmative defense when the defendant was not armed with a dangerous or deadly weapon. “But he could be in a situation where he has reasonably led others to believe that he does, and they react in kind and cause a death.” If one believes in felony murder, “the guy with the very, very convincing-looking wooden gun” should be liable, he opined. 

MR. STERN said the language could say: “is not armed with a dangerous instrument or does not create an appearance that he was armed.”

REPRESENTATIVE BROWN asked if there are similar situations that should be included.

MR. STERN said “request” is already included in the term “solicit,” but he would delete “cause,” because “assuming you’re going to make the determination that the guy is not guilty of felony murder, leaving “cause” in there … you could find that he did cause it by simply going in there.” He suggested the following language: “did not commit a homicidal act or in anyway solicit or aid in its commission.”

REPRESENTATIVE BROWN commented that would not be felony murder. “If you have that in the defense, then you should just get rid of felony murder.” 

MR. STERN disagreed. If a person recklessly or accidentally causes a death, and the felon was armed, it would not be considered a murder normally. “All we would eliminate there” is the example of the holdup victim shooting at the felon and killing a bystander.

REPRESENTATIVE BROWN said Mr. Stern is right, and his own comments were all incorrect. He said he had read the language wrong.

REPRESENTATIVE RUDD asked where the language came from that Mr. Stern is proposing to delete.

(0:50:24:0)

MR. STERN explained that the language came from every revised code that has a felony murder rule; however, those codes exclude the third party situation in the definition of a felony murder. He continued: “The other codes say it is only done when it’s done by one of the participants … or the felon, then it makes perfect sense to have the defense in subsection (c), but if you were going to say any person causes the death and therefore include the holdup victim, it’s illogical to have the defense. And it’s one of these things that was just pointed out to us by a judge in Fairbanks. The defense with a felony murder, right now, is illogical.” He said the law has to either change the definition of felony murder from “any person” to “the felon or one of the participants;” or it would need to change the affirmative defense by deleting “the defendant is the only participant.”

REPRESENTATIVE DANKWORTH asked an inaudible question.

CHAIR GARDINER questioned which change would be preferable.

MR. STERN said his own proposal makes the defendant prove “these four things.” Assuming the defendant was armed with a dangerous instrument, his proposal restricts the felony murder roulette—it does not go as far as the other proposal, he explained.

REPRESENTATIVE BROWN moved an amendment to “delete the words that the defendant was not the only participant in the underlying crime.” [Those words] make no sense, he said, because the Subcommission made a decision making felony murder “a little broader,” in that someone can be guilty of felony murder if any person caused the death and the other elements are met. [The “elements” are assumed to be the affirmative defense conditions listed in HB 661, under Defenses to Murder (AS 11.41.115).] “All the comments I made were wrong,” because this is an affirmative defense and it will be very rare that the defendant can prove, by a preponderance of the evidence, all four elements. If a defendant is able to prove all four elements, either the crime should be reduced to manslaughter or the defendant should not be accused of any homicide. The defendant “probably ought to have his defense council and him given a medal because there are going to be [darn] few felonies where you’re going to be able to prove all four of those.”

(0:54:24:0)

CHAIR GARDINER asked if there was any discussion on the motion. Hearing no objection, the amendment passed [to delete the phrase of the defendant not being the only participant in the underlying crime].

MR. STERN reiterated his proposal to delete “request or cause” on line 23. He also suggested deleting the words “deadly weapon” on lines 24 and 27, because “dangerous instrument” was redefined to include deadly weapons.

ANNE CARPENETI, Attorney, Alaska Department of Law, suggested adding “if any” after “participant” on lines 27 and 29.

MR. STERN said, “We’ll come back with something.”

REPRESENTATIVE BROWN said the recent suggestions do not change the substance of the bill, because the committee has changed the definition of dangerous instruments. He moved to make the above mentioned changes.

CHAIR GARDINER heard no objections, and the motion passed.

(0:57:17:0)
 
CHAIR GARDINER suggested that the language on line 16, beginning with “nothing in this subsection precludes a prosecution for or conviction of manslaughter or any other crime …,” is not necessary. “I think that that was an overreaction on somebody’s part; I don’t see how this could ever be interpreted [inaudible] to prevent any prosecution under any [inaudible].”

MS. CARPENETI said, “If you want to [inaudible],” manslaughter should be defined in the manslaughter statute instead of excluding it from the other statutes.

MR. STERN said it was in the original draft, but Mr. Hickey did not like that approach, and Mr. Stern is beginning to agree with him. Mr. Hickey did not like the approach of defining the defense as manslaughter; however, it may be sufficient if the commentary clarifies that “it’s a defense, but it isn’t a defense to manslaughter.”

REPRESENTATIVE BROWN requested an explanation in the committee report.

CHAIR GARDINER explained that that is what the commentary is for.

REPRESENTATIVE BROWN said the commentary will be very important, and he suggested “bringing it to the committee.”

MR. STERN noted that Mr. Hickey provided a new way of phrasing subsection (d) on page 45: 

A person may not be convicted of murder under (a)(3) of this section [murder in the second degree] if the only underlying crime is burglary, the sole purpose of the burglary is a criminal homicide, and a person killed is the intended victim of the defendant.

(1:00:48:0)

MR. STERN explained that if a person breaks into a house to cause a death, and perhaps to cause serious physical injury [leading to a death], it would not be a felony murder; it would be an intentional murder. He said, “It’s the only code that I know of that has it.”

[Inaudible discussion]

(1:02:19:0)

MR. STERN said Chair Gardiner may be correct; “We may not need this if we split up the two degrees of murder—I think.”

CHAIR GARDINER said second degree [murder] will still be more than a class A felony.

MR. STERN noted that the topic deals with a point in criminal law that is very difficult to explain to people. He suggested leaving “it” up to the court, as in every other state. “Knock it out completely. No matter how we do it, it will be confusing.” 

MS. CARPENETI said, [I don’t think we will be] bootstrapping every burglary into felony murder.

MR. STERN said, yes, in those situations there will be the intent to cause death or serious physical injury, and that would be considered murder, anyway. An unidentified speaker asked about preventing being bootstrapped and for an example. 

MR. STERN said there is only one way that he sees it working. He explained that the heat of passion is a defense to murder but not a defense to felony murder. It only applies to intentional killing, he said. “Let’s assume that I see my wife in bed with another man. … If I’m in my house, and I see it, I shoot him, I have a defense to murder, and it is mitigated to manslaughter. But if someone tells me about it, and I break into someone else’s house and kill him, I don’t have a defense. Or do I? It is so confusing. I don’t have a defense because it’s felony murder, because I have broken into the house and committed burglary, which is the underlying felony, and they won’t prosecute me for the intentional killing.” He explained that a defendant would be prosecuted for the death resulting from the commission of the burglary where the underlying felony was breaking into the house with the intent to kill. So, in prosecuting for felony murder, a person could not raise the heat-of-passion defense, “since the heat-of-passion defense only applies to intentional killings.”

(1:04:59:0)

REPRESENTATIVE BROWN asked for an explanation at another time.

MR. STERN said California and New York courts “judiciously held this,” and he agrees with that approach.

MR. MCKENZIE said if it is removed from the tentative draft, “you may not get the judicial construction you wish. My bias is to leave it in if that’s what you want it to mean.”

REPRESENTATIVE BROWN said he was asked by a constituent if she could be tried for murder for killing an intruder in her own house.

MR. STERN said a person is allowed to use deadly force during a burglary.

[Inaudible comments]

(1:06:44:0)

MR. STERN turned to the topic of manslaughter and how to deal with a person aiding in a suicide. The bill makes the act of aiding a suicide a defense to murder in subsection (e). 

REPRESENTATIVE BROWN said if aiding a suicide is a defense to murder, “that means that once it has not been disproved by the prosecution, it bars the prosecution from murder, and you’re not saying that it is reduced to manslaughter.”

MR. STERN responded that as the code is now drafted, “I don’t know if it necessarily is [reduced to manslaughter].” Manslaughter is defined as intentionally, knowingly, or recklessly causing the death of another person under circumstances not amounting to murder. He asked if aiding a suicide is knowingly causing the death of another person. “Why argue it?” He suggested separating murder into another category of aiding a person in a suicide—without using duress or deception—by adding subsection (b).

REPRESENTATIVE BROWN said there are historical antecedents going back to 1826. It had been in common law until that time, and now it is not.

MR. STERN suggested qualifying the act to being intentional. “I would simply say he intentionally aids another person to commit suicide.”

(1:09:11:0)

REPRESENTATIVE RUDD asked about a person who unintentionally aids a suicide.

MR. STERN said there would be no [inaudible]—even common law required some intention.

CHAIR GARDINER asked if there was an objection to such an amendment. “OK, no objection to amendments [inaudible].

MR. STERN suggested deleting lines 8, 9, 11, 20 and 21 of the definition of criminal homicide on page 46 of the draft code. When asked why, he said, “It is not an offense.” Those lines are not found anywhere else in the code. For example, a person commits an assault if he or she commits assault in the first, second or third degree, “and we also have that language about justification or excuse, and we don’t have that anywhere else in the code.” 

REPRESENTATIVE BROWN asked why those lines were there in the first place.

MR. STERN said the Subcommission initially put them in an introduction to criminal homicides, but proper drafting requires that kind of provision to go in back. Regardless of where it goes, he questioned if the words really add anything to the criminal homicide provisions. He suggested removing the lines and moving the definition of “alive” down to definitions.

(1:11:24:0)

[There appeared to be general agreement by the committee.]

MR. MCKENZIE said, “In order to be a crime, it has to say ‘commits the crime’ and it only says ‘commits’.”

MR. STERN said, “All it does is say, ‘Hey reader, we’re going to have three crimes in this chapter. They are the following’.” He said that is fine, but such wording is found nowhere else in the code, he added, and it is unnecessary.

REPRESENTATIVE BROWN agreed with removing all unnecessary wording, and moved to do so.

CHAIR GARDINER said the motion carried. 

MR. STERN noted that this change is not intended to eliminate the defense of justification or excuse from murder. The defense of justification applies to all crimes in the code, he noted.

REPRESENTATIVE BROWN cautioned the committee to be concerned about “erroneous and stupid” judicial interpretations of legislative actions. He suggested that the committee report should make it very clear that the change was made to eliminate surplus words, not because of policy.

MR. STERN replied to a question from Representative Carpenter, saying there have been a number of debates on whether criminally negligent homicide is even a crime under current law. In the code, he said, criminally negligent homicide occurs when a person should have been aware of risks, and the standard of conduct deviated from that of a reasonable person. “There is some doubt whether that would give rise to a manslaughter charge under existing law,” he noted, there is only jury instructions. They are probably talking about recklessness instead of criminal negligence, so the provision may be an expansion of the law.

REPRESENTATIVE CARPENTER asked what circumstances would a person be prosecuted under this law.

MR. STERN said the commentary points out that the law would be used mostly in motor vehicle accidents brought about by driving irresponsibly but not to the point of recklessness.

(1:15:11:0)

REPRESENTATIVE BROWN stated that a jury could decide to lessen a charge of reckless homicide to one of criminally negligent homicide. “Remember, we raised the reckless level up to the level of murder.”

MR. STERN recalled an example of criminally reckless homicide when a person failed to look before crossing a railroad track. 

REPRESENTATIVE BROWN asked if Mr. Stern is sure a jury would make the same distinction when given the two definitions.

AN UNIDENTIFIED SPEAKER said a jury would decide the level of blame on a relative value scale. If the person’s conduct appears to be outrageous, the jury will find it to be manslaughter.

REPRESENTATIVE BROWN said under this provision, reckless is up at the level of murder.

MR. MCKENZIE asked if the committee wished to make recklessly aiding a suicide not manslaughter.

MR. STERN said, “We put intentionally cause….”

MR. MCKENZIE surmised, then, that recklessly aiding a suicide would not be manslaughter.

REPRESENTATIVE BROWN said, “It is not anything under current law, and we are not proposing to make it anything under the code, unless I misunderstood.”

MR. STERN stated that there are two more questions. He asked [Ms Carpeneti] if she wanted to discuss felony murder.

(1:17:11:0)

MS. CARPENETI said one issue resides on page 44. If a person has an affirmative defense to felony murder for the following reasons [as stated in the Defenses to Murder section]: 

the defendant did not commit the homicidal act or in any way solicit or aid in its commission; was not armed with a dangerous weapon; and had no reasonable ground to believe that another participant was armed with a dangerous weapon, 

and another person was killed during the commission of the felony, does that conduct constitute manslaughter? “It should. It ought to be written in the manslaughter statute” if the conduct does constitute manslaughter. 

MR. STERN added that “Only if we decide it should be manslaughter. If you didn’t write it in you would have to convince the jury it was at least reckless.”

MS. CARPENETI agreed. If a person went to a liquor store and somebody else shot a person, [is the person who committed the felony] responsible for that homicide 

MR. STERN stated that “if we want to make it manslaughter then we’ve got to say it.”

REPRESENTATIVE BROWN said that would be criminalizing noncriminal conduct. “It’s criminal in that they committed another felony. I don’t want to go that far.” There is another issue, he said, and he asked if there should be a misdemeanor manslaughter rule, “which is the parallel to the felony murder rule.” If a death arises in the commission of a misdemeanor, “under these similar kinds of situations, then the person is guilty of manslaughter.” He said he does not like misdemeanor manslaughter, “and I don’t want to make any other kind of conduct like this a misdemeanor.”

MS. CARPENETI interjected saying, “If you can’t prove reckless then you shouldn’t [inaudible].”

(1:19:38:0)

MR. STERN turned to a new topic. He asked the committee: “Should an unreasonable [but honest] belief that [a murder was justified as] self-defense ever mitigate a murder either from first to second, or perhaps from first to manslaughter, or from murder to manslaughter?”

(1:19:11:0)

MR. STERN noted that Mr. Pope and Representative Brown argue that such an incident would be manslaughter under existing law. The argument can be made that under existing law, there has not been a case decision on it. Mr. Hickey did [or did not] want a provision in the new code to mitigate a murder down to manslaughter for an unreasonable belief that the person was acting in self defense.

CHAIR GARDINER asked about splitting the provision apart.

MR. STERN interjected by saying that it still would be murder; a compromise could be to say that first degree murder is causing death with intent, “and then have a defense that says: however, it is an unreasonable belief that the self defense is a second degree murder.” He noted that “the Subcommission felt that unreasonable belief should not be defenses.” The committee suggested that a person who acts unreasonably should not have any “benefit.”

REPRESENTATIVE DANKWORTH asked about the term “unreasonable.”

MR. STERN gave the example of “someone coming at you and you think that he going to kill you.” The jury may find that to be an unreasonable assumption.

[Inaudible discussion of unreasonable and other topics]

(1:22:51:0)

CHAIR GARDINER told the committee to turn to page 48 on kidnapping.

MR. STERN changed the topic by saying that he and [Mr. McKenzie] discussed the Solicitation and Attempt statute, where soliciting or attempting a crime makes a person guilty of one degree below the actual offense. However, some crimes are defined to “include solicits,” for example, a public servant soliciting a bribe is guilty of the crime of bribery just by the solicitation. He noted that it may be necessary to have a specific provision in Chapter 31 to fix that. He said that “the substantive offense is defined already as including attempt.” He added: “I think the intent is to mean that it is an attempt as defined in our general provisions and to exclude the attempt statute from it.”

REPRESENTATIVE BROWN asked if he were referring to the language in the kidnapping statute, which starts with “facilitate during the course of kidnapping.”

MR. STERN said no. The other codes do not have a specific provision. He recollected that when he wrote the attempt statute he included the phrase, “except as otherwise provided,” but the phrase was deleted as unnecessary. By having this discussion, the concern will be on the record, he stated.

REPRESENTATIVE BROWN said this discussion will not be available to somebody who is prosecuting 20 or 30 years from now.

CHAIR GARDINER said “All of these exemptions, special clauses, and qualifications create confusion and should be avoided.”

REPRESENTATIVE BROWN said there might be a double jeopardy situation. “An unwise prosecutor in the future might not be listening to our tapes and end up charging somebody with two felonies for the actions of one … that would be the argument for the separate section.”

(1:25:49:0)

MR. MCKENZIE asked about a cocaine case where a court noted a serious constitutional difficulty when the prosecution had the discretion of charging two different offenses for the same conduct when one of those offenses carries a more severe penalty than the other. He explained that when there is an offense that is defined to include an attempt, the prosecutor is able to charge someone under that offense with its specified penalty, or charge the person under the general attempt statute, which would have a penalty of one degree less. It can give the prosecution unconstitutional discretion in the degree of penalty to be imposed, he advised. “I would think it would be a good idea to say that the attempt statute does not apply to any crime in which the attempt to engage in conduct is defined as a substantive offense.” He said that would not be too confusing.

(1:27:11:0)

MR. STERN spoke of having a choice of either using this discussion to set the policy; putting it in the commentary; or putting it right in the statute.

CHAIR GARDINER proposed weaving the provision into the solicit language, rather than having another section.

MR. MCKENZIE said it would not be too confusing to add a subsection for attempt and a subsection for solicitation.

MR. STERN returned to the discussion of kidnapping. He noted that Mr. Hickey had a problem with one of the penalties. He suggested making kidnapping in the first degree an unclassified offense and making kidnapping in the second degree a class A felony. 

MR. STERN noted that Representative Rudd had brought up a concern “when we were doing family offenses.” The crime of failing to permit visitation with a minor child, on page 89, is existing law, he stated. Representative Rudd felt that it should be brought into the [kidnapping] section. “It probably belongs here since we’re discussing custodial interference,” he opined. 

REPRESENTATIVE RUDD said she had wanted to move [inaudible]. She asked if it should be moved to the kidnapping provision.

MR. STERN answered, yes, custodial interference is a more aggravated form of failing to permit visitation.

CHAIR GARDINER said it really does not make much difference. 

MR. STERN noted that Representative Rudd wanted to remove “a bunch of these and essentially make offenses against the family an offense against minors, or something like that.”

(1:29:48:0)

REPRESENTATIVE RUDD said she does not recall. 

[Inaudible discussion]

CHAIR GARDINER asked if Representative Rudd wanted to make a motion.

REPRESENTATIVE RUDD asked if there were plans “to move everything else out of this section so that [inaudible].”

MR. STERN said he could. The other issue would be unlawful exploitation of a minor, and Representative Rudd felt that should be moved to sexual offenses. “I don’t agree with that myself.” “Unlawful marrying” could be moved to “Offenses against Public Order,” he added.

[Inaudible discussion]

CHAIR GARDINER asked about a motion.

REPRESENTATIVE RUDD said, no, and “it does not seem, on the face of it, to belong in here, and that’s why … the motion.” She said she remembers feeling quite strongly about unlawful exploitation.

MR. STERN said perhaps that can be discussed when the committee gets to that section. He then said that the way kidnapping is defined is important for the record. It is essentially abduction, and abduction is defined as to restrain; therefore, kidnapping is defined in a way that does not require movement. A person could be kidnapped by being confined to a specific area, he stated. On page 51, line 22, restrain means to restrict a person’s movement unlawfully, interfering with a person’s liberty. It is important to note, for the record, that “we’re not talking here about de minimus restraint. For example, every robbery is going to involve some restraint,” like when a robber tells someone not to move. It is not the intent to make every robbery a kidnapping, he added.

MR. POPE said that could happen under this criminal code.

MR. STERN said this issue came up for discussion, but on page 22, restraint is define as interfering substantially with someone’s liberty. So it requires more than just a temporary restraint. Line 24 could include another “substantial,” but it is not necessary in his opinion. Arkansas has the same statute with strong commentary. “It has to be more than pointing a gun at someone and saying, ‘Don’t move’.” He added that every sexual assault is arguably a kidnapping … obviously you’re going to be restrained, and I don’t think that’s the intent.”

MR. POPE said the language could go further by saying “restrain someone with the intent to put them in fear of their life.”

MR. STERN said he agrees, and the line, “so as to interfere substantially with your liberty,” is more than “that kind of restraint.”

CHAIR GARDINER suggested adding a time factor.

MR. STERN said he would not want to do that, but the language can say “where the restriction commences for a substantial period of time,” but, again, substantial is already stated.

(1:34:48:0)

MR. POPE suggested adding an “adjective” for “confinement” to make it clearer.

MR. STERN said he did some checking, and the best option is putting “substantial” after “commences.”

CHAIR GARDINER said the controlling phrase is: interferes substantially with [a person’s] liberty. 

MR. POPE asked if, by legislative fiat, “interferes substantially” is defined [inaudible].

[Inaudible discussion]

(1:37:59:0)

MR. STERN said that he interprets “confinement” to mean more than what would occur in a robbery, as in, “Don’t move or I’ll blow your head off.” Threatening deadly physical force is a requirement for kidnapping.

REPRESENTATIVE BROWN asked about a definition for “confinement.”

REPRESENTATIVE RUDD suggested putting a time limit on the confinement, such as “more than five minutes or more than half of an hour.”

MR. STERN responded to a question from Chair Gardiner by saying that the provision is not from existing Oregon law. It is likely to be from a New York law.

CHAIR GARDINER said Oregon law has the same phrase: interferes substantially with the liberty ….”

MR. STERN explained that Oregon law requires the confinement to be secretive, not when there are other people around. “We got our language from New York,” he clarified. It was written in 1957.

[Inaudible discussion]

MR. STERN said he was not aware of this issue until it was pointed out to him.

REPRESENTATIVE BROWN asked Mr. Stern to check the annotations, and he made an inaudible comment.

(1:39:27:0)

MR. STERN directed the committee to page 49, lines 8-10 [of the draft code, HR 661], which includes: “nothing in this subsection precludes the prosecution….”

[Inaudible discussion]

CHAIR GARDINER said the phrase will appear in the commentary, but ….

REPRESENTATIVE BROWN interjected and said something inaudibly about the language being in the code.

MR. STERN explained that a person with a defense to one crime has a defense to only that crime and not others. “I just think that your point is that we don’t do that all the time,” and, therefore, there is no need to be selective and add it to the aforementioned provision.

MR. MCKENZIE suggested adding a general [inaudible], which says “defenses provided to one crime does not constitute a defense to any other ….”

REPRESENTATIVE BROWN opined, “That’s not very enlightening.”

MR. MCKENZIE said he agrees, but he would rather the statute say the line once and not repeatedly.

CHAIR GARDINER asked if there were objections to [the addition of the above phrase]. Hearing none, it was so ordered.

(1:41:18:0)

MR. STERN noted a technical change on page 49, line 27. The “other language” is removed and “victim” is inserted. The line would then read: causes the victim to be removed from the state.

REPRESENTATIVE BROWN agreed and said, “I would so move.”

[Inaudible discussion]

MR. STERN added that, on line 29 of the same page, “person” should be changed to “victim”. 

[Both changes appeared to have been made.]

MR. STERN turned the committee’s attention to page 50, beginning on line 11. He noted that Brian Shortell, [Alaska’s Chief Public Defender], made the point that creating a crime of unlawful imprisonment would expand existing law since there is no such crime. “It is simply kidnapping or nothing else.” Mr. Stern explained that unlawful imprisonment would be “slamming the door on someone,” and it should be dealt with in civil law. He recommended deleting the “second degree provision but keep the first. In other words, just have one degree of unlawful imprisonment and that would be the first degree provision,” which is “restraining a person under circumstances which exposes him to serious physical injury.” 

MR. STERN added that there is a crime of reckless endangerment in the assault provision, and it is a class A misdemeanor. A person could make the determination that by restraining another person against his or her will exposes him or her to the risk of injury, and it should be the more serious class C felony.

REPRESENTATIVE BROWN asked where the language came from.

MR. STERN noted that most codes have some form of unlawful imprisonment, and this language came from New York. A criminal code commission in Oregon recommended unlawful imprisonment as a crime; however, the Oregon legislature determined that it did not meet the level of kidnapping and deleted the language. 

(1:44:55:0)

REPRESENTATIVE RUDD asked why Mr. Stern is suggesting the elimination of the second degree provision.

MR. STERN said he is sensitive to [Mr. Shortell’s] point that the provision is getting into an area that should be dealt with civilly. If the conduct is not kidnapping, “and it is simply closing the door and not letting someone out of a room—and not exposing the person to serious physical injury—it is questionable whether criminal law should be involved.” 

AN UNIDENTIFIED SPEAKER asked if that would be criminal today [under existing law].

MR. STERN said no, but the conduct would be interfering with a person’s liberty.

REPRESENTATIVE RUDD asked if keeping a child in a room without food would be exposing the child to the risk of serious physical injury.

MR. STERN responded that that is why he recommends keeping the provision for the first degree. Serious physical injury is defined in a way that would include starvation, because that would cause substantial risk of death.

MR. STERN explained that “restraint” can be done with deception. He gave the example of deceptively luring a person into a room and locking the door for a substantial amount of time. That would be unlawful imprisonment in the second degree—a class A misdemeanor, he said.

(1:46:58:0)

MR. POPE asked if the justification section allows a storekeeper to restrain someone who was shoplifting.

MR. STERN said that is covered in another provision.

REPRESENTATIVE BROWN expressed concern with the “awfully broad” definition of restraint.

MR. STERN said his suggestion is to delete the second degree language.

CHAIR GARDINER asked for a motion to delete wording regarding the second degree, and it apparently passed.

(1:49:08:0)

MR. STERN said he assumed that the title will change too, and kidnapping should come first and then unlawful imprisonment. He turned to the crime of coercion on page 51.

(1:50:48:0)
MR. STERN said the key in the coercion provision is the definition, which has a staff error. On page 136, subsection (b) was deleted by the Subcommission, because that was covered under official misconduct. In its place should be: engage in other conduct constituting a crime.

CHAIR GARDINER noted no objection to the motion.

MR. STERN said subsection (c) on page 137 is new; it was recently added by the Subcommission and is meant to encourage people to settle their problems without being charged with coercion. 

REPRESENTATIVE RUDD pointed out needed grammatical changes.

REPRESENTATIVE BROWN suggested redrafting the definition of coercion as it is difficult to read.

(1:56:18:0)

MR. POPE asked about the definition of “inducing”, and Mr. Stern said “compelling” was a stronger word. He was asked to explain the use of those two verbs.

MR. STERN said a person must instill a threat, so even though the verb is ….

[Inaudible discussion]

(1:58:00:0)

MR. STERN said Mr. Hickey suggested that the penalty for coercion [inaudible]. 

CHAIR GARDINER asked if there were anymore concerns with the kidnapping sections.

REPRESENTATIVE BROWN said his notes showed the [Alaska Department of] Public Safety had testified against something.

MR. STERN clarified that the concern was “the whole idea of the affirmative defense to kidnapping.” 

REPRESENTATIVE BROWN said he told the department that if subsection (b) were deleted there would not be much incentive for the kidnapper to release the person. “Might as well just leave him there to die, or something,” he explained.

REPRESENTATIVE RUDD asked for a definition of a relative with regard to the kidnapping affirmative defenses.

MR. STERN said relative was defined on page 51. The intent is to exclude [inaudible] interference from your kidnapping statute. It only applies to a second degree offence. If a person abducts their children and holds them for ransom, it will be a first degree offense.

REPRESENTATIVE RUDD said she is thinking of spouses and spousal immunity.

[Inaudible discussion]

(2:02:18:0)

MR. STERN said he just received the Revised Federal Criminal Code, which does not have spousal immunity for rape.

REPRESENTATIVE RUDD asked if there is a specific statement that spouses are not immune.

MR. STERN said no, “but in a way, they do.” The code says there is not spousal immunity for rape, but there is for other sexual conduct, such as fondling.

REPRESENTATIVE RUDD said it will take another century and a half to get rid of all the assumptions about the rights of men. She proposed language that specifically states that [inaudible]. 

MR. STERN said the spousal immunity is only for sexual assault; no other crime.

REPRESENTATIVE CARPENTER and others made inaudible comments.

AN UNIDENTIFIED SPEAKER asked that if something is drafted [on sexual assault], is the intent to [inaudible].

REPRESENTATIVE RUDD replied that her intention is to deal only with sexual assault, because she believes that is the only area where [inaudible].

MR. STERN said that is correct. 

REPRESENTATIVE BROWN asked if, under current law, a spouse charged with assault by another spouse cannot invoke the spousal testimonial privilege against the complaining spouse or complaining witness.

MR. STERN said he cannot answer that.

REPRESENTATIVE BROWN said he is pretty sure that is true.

MR. STERN announced the discussion of sexual assault in the first degree, on page 52 [of HR 661). Lines 24 and 25 have been changed, he said. The Subcommission added the phrase: “in attempt to do so, causes serious physical injury to that person.” The language is meant to address an “attempt” that causes serious injury. “If you are attempting to engage in sexual penetration and you cause serious physical injury to the person, no matter whether you intended it or not, as long as it is reckless, you’re guilty of the ….”

REPRESENTATIVE BROWN asked, “If you cause injury and you attempt, then you commit a felony at the level of manslaughter?”

MR. STERN said that is correct if it is serious physical injury.

REPRESENTATIVE CARPENTER asked a question about the wording.

MR. MCKENZIE said that knowingly engaging in sexual penetration does not require intentionally causing serious physical injury. “You know you are doing it but you may or may not intend to do it.” He noted a problem in the phrase: “in attempting to knowingly engage in sexual penetration,” because it seems that a person can only intentionally engage in sexual penetration. The language is fraught with confusion, he added. Judicial or statutory resolution may be appropriate, he stated.

(2:09:08:0)

CHAIR GARDINER said [the Subcommission] attempted to combine two things under one subsection. Breaking it into two parts will make it easier to read, he opined. 

MR. STERN suggested that the second part read as follows: In an attempt to do the acts described in the previous subsection, a person causes serious physical injury.

MR. MCKENZIE proposed to make the language more explicit: “In attempting to intentionally engage in sexual penetration cause serious physical injury.”

CHAIR GARDINER said that people complain about laws that are hard to read. “Whenever possible, we should try to get away from references to other statutory sections.” It is confusing when there are several references within the same definition. 

REPRESENTATIVE BROWN said, if this bill passes, the legislature ought to take the unusual action of having “some kind of a directive,” telling the reviser of statutes to add annotations that will define new words or language.  

MR. STERN said there will likely be a separate criminal code publication that includes commentary and references.

REPRESENTATIVE BROWN said the reviser of statutes is charged with making such references. It is an important point, he opined, otherwise there will be people who have many questions, “even as we attempt to simplify.”

(2:12:08:0)

CHAIR GARDINER asked about any objections to amending the bill to separate the aforementioned language on sexual penetration.

REPRESENTATIVE RUDD said she objects because she does not understand it.

MR. MCKENZIE said there are two mental states involved in this crime: intentionally and knowingly. “In my opinion, it is practically impossible to commit an attempt without doing it intentionally; however, the mental state prescribed in line 23 is ‘knowingly.’ So, when you have ‘attempting to’ in line 24, you’re left in doubt as to whether the defendant has to intentionally want to engage in sexual penetration or whether he just simply knows that that’s what he’s doing.”

MR. STERN said he wants time to think about it.

MR. MCKENZIE said the problem stems from common law. He spoke inaudibly about the difference between specific intent and general intent.

MR. POPE said he believes that it is a legal problem. A conviction might be difficult to get for attempted sexual assault, unless it is made into an “intentional attempt” rather than a “knowing intent.”

REPRESENTATIVE RUDD asked the difference between knowingly and intentionally.

MR. STERN answered that “intentional” conduct is when a person’s conscious objective is to complete a result, and “knowing” is an awareness that the conduct is of that nature or that circumstances exist. 
 
REPRESENTATIVE RUDD asked if the proposed amendment is meant to make the conduct an intentional intent rather than a knowing one.

MR. STERN said he needs to contemplate the language. “I’d like to sit down with it and break it apart first, and then see what the culpability should be.” He said he sees that there is a problem.

REPRESENTATIVE RUDD said she is willing to look at a redraft, but she suggested not voting on it at this point.

MR. STERN turned to another provision under sexual assault. He noted that “Chief Barkley” was concerned that the language of “being any age” could make a 14-year-old guilty of a felony by engaging in sexual penetration with a 13-year-old.

REPRESENTATIVE BROWN asked if his concern was that the level of the crime is too harsh.

MR. STERN said he, himself, does not have that concern.

CHAIR GARDINER said he was calling a recess.

(2:16:08:0)

MR. STERN reiterated Chief Barkley’s concern. If the defendant is under 18, it is not a crime. He said he does not think it is necessary to change the language.

MR. STERN asked, “Do we want to include incapacitated persons within the first degree section?” The third degree sexual assault provisions include engaging in sexual penetration with a person who is incapable of giving consent by reason of incapacitation. He explained that incapacitation includes both physical and mental conditions. He asked the committee if it would like to treat this conduct similarly to engaging in sex with a person who is under 13.

REPRESENTATIVE RUDD asked if the committee discussed changing the wording.

MR. STERN said that “incompetent” was originally in the section on justification. “Then … we got the definition of incapacitated from another title, Title 9, and we defined incompetent as a portion of what now would be called incapacitated under Title 9.” Here we have another definition of incapacitated that just applies to this chapter,” he explained.

REPRESENTATIVE BROWN said, “The sweet young thing who says I was just drunk and he raped me, would that be charging a person with the highest degree of sexual assault?”

MR. STERN said that there is no penalty in existing law, and the class C felony is sufficient.

REPRESENTATIVE RUDD spoke inaudibly, as did others.

MR. STERN said the next topic is sexual assault in the second degree. The way the code is set up, second and fourth degree assault only refer to sexual contact; whereas, the first and third degrees refer to sexual penetration. He referred to the definition of sexual contact, and he said the committee should decide whether the definition is too broad. Some have suggested that it is, as it includes the intentional touching by the defendant of the victim’s genitals or anus through clothing. An example Mr. Stern heard was of two young people sitting on a couch and the male touches the female’s crotch. She pushes his hand away and he does it again. Under the code he would be guilty of a class B felony, but the conduct is “arguably somewhat innocent,” he opined. 

REPRESENTATIVE BROWN asked about a more extreme example, like “the bar patron who taps the barmaid on the [buttocks].”

MR. STERN said, “We didn’t include buttocks.” 

(2:23:28:0)

MR. STERN said sexual contact is defined as intentionally touching the victim’s genitals, anus, or female breasts. He asked if [inaudible] should be included there. “The problem … we have a good sexual assault statute ….”

REPRESENTATIVE BROWN interjected with a question.

MR. STERN said he was discussing the definition of “sexual contact” and whether it is too broad or not. The suggestion is to limit the definition by eliminating (B) and possibly (D). 

REPRESENTATIVE BROWN said the example he has given [hitting a barmaid on the buttocks] can still apply.

MR. STERN said there is a reason why [the conduct] may not [apply]. The conduct has to be sexual contact without consent. The man in the bar would be allowed “one free shot,” because “without consent” requires coercion by the use of physical force. “I read that as to require the use of physical force,” he stated. “It doesn’t cover the unexpected slap—I don’t see that as coerced.” He said he may not be correct in that supposition.

REPRESENTATIVE BROWN said that the conduct should not be a class B felony. “It is the kind of conduct that happens in some of the tougher joints around the state every day between a bar patron and the girl serving the drinks.” The defendant would be charged the same as second degree rape; the conduct is wrong, but it should not be a class B felony, he opined.

(2:26:25:0)

REPRESENTATIVE CARPENTER said he liked the language as is. The barmaid example will likely not lead to any charges, but an incident in a different setting ….. He said he has never liked the playful, drunken ….

REPRESENTATIVE BROWN said he does not like it either, but the policy decision is whether it should be a class B felony or something else. He expressed his desire to include other conduct that might come under the same definition. 

REPRESENTATIVE DANKWORTH and others discussed “without consent.”

MR. STERN said that by grabbing a person and saying “you’re going to have sex with me,” constitutes coercion and physical force.

REPRESENTATIVE BROWN said that would also involve most situations [inaudible] expressed or implied threat.

[Inaudible discussion]

MR. STERN said under the statute it must be established that it was physical force or expressed or implied threat. There can be no conviction unless the defendant used physical force against a person or property or by the express or implied threat of imminent death, imminent physical injury, or imminent kidnapping.

[Inaudible discussion]

REPRESENTATIVE RUDD asked to go back to sexual assault in the first degree. She said the language on page 53, regarding the degrees of relatedness, is in another provision. She asked about eliminating lines 2 through 8 and making a reference to the definition of “relative” in the kidnapping provisions.

MR. STERN said a “relative” is defined a little differently there, “or maybe not.”

(2:31:25:0)

MR. STERN said it would be nice to combine the definitions, but he is not sure that will work. [Inaudible discussion] In the sexual assault definition of “relative” there is mention of half-blood relatives, which is not specified in the kidnapping section. The “relative” refers to a situation where there is a defense to kidnapping, he noted.

REPRESENTATIVE BROWN said if the word “relative” is defined differently in two criminal statutes, someone on jury duty who goes from a kidnapping case to a sexual assault case will have two different definitions of the same word. “That is the kind of thing we are trying to eliminate.” 

MR. STERN said the term will be defined in each statute.

REPRESENTATIVE BROWN opined that a word should have one definition throughout the code.

CHAIR GARDINER suggested that staff look at using one definition. The point is to reduce confusion, he added.

MR. STERN said, “The whole point is that there is no need to define relative in [inaudible].

REPRESENTATIVE BROWN said he does not agree. “‘Relative’ can be pretty relative.”

(2:35:08:0)

MR. STERN turned to the topic of sexual assault in the third degree and noted the crime of a person aged 18 years or older engaging in penetration with a person under the age of 16 years. He suggested adding: “but 13 years of age or older.” He explained that, as drafted, third degree [sexual assault] covers anyone under the age of 16 years. First degree [sexual assault] covers persons less than 13 years of age. As it is written, a person engaging in sexual penetration with a 12-year-old could be charged with either third degree or first degree sexual assault. He added that the same change should also be made in the section on fourth degree sexual assault.

REPRESENTATIVE DANKWORTH asked about a person having sex with a 14-year-old.

MR. STERN said that would be a class C felony. Sex with a child under the age of 13 would be a class A felony. He said fourth degree is only for sexual contact, not penetration.

[Inaudible discussion]

REPRESENTATIVE RUDD said the amendment would change the language to read: “under 16-years-old but [older than] a 13-year-old.”

AN UNIDENTIFIED SPEAKER said the change is designed to make the crimes mutually exclusive.

MR. STERN opined that the change is important because of a recent court case.

REPRESENTATIVE BROWN objected to the amendment expressing concern that there would be a possibility of someone found guilty of fourth degree sexual assault when charged with third degree sexual assault.

MR. STERN disagreed. If sexual penetration cannot be proven, but [sexual] contact can be …. Additionally, age will be a factor.

REPRESENTATIVE BROWN said he does not object to the amendment, but there is a policy question. 
 
CHAIR GARDINER noted no objections, and the amendment passed.

(2:40:08:0)

REPRESENTATIVE BROWN asked if some types of conduct classified as a class C felony are worse than conduct classified as class B felonies. He explained that sexual penetration under section 430 is a class C felony, but there are class B felonies that do not involve penetration.

MR. STERN explained that the class B felonies include “without consent,” so there is some threat or physical force to the victim.

REPRESENTATIVE BROWN said, “Then the sexual contact with the relative, we’re saying, is worse behavior, with the age restriction stated … than sexual penetration as defined in third degree sexual assault.” He asked if all of the conduct that could be described by the language in [paragraph 3] would be considered worse by most of our society than some of the conduct described in section 430.

MR. STERN said, “This would normally be fourth degree, except we’ve raised the age. Most of this conduct [in paragraph (3)] would be fourth degree.” The aggravating factor is the incest, he stated. “The combination of youngsters and [inaudible].”

REPRESENTATIVE BROWN stated that there is no incest without penetration, depending on one’s view.

REPRESENTATIVE CARPENTER said the problem impinges on spousal immunity. He read: “A person does not commit the crime of sexual assault in any degree if the victim is etcetera, etcetera.” He said that was a problem [inaudible] with sexual assault in the second degree.” He spoke of changing the “four degrees.”

CHAIR GARDINER interjected that he did not understand Representative Carpenter’s concerns. “Let’s say that we get rid of the spousal immunity provision, [and] then what are you saying?”

REPRESENTATIVE CARPENTER answered that a husband who touched his wife’s breast without her consent could be guilty of a class C felony. “I think that’s a little harsh.”

REPRESENTATIVE BROWN said it sounds harsh except that “without consent” is defined in the provision as “coerced by the use of physical force or by express or implied imminent death ….” So with that definition, there is no problem, he opined.

CHAIR GARDINER suggested dealing with the topic later, and he asked Representative Brown about his question.

REPRESENTATIVE BROWN said he is still puzzling over it. He stated that there is some conduct described within the provision on second degree sexual assault that society would consider less criminal than some of the conduct described in the third degree provisions.

(2:46:08:0)

CHAIR GARDINER said he does not know what to do, because he cannot think of an example that demonstrates Representative Brown’s concern.

REPRESENTATIVE BROWN said sexual contact can be the intentional touching of the female breast. That means that a man who touches the breast of his niece is guilty of a class B felony.

MR. STERN interjected that there would have to be coercion, and then he corrected himself. There would not have to be coercion.

REPRESENTATIVE BROWN said that the [conduct of a man touching his niece’s breast] does not seem as serious as an act involving sexual penetration.

MR. STERN asked what should be removed in the sexual contact provision.

REPRESENTATIVE BROWN said, “At the very least, the conduct described in (3) should not be a class B felony, but a class C felony.” The conduct should not be considered more serious than conduct involving sexual penetration. It is not consistent, he opined. He correlated it to having a 10-year sentence for an assault with a deadly weapon and a 20-year sentence for a simple assault. As a matter of drafting, it would be easiest to move the offense down to the fourth degree, but it may be more serious than that, he surmised.

MR. STERN said, “Or you could eliminate it completely and just [have it] covered by the fourth degree provision.”

REPRESENTATIVE RUDD disagreed. Sexual contact with those under 18 is a very, very serious offense, she stated.

REPRESENTATIVE BROWN asked Representative Rudd if the offense is more serious than the acts that constitute a class C felony.

REPRESENTATIVE RUDD said she understands what Representative Brown is saying, but ….

CHAIR GARDINER asked what Representative Brown wanted to do about it.

(2:48:40:0)

REPRESENTATIVE BROWN answered that there need not be a third degree, and he suggested making all the conduct categorized as second degree assault.

MR. STERN said if the committee wants to restructure the [sexual assault provision] he can come back with alternatives. It may not be a good idea to reword it now, “on the fly.”

REPRESENTATIVE BROWN said he will not make a motion for that reason. He asked that wording be rearranged so that the conduct described is not out of place with regard to its seriousness.

MR. STERN moved to the topic of indecent exposure. The word “provocative” on line 15 should be deleted, he stated, for the same reason the committee had trouble [inaudible] assault. “If I expose my genitals to my girlfriend, it’s provocative. I might have been acting recklessly, but I haven’t committed indecent exposure,” he said.

REPRESENTATIVE RUDD moved to adopt the suggested changes.

CHAIR GARDINER heard no objections.

(2:50:29:0)

REPRESENTATIVE RUDD asked why “breast” was left out.

MR. STERN said that was his next point. The original draft included female breasts within the indecent exposure provision. The Subcommission voted it out, he explained.

REPRESENTATIVE RUDD made an inaudible comment.

REPRESENTATIVE BROWN asked if the language should include [female breasts].

REPRESENTATIVE RUDD said yes, and Representative Brown agreed with her.

REPRESENTATIVE BROWN said he would normally not agree, but there is the additional burden of showing reckless disregard to the insulting effect. In a situation where there was no expectation of offending or insulting, reckless disregard could not be proved. Given that, he supports adding female breasts to the indecent exposure provision.

CHAIR GARDINER noted that the motion was made and adopted to add “female breasts” to the language.

[Inaudible discussion]

MR. STERN said that on page 55, line 5, he would like to delete “other.” 

REPRESENTATIVE DANKWORTH asked why the phrase, “but emission of semen is not required,” is necessary on line 7.

MR. STERN said, “Sometimes [the emission of semen] has been required under some rape statutes.”

REPRESENTATIVE DANKWORTH asked what statute would ever have that.

REPRESENTATIVE RUDD said the argument is the violation of a woman’s body, whether or not semen has been emitted. 

MR. STERN said the requirement is not in the language of existing law.

REPRESENTATIVE DANKWORTH said the minute a person makes penetration, that’s [the offense], whether [inaudible].

REPRESENTATIVE BROWN said that is the definition of sexual penetration. But decades ago, it was argued that if you could not show emission of semen, you could not show penetration. 

MR. MCKENZIE said he believes that Representative Dankworth is correct. “In the majority of jurisdictions, you don’t have to enjoy it to commit the crime.” If the language was left out, it would probably be assumed, he added.

MR. STERN said the current definition of sexual penetration does not require [the emission of semen]. Existing law does not have [the requirement].

CHAIR GARDINER asked about the definition in existing law and the status of Alaska law.

REPRESENTATIVE BROWN said the committee could delete the language as long the committee report specifically expresses its intent [that penetration does not require the emission of semen]. Since the tentative draft included that language, someone might argue that the language was deleted in order to change the policy.

(2:54:50:0)

REPRESENTATIVE DANKWORTH said he does not object to the language, and he had an inaudible question.

REPRESENTATIVE BROWN reiterated his desire for the policy to be included in the committee report.

[Inaudible discussion]

MR. MCKENZIE said that by putting in something about semen suggests that the conduct is limited to males. It is not, he stated. Females can commit these crimes. He agreed with Representative Dankworth that the language should be omitted.

MR. MCKENZIE said he has never seen any statute that required the emission of semen to commit rape.

MR. STERN said no statute requires it; they either do not mention it or they specify [that rape can occur without the emission of semen].

REPRESENTATIVE BROWN surmised that an old law, somewhere, may have stated it. These old laws “hang on our shoulders.”

REPRESENTATIVE DANKWORTH spoke inaudibly about a doctor being able to diagnose that a person has been raped, and something about the presence of semen being used for evidence. The question is if the presence of semen can be admitted as evidence, not [that the semen be required to prove penetration]. 

REPRESENTATIVE BROWN said he does not want to make a motion to [inaudible], but ….

MR. STERN said this is a sensitive issue. Since the language was in the tentative draft, “I would want it to [stay in]—I just don’t see how it could hurt. I agree that it is unnecessary, but I don’t think it hurts.”

REPRESENTATIVE BROWN said that [the language] “does continue the tradition of the Alaskan statute ….”

MR. STERN said it is a change, because it does not appear in existing statute.

CHAIR GARDINER said existing statute does not have [the language regarding the emission of semen]. “If we just continue the existing definition ….”

MR. STERN said [the definition] is changed somewhat. He agreed that the commentary should make it “crystal clear” that there is no requirement of semen [to to be defined as penetration]. It does not have to relate to a male or a female, he added. 

(2:58:00:0)

CHAIR GARDINER said he will make the motion to delete the language and to include the committee report.

REPRESENTATIVE RUDD objected. She said the language should remain for the reasons that Mr. Stern mentioned. “I don’t know what existing law is,” and she expressed concern about case law [that may go against the policy]. It is a fairly recent development that rape can be defined [inaudible], and she would feel much more comfortable [leaving the language as is].

A voice vote was taken, and Chair Gardiner [announced an inaudible conclusion as to whether or not the motion passed]. He spoke about the other concern on line 5 [where Mr. Stern suggested deleting the word “other”].

(2:59:30:1)

MR. STERN said he will come back with “an attempt to combine some of the things that you were pointing out.”

(2:59:50:1)

There being no further business to come before the committee, Chair Gardiner adjourned the meeting [at 9 p.m., February 15, 1978].
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