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ACTION NARRATIVE
#hb661

(0:01:58.0)
CHAIR TERRY GARDINER announced the topic is Issues and Justifications [HB 661].
(0:03:06.1)
BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, introduced “issue 3,” which relates to when officers can use deadly force to make an arrest. The proposed version of HB 661 refers to when a person has committed or attempted to commit a felony involving the use or threatened use of physical force against a person. Mr. Stern informed the committee that the possible felony crimes of violence against a person include murder, manslaughter, criminally negligent homicide, felony assault, kidnapping, sexual assault, and robbery. He said the key issue is burglary and arson in any degree. He noted that escape in the first degree is escape by means of a deadly weapon, which is a felony. Mr. Stern referred to page 64 [reference not found] and said first degree burglary is either burglary in a dwelling or burglary of a building when the offender causes injury to a person or is armed with a deadly weapon. An example of burglary in the second degree is breaking into a warehouse, and the question is whether to allow a peace officer to use deadly force to prevent burglary in the second degree. 
REPRESENTATIVE BROWN understood that if an officer reasonably believes that the person is armed, whether or not the crime includes violence, under present law he is justified to use deadly force. 
MR. STERN said correct. The new provision is in addition to the provision presently in the criminal code, which says that anytime a person attempts to escape from custody with a firearm [deadly force is authorized].
REPRESENTATIVE BROWN suggested "... attempting to escape or evade arrest."
MR. STERN said the intent when drafting was to address a person escaping after their arrest.  

(0:07:01.4)

REPRESENTATION BROWN wanted to discuss an instance where an offender has committed a non-violent crime, but is armed. 

MR. STERN was advised by peace officer organizations that the use of deadly force should be authorized in the cases of first and second degree burglary whether or not an officer is in fear of their life or in fear of someone else's life. In response to a question, he said prevailing law in other states is "mixed."
REPRESENTATIVE BROWN relayed that last year the committee had a problem with language that was vague and that would leave a police officer unsure as to whether "he's justified in using deadly force or is he going to be charged with manslaughter because he thought he was doing his duty." Therefore, the committee asked for a more precise amendment - one that includes a definition of which crimes are actually felonies involving violence. 

MR. STERN expressed his understanding that the issue is just whether [using deadly force] is applicable only to first degree burglary or also to second degree burglary.

REPRESENTATIVE RUDD asked whether the amendment has been adopted. Committee members responded no.
(0:09:38.5)

REPRESENTATIVE BROWN restated his concern.

(0:10:43.4)

CHAIR GARDINER moved the new language, which [indiscernible] a felony involving violence, with the intention of discussing the list of crimes if the motion passed.
REPRESENTATIVE CARPENTER spoke against the motion, saying all areas of conduct [indiscernible].
CHAIR GARDINER clarified his motion included "has committed or attempted to commit a felony involving violence."

REPRESENTATIVE RUDD said she opposed the language, although she may be wrong. In situations where someone is shot by mistake under the original language, she opined, it still binds the police officer to demonstrate that physical force was used or threatened. So that if someone what shot by mistake [indiscernible] then it is the officer’s fault if there was no threat of physical force. On the other side…. 
REPRESENTATIVE BROWN clarified that the problem arises when the offender has committed an otherwise non-violent crime but is visibly armed or was armed at the time. “He might be guilty of simple assault with a firearm, but that’s not a felony; that’s a misdemeanor.” Pointed a gun at someone is an assault, but it is not a felony involving violence, “and maybe that is happening in conjunction with the commission of some other felony; in that kind of situation the present language in the bill is vague, and the police officer or the police officer trainee doesn’t really know when deadly force is allowed by the law.  
REPRESENTATIVE RUDD stated that a police officer knows when he or she is threatened.
CHAIR GARDINER reminded members that the officer has to believe it to be reasonably necessary in whichever language the committee decides on.
MR. STERN confirmed that the aforementioned "[is] intended to be included in there."

REPRESENTATIVE RUDD expressed her support for broader language because the officers do not know what kind of situation is going to arise. She said, "There may be a simple situation where someone is committing a misdemeanor ... but it's not a very serious one, but he suddenly pulls a gun, [and] threatens to use it.  The policeman's got to be able to use deadly force to make that arrest, and this language would really limit it." Her preference was to leave discretion in the hands of the police, with plenty of guidance that the physical force has to be used or threatened. She said she cannot come up with all of the examples where such a situation will arise, but she is sure that there are situations where police will need that power to use deadly force that are not on “this list.”
(0:14:48.9)

REPRESENTATIVE BROWN advised there are two problems with the current language: one may assume the language is clear, and that the problem with the language is that the phrase "commit a felony involving the use or threatened use of physical force" is vague and may be interpreted differently by the courts.

(0:16:27.7)
CHAIR GARDINER called for a vote on the motion by a show of hands.  He then announced the motion failed.

MR. STERN pointed out that the police want to know whether the proposed language authorizes them to use deadly force in a burglary situation. He concluded there was no authorization for burglary in the second degree unless there is a reason, but in the first degree "possibly."
REPRESENTATIVE RUDD said, "If the phrase 'a felony involving the use or threatened use of physical force' has a certain meaning and that meaning is limited ... we should change the language ...." She explained that discretion should be given to the police when they need it.  
MR. STERN said, "But that isn't what it does." He further explained that [the police] must reasonably believe that the felony involved the use of force against a person. The intent is that the use of force applies to that specific crime, and "… we should clarify it right now then."
(0:18:45.5)

REPRESENTATIVE BROWN suggested a change to "has committed or attempted to commit a felony … of which the use or threatened use of physical force against a person is an element."
There followed a discussion related to whether a change is necessary to broaden the language and the confusion over whether or not the offender uses force. There were questions as to the intent of the changes proposed.
MR. STERN agreed with Representative Rudd that the intent is that the felon used physical force. In response to a question, he clarified that deadly force cannot be used if force was not used in the crime; for example, theft. If force was used, the crime would be assault. If the thief points a gun at someone, that is felony assault, and he could be shot.

REPRESENTATIVE RUDD [indiscernible].

REPRESENTATIVE BROWN expressed his desire for concise language in order to avoid searching legislative history "ten, twenty, thirty, fifty years from now." He suggested Mr. Stern draft language that is unambiguous.
MR. STERN turned to the use of physical force by a peace officer in attempting to retake an escapee. “In other words, a person has escaped, so should the use of deadly force be based on the same standard for the police officer making an arrest?” 
REPRESENTATIVE BROWN asked if this also pertains to correctional officers.

MR. STERN said that issue was discussed yesterday, and the decision was that a correctional officer may always use deadly force to prevent an escape from a correctional facility. As drafted, the statute on peace officers states “that when a peace officer attempting to retake someone who is escaped, it is based on the crime that was committed by the person." 
REPRESENTATIVE BROWN said the officer may have no idea whether the person was charged with a misdemeanor or not.

(0:22:58.1)

MR. STERN disagreed because he is not talking about an escape from the officer’s custody. He said he is talking about when someone has escaped from an official detention or a correctional facility and there is a report out that the person escaped and the report specifies the crime the escapee has committed. This provision is proposed in Section 11.21.170, Justification: Use of Physical Force by Peace Officer in Making an Arrest or Preventing an Escape.
Members reviewed the amendments.
(0:24:46.1)

REPRESENTATIVE BROWN recalled that someone said peace officers should be justified to use deadly force to retake an offender.
CHAIR GARDINER said yes, in any escape.

MR. STERN advised that the use of force to retake an escapee is based upon the crime originally committed—just like when making an arrest.
REPRESENTATIVE BROWN informed members that in Fairbanks the civil service officers who transport offenders to arraignment do not know what crimes they have committed. One may be a local insurance agent charged with drunk driving and the other might be charged with first degree murder. He concluded the supervising officers would not know whether they are authorized to use deadly force to retake an escapee.
CHAIR GARDINER gave an example of an offender who jumps out of the car and won't stop [running away]. What is proposed is that the officer is authorized to use deadly force in any case. He cautioned against writing a law that leads to shooting somebody that is innocent just because there are improper procedures. He expressed his belief the officer would know about "a dangerous guy."

REPRESENTATIVE BROWN noted that all offenders in superior court are handcuffed.

MR. STERN advised that existing law is not being changed except for "correctional facility."  Furthermore, research did not find one state that allowed deadly force to be used to retake an escapee, regardless of the crime committed.  
(0:28:28.5)

MR. STERN referred to question 5 on page 2 [reference not found]: When can private persons use force when making an arrest? Noting Section 11.21.190, Justification: Use of Physical Force by Private Person in Making Arrest or Preventing Escape, he said the bill, as drafted, reflects the Subcommission's intent that a private person can only make an arrest for an offense committed in their presence. Because some Subcommission members were not happy with that provision, he suggested the committee may want to give a private person authority to use non-deadly force to make an arrest of anyone who has committed an offense in the person's presence and to authorize deadly force when the person has reasonable grounds to believe that the offender committed a violent felony. Current law for private persons is exactly the same as for peace officers. In fact, under existing law, the citizen has the same rights as peace officers; however, the commission felt there should be more restriction on the citizen's right to use force.

(0:30:22.6)

REPRESENTATIVE BROWN opined it is unrealistic that a private citizen will know what is in subsection (2).  

MR. STERN agreed and returned to the first issue asking, "Are you going to limit the right to use force when making an arrest for an offense while in the presence?"
REPRESENTATIVE BROWN said "We should, but as soon as we do, then we get into exactly the same drafting problem … the private citizen who never expected to have a crime committed in his presence - and this is a lawyer - should know that there's a list somewhere of which crimes are justified in using deadly force and which ones are not."
CHAIR GARDINER suggested using the same language as the section addressing police officers.

MR. STERN pointed out that the code differs in that the citizen should not use deadly force in making an arrest unless under very extreme circumstances such as murder, manslaughter, sexual assault, and robbery.
REPRESENTATIVE RUDD suggested, in order to prevent a citizen from hurting someone, their power to make an arrest should be limited.
MR. STERN advised that this provision is subject to AS 12.25.030 and currently a private person can make an arrest for the following crimes: when committed or attempted in his or her presence; when a person has committed a felony not in his or her presence; and when a felony has been committed and the private person has reasonable cause to believe that the person being arrested committed it. Currently, a citizen cannot arrest for a misdemeanor not committed outside his or her presence.  
REPRESENTATIVE BROWN cautioned there is no need for probable cause prior to the arrest.
MR. STERN recalled the Subcommission is trying to get some changes in Title 11 - regarding the use of force - that will affect Title 12.

CHAIR GARDINER posed the question of whether the committee wants to allow the use of force by a citizen for an offense not committed in the citizen's presence.

[Several responses by members are unclear.]

(0:35:35.5)

MR. STERN understood that the committee wanted to eliminate the "presence requirement."

MR. STERN responded to REPRESENTATIVE RUDD and said, “It doesn’t matter. If [the person] has reasonable grounds to believe the guy has committed a crime—any crime….

JAMES MCKENZIE, Attorney, Alaska Legal Services Division, Legislative Affairs Agency, Juneau, said this relates to misdemeanors and felonies but does not include violations. A violation is not a crime but it is an offense, he explained.
REPRESENTATIVE BROWN agreed; a person cannot make a citizen’s arrest for speeding.

CHAIR GARDINER asked whether the standard for deadly force used by a citizen is the same as that used for peace officers.

REPRESENTATIVE BROWN restated his concern that language causes a practical problem because a citizen does not know about a list of applicable crimes. 

MR. STERN opined that Title 25 will have to be amended because the committee has given citizens the right to make arrests for offenses committed outside their presence. In addition, using force to make an arrest for any crime is inconsistent with Title 12.
There was discussion related to arrests by private citizens.

MR. STERN advised that in order to be consistent with [Title] 12 the language would say "he can use force for a misdemeanor committed in his presence or any … felony committed in or outside of his presence." Currently, a citizen cannot arrest for a misdemeanor committed outside of his presence, but can arrest for a felony.

(0:38:22.4)

REPRESENTATIVE RUDD asked for the number of citizen's arrests made last year.

MR. STERN said he did not know.

REPRESENTATIVE BROWN said there are many “citizen’s arrests that are really situations where the police officer doesn’t want to get stuck with what he thinks may be a phony rap, so he lays it on the citizen.” So the answer is “lots, because the cops are encouraging it.”

REPRESENTATIVE RUDD noted that, last summer, the only way she could get the police to act was to tell them that if they would accompany her, she would make the arrest. “And once I made that statement … that finally persuaded them to do something.”

(0:39:29.1)

CHAIR GARDINER made a motion that a citizen be allowed to use force when a misdemeanor is committed in his or her presence or for a felony committed outside or inside of his or her presence.

REPRESENTATIVE RUDD asked why the proposal should not be the other way around—“it seems to me you should always have the power to arrest for a misdemeanor.”

A member clarified that the discussion is related to the use of force by a citizen, not whether or not a citizen can make an arrest.

CHAIR GARDINER said most misdemeanants are not dangerous criminals. “We’re talking about force; we’re not talking about arrest. So if someone steals bubble gum why should we allow someone to bash [the thief] over the head?”

MR. STERN suggested having the peace officer going to a judge and getting an arrest warrant. A citizen cannot arrest for a misdemeanor committed outside of his or her presence, “and yet we’re trying to give him the right to use force to do it.” 

(0:41:29.1)

CHAIR GARDINER restated the motion is to allow a citizen to use force when a misdemeanor is committed in his or her presence or for a felony committed in or outside of his or her presence.

REPRESENTATIVE CARPENTER asked whether the committee was thinking of a case where someone was racing away from a place where it was obvious that an awful crime had just been committed, and not a misdemeanor similar to someone stealing bubblegum.
MR. STERN said correct.

CHAIR GARDINER announced the motion carried by a show of hands, 3 votes to 1 vote.
MR. STERN turned to the question of limiting the use of deadly force.

CHAIR GARDINER said the next question is when a citizen is allowed to use deadly force.

MR. STERN pointed out two proposals: the existing proposal and the proposal to allow citizens to use deadly force under the same circumstances as peace officers. The second proposal allows a person to make a judgment on whether there was a threat of violence.
REPRESENTATIVE BROWN suggested rather than saying what standard people should comply with, we should say what, in fact, they do.  In an incident with a felon, a citizen would not know what the law is or have a chance to find out - the likelihood is that he would not think of using deadly force unless there was serious violence involved in the crime. In that situation it would seem that the citizen should have the same right as a peace officer.  He concluded that a reasonable person would naturally assume the right to use deadly force in reaction to a violent crime without having to check the law, and this is the standard that was passed for peace officers.
(0:45:42.7)
REPRESENTATIVE BROWN moved that there be the same use of deadly force as [indisc.] peace officers.
CHAIR GARDINER called for a vote.  

[The result of the vote by show of hands was unclear.]

MR. STERN called attention to page 5 of the amendment, which relates to Section 11.21.180, Justification: Use of Physical Force by Private Person Assisting an Arrest or Preventing an Escape. He explained that when a person is requested by a peace officer to aid in making an arrest, force may be used to the extent that he or she reasonably believes is necessary to carry out the peace officer's direction. After lengthy discussion, it was suggested to insert "reasonable" before the word "direction," or after the word "direction," and to add the phrase "unless the private person believes the direction to be illegal." After further discussion it was decided to use the phrase "unless he knows that the peace officer himself is not authorized to use deadly physical force under the circumstances." 
(0:50:28.1)

CHAIR GARDINER noted Alaska has both a good Samaritan statute and a statute that requires citizens to assist a peace officer when requested.
REPRESENTATIVE BROWN commented that "reasonable" invokes the common wisdom of the everyday guy.

(0:51:33.7)

CHAIR GARDINER asked for any objections to the amendment.

[Responses were indistinguishable.]
MR. STERN expressed his interest in the General Definitions section of the code to change the definition of "law" to include "regulations."  
REPRESENTATIVE BROWN asked whether there are references in the code that refer specifically only to criminal law.

MR. STERN said in HB 661, page 9, lines 26 and 27, he wanted regulation to be included in the phrase "when it is required or authorized by law." He then brought up that defense of property refers to preventing any degree of theft; however, some property crimes are not theft, for example, joyriding. In addition, throughout the code the phrase "prevent or terminate arson or burglary" is used related to the defense of premises, and he advised "prevent" is redundant and recommended it be removed. 

REPRESENTATIVE BROWN said these are not substantive changes and could be made through drafting changes in the proposed committee substitute.
MR. STERN called attention to HB 661, Section 11.21.170 (b)(2) and recommended changing the phrase "prevent the escape from custody" to "terminate an escape or attempted escape from custody" because it is unclear how to prevent an escape after it has happened.
REPRESENTATIVE BROWN observed this did not seem like a change of substance at this time. He then called attention to page 9, line 19, of the bill and asked whether an amendment has been proposed related to the authorized use of force by private persons.
MR. STERN said he had decided not to amend it because one is for an escape from a correctional facility and the other is about someone who has already escaped and the peace officer is trying to retake the person.

(0:58:15.1)

CHAIR GARDINER turned attention to page 7 of the amendment [reference not found]. 

MR. STERN explained that Section 11.21.230, Justification: Use of Physical Force, Special Relationships, addresses the use of force by parents to prevent a suicide. It has been suggested by Pam McMillan, a member of the Subcommission, that the word "incompetent person" should be replaced with "incapacitated person." However, he proposed referring to an incompetent person, and defining an incompetent person as "one who is impaired by reason of mental illness or mental deficiency to the extent that he lacks sufficient understanding or capacity."  Mr. Stern gave other reasons such as physical illness, disability, advanced age, chronic use of drugs, and chronic intoxication, to be used in a provision of incompetence in justifying the use of force.
REPRESENTATIVE RUDD asked whether this change would apply to other situations.
MR. STERN said it only applies to the use of force against an incompetent person to promote his or her welfare in Section 11.21.230 (a) (1). When asked to provide an example, he said it is in terms of restraining someone for their own safety. He noted in subsection (b) paragraphs (1) and (2), an incompetent person was defined as one who was or could be hospitalized under AS 47.30, but that may be too strict of a standard because not all mentally incapacitated persons are mentally ill. In response to Representative Brown, he reiterated the proposed definition:  An incompetent person means any person who is impaired by reason of mental illness or mental deficiency to the extent that he lacks ….
REPRESENTATIVE BROWN surmised a change only here would "create a terrible characterization" problem of incompetency.
CHAIR GARDINER restated the definition.

There followed discussion on references to incompetent and incapacitated persons in statute and in the proposed code.

(1:02.40.8)

REPRESENTATIVE BROWN moved to adopt the definition of incompetent person for the purpose of this section.

CHAIR GARDINER clarified the proposed change to the definition of incompetent person stops after "mental deficiency" and starts at "to the extent."

(1:03:18.1)
There being no objection, the motion was adopted.

REPRESENTATIVE RUDD expressed her concern that the language may strengthen the position of "parents who beat their children black and blue because they think they're promoting the welfare of their child." She wondered if there was language….
MR. STERN said the provision is not based on subjective [interpretations].

REPRESENTATIVE BROWN said he sees that it reads the way that Representative Rudd expressed. The first thing in the sentence is “all the stuff about not deadly force.” “Reasonable” is found later in the section and it is very week language. Maybe the sentence should just be inverted, he stated.
REPRESENTATIVE RUDD said that might help.

MR. MCKENZIE opined the language is "pretty doggone clear that the force has got to be reasonable and appropriate regardless of what the person using it feels."

REPRESENTATIVE RUDD agreed, and even though all the protection that is needed is there, "it still reads wrong." She agreed with Representative Brown in rearranging the sentences.
MR. STERN agreed to rearrange the sentences—invert them. He then directed attention to page 9, subsection (b).

CHAIR GARDINER asked for further questions on [paragraph] (1).
REPRESENTATIVE RUDD suggested inverting all of the sections, one through six. 

MR. MCKENZIE said that is easy to do.

MR. STERN turned to paragraph (2) [use of nondeadly force by school staff when in the welfare of the students] and noted that several members had questions about the language "when the use of that force is consistent with the welfare of the students," and whether that refers to all of the students [or just the student that the force is used on].

REPRESENTATIVE RUDD suggested changing "students" to "student."
CHAIR GARDINER said that there is a policy decision here. Some people feel that when one student is being rowdy and disturbing class, he or she can be beaten in order to teach all of the kids. “And, some people say they want a narrow standard about whether it is good for this particular kid and let’s not worry about the rest of the class.” 
There was discussion related to the effect of this change.

(1:07:4)

REPRESENTATIVE RUDD asked why the section was needed.

REPRESENTATIVE BROWN said without it corporal punishment in schools would result in assault charges against every teacher.
REPRESENTATIVE RUDD asked about corporal punishment and REPRESENTATIVE BROWN said, “Because we have this wonderful thing called selective enforcement, which is really what regulates most of our criminal law right now whenever we have an otherwise ludicrous provision in criminal law.”
REPRESENTATIVE CARPENTER opined a teacher should not judge whether the use of force is in the welfare of the student [getting hit], as the behavior is having an effect on other students and that is the reason [to use corporal punishment].

(1:09:49)

CHAIR GARDINER moved eliminating "and when the use of that force is consistent with the welfare of the students."  He explained that this is a matter of local control and issues like this vary from community to community, thus the language should be broad.
AN UNIDENTIFIED SPEAKER asked about a student who was disturbing the class but not doing anything wrong; can that child be “smacked?”

REPRESENTATIVE CARPENTER said probably not. He is talking about a kid who is out of line and needs some sense knocked into him.

CHAIR GARDINER made a motion for putting a period at the end of the following: when appropriate to maintain order in the school or the classroom. He said that this is a matter of local control as it has to be authorized by school regulations. Issues like this vary from community to community, he noted. Parents have different ideas and they are those who elect the school board. He summarized that since the issue will be decided at the local level, the language should be broad.
REPRESENTATIVE ELIASON asked whether school or classroom covers everything (like gymnasiums).

REPRESENTATIVE RUDD said perhaps there should be a period after: maintain order.  
REPRESENTATIVE CARPENTER pointed out on a field trip to the museum students would not be in the school or classroom.

CHAIR GARDINER suggested that the provision should cover whenever a student is under the jurisdiction of the school. “We want to cover all school activity,” he said, and “that is my revised motion.” 
(1:12:23.9)

REPRESENTATIVE BROWN noted that there has been testimony on whether a school regulation is a legal regulation. He moved and asked for unanimous consent for the insertion of “a lawful."

REPRESENTATIVE RUDD said that would include regulations adopted by the school board, and she asked whether that did not include policy by the individual principals.

MR. STERN said the state requires actual adoption by the school boards. 
[Indiscernible discussion]

CHAIR GARDINER asked for objections to Representative Brown’s moiton.

MR. STERN surmised that by saying “lawful school regulations” it means consistent with state and federal law. 

MR. MCKENZIE asked whether school board are required by law to adopt regulations. “What is a regulation? Is it a memo they send around or something adopted under the Administrative Procedure Act?” He asked the committee to be specific.
CHAIR GARDINER said "We want them to formally adopt regulations.” He asked the staff to look into it. “We don't mean the principal's rules…."

(1:15:47.8)

MR. STERN advised he had no further questions related to this chapter.  He said he would like to address assault at this time.  He called attention to page 46 of the bill and said there was testimony to the Subcommission that there are too many degrees of assault; thus assault in the third degree was eliminated and assault in the fourth degree was made assault in the third degree. In addition, the crime of simple assault was treated as a form of harassment in a separate amendment. Mr. Stern recalled there were no problems with the assault statute last year from the committee's perspective. The most important change is to Section 11.41.200 (a) a person commits the crime of assault in the first degree if (1) with intent to cause serious physical injury to another person, he causes physical injury to any person by means of a dangerous instrument. This combines two kinds of assault under the previous tentative draft and HB 661.  In the proposed draft it combines page 36, lines 11-13 [reference not found]. The Subcommission addressed two forms of assault with a dangerous instrument: involving a deadly weapon and involving a dangerous instrument. A deadly weapon includes a gun or anything designed to cause death or serious physical injury, including axes and brass knuckles. A dangerous instrument is defined as anything which under the circumstances it is used is capable of causing death or serious physical injury.  He cautioned that this definition "is not the greatest" and questioned whether there is a difference between a person who assaults someone with a firearm and someone who assaults with a tire chain. Mr. Stern predicted jury problems when trying to explain the difference between a dangerous instrument and a deadly instrument, thus paragraph (1) has been changed to a dangerous instrument only. Further, the change in the amendment defines a dangerous instrument as anything under the circumstances with which it is used that is capable of causing death or serious injury, including a deadly weapon.
(1:19:48.9)
MR. STERN continued, explaining that in addition to combining deadly weapon and dangerous instrument, there is also a change in the intent requirement from the intent to cause physical injury, to the intent to cause serious physical injury. In response to Mr. Hickey, he noted that circumstantial evidence would show prosecutors there is intent. One other change in HB 661 is that previously a crime was committed when an offender caused an injury, as well as the intent to cause injury, but now on line 12, page 36 of the tentative draft (TD), the phrase read "he causes or attempts to cause physical injury to any person."  However, the Alaska Bar Association committee recommended that the statute should treat attempt, attempted assault like any other attempt, which is one degree below the substantive offense. It is also the Subcommission's intent to include all attempts and all attempted assaults as an attempt under general principles of attempt law. In response to Representative Brown, he said this would not require any change in the general provisions.

REPRESENTATIVE BROWN said that, traditionally, assault is not only succeeding at hurting someone, but "starting to hurt or bother someone."  

MR. STERN restated the elimination of [paragraph] (1) from page 37 of the TD [reference not found] which read "with criminal negligence he causes serious physical injury to another person by means of a deadly weapon or dangerous instrument," means it is now assault in the third degree. This is consistent with criminal negligence being sufficient culpability.
(1:23:12.3)

MR. STERN addressed language in the TD which read, "He recklessly causes physical injury to another person" and explained this usually refers to someone who injures another person in an automobile accident while drunk. If a driver is drunk and a person dies, he is charged with manslaughter. He recommended moving this offense to a second degree crime worded as follows: He recklessly causes serious injury to another person by means of a dangerous instrument. Treating the offense this way eliminates the question of whether reckless assault is, in fact, an assault. The other change is the elimination of simple assault from the assault section in the amendment and moving simple assault to the section on harassment.
(1:27.46)

CHAIR GARDINER asked whether there were any objections to the changes.

There followed discussion related to the changes - including examples - and to the definitions of "dangerous instrument" and "serious."

REPRESENTATIVE BROWN asked Mr. Stern to point out the substantial changes from current law.

MR. STERN said the draft clarifies a lot of areas, and the assault section is one of the strongest parts of the code. It is made clear: reckless endangerment is a crime, and a weapon does not have to be loaded for an offender to be guilty of assault with a dangerous weapon; an offender recklessly causing serious physical injury shows extreme indifference to human life; and, an offender can be guilty of assault even without the intent to cause injury.
(1:32:31)

There followed discussion on how to execute the work draft committee substitute in written form with all the amendments to the bill.

(1:33:32.7)
ADJOURNMENT

The recording of the meeting of February 9, 1978 ended.
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