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NOTE: In 1975, a resolution by both houses of the Alaska State Legislature found that Alaska's criminal code was “vastly out of step with constitutional and social developments of recent decades.” The Alaska Legislature then established a Criminal Code Revision Commission as a subcommission to the Alaska Code Commission. 

Pursuant to AS 24.20.075, the Criminal Code Revision Commission (also called the Criminal Law Revision Subcommission and commonly referred to as the “Subcommission”) was tasked with preparing a draft revision of Alaska's criminal code by December 1977. The Subcommission’s tentative draft revision was introduced to the legislature as HB 661. These minutes are part of a series of hearings on this comprehensive revision to Alaska’s criminal laws.

This hearing was transcribed in 2013 from reel-to-reel tapes recorded on February, 8, 1978. Some of the audio was difficult to understand, and committee members never identified themselves during the hearings. An attempt was made to determine the speakers’ names, but some speakers may be incorrectly identified. In transcribing these minutes, parts of some discussions are absent because they were inaudible. 

ACTION NARRATIVE
#hb661

(1:57:39:0)

CHAIR TERRY GARDINER called the House Judiciary Committee meeting to order and announced the discussion of Page 4 [of the “sentencing bill”].

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, turned to “Criminal Liability of an Individual for Organization Conduct,” and said there had been no questions on this topic [in an earlier hearing]. The provision provides that both an individual and the organization can be liable for certain conduct.

(1:58:09:0)

MR. STERN said he drafted an amendment “to the whole thing on justification.” 

[Inaudible discussion]

(1:59:28:0)

MR. STERN said some testifiers felt that the sections on justifications were unclear regarding physical force, deadly force, and nondeadly force. When the code authorizes deadly force, people want to understand it. He told the committee that he divided “use of force” into “deadly force” and “nondeadly force.” When allowing for deadly force, the code will also allow for nondeadly force, he noted. 

MR. STERN said that a number of questions arose during testimony [on the criminal code revision], and he wrote eight of those down and provided them to the committee. 

MR. STERN spoke of the first of those questions. “Should nondeadly force include the threat to use deadly force, so long as the person’s intent is limited to creating apprehension?” He gave the example of a peace officer pointing a gun at a person who does not comply with the officer’s directions to “get into the car.” He stated that testifiers felt that when nondeadly force is allowed, threatening deadly force should be allowed, so long as it is only a threat. He said that his amendment includes that concept.

REPRESENTATIVE BROWN asked if that would be new language.

MR. STERN said yes; HB 661 does not allow the threat of deadly force when deadly force is not allowed. The amendment changes that. First, he said, the committee should decide if this change works for peace officers making an arrest or in self-defense.

(2:02:09:0)

REPRESENTATIVE RUDD said she agrees with Mr. Stern.

MR. STERN said he is not asking for the committee to adopt the language, but just the concept.

CHAIR GARDINER summarized: Even when a peace officer is not allowed to use deadly force, the officer can threaten deadly force.

REPRESENTATIVE BROWN said, “If you drew a gun, another provision of law would allow you to go to the level of deadly force.”

MR. STERN said a peace officer is more likely to be better trained in the use of deadly force than the average citizen. Two citizens in a fight where one pulls out a gun and threatens the other, and then the other pulls out a gun and shoots the first, is a different type of scenario. “You may not want to divide the issue,” he said, but things may be clearer with peace officers.

CHAIR GARDINER heard no objections to allowing an officer to threaten deadly force when not allowed to use deadly force, and the amendment passed.

(2:04:15:0)

MR. STERN asked if the same allowance should apply to everyone else.

REPRESENTATIVE DANKWORTH spoke of threatening someone on one’s property.

CHAIR GARDINER said that is a good example. There was testimony in Fairbanks supporting the ability to threaten deadly force on one’s property.

REPRESENTATIVE CARPENTER said often police are not trained well enough to know the difference “whether they can go ahead and shoot somebody or they can’t.” He said the citizen is ill-prepared for that situation, and he would like to prohibit the sequence of events that could lead to something worse.

REPRESENTATIVE RUDD said she agrees. Police have had training and could use more restraint. Police often get into bad situations, as well, and citizens rarely do.

REPRESENTATIVE BROWN does not agree. Training or no training, if a person is in a situation where no one appears to be armed and “two or three guys” show up in an isolated area and are on someone’s property and “setting up to do something,” without a firearm it would ineffective to tell them to leave. “I am only allowed to use physical force that is reasonably necessary to repel the attack without escalating it, even though I don’t know whether every one of them may be carrying a concealed weapon …. Whether or not we change it, in those situations, the guy’s going to walk out with a shotgun. If we don’t change it, he’s going to be guilty of assault simply by having the gun and pointing it without firing it.”

(2:08:15:0)

REPRESENTATIVE MILES said he may agree but in a very limited way; it could be spelled out under the provision on the justification of use of force in defense of property. He said to make it very specific. If the situation escalates with another person pulling out a gun, he said, then the property owner has the right to protect him or herself. 

CHAIR GARDINER said, “You would just limit it, then, to situations where the code authorizes the use of nondeadly force in defense of property or premises, but not make it apply to situations in self-defense?”

REPRESENTATIVE MILES said, “Certainly in self-defense.” A person on the street has an opportunity to retreat, but citizens do not have an obligation to retreat from their own premises. He quoted an officer who said it is all good until a six-foot, 200-pound burglar is in your house.

MR. STERN said the code clearly says that deadly force is allowed in that situation. For trespass, the code simply says you may use non-deadly force. The question is if the person can threaten deadly force—but only with the intent to cause apprehension.

REPRESENTATIVE MILES said that might work.

REPRESENTATIVE BROWN said the language should be property or residence in order to include apartments.

REPRESENTATIVE CARPENTER said he is shifting his stance.

REPRESENTATIVE RUDD said she is not. She has had experiences of people greeting her with guns in the hills around Fairbanks when she was inadvertently trespassing. It is not necessary to give people that ability, unless there is a real threat, she added.

MR. STERN said the code always adds “when to the extent reasonably necessary.” So even if the conduct is authorized, there may be a situation where it would not be reasonably necessary and would be an assault. An unarmed single person on a property may not be a reasonable situation to pull out a gun.

REPRESENTATIVE RUDD said people already do.

(2:11:51:0)

CHAIR GARDINER noted that people hunt all over Alaska, and he used to hunt on the mountains right behind his house in Juneau. Coming down the mountain entails crossing someone’s property, which is never marked or fenced. He asked, “How do you know that the person has a right to be pointing a gun at you, and if they’re not just some loony?” There are such people around, he stated. It gets one’s heart pumping, and he does not know how the code would separate that conduct from the property owners who see someone sneaking around on their property. “But I don’t like people pointing these guns at me when they shouldn’t be.” 

REPRESENTATIVE DANKWORTH suggested that the example he gave was not a “reasonably necessary” situation.

MR. STERN said it does not require that a person’s property is marked, although trespass does not apply to unimproved land without a fence.

REPRESENTATIVE DANKWORTH gave an example of a woman driving with her kids and “four or five of those brothers with chains wrapped around their necks decide to turn her car over and they’re shaking her car and screaming obscenities. She pulls out a gun and … says whatever threat she wants to protect herself.” He said not to get too close to depriving citizens of the right to look after themselves. 

REPRESENTATIVE MILES said the committee is using the absolute extremes for examples. He said the average case should center on protection of individual rights. He said that it is about “what can I do to protect myself…and I think you have to give the individual as much latitude as possible.”

(2:15:15:0)

REPRESENTATIVE BROWN said it is necessary to consider the unusual situations, because they do occur. The police and attorneys have to know how to deal with them. “We are stuck with the screwiest hypothetical that can humanly happen…and that is what makes it so difficult.” He moved to adopt the following language: “a person may use the threat of deadly force when there is no intent to use it in a situation of repelling an apparent trespass or threat that would otherwise not justify the excuse of deadly force.” The two situations are when someone is trespassing on the property or in a residence. 

MR. STERN said if Representative Brown means that when someone is on another’s premises they can be threatened with deadly force.

REPRESENTATIVE BROWN said he is referring to the situation where there is no crime committed except trespass, or there may not even be a trespass. He spoke of an alley four feet from his driveway. If “four guys drive up there and they’re getting out of their car and they don’t look like they’re nice fellows and it is four in the morning….”

MR. STERN said that would be covered under self-defense.

REPRESENTATIVE BROWN said the question is whether that situation would be included in the definition of non-deadly force. “I’m talking about areas where it is at or near your residence or property, and with the same reasonableness requirement.”

MR. STERN said that he would be in fear for his life. A person does not have to make the distinction in that situation.

CHAIR GARDINER said the motion is to allow citizens to threaten deadly force in situations where they can use non-deadly force. Citizens would have the same option as peace officers.

REPRESENTATIVE BROWN said that is not his motion. The person would not be able to threaten deadly force when walking down the street.

MR. STERN explained the difficulty of doing that. People complain about wordiness, and now there will need to be a provision on the use of force for just walking down the street.

REPRESENTATIVE BROWN said he thought the discussion was on someone’s behavior at his or her property.

MR. STERN said there are references to being on one’s property but not at or near the property.

CHAIR GARDINER said the motion is to allow a citizen to threaten deadly force when there is a trespass or when the citizen is at or near his or her home.

REPRESENTATIVE BROWN said that is not his motion. He decided to remove the “near.” So it will say “at your residence.”

REPRESENTATIVE MILES said, “You already have the right to shoot him in your home.”

(2:20:15:0)

REPRESENTATIVE BROWN asked if that required a legal determination that there had been a trespass.

MR. STERN said it is based on a reasonable belief that someone is committing a [inaudible].

REPRESENTATIVE BROWN asked if it can be a reasonable belief that he is about to commit some crime other than a trespass? [Mr. Stern said, yes.] “And that would justify the use of what kind of force?”

MR. STERN said it depends on the crime.

REPRESENTATIVE BROWN asked, “Whether or not I use a gun to threaten deadly force depends upon my reading of the statutes to find out?”

MR. STERN said with arson or burglary, a person can threaten deadly force, but with just taking property, only non-deadly force is allowed. 

CHAIR GARDINER restated the motion. “Where a citizen can use nondeadly force, the citizen can threaten deadly force when there is a trespass at the citizen’s home.”

REPRESENTATIVE BROWN said that Chair Gardiner made the argument that that is already allowed, and if he can be convinced, he will withdraw his motion.

CHAIR GARDINER made a motion to delete “at his home.” 

(2:22:9:0)

REPRESENTATIVE BROWN said that Mr. Stern told the committee that was already covered.

MR. STERN said it is allowed at one’s home during a burglary or in self-defense. What does Representative Brown mean by “at his home?” A guest brandishing a club? He does not understand the motion.

REPRESENTATIVE BROWN said the committee has already alluded to the testimony in Fairbanks. He asked about the guy who drives up in his driveway and….

MR. STERN said that is self-defense. If you think deadly force may be used against you, you may use deadly force. If you think nondeadly force will be used against you, you may use nondeadly force.

REPRESENTATIVE BROWN asked if that was in the code or the amendment.

MR. STERN said both.

CHAIR GARDINER asked if there was discussion on his motion to delete “the second part” of Representative Brown’s amendment. “Delete the provision that says ‘at his home.’”

REPRESENTATIVE CARPENTER asked about taking out “trespass.”

MR. STERN said, “Then it applies to everything; self-defense, trespass….”

REPRESENTATIVE DANKWORTH said something about having rights.

CHAIR GARDINER said it is not a “right” to point a gun at people. We want peace officers to be able to do it because they are trained to protect society. The line has to be drawn somewhere, and for Chair Gardiner there is a limit to how much he wants people pointing guns at others. When they are on their property, they can’t retreat, so there is more of a right to protection. “But I don’t want people walking downtown and thinking they have the right to pull out their rifle because….”

REPRESENTATIVE BROWN said unless the action is reasonable the person would still be guilty of an assault.

CHAIR GARDINER said some people think they have the right to do a lot of things.

REPRESENTATIVE BROWN said, “Some people will be mistaken and believe that they aren’t committing a crime when they are; and that is true right now.”

CHAIR GARDINER asked for discussion on his amendment.

REPRESENTATIVE BROWN said he is withdrawing his motion.

REPRESENTATIVE RUDD moved to not allow private citizens to use the threat of deadly force.

CHAIR GARDINER took a roll call vote but the outcome was not audible.

REPRESENTATIVE CARPENTER moved to allow citizens to use the threat of deadly force [inaudible].

REPRESENTATIVE ELIASON asked about the circumstances.

MR. STERN said there is a person walking across your property, “and you believe it is reasonably necessary, in order to terminate his trespass on your property, [to point] a gun at him. But again, you have to think it is reasonably necessary.” He said if, for example, a trespasser is a youngster, it would not be reasonably necessary to go out with a gun, even though the conduct is authorized under certain circumstances.

(2:27:32:0)

REPRESENTATIVE BROWN said if a jury thought a person acted reasonably in threatening physical force with no intent to use it, it would not be an assault.

REPRESENTATIVE RUDD said that is not the way life works; people will do it whether they have a reasonable belief or not. She is concerned that Alaska is putting into law the ability for people to drive others off of their property without [inaudible]. The word will get out, and it will not matter what it says about being reasonable, she stated. It is perpetuating the situation that she and Chair Gardiner have described—people pointing guns at people who pose no threat. 

CHAIR GARDINER took a roll call vote and the amendment carried with five members voting for and two members voting against.

(2:29:37:0)

MR. STERN turned to the definition of deadly force and if it should be defined subjectively or objectively. In HB 661, deadly force is “physical force that under the circumstances in which it is used is capable of causing death or serious physical injury.” An alternative is: “force which the person uses with the intent of causing or which he knows creates a substantial risk of causing death or serious physical injury.” An example is the use of mace or a baton, which could cause death or serious injury but would not be used with that intent. Mr. Stern found that most states use the latter definition. The states that use the definition found in the code also use the words, “readily capable.” The Subcommission did not like those words. 

MR. STERN said he had no recommendation. 

CHAIR GARDINER surmised that mace would not be deadly force under the second definition, but would be under the other.

MR. STERN agreed.

CHAIR GARDINER said if the second definition is used, the intent needs to be known.

[Inaudible discussion]

MR. STERN agreed that the second one would be more difficult to prove. When someone is using a gun or beating someone over the head, it may not be difficult to find intent. The reason for choosing the second definition, he said, is because mace could cause death or serious physical injury. In response to a comment, he said, “I think that’s covered under the first one…because the first one does say ‘under the circumstances in which it is used.’” Tapping a person with a stick is not deadly force, but the stick could be used for deadly force.

(2:32:57:0)

An unknown speaker said that is the problem “that we find with this particular thing.” When batons are used, there is intent to incapacitate. The intent is to overcome what a person could not overcome physically. Under those circumstances, batons are capable of [causing] death or serious injury. If a person is confronting a large, 6’2” man who refuses to cooperate, what are the alternatives? The officer could pull out a gun but could not use it, so “all you might do is wind up eating it.” He said, “You’re in that position of having to use the night stick. That is what you’re trained for and that’s what you carry the night stick for. Also, if you haul off and rap a guy alongside the neck or head … yes it is capable, but that obviously is not your intent, and you haul off in a fight situation to incapacitate an individual.” The officers are trained to hit on the big muscle to incapacitate the arm, but if the person dodges, quite often the person gets hit on the head. “We feel that the intent has to be there, because your intent is to incapacitate … but you have no intent to be deadly.” 

MR. STERN said if the word “readily” is inserted, it may make it more of a requirement that …. Anything is capable of causing serious physical injury, and by adding “readily” it becomes stricter. It is similar to the “deadly weapon” definition of being “capable or readily capable.” 

(2:35:40:0)

[Inaudible comments by REPRESENTATIVE DANKWORTH]

REPRESENTATIVE CARPENTER said, “I move the alternative definition.”

A roll call vote was taken and the definition of “deadly force” was changed to: “force which the person uses with the intent of causing or which he knows creates a substantial risk of causing death or serious physical injury.”

MR. STERN said Hawaii code specifically provides that “intentionally firing a firearm in the direction of another person or in the direction where another person is believed to be, constitutes deadly force.” He recommended adding that. 

REPRESENTATIVE RUDD asked about other circumstances of deadly force.

MR. STERN said, “Self-defense, for example, when you think deadly force is going to be used against you.” The question becomes: If a person believes there is threat of serious physical injury, can that person use deadly force?

REPRESENTATIVE RUDD said with the new definition and allowing peace officers and others to threaten to use deadly force, “we are allowing them to threaten to use force, which a person uses for the intent of causing—or which he knows to create a potential risk of causing—death and [serious physical injury]; in other words, he’s threatening to use … [inaudible]. “How can you threaten to use something, but then the use of it involves an intent?” she asked.

MR. STERN spoke of someone pulling out and gun and saying, “I’m going to blow your head off.” If someone can prove that actual intent….

REPRESENTATIVE RUDD said, “That’s not threatening it, it’s meaning it.”

REPRESENTATIVE RUDD used the example of someone saying “I’m going to blow your head off,” and [the committee] has agreed that everybody should be able to make such a threat. However, if the definition of deadly force means there is intent to cause death or injury, then the person is threatening and intending to carry it out.

REPRESENTATIVE CARPENTER said he does not see it that way—that the two amendments are incompatible. 

REPRESENTATIVE RUDD said “nondeadly force” was redefined to include “the threat of deadly force,” and deadly force carries the intent of causing death or serious physical injury.

(2:40:40:0)

REPRESENTATIVE CARPENTER [inaudible].

MR. STERN said he needs to redraft the amendment for clarity.

MS CARPENETI said Representative Rudd is correct. The committee proposed the definition of “threat of deadly force” to not have intent to use the deadly force and then defined deadly force to include intent.

REPRESENTATIVE CARPENTER said no, since there is no intent with one, it cancels the other. “It can’t carry over.”

MR. STERN said he needs to sit down and write it all out.

REPRESENTATIVE CARPENTER said deadly force includes intent, but there is the exception for nondeadly force to include the threat of deadly force to create apprehension. “We are canceling the intent for that one exception, which we just made.”

(2:42:20:0)

MR. STERN said he will relook at it. He went back to “intentionally firing a firearm in the direction of another person, or in the direction where another person is believed to be, constitutes deadly force.” It may be difficult to prove what deadly force is now, so once a person pulls the trigger where a person is or may be, that shows the intent and it is deadly force. 

REPRESENTATIVE DANKWORTH asked about shooting into the air.

MR. STERN replied that that conduct will not be covered unless someone is up in the air.

REPRESENTATIVE RUDD asked a question.

MR. STERN said, “If we’re going to stay with ‘intent’ that was just voted on, I think it’s a necessary requirement of it.”

JAMES MCKENZIE, Attorney, Alaska Legal Services Division, Legislative Affairs Agency, Juneau AK, said the best way to handle it is to take the idea of threat out of the definition of force, and say “when you make threats to do things,” so there will not be the problems of dragging in the concept of threat for every force.

REPRESENTATIVE DANKWORTH moved Mr. Stern’s amendment. 

REPRESENTATIVE RUDD said she will vote against the amendment because she would like more clarity on what is being voted on.

REPRESENTATIVE DANKWORTH said he made the motion because it is consistent with the earlier change, but the committee [will need to relook at it].

CHAIR GARDINER took a roll call vote and the amendment passed [intentionally firing a firearm in the direction of another person or in the direction where another person is believed to be constitutes deadly force].

(2:45:53:0)

REPRESENTATIVE CARPENTER made an inaudible comment.

MR. STERN said the next decision for the committee is important. “When can you use deadly force in making an arrest?” HB 661 says: when the peace officer reasonably believes the person being arrested has committed or attempted to commit a felony….

REPRESENTATIVE MILES asked him to go to a “lighter” question.

MR. STERN moved on to the sixth question that he provided to the committee, and he said that in preventing an escape from a correctional facility, a peace officer or guard may use deadly force. He suggested that “correctional facility” should be defined in the definition section. Defense attorneys have testified that the provision is too broad, and deadly force should not be used on an escapee who had committed a misdemeanor or a nonviolent felony. Mr. Stern suggested the following:

may use deadly force upon another person when to the extent you reasonably think necessary to prevent the escape from a prison or correctional facility unless he knows that the person has committee a non-violent felony.

MR. STERN said that “non-violent felony” would need to be defined. If someone known to be a misdemeanant is escaping then deadly force is not allowed, but if the escapee’s status was not known, deadly force may be used.

(2:49:18:0)

REPRESENTATIVE DANKWORTH asked about anyone who is walking off from a facility and the guard is not strong enough to stop it.

MR. STERN said HB 661 allows the guard to kill the person, but in existing law, deadly force is only allowed for felons. The amendment he is suggesting is stated above.

REPRESENTATIVE DANKWORTH said he worries about leaving the door open. A person could just say, “I think I’ll go on home.” Is the guard supposed to “hit him over the head with a club?” he asked. 

MR. STERN said deadly force was just defined.

REPRESENTATIVE RUDD said she has heard of tying people’s hands, and this is exactly what they are talking about: “I mean, you can’t shoot the guy until you know exactly what offense he committed.”

MR. STERN said no. It is the reverse.

REPRESENTATIVE RUDD asked about a [guard] being in a hurry.

MR. STERN said then the guard may not know [the status of an escapee], and then deadly force is allowed.

REPRESENTATIVE CARPENTER said he does not like the amendment. If he were a guard he could mistake [a felon for a misdemeanant].

REPRESENTATIVE DANKWORTH suggested including the word “reasonable”.

(2:52:45:0)

MR. STERN said since no one has moved this amendment, he will move on to “Duty to Retreat.” He read: 

A person may not use deadly physical force if he knows that he can with complete safety as to himself and others avoid the necessity of so doing by retreating, except there is no duty to retreat if
(1) in his dwelling and not the initial aggressor; 

MR. STERN said someone in Fairbanks suggested expanding that to “premises.” Premise is defined as “real property, including a building.” It would include a boat used as a dwelling.

REPRESENTATIVE MILES said a home is the same as a boat, car….

MR. STERN said propelled vehicle.

[Inaudible discussion]

REPRESENTATIVE CARPENTER said he agrees with what was brought up in the public hearings, so he moved the amendment to use the word “premises” instead of “dwelling.” It would be hard to retreat from one’s premise, and this should apply…. Maybe someone cannot retreat on the street. 

REPRESENTATIVE RUDD said the provision relieves a person of the duty to retreat.

REPRESENTATIVE CARPENTER said he wants to be relieved of the duty to retreat on his premises instead of just his dwelling. He spoke of an instance when a person came onto his property with a gun. If he were to retreat to his dwelling, it would lead the person to his house where his family was, he explained. “It brings the action to the door,” he added. 

(2:58:15:0)

[Inaudible discussion]

REPRESENTATIVE DANKWORTH suggested “in or on his property,” instead of premises.

MR. STERN said property includes real property. 

REPRESENTATIVE CARPENTER withdrew his amendment.

REPRESENTATIVE DANKWORTH moved to replace “dwelling” with “in or on his property.”

MR. MCKENZIE suggested making it clear that the person does not have to own the property.

MR. STERN said it may be a renter or occupier.

MR. MCKENZIE said he can come up with the language.

REPRESENTATIVE MILES called for a roll call vote, and it passed.

(3:00:55:0)

ADJOURNMENT

[bookmark: adjcommname]There being no further business before the committee, the House Judiciary Standing Committee meeting adjourned at 4:57 p.m.
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