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NOTE: In 1975, a resolution by both houses of the Alaska State Legislature found that Alaska's criminal code was “vastly out of step with constitutional and social developments of recent decades.” The Alaska Legislature then established a Criminal Code Revision Commission as a subcommission to the Alaska Code Commission. 

Pursuant to AS 24.20.075, the Criminal Code Revision Commission (also called the Criminal Law Revision Subcommission and commonly referred to as the “Subcommission”) was tasked with preparing a draft revision of Alaska's criminal code by December 1977. The Subcommission’s tentative draft revision was introduced to the legislature as HB 661. These minutes are part of a series of hearings on this comprehensive revision to Alaska’s criminal laws.

This hearing was transcribed in 2013/2014 from reel-to-reel tapes recorded on January, 31, 1978. Some of the audio was difficult to understand, and committee members never identified themselves during the hearings. An attempt was made to determine the speakers’ names, but some speakers may be incorrectly identified. In transcribing these minutes, parts of some discussions are absent because they were inaudible. 

The time notations distributed throughout these minutes represent elapsed time from the beginning of the narrative, not real time. That is, these hearing minutes begin at (0:00:01:0) or at zero hour, zero minutes, zero seconds, and one tenth of a second.

ACTION NARRATIVE
[Recording begins during discussion related to sentencing procedures.]

(0:00:01.0)

DANIEL W. HICKEY, Chief Prosecutor, Office of the Attorney General, Criminal Division, Department of Law, opined that the examples [he just provided before the recording began] do not justify, themselves, completely revamping the whole approach to justice in the state. If those examples were the only cases with uncertainty, disparity, and inappropriately low sentences, Alaska would not need anything as complex to address those problems. There are good reasons for adopting a comprehensive, presumptive sentencing system to address first offenses, and he recommended that whatever presumptive sentencing scheme is devised, that it be applied "across the board" if it is going to be tied to the criminal code. 
REPRESENTATIVE DANKWORTH asked if Mr. Hickey was going to present a sentencing scheme.

MR. HICKEY stated there is a sentencing scheme worked out for felonies—with specific numbers, and there is a rough draft on misdemeanors, although misdemeanors are very difficult because they are varied and numerous.
REPRESENTATIVE FRED BROWN said he would like to see the [Department of Law] scheme when the committee is actually marking up [HB 661]. 

MR. HICKEY surmised he would have a draft proposal within a week.

REPRESENTATIVE BROWN indicated he did not feel the committee should address presumptive sentencing, except as related to repeat felonies. He said presumptive sentencing sounds like a good idea, and he has been impressed with the idea ever since the judicial council presented it to the committee. But it is new, and "you're not just playing experiments with mice in a maze or a cage; you're talking about human beings and whether they are going to be incarcerated or not." He pointed out that Mr. Hickey noted the difficulties in writing a draft with presumptive sentencing for the wide range of misdemeanors, and Representative Brown indicated his preference to focus on the worst dilemma, which is sentencing for the repeat felon. If the system is successful, the legislature can always extend sentencing to the first offense felons and develop a complex scheme to apply to misdemeanors at a later date.

(0:03:59.1)

REPRESENTATIVE LISA RUDD asked the reason why first offenders would not get presumptive sentences.

CHAIR TERRY GARDINER said the subject is judicial restraint, and that is where the most judicial discretion is needed. When it comes to repeat offenders, there is less concern for judicial discretion. A repeat offender is someone who commits another crime of the same or a higher caliber, he explained.
MR. DOUG POPE said that Mr. Hickey will never agree, but "on first offense, it cuts both ways because there is a ceiling on the [presumptive] sentence too." For example, the Subcommission discussed the case that was in Juneau five or six years ago (the closest case Alaska has had to the Manson-type murders), and “they couldn’t convict the guy of murder; they only convicted him of manslaughter and 20 years because it was a first offense.” Under Mr. Hickey’s scheme, the judge would have had to jump through a bunch of hoops to convict the same man for 20 years on his first offense. “So it does cut both ways.” 
(0:05:47.3)

MR. HICKEY said it does not cut both ways, “because there is no way in devising a sentencing scheme that a judge is going to be left with flexibility, whether you’ve got it technically there in the statute or not, to treat a first offender more severely, more easily, than a second offender as it’s defined in these provisions.”
REPRESENTATIVE RUDD noted the need for more judicial discretion, in general, in the case of first offenders. Repeat offenders are aware of what the penalties are for crimes.
MR. HICKEY said that by leaving out first offenders, “you’re not doing, in my judgment, what you think you’re doing, which is leaving them unaffected. You are inadvertently, heavily affecting the range of sentencing alternatives in the…sentencing authority that is available to a court dealing with a first offender.”

REPRESENTATIVE BROWN noted that in a prosecutorial point of view, first offenders are not unaffected because of the range of sentencing alternatives and the scope of sentencing authority.  He recalled a discussion by the Subcommission of the dilemma presented by a presumptive sentencing scheme for first offenders that may have an upper limit range above the sentence for a second offense. He opined there is a need for a high top range for unusual cases. He requested language from Mr. Stern to address this idea of being able to go above the second-offense range of presumptive sentencing to deal with unusual first offenses (using a similar burden as in showing factors in aggravation). An example would be a first offense having a sentence of zero to 15 years, and the presumptive sentence for a second offense being 9 years. For a judge to go into the range of 9 to 15 years for the first offender, the judge would have to be shown factors in aggravation.  
(0:09:07.9)

MR. HICKEY said "the aggravated first offense should be treated certainly as severely as a presumptive second offense, if not more so, in terms of the range of sentences available."
REPRESENTATIVE BROWN said that creates a drafting problem to do it in a way to withstand a sentence appeal, because a first offender could be sentenced for twelve years and a second offender would get nine years. The law should be written to provide for the prosecution to show factors in aggravation that can allow sentencing for the first offender above the presumptive sentence for the second offender.
MR. HICKEY said that sort of thing is going to have to happen for serious first offenders, so they do not end up being dealt with more leniently than they are now. Regarding first offenders, "If there isn't some certainty of imprisonment that attaches to an unmitigated felony of any nature ... then it shouldn't be a felony. If it's not worth some kind of jail, as a result of its commission, where mitigating factors recognized by the legislature are not present, then it's not a felony ... and shouldn't be sentenced as a felony-class offense," he opined. 
MR. HICKEY recommended that a sentencing scheme start with a presumptive term arranged for first offenders and from that to calculate the presumptive, aggravated, and mitigated sentences for all other offenders (second, third and subsequent). In addition to the mitigating factors and extraordinary circumstances, there needs to be a built-in escape clause for first offenders as in HB 297. It allows for a suspension of the sentence “for a first offender who meets whatever definition the legislature fills into that kind of a clause.” He said he believes that clause should be applicable to felony offenders across the board.
(0:12:24.9)
MR. STERN said the important thing about that clause is that it excludes mandatory sentences for first felony offenders unless it is a crime that involves some degree of violence. Any property crime of the first offense would not require a judge to give imprisonment. It is a broad exclusion, he noted.
(0:13:15.2)

REPRESENTATIVE BROWN observed the referenced provision could be seen as far too lenient. For example, for the 11th conviction of forgery an offender could receive a suspended sentence.

MR. HICKEY opined that a reason for presumptive sentencing for first offenders is in the definition of first offender. A first offender may have been convicted of another felony but not of the same or more serious class of felony. Thus, under this bill, an offender could have a history of class B and C felonies but for the applicability of presumptive sentencing, he or she would be considered a first offender of a class A felony. This is inappropriate, because it gives the courts a broad degree of discretion where they should not have that discretion. He also said, "You're either going to have to include first class offenders [in presumptive sentencing], or you're going to have to redefine what a second offender is."

(0:15:52.9)

REPRESENTATIVE ED DANKWORTH asked to see the first offender proposal, as Mr. Hickey makes a very good point. By not using presumptive sentencing for the first offence, the state is "knocking out about 70 percent of all cases in the state." He spoke of different offenders of the same crime getting different sentences, which is the problem with Alaska's judicial system. Giving judges leeway is a problem, he opined.
CHAIR GARDINER summarized that Mr. Hickey proposes to list out the aggravating and mitigating factors in statute and include first offenders under presumptive sentencing—with the escape clause of suspended sentences.
(0:17:18.5)

MR. HICKEY pointed out that the other modifications can be found in HB 297. The mitigation and aggravation factors are applicable to class A felonies, so they would need to be reexamined for class B and C felonies, and there are also technical revisions.
CHAIR GARDINER asked about other proposed changes.  
MR. HICKEY responded that the changes to the misdemeanor provisions are not all worked out, but “I think if the system makes sense, it makes sense across the board.” Most of the reasons for considering a scheme of presumptive sentencing are present in this report, he added.
(0:19:01.7)

REPRESENTATIVE BROWN was surprised that most of the discussion on presumptive sentencing was in the direction of a range of sentencing.
CHAIR GARDINER said he is talking about a narrower range.

MR. HICKEY noted the proposal sets a presumptive sentence for a first offense at two years, subject to the escape clause and applicability of extraordinary circumstances.

[It is assumed the meeting was at-ease from 0:19:49.4 to 0:21:01:9]

MR. HICKEY referred to a handout [of a sentencing chart], and he said the key numbers in this scheme are on the second page. Under class C felonies, for example, the presumptive term for the first offender is set at two years, mitigated to one year and aggravated to three years. Everything builds mathematically off of that, he explained. Second offenders add 50 percent more, and the third offense gets a sentence that is double the first offense. 

[Members speaking simultaneously]
MR. HICKEY continued to explain the chart. “You'll notice what is listed on here as an A+; it's my feeling that there are at least two offenses that are listed as A felonies that either should be dealt with in an unclassified way like murder, or they should fall into a separate classification.” Those are kidnapping in the first degree and attempted murder. In current law, kidnapping is subject to a term up to life in prison—it is considered very serious conduct, and it justifies the sentencing that is laid out in the chart, he opined. The presumptive sentence for murder “mathematically almost works out to the maximum recommended by the code revision, which is 99 years.” He added that “an aggravated third” would be 96 years. 
MR. STERN said this assumes the criminal has been convicted of two other murders.

MR. HICKEY said that his proposal would define a second offense murder conviction as someone who has previously been convicted of either an unclassified felony or a class A felony.  

(0:24:39.0)

CHAIR GARDINER asked about a class C offender getting a two-year sentence mitigated down to one year while others get a suspension of the two years and do not serve at all. “You could run into … an inequity there, where the guy who committed a more serious crime got a suspended sentence.” The problem with Mr. Hickey’s stance is that he is saying a mitigated offence still serves time, but you’re allowing them to suspend and serve no time.”
MR. HICKEY explained the choice is between eliminating disparity and discretion and refining it. Part of this problem can be solved by an escape clause provision whereby an aggravated factor established for a first offense does not apply.

CHAIR GARDINER gave the example of a first-time class C felony with a range of penalties of zero to three years where the judge has complete discretion. Or, Mr. Hickey’s proposal of a two-year presumptive sentence, with three years for aggravated, and one for mitigated, but which can be suspended. “I am wondering if you don’t end up at the same place with the same mish-mash of different sentences being imposed with people not based on the seriousness of the offense or activity."

MR. HICKEY disagreed, because the criterion for suspension is defined. 
CHAIR GARDINER said there are no criteria in the bill.

MR. HICKEY said there some built in, for example, it would be applicable to a first offense class B or A felony. It also says more than one misdemeanor ….
CHAIR GARDINER asked about the sentence for the first theft offense: “How do I figure out whether he gets a suspension or not?”

MR. HICKEY said it depends what is written into “this clause.” 

CHAIR GARDINER said there is nothing written in there now.

MR. HICKEY said there is. If, for example, the offender had been convicted of a class C felony and has more than one misdemeanor with the element of assault, caused injury, or used a firearm, the offender is not eligible for suspension of sentence.
CHAIR GARDINER said, “Let’s say that he just committed a theft and he’s automatically eligible.” There are no standards; it only says that if the offender does not do x, y, or z, he or she is eligible.

There was discussion regarding the lack of a standard on who is and who is not eligible for suspension, and that the decision of a judge could never be questioned; in fact, suspension becomes one form of mitigation because "we just let the judge figure it out." There is no standard for suspension but there is a standard for mitigation.
(0:29:31.5)
MR. HICKEY said the purpose of the escape clause is to attempt to identify the kind of person who people do not want to apply presumptive sentencing to. “It’s a question of how you define it, and we seem to be talking in a circle.”

CHAIR GARDINER said he understands the result that is trying to be achieved—“I agree with it.” But originally you did not want to have presumptive sentences on first offenders because of the problem of the person who commits the class C felony could get a longer sentence than the person who gets a presumptive sentence of the second offense. He said he sees that the same problem can arise because an offender's sentence could be suspended for an aggravated C felony that is his first offense, but another offender with mitigating circumstances could serve one year. 
MR. HICKEY suggested that that kind of the provision could be drafted so that anyone with aggravated offenses is ineligible for the application of the suspension provision.

UNKNOWN SPEAKER offered the idea of rather than having an escape clause for someone with a class C felony (the clause was written for class A felonies), “you might, in essence, make that escape clause a mitigation from the presumptive [sentence] to a zero [sentence]. In other words, if he’s got an aggravated or regular C felony—one year, two years—allow the mitigation to go to zero.”
(0:32:08.5)

CHAIR GARDINER suggested that that idea would be in place of attaining that result by a suspension.

MR. STERN asked whether the suspended imposition of sentence should be available to all classes on a first offense. For example, a person that is convicted of murder would not have the option available under the proposed exclusion.

MR. HICKEY said that the bottom line of his proposal is the mandatory minimums for certain first offenses such as murder, kidnapping, forcible rape, and any class A offense that involves injury. 

CHAIR GARDINER asked how the range of sentences would be determined.

MR. HICKEY advised constructing a scheme that provides for a range applicable to aggravation and mitigation. He said he still supports the proposal last year that sets a presumptive term whereby if a factor in aggravation is established by a standard of clear and convincing evidence at sentencing, a judge may aggravate up to [a certain point], and the reverse applies for mitigation. The provisions in the proposed draft code differ in that the code sets up an aggravated range, a presumptive range, and a mitigated range. He said, "And if you have aggravation and no mitigation, you must aggravate. If you have mitigation and no aggravation, you must mitigate. I think that is undesirable; that's a bad way to go, so one of the ways you deal with that is you build a constructive permissive system which already means that it's a range whenever you have aggravation and mitigation present." He explained that the presumptive term would be a narrow range. For example, a first offense A could have a two to three year range into an eight year figure to take into account the kinds of variations that may not fall as an aggravated or mitigated offense, but are marginally different. 
(0:34:52.5)
REPRESENTATIVE DANKWORTH surmised that would be somewhere between seven and nine years for a class A offense.
MR. HICKEY responded that the range could be as broad or narrow as appropriate, although he thought it should be narrow. He suggested that the range should allow for the variations between the un-aggravated or unmitigated offense. In response to the question of who will decide the terms, he said in the above example, to go below seven years, the court would have to find by clear and convincing evidence the presence of one or more mitigating factors. To go above nine years, the court would have to find the presence of one or more aggravating factors.

MR. STERN suggested that there could be a general provision that whenever a presumptive sentence is provided in this chapter, it means the possibility of a sentence within "six months on either side, or something to that effect."

MR. HICKEY said it is a policy decision and the report is a suggested framework. As presented, the judge would give a sentence of eight, with no latitude one way or the other. He reiterated, “It's probably the type of thing you would want to do by some kind of percentage formula."
MR. STERN said, “You would have to say something like 30 percent or 20; you couldn’t make it a year because that would distort the Cs but leave the As OK.”
(0:37:15.1)

CHAIR GARDINER urged Mr. Hickey to research whether the changes in sentencing will cause the prison population to increase or decrease—as a reality check—“whether you like the judicial council study or not.” As a matter of fact, cost figures on the impact of the bill are needed to determine the fiscal note, he said, and he asked if Mr. Hickey could do that.

MR. HICKEY said he did not know.

CHAIR GARDINER asked him to work on a few of the figures.

MR. HICKEY noted that whatever someone comes up with it will be subject to how the new criminal code redefines offenses, so there is a real question about how valid comparisons with existing sentences will be. Theft offenses are a good example, because there is no way to analyze the effect of the change of the dollar limit to $500.00. 
CHAIR GARDINER said there will need to be some analysis as to how the new provisions will change from existing sentencing. People will want to know that, and they will characterize it one way or another, “so we might as well try to characterize it on whatever limited facts we have.”

MR. HICKEY opined that some offenders will do less time than they would now for the same conduct, others will do more, and others will do jail time when they would not now do jail time. There is a substantial possibility there will be more days served across the system, and he pointed out that there needs to be a philosophical recognition that the state is prepared to do what is necessary to accommodate any changes.  
CHAIR GARDINER questioned why Mr. Hickey began the presumptive sentencing scheme by setting the presumptive sentence for an offender's first C felony at two [years]. That number had to come up for some reason, he noted. He asked if people were now getting an average of one and a half years, and so Mr. Hickey thought they should be getting two years, or what? There was some judgment made when starting this process.
MR. HICKEY said he looked at a range of class C offenses, and considered the ranges of aggravation and mitigation that would be conceivable and were already articulated in the “governor's bill and the code and what have you.” He added that, “A number is a number is a number… and you’ve got to pick a number.” He said there is no way the numbers could be entered into a computer and come back with what a class C felony sentence should be. “It’s a judgment, and I think if you look at the range of offenses that are included as C felonies that your unmitigated, un-aggravated, C felony - that is not appropriate for whatever escape hatch you can devise - ought to get two years in jail.” That is his judgment, he explained, that comes from his years of experience and comes from who he is.
(0:41:38.9)

REPRESENTATIVE RUDD requested a chart showing the present penalties for crimes compared to everything that is being proposed.  

MR. STERN said it would be difficult to provide a chart for every crime, but samples of A, B, and C felonies could be provided.  

CHAIR GARDINER said sample information provided to the Subcommission was helpful.

REPRESENTATIVE DANKWORTH said that a substantial amount of money was spent for the judicial council to do such a study.

CHAIR GARDINER said he has the study, but he explained that the definition of some crimes had changed "so they don't line up."

(0:43:44.5)

REPRESENTATIVE DANKWORTH made an inaudible comment. “I propose that we do a good job….” [Inaudible]

CHAIR GARDINER said, like anything, you want to know where you end up. It would not be good to propose a scheme and find out later that it had a different result than intended.

REPRESENTATIVE DANKWORTH agreed.

REPRESENTATIVE BROWN commented on whether the committee needs to seriously consider how many prison cells are available and whether that would affect the sentencing scheme.
MR. HICKEY said another option is that the only purpose for classifying offenses would be for the purposes of enhancement—for defining what a prior conviction is—and “you simply go through and deal with each individual offense as an offense and set the first offense presumptive term for it along with the third offense aggravated maximum.” For example, sexual assault in the first degree is a class A felony punishable by not more than 24 years, and the presumptive sentence for which is eight, and do it for each offense, rather than lumping them into classifications.
(0:46:28.5)

MR. HICKEY said the advantage of the abovementioned system is to prevent confusion. He pointed out that the proposed system in Chapter 37 has no definitions of classifications. There is nothing to indicate what a class A felony is, or what "singles it out."
There followed discussion on what constitutes a class A felony.

MR. HICKEY asked how the committee felt about the general outlines of the proposal up to this point, because he did not want to spend a lot of time reducing the administration’s position to a refined form and get nowhere with it.

CHAIR GARDINER said, "Why don't you deal with everything except misdemeanors, because you have a lot more work to do on that anyway?" He opined that his proposal does not have that many changes; the committee has already said it wants the aggravated and mitigated circumstances spelled out in statute. The main difference is what to do with first offenses, he summarized.

MR. HICKEY announced the next area for discussion is in Title 12 - probation and suspended sentences.  
CHAIR GARDINER opined the sentencing itself is the hardest to deal with as the last three legislatures have proven. 

(0:50:00.8)

REPRESENTATIVE BROWN noted there is disagreement within the committee on whether to discuss first offenses. Previously, the committee was not persuaded by the Subcommittee as to the other presumptive sentencing efforts. He asked Mr. Hickey to remark on the general principles in HB 661 and how to function in probation, parole, and suspending sentences. He heard Mr. Hickey say he did not like to change the burden on probation revocation, and he inquired as to whether Mr. Hickey had other substantial problems with the bill.
MR. HICKEY responded that he had stated it as an example, and he had other objections to provisions in HB 661; in fact, the core of his opening remarks was that in terms of HB 661, the committee should consider restricting themselves to the subject of sentencing and not address subsidiary issues raised by probation and suspended sentences. He said he has ideas on the provisions.

MR. POPE noted that presumptive sentencing will have a substantial effect on probation, for example.

MR. HICKEY stated that he did not see fundamental problems with the probation system coexisting with presumptive sentencing. 

MR. POPE said that when the court revokes probation it looks at the current reasons; at the present time the judge has total discretion to revoke totally or partially. 
(0:52:53.4)

MR. HICKEY gave the example of a mitigated class A felony where the judge would have a sentencing range from four to eight years and could sentence an offender for eight years with four suspended. The offender would serve four and be on probation for four years, and it could be revoked just like it is today.

MR. POPE pointed out that if the offender commits a second crime during probation, the sentence for that crime would have a presumptive term, which would affect the probation revocation, whereas in the past, the probation could be revoked but he might not be sent to jail.

MR. HICKEY clarified that a violation of probation may not be prosecuted as a second offense.
There was further discussion regarding whether the probation system should be addressed.
(0:54:57.6)

[Recording ends.]
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