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NOTE: In 1975, a resolution by both houses of the Alaska State Legislature found that Alaska's criminal code was “vastly out of step with constitutional and social developments of recent decades.” The Alaska Legislature then established a Criminal Code Revision Commission as a subcommission to the Alaska Code Commission. 

Pursuant to AS 24.20.075, the Criminal Code Revision Commission (also called the Criminal Law Revision Subcommission and commonly referred to as the “Subcommission”) was tasked with preparing a draft revision of Alaska's criminal code by December 1977. The Subcommission’s tentative draft revision was introduced to the legislature as HB 661. These minutes are part of a series of hearings on this comprehensive revision to Alaska’s criminal laws.

This hearing was transcribed in 2014 from reel-to-reel tapes recorded on January, 27, 1978. Some of the audio was difficult to understand, and committee members never identified themselves during the hearings. An attempt was made to determine the speakers’ names, but some speakers may be incorrectly identified. In transcribing these minutes, parts of some discussions are absent because they were inaudible. 

The time notations distributed throughout these minutes represent elapsed time from the beginning of the narrative, not real time. That is, these hearing minutes begin at (1:15:38:0), or one hour, 15 minutes, and 38 seconds. This is the third day contained in the audio of January 25-27, 1978.
ACTION NARRATIVE
#hb661

(1:15:38:0)

CHAIR TERRY GARDINER called the House Judiciary Committee meeting to order and announced that the committee will be working on [HB 661]. 
(1:15:41:5)

CHAIR GARDINER referred to page 32, [of HB 661], SENTENCES OF IMPRISONMENT FOR FELONIES.
(1:15:55:1)

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, explained the committee had covered penalties. He said the first offense is not subject to presumptive sentencing, and the sentencing ranges from 0-15, 0-7, and 0-3. Second and third offenses of felonies have presumptive sentencing with ranges, for example, a second class A felony offense is 7-11 years, and the judge may pick a figure within that range. At the last meeting, some members disagreed with the range of discretion within the presumptive sentencing, he said, so he took the mean in each range to set the presumptive sentence. For example, the class A felon would receive a 9-year sentence. The sentence could be increased by 50 percent for aggravating factors and decreased by 50 percent for mitigating factors. He referred to members' materials, noting that it shows what would happen when the mean sentence time was increased or decreased by 50 percent.
[Inaudible discussion]

MR. STERN explained that [under proposed AS 11.37.270] the suggested presumptive sentence range would be 7 to 11 years; thus the mean would be 9 years and adding 50 percent factor increase [for aggravating factors] would be applied.  This could potentially result in a lower total sentence than if the "range" used within a presumptive range was 7 or more years, but less than 11 years. [Under subsection (f) the range for factors in aggravation is listed at 11 to 16 years for a second class A felony offense.
(1:19:31:1)

REPRESENTATIVE LARRY CARPENTER said he was having difficulty following the logic. If Mr. Stern was trying to prove that the [overall] sentence could be less [using the presumptive sentencing, and therefore conclude that the "law and order" types should prefer the proposed structure that he has missed the point. He said his previous point did not hinge on whether the sentence was longer or shorter; his concern was with the discretion given to a judge for a presumptive sentence. “If you were going to have mitigation as a factor … what’s our factor here? There is none other than the whim and … caprice of the judge within that range.”
MR. STERN said these numbers can be adjusted as the committee desires, but if the members decide to take the mean and apply the 50 percent factor, in some cases the maximum sentence will be less, “but you can make changes to reflect that.”

REPRESENTATIVE BROWN said this is different from other sentencing bills where the presumptive sentence is a range rather than a definite figure. Within the range it is not the whim of the judge, “and I presume that the law would be that were a sentence even within the presumptive given, that if an appropriate sentence appeal, there would still be the repeat of the Chaney issue.
MR. STERN suggested, as currently drafted, the judge has total discretion within that range and the only way the sentence would be appealed would be if questions arose with respect to how mitigating and aggravating factors were applied. He said to consider all the sections of the sentencing proposal, and one of the fundamentals of it states one does not really look at the discretion so long as [the judge] properly considered mitigating and aggravating factors. He viewed this as giving the judge the utmost discretion within this range.

(1:21:45:8)

REPRESENTATIVE BROWN asked, "Even if the Supreme Court were to conclude that things like the "Chaney factors" [sentencing standards set forth by the Alaska Supreme Court in Chaney v. State, 1970], … were not considered within that range it could not reverse a conviction (inaudible)?” So if a sentence appeal were brought by the state it could not give an "advisory reversal?"
MR. STERN suggested that the way the [proposed] sentence appeal statute is written he did not think the court would have jurisdiction. In response to a question, Mr. Stern said he wasn't sure either, but he indicated one could apply the numbers to a fixed presumptive sentence numbers as opposed to a range.

REPRESENTATIVE BROWN asked where the range came from.

MR. STERN answered that the Subcommission tried a variety of approaches, but staff agreed on a range.

REPRESENTATIVE BROWN asked, “Whose dilemma were you solving?” 

CHAIR GARDINER answered that there has been the issue of mandatory sentencing versus giving judges discretion. Some say to let the judge figure it out as he or she is the only one who can weigh all of the factors. Under that theory, sentencing can be zero to life, and the judge would decide, he explained. Others wanted definite numbers—no exceptions. So, he said, the Subcommission came up with something between the two extremes. He suggested the draft language is an attempt to meld judicial discretion with some certainty in sentencing.

(1:23:27:6)

REPRESENTATIVE BROWN asked what type of arguments were the discretionary proponents giving as to the fact that the flat sentences included factors of mitigation and aggravation (proven by certain burdens of proof), which does give the judge discretion. “What was their answer? Did they have any objective answer?”
MR. STERN described a scenario in which two robbers were in front of the court—without mitigating or aggravating factors specifically listed in statute—the judge should have some leeway to determine the sentence. All robbers are not alike; the circumstance of the crime may be different. There are second degree robberies and there are other second degree robberies.
REPRESENTATIVE BROWN said the [proposed statutes] would address the policies with respect to repeat felonies, except for murder [in the first degree], which has a special treatment. He was unsure if he agreed with the approach given the judicial report given last year. He characterized himself as a "flaming defender."

ANNE CARPENETI, Attorney, Alaska Department of Law, Juneau, said the argument is that even though there is some discretion is built in with the three-judge panel or some escape valve, that [the proposed changes] are more limited than existing law, which had fairly broad discretion.

REPRESENTATIVE BROWN asked whether the Subcommission addressed the Alaska Judicial Council's findings last year during the sentencing discussion [The Alaska Judicial Council study found that offenders’ sentence lengths depended more on who was the judge than what the offense was].

MR. STERN agreed it was one of the fundamental things when it came down to it. He reviewed the maximum penalty provisions for a class A felony, including how the mitigating and aggravating factors would affect the total presumptive sentence. He pointed out a mechanism exists in which the judge could rule, but the three-judge panel could sentence the defendant to substantially more.  Further, in comparing the first offense maximum sentence to the second offense sentencing, Mr. Stern suggested the bill needed some additional work. He offered to draft a committee substitute to make things clearer.
MR. STERN said he understood the commission's intent for sentencing; however considering the Alaska Judicial Council must take into account mitigating and aggravating factors, he suggested additional work needed to be done to make proposed subsections (g) and (h)[of HB 661] mesh. He related a scenario in which one aggravating factor and one mitigating factor exists, and in one instance it increases the sentence and the other decreases it.

CHAIR GARDINER said that based on the reaction of committee members it doesn't seem anyone likes the approach [in proposed HB 661.] so it didn't make sense to continue the discussion. In response to a question, with respect to redraft, Chair Gardiner said a motion wasn't necessary.
(1:28:50:6)

REPRESENTATIVE BROWN questioned setting up a commission to set up standards. He offered his belief that the legislature has already delegated too much of its authority. He asked whether a bill could just be passed, either his bill or one of four or five other bills. He said mitigating and aggravating factors were pretty straightforward and suggested removing proposed subsection (g) and (h).

MR. STERN suggested the mitigating and aggravating factors be listed. He said the [committee] needs to identify what range is an acceptable start.

(1:29:46:2)

CHAIR GARDINER related Mr. [Dan] Hickey will speak to the committee next week before the public hearing on sentencing, which he assumed would address a modified version of the bill introduced last year. He offered his belief that the hardest and most complicated thing the committee will "tackle" is the sentencing provisions. He related his intention to start with sentencing first on the "mark-up" [of HB 661].
(1:30:43.6)

The committee held a discussion on other presumptive sentencing bills, with Representative Rudd preferring a prior bill, which other members thought was the Governor's bill [HB 297].

REPRESENTATIVE BROWN recalled the legislature, the [Alaska] Judicial Council, and more specifically, Representatives Cotton and Bradley started this process a year and a half before Governor Jay Hammond.
(1:31:34:2)

REPRESENTATIVE RUDD reiterated she would prefer to use [the Governor's] bill as a starting point for the markup. She did not recall the details.

The committee discussed some provisions on probation and SIS contained in HB 661, which were acceptable, but not found in the Governor's bill.

MR. STERN offered his belief the [Subcommission] put more emphasis on probation and SIS than on [sentencing].

(1:32:06:5)

CHAIR GARDINER indicated Representative Rudd would prefer working off the Governor's bill.

REPRESENTATIVE DANKWORTH said he thinks he would like that too, but he would like to make sure since he cannot remember which one it was.

REPRESENTATIVE BROWN said it was HB 297.

CHAIR GARDINER said it is the one that had numerous hearings last year. Presumptive sentencing [in HB 297] was only for class A felonies.

REPRESENTATIVE BROWN said the committee can make changes.

The committee discussed recollections on the prior bill, assuming Mr. Hickey would use [the Governor's bill - HB 297] as a starting point.
An Unidentified speaker said he thought there was another bill subsequent to [the Governor's bill] that dealt with the “these issues." 

(1:33:07:6)

CHAIR GARDINER identified one problem in using the Governor's bill is that it was drafted based on existing law rather than on the revised [criminal] code. He understood Representative Brown to say that the revised version is based on it.

REPRESENTATIVE CARPENTER asked if the the sentencing range for presumptive sentences could only move up or down based on the aggravating and mitigating factors enumerated [in the bill]. 
MR. STERN said the factors are listed in the bill, and if there is a factor that a defendant wants to argue that is not listed, it can only be considered by the three-judge panel.
CHAIR GARDINER noted that the judge would have to agree with the defendant and forward it to the panel.

REPRESENTATIVE DANKWORTH asked about the situation without mitigating or aggravating factors, and if the judge has to give the presumptive sentence.

MR. STERN responded yes.

REPRESENTATIVE DANKWORTH related the purpose of presumptive sentence is to avoid disparity, and that cannot be done without removing some of the discretion judges, “but this thing here … you might as well just throw the thing out.” He commended the Subcommission's work; however; he thought [the Governor's bill] would come closer to getting unanimous committee approval and certainly the public [approval].

(1:35:07:9)

REPRESENTATIVE BROWN said, except for the sentences ranges, many sections [in HB 661] including SIS, probation, and parole are very good. He said he had an old bill in the ninth legislature. He asked if Mr. Hickey would provide the committee with a revised draft that incorporates the updated code. 

An unidentified speaker said there will be a proposed committee substitute along the lines of HB 297 that will mesh with HB 661. 

(1:36:30:7)

MR. STERN, in response to comments, said the issue is whether presumptive sentence is applied first. In the Governor's bill presumptive sentence applies to the first [class] A [felony], but he is not clear on what has been done for class B or C [felonies]. The question is whether presumptive sentence is ever applied to the first offenses.

The committee held a brief discussion on presumptive sentencing application with respect to the first offense.

REPRESENTATIVE BROWN suggested that whichever way the policy decision goes the language drafter could easily revise the bill.
MS. CARPENETI said that isn't exactly true. She said if presumptive sentencing is in place for second and third [offenses], but not for first [offenses] the drafting is much more complicated than one might suspect. She related that the Subcommission gave a class A felony 0-15 years for a first offense, but for the second offense, the presumptive sentence was 7-11 years. “So what do you do when the judge sentences a first offense class A felon to 15 years? You’ve got problems,” she explained. She concluded that it is not just "a matter of plugging in numbers."
(1:37:47:4)

REPRESENTATIVE RUDD asked what the problem would be.

MS. CARPENETI said the problem comes when the person is being sentenced for the second offense and had spent 15 years for the first offense.

REPRESENTATIVE BROWN interjected that the problem is “what can happen to the guy who has been sentenced to 14 years and he bring a sentence appeal to the Supreme Court and says this is obviously [inaudible] in part because ‘look what I would have gotten if I had been a second offense offender.’” He said if the legislature can write a malpractice bill they can solve this issue.

MR. STERN asked why set up a sentencing scheme that can allow that to happen. He suggested making the range lower—two to eight years—and then allow it to be higher using the three-judge panel.

CHAIR GARDINER said that the commission dealt with the issue by saying even though the defendant is a first offender sometimes "bad" first offenders occur, but it was necessary to leave some way to give a mechanism for a higher sentence.

MS. CARPENETI said the problem is without presumptive sentencing on the first offense is that one doesn't have to go to aggravating [factors] and prove clear and convincing evidence whereas for the second or third [offense] another problem is created.
REPRESENTATIVE RUDD asked the reason when going for a fixed number of years for the first offense, such as 0-7 years, yet allow mitigating and aggravating factors to be considered for the first offense. Thus, a judge could sentence a defendant to 7 years for the first offense, but given aggravating factors, could increase it.

(1:39:53:3)

REPRESENTATIVE BROWN said that presumptive sentence is not necessarily entailed for the first offense. He suggested that even the presumptive sentence could be zero; the entire sentence doesn't always equate to incarceration, which could still embrace the presumptive sentence scheme.

The committee continued to discuss whether presumptive sentence could apply to first felony offenses given that presumptive sentences do not always mean that the defendant is sentenced to jail; it could be a sentence of zero or a range.
REPRESENTATIVE BROWN said that the dilemma Representative Rudd raised - which includes presumptive sentence for first offenses - could be avoided. He said, "You can have a section that says that in those cases, where the sentencing judge, after considering … Cheney standards, where the sentence is, in effect, incarceration in excess of the presumptive sentence for a second or further offense would be, he shall state with particularity his reasons to give some type of basis in there." He added that the judge should get some formula that is slightly above the Cheney standards.
(1:41:20:2)

MR. STERN said, “Then for first offense he would have a discretion from 0 to 9 for an A felony.

REPRESENTATIVE BROWN said the judge would still have the discretion to give 15 years when the finding was really justified on the record.

(1:41:39:1)
MS. CARPENETI suggested that equal protection problems may arise if a second offense offender is sentenced to an aggravating term and is entitled to have it proved by clear and convincing evidence whereas the first offender is not entitled.
REPRESENTATIVE BROWN suggested using the formula for clear and convincing evidence, using the presumptive sentence for the second offense, and to limit the first offense to the judge's discretion, noting the judge must make some finding. He agreed with members that sometimes first offense is so "bad" that the judge will want to get into the higher range [of sentencing]. He suggested just writing a constitutional provision carefully taking that into account using a clear and convincing burden of proof.

MR. STERN suggested that could be done.

CHAIR GARDINER said since the committee is not unanimous on this issue he'd like to have Mr. Hickey present proposed language and the committee can decide on a policy direction with respect to first offenders.

(1:43:05:6)

MR. STERN offered to prepare Representative Brown's draft provision on presumptive sentence for the first offense in time for Mr. Hickey's testimony.
CHAIR GARDINER clarified that Representative Brown wanted to have an alternative available that would (inaudible) presumptive sentencing on first offense.

REPRESENTATIVE BROWN explained his language would be for 0-15 years, but [the sentence] can't exceed the second offense unless the [burden of proof] met clear and convincing evidence that the "guy is some kind of a rat beyond the standard Cheney standard."

CHAIR GARDINER recalled the commission estimated that [presumptive sentencing] might affect 70 percent of offenders but the draft language would apply to 30 percent.

REPRESENTATIVE CARPENTER said he thought there was a tendency to want to be lenient with first offenders, but he favors strong sentences for first offenders. He suggested that people who have committed first offenses may not have been caught on numerous occasions. It has been his experience that people believe the first offense equates to the first time a person has committed a crime, but that is not necessarily so.

(1:44:24:1)

REPRESENTATIVE DANKWORTH said (inaudible).

CHAIR GARDINER said the real argument for leniency is the argument for discretion. He acknowledged what Representative Carpenter says might be true, but it would be difficult to quantify. He was unsure recidivism applied to murder since it is often a "crime of passion."

(1:45.28:8)

REPRESENTATIVE CARPENTER contemplated using presumptive sentence on [class] A and B felonies, but not [class] C felonies or misdemeanors, keeping in mind mitigating and aggravating factors are considered. He reiterated his belief that first offenders may have committed the same crimes prior to their arrest.
MS. CARPENETI pointed out that in the eyes of the law a first-time offender is one arrested for the first offense.

The committee held a brief discussion on first offenders.

(1:46.19:2)

REPRESENTATIVE BROWN said the idea of assuming that someone has committed a crime (prior to the first arrest) when the person has not yet been convicted represents rather dangerous philosophy. He did not think that the constitution [allows] that kind of assumption although it has been used at some point in English history.

(1:46.35:7)

REPRESENTATIVE CARPENTER maintained his opinion that someone facing a first offense under the law may not be a first-time offender.

REPRESENTATIVE BROWN said the only certainty is when the person is first convicted for a crime. He related that Alaska's legal system is designed not to pre-judge people, but to protect the individual who actually has never committed a crime and is a genuine first offender. He cautioned against the aforementioned viewpoint, which could lead to abuse.  
A brief (inaudible) discussion ensued.

(1:48:07:1)

CHAIR GARDINER suggested the committee should not attempt to decide the issue today.
MR. STERN turned to ARTICLE 9, SUSPENSION AND RESTORATION OF CIVIL RIGHTS; CERTAIN OCCUPATIONAL DISABILITIES PROHIBITED. He did not think [the committee] should deal with the appeal provisions since that would depend on the policy developed. In response to a question, he explained that current law states that judgment or imprisonment suspends all civil rights, which is too broad and not likely constitutional. He explained that the [Subcommission] attempted to set out the civil rights that are suspended during a period of imprisonment. He referred to page 39, noting this would "suspend during the period of imprisonment only the following civil rights of the defendant:
(1) the right to hold a public office of trust or profit;

(2) the right to serve as a juror; and

(3) any other civil right the suspension of which is

(A). a reasonable and necessary [concomitant] of imprisonment...."

(1:49:51:6)

MR. STERN continued to read, "and [(B)] made in accordance with regulations adopted by the Department of Health and Social Services (DHSS)," which relates to another question the committee had since there may not be regulations. He reiterated that civil rights should only be suspended as necessary as a result of a person's imprisonment, such that a person would not have the civil right to liberty.

MR. STERN said that proposed subsection (b) provides that a defendant who has been sentenced is not hereby rendered incompetent as a witness in an official proceeding or incapable of making or acknowledging a sale or conveyance of property. He related these are two types of rights that historically may have been denied.

MR. STERN read, beginning on line 14, "A person who has been sentenced is under the protection of the law and any injury to his person or property not authorized by law is punishable in the same manner as if he were not convicted." He said this is existing law, which means that a person in prison is not immune to crimes being committed against him/her. An assault can happen in prison just as it can happen outside prison.

(1:51:09:6)

MR. STERN referred to [subsection] (d), "The conviction of a defendant of an offense does not work forfeiture of any property, except where forfeiture is expressly [imposed] by law.” Mr. Stern offered an example, such that the seizure of a vessel or aircraft used in illegal hunting.

MR. STERN pointed out that when the gambling statutes were discussed, he neglected to mention that the Subcommission voted on a statute providing forfeiture of gambling devices and money used during gambling games. He acknowledged that this [provision] did not make it into the draft [bill], which could be corrected when the committee works on the "mark-up" on gambling. There will be a forfeiture provision for gambling devices, he said.
(1:52:24:1)

REPRESENTATIVE BROWN suggested the only time forfeiture should occur is when the existence of the possession of the thing itself is illegal, such as a switch-blade knife, which is illegal under federal and state law. He said it isn't illegal to own an automobile so therefore it shouldn't be forfeited, but the instrumentality is somehow thought to be guilty of the crime. He offered his belief that is how this whole thing came from historically, which is antiquated "claptrap" as far as he is concerned.

MR. STERN turned to [proposed] subsection (e), which restores civil rights which were suspended by reason of the conviction, unless expressly provided otherwise by law. He referred to someone who might be serving time outside the state.

MR. STERN turned to proposed subsections (g) and (h), which relate to employment for people who are convicted of crimes who are automatically disqualified. He said that [paragraph] (1) states that no person may be disqualified from employment with a state agency or local government agency solely because of a prior conviction of an offense inside or outside this state. He clarified that solely committing a crime is not sufficient to prevent a person from employment. He suggested that [paragraph] (2) should probably be combined since it relates to state employment. He noted that the person could be disqualified from employment if the offense has a substantial relationship to the function of the employment. In response to Representative Rudd, he said this provision was not in current law and he was uncertain of the source.

(1:55:01:1)

MR. STERN, in response to a comment, said that a specific exemption does not apply to a law enforcement agency in the state. He reiterated that a law enforcement agency under this provision could deny employment "across the board" just because the person had been convicted of a crime.

REPRESENTATIVE BROWN pointed out that no definition for a law enforcement agency is given, yet a local government is defined. He asked whether a law enforcement agency includes the judiciary.

MR. STERN answered that he didn't know.

The committee briefly discussed the necessity for adding definitions for law enforcement agencies.

MR. STERN offered to obtain definitions for the committee.

(1:56:15:4)

The committee discussed whether the definition of law enforcement should be in statute, noting it seems self-explanatory, but is not defined in statute. 

REPRESENTATIVE DANKWORTH inquired as to whether an employment application can ask an applicant to list crimes.

MR. STERN agreed it was not prohibited [by this language].

MS. CARPENETI said this is different since it is not an employment statute. She assumed that a person would list the person was previously convicted of a crime and if the employer did not want to hire the person, the employer would need to find some other reason not to hire the person.

MR. STERN said this provision is limited to state agencies and departments.

(1:58:52:3)

REPRESENTATIVE BROWN offered his belief this section is poorly written. He said that paragraphs (1) and (2) seem contradictory.  In one instance it says, "no person may be disqualified from employment with a state agency or local government agency solely because of a prior conviction ...."
MR. STERN interjected that this is qualified in proposed subsection (h). The committee held a short discussion about the language in proposed subsection (g) and (h), which some members thought should be broader, better written, or more specifically discussed at a hearing.

CHAIR GARDINER said it seemed as though something was missing in the [proposed section] although he was unsure what it could be.

MR. STERN agreed.

(2:00:51:5)

CHAIR GARDINER said next week the committee would have two public hearings, and Mr. Hickey would present the administration's sentencing proposal.

REPRESENTATIVE BROWN asked the Chair to provide the public with information on the committee consensus on particular provisions prior to testimony. He offered his belief that the committee agrees on substantive law provisions in the bill. The committee has disagreements among themselves and with the Subcommission, primarily with the sentencing provisions. 

The committee discussed public testimony, and whether it would be limited to specific issues.
REPRESENTATIVE BROWN thought it was important that the public knew the committee was divided on the sentencing provisions.

CHAIR GARDINER, in response to a question, noted the hearings would be joint hearings with specific times and noticing of the meeting.

REPRESENTATIVE CARPENTER commented on a constituent letter.

(2:05:44.2)

ADJOURNMENT

There being no further business before the committee, the House Judiciary Standing Committee meeting was adjourned at 4:35 p.m.

#
HOUSE JUD COMMITTEE
-16-
 

January 27, 1978


