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NOTE: In 1975, a resolution by both houses of the Alaska State Legislature found that Alaska's criminal code was “vastly out of step with constitutional and social developments of recent decades.” The Alaska Legislature then established a Criminal Code Revision Commission as a subcommission to the Alaska Code Commission. 

Pursuant to AS 24.20.075, the Criminal Code Revision Commission (also called the Criminal Law Revision Subcommission and commonly referred to as the “Subcommission”) was tasked with preparing a draft revision of Alaska's criminal code by December 1977. The Subcommission’s tentative draft revision was introduced to the legislature as HB 661. These minutes are part of a series of hearings on this comprehensive revision to Alaska’s criminal laws.

This hearing was transcribed in 2014 from reel-to-reel tapes recorded on January, 26, 1978. Some of the audio was difficult to understand, and committee members never identified themselves during the hearings. An attempt was made to determine the speakers’ names, but some speakers may be incorrectly identified. In transcribing these minutes, parts of some discussions are absent because they were inaudible. 

The time notations distributed throughout these minutes represent elapsed time from the beginning of the narrative, not real time.  That is, these hearing minutes for the audio begin at (0:21:01:3) or at zero hour, 21 minutes, 1 second, and 3 tenths of a second. This is the second day contained in the audio of January 25-27, 1978.
ACTION NARRATIVE
#hb661

(0:21:01:3)

CHAIR GARDINER called the House Judiciary Committee meeting to order on January 26, 1978 (awaiting quorum, during which time informal discussion ensued).

(0:21:57:4)

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, reported on the number of jurisdictions where courts can use a suspended imposition of sentence (SIS) as a sentencing alternative. He said that virtually every [state] has an SIS provision so Alaska would not be a minority [by adopting an SIS provision.] He discussed this with Peter Ring, [unstated affiliation], who was responsible for drafting this material. He did not speak to federal jurisdictions so this pertains to states. He referred to page 23 [of HB 661, introduced 1/19/78].

REPRESENTATIVE BILL MILES asked whether any portion of the sentence could be suspended.

MR. STERN said that the SIS would apply to first offenders and would not pertain to second or third time offenders. If the offender complies with the conditions of the SIS, he or she is unconditionally discharged.
MR. STERN turned to [Article 4] Probation. He related that probation differs somewhat from a suspended imposition of sentence. The primary distinction for probation is that the court specifies a sentence for a certain amount of imprisonment, but can suspend all or part of that sentence and place the person on probation. A violation of the conditions of probation would lead to resentencing, and the person could be sentenced to serve the entire term of imprisonment initially imposed, whereas with an SIS the judge could go as high as the maximum sentence for the offense. He related a scenario in which a class A felony occurred. Under an SIS, the defendant could be required to abstain from alcohol for five years; however, if the defendant consumed alcohol four years into the suspension the judge could resentence the person for up to a maximum of 15 years. Under a probation scenario, the person could be sentenced to jail for five years and be placed on probation for ten years. If the defendant violated probation two years into the probation, the person could be sentenced to serve an additional eight years in prison, but not be sentenced to the entire 15 years. He emphasized this illustrates the reason an SIS involves a greater penalty for someone [who violates the conditions set by the court].

(0:24:32:7)

REPRESENTATIVE ED DANKWORTH asked if the judge is allowed to vacate the entire charge.

MR. STERN agreed that the court may suspend it unconditionally. Once discharged, subsection (g) says the clerk "shall" set aside the condition, which is a change from existing law. Under existing law, the defendant must petition the court to have the conviction set aside.

REPRESENTATIVE DANKWORTH related a scenario in which a jury convicts [a person] of burglary and the person gets an SIS. He asked whether the entire conviction could be set aside as if the person never even stood trial.

MR. STERN agreed first offenders could have a conviction set aside, which is also available in existing law for all offenders. The Subcommission limited the SIS to first-time offenders. The automatic termination provision is new; under existing law the defendant would need to petition the court to have the conviction set aside, he explained.

REPRESENTATIVE DANKWORTH commented that he preferred [existing law].

MR. STERN said that often times it is too much to ask the defendant to petition the court since the person already has served the specific sentence. He commented that the Subcommission was divided on this provision on a very close vote. More specifically, the attorney general was opposed to the provision, he said.
REPRESENTATIVE DANKWORTH offered his belief that it would put the defendant in the position of having to convince the judge [he had sufficiently met the sentence].

MR. STERN was unsure that was correct. He characterized the process as more of an administrative act. The commission thought since it was just a requirement to file that the SIS should be automatic.

(0:27:32:4)

The committee discussed whether it would be necessary to hire a lawyer to file the petition to get the conviction set aside or whether it would be automatic
REPRESENTATIVE DANKWORTH said there are certain crimes that are not good to erase [from the record].

MR. STERN said he had made that point earlier that there are some offences that should not be subject to SIS, even for the first offense.

REPRESENTATIVE DANKWORTH said some instances the offenders could be a danger to the community.

(0:28.50:6)

MR. STERN referred to "ARTICLE 4, PROBATION AND UNCONDITIONAL DISCHARGE" [proposed 11.37.100 (a)]. This provision determines when a person is eligible for probation. He explained that the court must determine the purposes of sentencing will be served in sentencing a person to probation. He referred to a key provision on [page 24] line 3, [of HB 661] which read, "(c) the authority granted by this section is subject to sections 250 to 300,” which sets out the mandatory prison terms. Repeat felony offenders would not be subject to probation. He listed two alternatives, beginning on page 23, line 21, which read, (1) suspend a term of imprisonment authorized by law and place the defendant on probation; or (2) unconditionally discharge the defendant if he does not need the supervision, guidance, assistance, or direction that probation can provide and no proper purpose would be served by probation.  
MR. STERN, in response to a question, reiterated [suspension of sentence] is limited to first time offenders. He clarified that the only way to obtain [suspension] for second or third offenders would be for a three-judge panel to authorize it under extraordinary circumstances. He said the court on its own motion could not do so. In response to another question, Mr. Stern responded he touched on this briefly, noting [paragraph] (2) provides that the court could unconditionally discharge a defendant if it determined the person did not need further probation. The court could decide that public disgrace, such as a public servant who is charged and convicted might be enough of a punishment. This provision would allow the judge to do so, which is currently allowed under existing law. He reiterated that the defendant could be under the supervision of DHSS or unconditionally discharged.

(0:31.05:6)

MR. STERN related that subsection (b) [AS 11.37.100 of HB 661] provides that the period of probation may not exceed the authorized sentence of imprisonment for the offense, and in no event may exceed five years as a condition of probation. He said this is current law. Probation may be limited to one or more counts of the indictment - which is also existing law. He turned to page 24, relating that a sentence of unconditional discharge is for all purposes a final judgment of conviction. He stated that proposed subsection (c) was previously touched on briefly.
MR. STERN turned to 11.37.110, MODIFICATION AND DISCHARGE, which would allow the court to modify or terminate probation if the court determines that the condition is unreasonable or the conduct of the defendant warrants it, which is existing law.

MR. STERN turned to 11.37.120, CONDITIONS OF PROBATION, which lists 14 conditions of probation that are illustrative and provide guidance to the court as to what conditions could be imposed. He suggested that one condition may be to pay a fine as part of the probation; another condition is to make restitution; and yet another condition could require community work service.  He offered to delve into these conditions more thoroughly later on, but noted [the court] may decide to impose a term of imprisonment not to exceed 90 days. These provisions allow [the court] to sentence a person to imprisonment, but suspend it all, and make the person serve the maximum of 90 days as a condition of probation; however, nothing prevents the court from sentencing the person to six years and suspending three years of the time. He offered that most cases would likely have a specific sentence of a certain number of years, say six, with three years suspended and the remaining three years of probation. He referred to page 25 [of HB 661] which lists more conditions.

(0:33:23:9)

CHAIR GARDINER recessed the meeting until 3:45 p.m.

The meeting reconvened off the record.

(0:33:53:6)

CHAIR GARDINER referred to page 24 [of HB 661], to conditions of probation.

(0:34:04:4)

MR. STERN said he had previously pointed out that the commission listed 14 types of conditions of probation the court could impose, but noted this list not an exclusive list. He referred to proposed subsection (b), which read, "Failure to comply with a condition of probation requiring the defendant to undergo medical or psychiatric treatment, or to enter and remain in a treatment facility, is .considered only a violation of probation and does not, in itself, authorize involuntary treatment or hospitalization."
MR. STERN read proposed subsection (c)," the liability of the· defendant for a punishment other than a fine imposed as a condition of probation is fully discharged upon expiration of the period of probation."
(0:34:49:9)
MR. STERN turned to proposed 11.37.130, "PROBATION REVOCATION."  He referred to page 25, line 8 [of HB 661]. In response to a question, Mr. Stern answered that the conditions listed in the bill are illustrative and are not "the conditions of probation" since the court may impose other conditions of probation to meet the needs of the defendant. He was unsure of the source of the specifics, but “we just added it because in fact these other conditions are common conditions”, such as not possessing a firearm or taking vocational classes.

CHAIR GARDINER clarified that at one point the commission tried to specifically list all conditions that might apply, but the judges felt there were other conditions that may arise that the court may want to use, so the result was to provide examples.

(0:36.08.9)

REPRESENTATIVE DANKWORTH asked who could revoke probation.

MR. STERN said that the probation revocation says that probation can be revoked for probably cause that a violation has occurred. The probation officer can petition the court. He read [11.37.130 (a)], which read, "The court may revoke probation if it finds, by a preponderance of the evidence, that the defendant violated a condition of probation, unless the act or acts alleged to be in violation of a condition constitute an offense, in which case the court must find by clear and convincing evidence that the condition was violated."

(0:37.05.0)

MR. STERN said the commission was split on this provision. He pointed out that proposed subsection (b) on [page 26] line 7 [of HB 661] sets out the consequences of revocation of probation.  He emphasized that four alternatives are listed. First, the court may order the defendant to serve any other non-incarcerative punishment authorized by law for the original offense. Second, the judge may decide on imprisonment for violating a condition of probation. This provision would allow the judge to order the defendant to serve a term of imprisonment equal to a formula:

A) the balance of the original suspended term of imprisonment remaining at the time the violation occurred; plus 

(B) 50 percent of the time served on probation before

Third, the judge could order the defendant to serve a term of imprisonment less than that specified in (b)(2) of this section. Fourth, the judge could extend the period of probation for a period of time not exceeding 50 percent of the original suspended term of imprisonment.
MR. STERN provided examples. In the first instance, one condition of probation could be community work service, but if the defendant did not perform the work this authorizes the judge to sentence the person to an alternate such as restitution or a fine. In the second instance, if a defendant was sentenced to ten years in jail, but had served five years, and had five years suspended to serve on probation and two years into the sentence violated a condition and had probation revoked, the defendant would already have served two years of the probationary period.  [Subparagraph] (A) would provide the balance of the remaining term of three years, plus [subparagraph (B)] would add 50 percent of the time served on probation before the violation, which would total one additional year. In the third instance, the provision would authorize the judge to have the defendant serve up to ten years, with essentially credit under subparagraph (B) for half the time served on probation prior to the revocation proceeding, which is a change from existing law.  Under existing law the judge may re-sentence the person to five years without any credit for "good time" if the defendant was on probation for five years when the person violated the condition of probation four years and eleven months into the sentence.
(0:39.47:5)

The committee held a discussion on the specific outcome of the scenarios highlighted.
(0:40:26:5)

CHAIR GARDINER explained that currently "good time" provisions exist for an incarcerated person and this provision carries on the same theory as someone on probation. He related a scenario in which two people are on probation for five years. One person "screws up" three days after probation begins so that person is then incarcerated for five years. The other person stays out of trouble for four years and then violates probation. Often, violations of probation are not serious crimes; in fact, they may not be crimes at all. Perhaps a defendant violated a condition of probation such as going outside the city limits of Juneau. In response to a question, Chair Gardiner agreed that maximum times were being discussed.
The committee continued to discuss the logic of the proposed provision for probation revocation and whether the person would be sufficiently punished if the defendant is caught "doing the same thing." Additionally, the committee discussed whether to leave discretion entirely up to the judge or have mandatory sentencing. Some members thought if a defendant violated probation the person should serve the rest of the full term.  Others speculated whether imposing time for violating probation stipulations, such as "getting drunk" outside the city limits was reasonable.

(0:43.14:1)

CHAIR GARDINER said it is identical to the theory of "good time" in prison.  A brief garbled discussion ensued.

(0:44:05:5)

REPRESENTATIVE LISA RUDD commented that it is more difficult to be "good" while on probation because there are numerous factors such as reporting in every day or once a week.  It can be easier to make a mistake with little goals, she said. A brief discussion ensued.

(0:44.37:1)
MR. STERN noted the commission had a question on probation violation.
CHAIR GARDINER said he thought everyone understood what [the provision] means.
MR. STERN turned to [paragraphs] (3) and (4) which allow the court to impose a lesser or greater sentence. He said the judge may order the defendant to serve a term of imprisonment less than that specified in (b)(2) of this section; or the judge may extend the period of probation for a period of time not exceeding 50 percent of the original suspended term of imprisonment.
MR. STERN said that proposed subsection (c) states existing law, such that in all court proceedings for the revocation of probation the defendant is entitled to reasonable notice and to be represented by counsel and provided for by court rule.
MR. STERN turned to ARTICLE 5. FINES [proposed AS 11.37.140].  As mentioned on the first day, fines can be authorized for any offense, but exclusive punishment of fines may only be imposed for the first offense. Second and third offenses require some type of imprisonment be authorized and the judge can also impose a fine. He referred to page 26, [proposed AS 11.37.140], which states the constitutional requirement that no defendant may be imprisoned solely because of inability to pay a fine.
(0:46:12:7)

MR. STERN turned to AS 11.37.150. AMOUNTS AUTHORIZED. He referred to page 27, line 3, which lists the maximum fines for defendants. He said the commission gave the court a fair amount of flexibility to gear the fine to the defendant's resources. He said felony fines are set at a maximum of $10,000 for a class A, B, or C felony. In response to a comment, he clarified that this is the maximum fine. This provision will substantially increase existing fines, he said.  He questioned whether a fine of $10,000 is enough for someone convicted of a class A felony. Additionally, the fine is a maximum of $1,000 for a class A misdemeanor; $500 for a class B misdemeanor; and $300 for a violation.
MR. STERN said the fine schedule for an organization is higher.  The maximum fine is $100,000 for all offenses, or the organization could be sentenced to an amount not exceeding twice the pecuniary gain realized by the defendant as a result of the offense, such as for property offenses.
(0:48:00:4)

MR. STERN moved to AS 11.37.160. TIME AND METHOD OF PAYMENT OF FINES. If a defendant is sentenced to pay a fine, the court may grant permission for the payment to be made within a specified period of time or in specified installments.
MR. STERN turned to AS 11.37.170. CONSEQUENCES OF NONPAYMENT.  He explained that if a defendant defaults on payment of a fine, the defendant has the burden of proof to show cause and the reason he/she should not be sentenced to imprisonment for nonpayment. The court may issue a summons or a warrant of arrest for his appearance. The defendant must establish, by a preponderance of the evidence, that his default was not attributable to an intentional refusal to obey the order of the court or to his failure to make a good faith effort to obtain the funds required for the payment. If unable to do so the court shall find that the default was unexcused and may order the defendant imprisoned.

(0:48:53:4)

MR. STERN referred to page 28, lines 3-4, which is a schedule for the length of time a person would be imprisoned for failure to pay the fine. The fine may not exceed one day for each $50 of the unpaid portion of the fine or six months, whichever is shorter. Thus, if the fine were $100, the defendant would serve two days in jail. In response to a question, Mr. Stern answered he could not recall how the figure was determined.
(0:49:26:3)

The committee held a brief discussion on how the figures were derived and whether the fine was sufficient or if a person would serve time rather than pay the fine.

MR. STERN was unsure of how the $50 figure was set, but noted it would cost the state more to incarcerate the person. He said when a fine is imposed on an organization, the person or persons authorized to make disbursements from the assets of the organization shall pay the fine from those assets, and intentional failure to do so is punishable under this section.

(0:50:37:6)

MR. STERN related that proposed subsection (b), which also is existing law, would allow the court to grant the defendant additional time for payment, reduce the amount of the fine or of each installment, or revoke the fine or the unpaid portion of the fine in whole or in part for cause. Thus, if a defendant is no longer able to work to obtain money to pay the fine this provision would allow the court to determine additional sentencing or other punitive measures.
(0:51:07:6)

MR. STERN turned to AS 11.37.180. REVOCATION OF FINES. This subsection allows a defendant to petition the court for a revocation of any unpaid portion of the fine. A failure to so would give rise to a rebuttable presumption of intentional default of payment. He said that subsection (b) states that if a person's conviction is later overthrown or reversed and the defendant has paid a fine, the order may specify the money be returned to the defendant if the conviction was unlawful in the first place.

(0:51:07:6)

MR. STERN turned to ARTICLE 6. RESTITUTION and to AS 11.37.190, ELIGIBILTY FOR RESTITUTION. He emphasized that this article relates to non-incarcerable alternatives and to compensating the victim of the offense. He noted existing law indicates restitution may be authorized as a condition of probation. Under the code revision, restitution could be authorized in three circumstances: when the person is sentenced to imprisonment; as a condition of probation; and, as a condition of a suspended imposition of sentence (SIS). He said the Subcommission has given more emphasis to restitution as a sentencing alternative; however, the defendant still would be incarcerated since restitution is not a substitution for sentencing.
MR. STERN said proposed subsection (b) allows the court to take into account the ability of the financial resources of the defendant and the nature of the burden that its payment will impose. Sometimes a person is unable to work to pay the victim, he stated.
(0:51:07:6)

MR. STERN turned to AS 11.37.200. RESTITUTION PROGRAMS and said this is similar to probation in the sense that it is supposed to provide the court with examples of restitution programs. He noted that four programs are listed in proposed subsection (a), the first of which provides for repayment for the value of property taken or damaged.

(0:54:19:4)

The committee held a brief discussion.

(0:55:31:2)

MR. STERN reiterated four programs for restitution to provide guidance to the court are listed on page 29, line 18, of the bill. The court may order the person to make restitution for the property taken; provide restitution for medical expenses sustained by the victim; provide restitution for lost wages; and, provide restitution for repairing damage to property. He related a scenario in which property is stolen and insurance may pay for 50 percent, so the restitution should be for the remaining 50 percent. The goal is to make the person whole, and the court may impose a fine in addition to restitution. He suggested a first-time offender could be fined $500 but also be required to make restitution for the property crime. In response to a question, Mr. Stern answered that the Subcommission thought it would be difficult to compensate insurance companies.

The committee briefly discussed reimbursing insurance companies.

REPRESENTATIVE RUDD recalled that the commission discussed insurance companies and decided the money would go back to the stockholders and not the policyholders who buy the insurance, which is not necessarily bad.

(0:58:56:4)

REPRESENTATIVE DANKWORTH referred to AS 11.37.210, subsection (a) and asked whether there was any reason there is no requirement to notify the prosecutor to modify requirements of restitution. He noted that subsection (b) talks about the prosecutor. 
MR. STERN was unsure if that was an oversight or a typo.

REPRESENTATIVE DANKWORTH said that it seem important to notify the prosecutor if such things are modified.

(0:59:40:7)

MR. STERN referred to AS 11.37.210, MODIFICATION AND DISCHARGE, which pertains to SIS, probation, and restitution. He suggested the committee might consider whether to combine these provisions into one section. First, the court can modify provisions if they create an unreasonable burden; and second, the court can discharge if warranted by the conduct of the defendant, he said.  The commission tried to put more emphasis on restitution, and provided the court with some examples of restitution, administering restitution, whether it's a condition of probation or an SIS.

(1:00:30:8)
MR. STERN referred to ARTICLE 7, COMMUNITY WORK SERVICE and turned to AS 11.37.220, ELIGIBILITY FOR COMMUNITY WORK SERVICE.  He characterized community work service as something that could be considered restitution to the public.
MR. STERN agreed with Representative Dankworth that unlike other sentencing provisions the defendant must agree to community work service. The commission felt that without the agreement of the defendant it would be unlikely the person would end up being a productive worker; however, if the defendant did not agree, it could also result in a more onerous probation or the imposition of jail time. He pointed out there is also the constitutional issue of involuntary servitude [to consider.]
(1:01:26:0)

REPRESENTATIVE DANKWORTH asked whatever happened to the "chain gang."

CHAIR GARDINER reiterated the rationale to force a person to be involved in community service work without a willingness to do so could result in substandard work, so incarceration would be better for those who did not choose involvement.
The committee discussed incentives and disincentives for community work service such as adding or subtracting "good time.” The committee discussed whether community work service was appropriate in some instances, such as if a person "broke all the windows out of the schoolhouse," he or she should be involved in painting the school. The committee recalled "chain gangs" which are no longer allowed.
(1:03:51:3)

A short discussion ensued.

MR. STERN said community work service is authorized in three ways: while serving imprisonment; as a condition of probation; and, as a condition of an SIS. He referred to page 31, line 7, AS 11.37.130, which relates to community work service and provides examples of community work service. He noted the important point is that the person who is benefiting is the government and not private entities.
(1:04:33:0)

MR. STERN said that community work service does not entail the specific situation of painting someone's house, but instead would need to benefit all Alaskans; however, someone might benefit from the service. He read more specifically, "[(3)] on public projects designed to reduce or eliminate environmental damage to streams, lakes, ponds, … [(5)] in programs designed to protect the public health or to prevent injury or illness …."
(1:05:14:4)

MR. STERN turned to subsection (b), AS 11.37.130, which indicates that the program of community work service is subject to any conditions which the court imposes and the employer agrees. He cautioned that it is important not to force someone to perform in an unwilling governmental agency. There will need to be some type of effort to determine liability and whether this falls under workers' compensation since an accident could happen during the community service work. He referred to page 29, line 31, [of HB 661] which read, "Community work service does not confer a private benefit upon an individual except as it may be incidental to the public benefit produced by the community work service."
MR. STERN was asked the meaning of a public benefit, and he said the example given in the commentary says, “you may order a person on community work service to tutor people.” He said he cannot conceive of wanting that person as a tutor, but then he gave the example of an attorney being arrest and one condition imposed is to go to the public school and teach people criminal law. This would benefit those specific people, but would be incidental to the benefit of all Alaskans in improving education, he explained.

(1:06:45:2)
CHAIR GARDINER gave the example of a company created to employ criminals to build houses and the company got the benefit.

MR. STERN suggested defining an employer as the government, and then there is no worry with the above clause, which is probably unnecessary.

REPRESENTATIVE RUDD suggested that there may be nonprofit organizations. She suggested: "community work service may not be entered into unless the public benefits" or similar language.
CHAIR GARDINER suggested that the public would benefit from the construction company that is building houses for public purchase.

MR. STERN said it is not a difficult thing for him to work out.

(1:08:09:1)

REPRESENTATIVE RUDD preferred the term “work service” or “community service” instead of “community work service” to reduce verbiage.

REPRESENTATIVE DANKWORTH asked about a work releases program.

MR. STERN said it would be different. This is authorized by the judge as a condition of probation even if the person is not in jail.

A discussion ensued on work release program, which falls under the general powers of the Department of Health and Social Services (DHSS) according to a statement by a member. 
MR. STERN said, “The judge is saying to corrections that this person shall engage in community work service if you can find an employer that will agree to take him.”

CHAIR GARDINER said the person would not necessarily be paid for the work, which is different from work release programs, which allows a person to work some days and serve time other days.

(1:09:49:0)

ADJOURNMENT

There being no further business before the committee, the House Judiciary Standing Committee meeting was adjourned at 4:30 p.m. (per announcer).
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