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NOTE: In 1975, a resolution by both houses of the Alaska State Legislature found that Alaska's criminal code was “vastly out of step with constitutional and social developments of recent decades.” The Alaska Legislature then established a Criminal Code Revision Commission as a subcommission to the Alaska Code Commission. 

Pursuant to AS 24.20.075, the Criminal Code Revision Commission (also called the Criminal Law Revision Subcommission and commonly referred to as the “Subcommission”) was tasked with preparing a draft revision of Alaska's criminal code by December 1977. The Subcommission’s tentative draft revision was introduced to the legislature as HB 661. These minutes are part of a series of hearings on this comprehensive revision to Alaska’s criminal laws.

This hearing was transcribed in 2012 from reel-to-reel tapes recorded on January, 25, 1978. Some of the audio was difficult to understand, and committee members never identified themselves during the hearings. An attempt was made to determine the speakers’ names, but some speakers may be incorrectly identified. In transcribing these minutes, parts of some discussions are absent because they were inaudible. 

The time notations distributed throughout these minutes are elapsed time from the beginning of the narrative, not real time. That is, these hearing minutes begin at (0:00:0:0) or at one hour, 00 minutes, 00 seconds, and zero tenths of a second.

(00:00:00.0)

ACTION NARRATIVE
The committee held a brief discussion.
CHAIR GARDINER called the House Judiciary Committee meeting to order.
BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, began the meeting with suspended imposition of sentence (SIS). He referred to page 22, [proposed 11.37.090 (a)], which reads that the court may suspend imposition of sentence or may release the defendant or place the defendant on probation. He said existing law says the defendant may be released on probation for such terms as specified. In practice, the Subcommission understood this also includes releasing the defendant completely. Mr. Stern said that release would be under supervised probation, noting that [page 22] specifies defendants placed on probation may be under the court or supervised by the [Alaska] Division of Corrections. The three alternatives to sentencing for the defendant are releasing completely; placing on probation under the Department of Health and Social Services (HSS) with a probation officer; and placing on probation.
(0:01:50:6)

An Unknown Speaker commented that probation through the court can be pretty deadly.

MR. STERN said the suspension shall continue for a period of time not to exceed the authorized imprisonment for the offense and in no event for longer than five years. He said this is similar to language with respect to probation, noting a recent case upheld that the five-year limit extended to sentences. He related a scenario in which a first-time class A felony conviction resulted in a 15-year maximum sentence. This would mean that the most the person would be sentenced [under this provision] would be an SIS of five years. Similarly, a [person convicted of a] class C felony, with a maximum of a three-year sentence, would receive, at the most, up to the maximum sentence of three years. Mr. Stern turned to subsection (b).
REPRESENTATIVE RUDD asked if [the SIS] is up to five years, but the sentence is longer, whether the defendant would serve the sentence first.

MR. STERN answered it could happen if the [court] so desired. He related a scenario of a sentence of 15 years, but the judge may decide to suspend seven years. Thus, the time served would be eight years; although, he was uncertain whether the [defendant] could violate the suspended sentence.
(0:03:16:9)

REPRESENTATIVE RUDD asked whether an SIS is different than the period of time [inaudible].

MR. STERN agreed, but explained a defendant would not serve a term in prison with an SIS. Instead, the sentence would be a term in prison followed by probation. Proposed Article 3 assumes the person is not going to jail at all, whereas the next article [Article 4] relates to probation, and [the court] can impose a jail sentence of five years, although the court could suspend [all] five years. He reiterated that the SIS provisions are only used when jail time is not imposed and the person would not have a record.
(0:03:57:3)
MR. STERN, in response to a question, indicated if the maximum sentence could have been five years, the [court] cannot [grant an] SIS for a longer period, which is current law. He said this was not clear until a recent Alaska Supreme Court decision, but this [provision] makes it clear in statute. He noted that a first-time class C felony maximum sentence is three years, which means [the court] can only [issue an] SIS for three years.

REPRESENTATIVE RUDD said the way she interprets this [proposed provision] is the sentence could be an SIS for someone [up to] five years even though the [defendant] was [initially] sentenced to serve seven years.
MR. STERN clarified that if the person has been sentenced, it would not be considered an SIS, but probation.

MR. STERN further clarified that the Subcommission wanted to have an alternative for time served after which [the defendant would move] on to probationary status.

(0:05:00:2)

MR. STERN, in response to a question, he said [the SIS] is limited to five years and could not be issued for any period of time. The committee held a brief discussion.

REPRESENTATIVE BROWN said he did not think the case was based on constitutional reasoning but thought it was a statutory case; however, the [Subcommission] sought consistency in sentencing.
MR. STERN said an SIS could not exceed the maximum sentence as per the legislature. He further explained that if a 15-year sentence is authorized, the maximum amount that could be suspended would be five years. He emphasized that the most that could be suspended under the proposed statute for a class A felony would be five years when the judge felt that the [specific] case required some imprisonment; however, that isn't the case with an SIS [since an SIS would not include imprisonment].
(0:06:27:1) 

CHAIR GARDINER clarified that this subsection says both, and it is not a matter of the constitution but is a policy decision in statutory law.

MR. STERN added that the probation section indicates [the court] may sentence the person to serve 15 years and suspend 10 years as the person must serve 5 years.

REPRESENTATIVE BROWN also noticed both instances were covered.   He referred to the language [in proposed AS 11.37.100 (b)], which read, "A period of probation may not exceed the authorized sentence of imprisonment for the offense, and may in no event exceed five years." He said he presumed the Sucommission reached the conclusion that perhaps instead of the SIS [being] for more than five years the court should put "him in jail for longer."
MR. STERN, in response to a question, offered to get back to Representative Carpenter on the extent of the practice for SIS.
He recalled the only Subcommission discussion was that the SIS can be a very valuable tool.

(0:08:03:2)

MR. STERN stated that an SIS benefits the defendant since compliance with the conditions means the defendant would not have a record. It is as though the person was never convicted; however, if the defendant "messes up" he would go back to "square one" and could be sentenced to anything authorized for the original offense. The stakes are "quite high."
REPRESENTATIVE CARPENTER explained the expunging of the record process. He believed that the concept originated in juvenile proceedings. He recalled that Washington implemented the SIS years ago when the state did not want the defendant to have a record. He suggested the SIS arose in the 1960s when there was a more lenient attitude towards imprisonment.
CHAIR GARDINER suggested that [this provision] puts "the hammer" over the person's head and is more valuable during probation. The responsibility is placed on the person, but if he or she "screws up," the court will really "throw" it to the person. He said that judges think this is very effective, although he did not think it was frequently used.
REPRESENTATIVE CARPENTER suggested an alternative could be to impose a three-year sentence with one to two years suspended for a crime with a maximum sentence of five years, and the judge determines not to give a SIS. In that scenario, if the defendant were to violate probation, the district attorney could petition to revoke probation and the judge could simply impose another three years to serve. He compared this approach to using the SIS, in which the "gold ring" is at the end of completion and [if successful] the person would not have a record; however, the maximum sentence of five years could be imposed by the judge if the person violated [the conditions]. He pointed out that a longer sentence could be imposed with probation only. He characterized an SIS as being a strong "all or nothing" stance.

(0:11:55:8)
MR. STERN said proposed subsection [11.37.090] (b) pertains to the process used to revoke the SIS. He highlighted that the Subcommission decided - on a close vote - [for a dual standard].  When the violation of the term is a crime, the [court] must prove it by a 'clear and convincing' standard of proof. Other conditions [of sentencing] such as "do not associate with these people" would require a "preponderance of the evidence" standard of proof. He explained that "clear and convincing" is the higher standard and said the current standard of proof under existing law requires a "preponderance of the evidence."
(0:13:06:3)
REPRESENTATIVE BROWN said that theoretically this provision is a good idea since charging the person with the separate crime would require a higher burden of proof "beyond a reasonable doubt" - by the judge or jury. He also suggested that it would be better to have a higher burden of proof than the "preponderance of the evidence," which is a civil burden of proof. At the present time, all probation violations are heard in a quasi-civil manner and any violation of an SIS or probation only has to be proven by a "preponderance of the evidence," which does not seem to be consistent with [the committee's] view of criminal action. However, he thought this was "all academic" because, based on his nine years of practice, the judge will pay less attention to the burden of proof than any jury would. The difference in this section between a "preponderance of the evidence" and "clear and convincing evidence" is a nice distinction but probably will not matter to any judge who has served on the bench more than two years, he opined.
(0:14:36:3)

MR. STERN agreed it is a change from existing law, but reiterated the close vote [by the Subcommission]. He turned to the consequences of revocation of an SIS, under subsection (c). When a revocation happens "the court may impose another sentence authorized by law for the original conviction or may impose a sentence within the longest period for which the defendant might have been sentenced…." In response to a question, Mr. Stern agreed that [this provision] may be unnecessarily redundant since the court may impose another sentence authorized by law for the original conviction.
{0.15:38:1)

The committee held a brief discussion on "unnecessarily redundant."

MR. STERN turned to revocation of SIS under proposed subsection (d), [11.37.090], noting "the court may, at any time during the period of suspended imposition of sentence, modify requirements imposed to relieve the defendant of a requirement that, in its opinion, imposes an unreasonable burden on him." He said that the language is in existing law under AS 12.55.085(d).

{0.16:06:7)

REPRESENTATIVE BROWN said it should be clear that the court allow facts to be considered. An example might be an offense arising out of a domestic strife but also with unusual conditions with respect to "a man's treatment of himself, his wife, his kids, his property, handling guns or not handling guns." He stated that it might not rise to the level of a violation, but the state may still want the judge to modify the conditions of suspension once something "came to light."
REPRESENTATIVE CARPENTER suggested it could be handled under the existing procedural process.

MR. STERN turned to discharging the defendant under proposed subsection (e), [11.37.090]. This provision allows the court to determine the period of SIS and unconditionally discharge the defendant. He read, "If the court has not revoked the order of the suspended imposition of sentence and imposed sentence, the defendant shall, at the end of the term of suspended imposition of sentence, be unconditionally discharged by the court." It is in existing law. In response to a question, he answered, yes, that it means the person is entitled to certain rights.

MR. STERN turned to proposed subsection (g), [11.37.090], which changes existing law, and he read, "Upon unconditional discharge of the defendant by the court without imposition of sentence, the clerk of the court shall set aside the conviction and issue to the defendant a certificate to that effect, unless the prosecuting attorney or the commissioner of the Department of Health and Social Services files written notice of objection." This means, in the case of an objection, a hearing should be held; however, under existing law the court may set it aside.
The committee held a brief discussion on procedural discharge of defendants, including that it happens automatically in some instances but requires a motion by the defense in others, with time allowances for any objections to discharge.
CHAIR GARDINER asked Mr. Stern to research notice requirements.
(0:20:00:2)

REPRESENTATIVE RUDD agreed there should be a notice requirement, and any objection should be within a certain number of days.

CHAIR GARDINER said the committee will continue with "Article 4, Probation and Unconditional Discharge [of HB 661], at a later time.
(0:20:45:0)

The House Judiciary Committee adjourned at 4:45 p.m. on January 25, 1978.
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