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NOTE: In 1975, a resolution by both houses of the Alaska State Legislature found that Alaska's criminal code was “vastly out of step with constitutional and social developments of recent decades.” The Alaska Legislature then established a Criminal Code Revision Commission as a subcommission to the Alaska Code Commission. 

Pursuant to AS 24.20.075, the Criminal Code Revision Commission (also called the Criminal Law Revision Subcommission and commonly referred to as the “Subcommission”) was tasked with preparing a draft revision of Alaska's criminal code by December 1977. The Subcommission’s tentative draft revision was introduced to the legislature as HB 661. These minutes are part of a series of hearings on this comprehensive revision to Alaska’s criminal laws.

This hearing was transcribed in 2012 from reel-to-reel tapes recorded on January, 17, 1978. Some of the audio was difficult to understand, and committee members never identified themselves during the hearings. An attempt was made to determine the speakers’ names, but some speakers may be incorrectly identified. In transcribing these minutes, parts of some discussions are absent because they were inaudible. 

The time notations distributed throughout these minutes represent elapsed time from the beginning of the narrative, not real time. That is, these hearing minutes begin at (1:59:35:0) or at one hour, 59 minutes, 35 seconds, and zero tenths of a second.

ACTION NARRATIVE
(1:59:35:0)
CHAIR GARDINER called the meeting to order and said the committee will discuss [inaudible] on page 23, [Article] 5. He introduced Anne Carpeneti, Attorney, Alaska Department of Law, Juneau.

[Inaudible discussion]

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, said the discussion will be a “mixed bag,” including insanity, bad checks, littering, deceptive business practices, and credit card offenses. 

MR. STERN turned to the provisions of responsibility and mental disease or defect. Since the legislature added the existing provisions in 1972, the Subcommission only made three minor language changes. Existing law refers to “state of mind,” which was changed to “culpable mental state,” he said. Additionally, the Subcommission took out two statutes from Title 12 and moved them to the criminal code, because they deal with the substantive effect of insanity as opposed to the procedural. The process or treatment of a person found not guilty by reason of insanity remained in Title 12, he said. 

(2:03:53:0)

CHAIR GARDINER said the Subcommission did not make changes to laws that were recently created by the legislature where problems have not come up. Chair Gardiner said that seems to be the case with these provisions—nobody was complaining.

REPRESENTATIVE MILES asked why the evidence of a defendant having a mental disease or defect is admissible for the defendant but not for the prosecution.

MR. STERN answered that it is a difficult defense to prove or disprove. 

REPRESENTATIVE MILES repeated his question.

MR. STERN said the defense would be promoting the defendant’s innocence.

(2:05:30:0)

MS. CARPENETI discussed the limits of personal information the prosecution is allowed to bring up. There are certain instances where a defendant’s history is admissible, but it is very limited. “You don’t want to prove somebody committed a crime because he’s a bad person,” she said. Some crimes a defendant has been convicted of in the previous five years can be entered, she added.

REPRESENTATIVE MILES asked about a defendant who has been treated for a mental disorder.

MS. CARPENETI said that would likely not be admissible. She asked if he is suggesting that the State might want to introduce evidence that the defendant is crazy, and therefore more likely to commit the crime. [Inaudible comment.]

REPRESENTATIVE MILES asked why that would not be relevant if it is true.

CHAIR GARDINER asked if it is relevant if the defendant’s mother was crazy.

REPRESENTATIVE MILES answered yes, if it is an inheritable trait.

CHAIR GARDINER said, “How about your grandfather.”

MR. STERN suggested that the State may not want to introduce such evidence as it suggests insanity, “and then the State would have to disprove it.”

REPRESENTATIVE MILES said, “Wouldn’t there be cases where the State may not want to prosecute criminally, but may not want the guy out [of an institution]?”

MR. STERN responded that the State would turn to civil commitment in that instance. “They would move under Title 47 … to have the person committed.” The court would need to be convinced that the person was endangering him or herself, he explained.

(2:08:20:0)

MR. STERN turned to the topic of issuing a bad check, which is a crime that “a number of” Subcommissioners felt should not be in the criminal code. Under common law, a promise to do something in the future would not be indictable as a form of theft—it would only cover promises to do something in the past or in the present, he explained. Writing a check is a promise to pay when the receiver goes to the bank. It is also a representation of having funds in the account, he noted. “Under the code, we’ve eliminated that doctrine. We say representation as to future events as well as existing or present events would give rise to a charge of theft if it turns out the representation is false and you acted with an intent to deceive.” By eliminating that concept, he said, a person who intentionally writes a bad check is guilty of theft because the check writer obtains property [without compensation]. 

MR. STERN noted the provision “scheme to defraud,” whereby engaging in conduct constituting a scheme to defraud ten or more persons is a class B felony. Under the code, a person who writes a series of bad checks during a single course of conduct could be charged for a class B felony. There would seem to be no reason to have a bad-check provision in statute, he said, but the provision is already there and people are familiar with it. Additionally, there may be instances where the conduct of the bad-check writer really does not amount to theft, but the state wants to ensure public confidence in negotiable instruments, he opined.

(2:11:10:0)

MR. STERN gave the example of a person writing a bad check intending to deposit the funds before it was cashed, but the deposit was delayed. That person would be guilty of issuing a bad check. Writing the check is not criminal, but not getting to the bank in time is, he stated. 

MR. STERN said, “What the crime prohibits … is the act of uttering a check knowing that you or your principal has insufficient funds for the drawee to cover the check, and payment has to be refused by the drawee upon presentation.” This is a small change from existing law, he noted. Under existing law, the mere utterance of a check without sufficient funds would be a criminal act. It is never prosecuted, he said, but it is currently criminal.

(2:12:10:0)

MR. STERN said an average person sometimes puts a check in the mail with the intention of putting the funds into the account before the check gets cashed. That is why the code now defines the crime at the point of the check being refused. Subsection (b) provides that when a check writer has insufficient funds he or she is rebuttably presumed to have knowledge of the insufficiency, he said.

REPRESENTATIVE MILES asked about an error by the bank teller. The event is the refusal of payment upon presentation of the check, so if a teller cashes the check without knowing there were insufficient funds, there would be no crime. Bank tellers make “lots of mistakes, lots of times,” he opined.

MR. STERN supposed that when the mistake is uncovered, it would not qualify as the acceptance of the check.

REPRESENTATIVE MILES suggested changing the wording to, perhaps, “when the payment is properly refused.”

MR. STERN said that is an interesting hypothetical.

(2:15:05:0)

REPRESENTATIVE RUDD said this section appears to be burdened with too many words. She gave a few inaudible examples. “Why can’t you just say ‘issues’ a check instead of ‘utters’ a check?” she asked.

MR. STERN said that he believes the word “issues” was used but someone took exception to that.

REPRESENTATIVE MILES stated that the person who forges a check and the person who cashes the check would both be guilty of uttering a forged document.

MR. STERN repeated that many members of the Subcommission did not “want a statute like this at all.” He said he addressed the issue in the commentary, where it points out that the provision only applies to the person who writes the check. The person who cashes a check knowing of the insufficiency can be prosecuted for theft or attempted theft, or the person could be prosecuted for acting in concert with the issuer as an accessory to the crime of attempted theft. There is no need to make a specific reference to the “passer,” he stated. 

(2:17:07:0)

REPRESENTATIVE CARPENTER asked the position of the Subcommission on using plain English instead of argot and if there has been any effort to [write the code] in plain English.

MR. STERN opined that an effort has been made throughout the revision process. He agreed with those who would not like to use the term “uttering.” Mr. Stern noted that [the code uses] 26 terms to denote the mental state of the actor, like “surreptitiously” and “willfully.” He said, “We don’t use terms like ‘deliberate and premeditated malice’.”

REPRESENTATIVE BROWN gave an inaudible example.

MR. STERN responded that he does not believe that term is used in the statute. 

REPRESENTATIVE CARPENTER surmised there was an effort to use plain English.

(2:18:07:0)

MR. STERN said that one of the primary goals in the revision [of the criminal code] has been to make laws explainable to the citizens, judges, attorneys, and peace officers. He gave the example of the assault section of the revised code, where existing law has no definition of “assault,” but the new code does. “I think we’ve really cut down on the legalese.”

MR. STERN responded to an inaudible comment by Representative Brown by saying, “The most recent assault [inaudible] I have to say the aggravated assault statute was clear and [inaudible], but we didn’t change the assault and assault and battery provision.” He said he made a note to change “uttering” to “issuing.”

REPRESENTATIVE RUDD suggested changing the phrase, “within ten days after dishonor of the draw by the drawee.” She said she also does not like the phrase, “the drawer or representative drawer,” and asked if “the drawer” can be changed to “the person who signs the check.”

MR. STERN said “That is defined ….”

REPRESENTATIVE RUDD said it is cumbersome to read. 

REPRESENTATIVE BROWN asked if any members of the subcommission read [inaudible] essay on legal language and methodology of statute writers.

CHAIR GARDINER said he is the only member of the Subcommission who went to law school.

MR. STERN said the problem with the bad-check statute is that the person who wrote it took the language from Massachusetts code, and Massachusetts relies heavily on common law. Mr. Stern offered to redraft the language.

CHAIR GARDINER noted that prior to Mr. Stern working for the Subcommission another person was there who did not work out. There was some work done by that time, and the Subcommission did not want to start all over. Mr. Stern has already cleaned up [some of the revised code]. 

MR. STERN noted other problems with these provisions, and he said he will come back with a redraft.

REPRESENTATIVE BROWN brought up New York penal law and model penal law on the same subject, and asked, “Why do we have to use Massachusetts?”

MR. STERN turned to subsection (c), which allows an affirmative defense that the defendant makes full satisfaction of the amount of the check within 10 days after dishonored by the drawee. This is a change from existing law, he explained, and is now a “fairly common type of arrangement.”

(2:22:07:0)

[Inaudible discussion]

(2:22:43:0)

MR. STERN noted that Massachusetts law only refers to checks, and not “check, draft, or other order drawn upon a bank. He asked the committee members if they wanted to limit the provision to checks.

REPRESENTATIVE BROWN said it should be, at the least, as broad as existing law.

REPRESENTATIVE RUDD asked what other draft could be included.

MR. STERN said a check is drawn upon a bank. Apparently, a person can write other drafts that are not necessarily drawn upon a bank but are another promise to pay and constitutes a negotiable instrument. The U.C.C. [Uniform Commercial Code] uses four terms for negotiable instruments, and a check is only one of them, he stated. One option is using the term “negotiable instrument,” referring to the U.C.C. definition—some states do that, he said.

REPRESENTATIVE BROWN suggested seeing what other jurisdictions with “million-dollar commissions” have done. He then asked if any other sections [of the new code] were taken from the Massachusetts code.

MR. STERN said no.

REPRESENTATIVE BROWN discussed how Massachusetts law is different, and he noted that most of Alaska law is indirectly derived from New York and directly from Oregon, California, and Washington.

(2:24:47:0)

MR. STERN said the Massachusetts revised code did not pass.

[Inaudible discussion]

(2:25:41:0)

MR. STERN turned the discussion to the littering statute. In existing law, littering provisions only prohibit throwing garbage on a highway or public recreational facility, or throwing garbage from a highway. The revised code prohibits recklessly placing or throwing litter on any public or private property or in any private or public waters without the consent of the owner if it is not immediately removed. Littering is defined broadly, Mr. Stern explained. It includes any foreign substance of whatever kind of description, “and we gave some specific examples.” “We made littering a violation,” and only punishable by a fine, he added.

REPRESENTATIVE BROWN made a comment about the definition of litter, and he suggested a general definition, not a list.

REPRESENTATIVE RUDD said the definition implies that all of the items listed are foreign substances, so “just cut them off and say ‘litter means any foreign substance of whatever kind or description, whether or not it is of value.”

MR. STERN agreed. “We don’t need the specific references.” 

REPRESENTATIVE RUDD asked to be reminded of the definition of “recklessly.”

MR. STERN said since the crime is a violation and only punishable by fine, the code does not require proof of culpability. The crime only requires the act of littering, even if the litterer was unaware of it. The subcommission decided to require some form of culpability, which was recklessness. He said reckless is defined as follows:

A person acts recklessly with respect to a result (here the result is litter) when you are aware of and consciously disregard a substantial and unjustifiable risk that the result will occur or …. The risk must be of such a nature and degree that disregard of it constitutes a gross deviation from the standard of conduct that a reasonable person would observe in the situation ….

MR. STERN explained that a person has to be aware of a substantial risk that he or she will litter. He said that most of these cases are assumed to be intentional, because he finds it difficult to come up with non-intentional littering. 

REPRESENTATIVE RUDD asked if the person does not have to be aware that he or she is littering.

REPRESENTATIVE BROWN said the person has to not care about breaking the law; he thinks that is the best way to describe recklessness.

MR. STERN said knowing that the conduct is a violation is not an element of any part of the code. “Ignorance of the law is no defense—all you have to be aware of and disregard is the risk of what your conduct is going to do.” The conduct here is something that causes the result of littering. “Recklessly” is the culpable mental state. Intent to litter is not required, just recklessness. For example, a person who loads a truck with unsecured garbage may unintentionally litter but could be found guilty of disregarding a substantial and justifiable risk.

(2:30:13:0)

MR. STERN said it is important to note that since littering is a violation with a fine only, there was no requirement for the Subcommission to require anything in terms of culpability, but the members decided to. [Without the requirement of recklessness] a person who took every measure to tie down the truck full of garbage could have been cited [if items did fall out and litter the highway, for example].

REPRESENTATIVE CARPENTER asked if that was the point where the law goes from a misdemeanor to a violation.

MR. STERN responded that there could be a number of approaches to this statute. If the prohibition was only for intentional littering, it might be justified to be a class B misdemeanor. The Subcommission looked at different approaches. He noted that there is a form of littering in statute that is an aggravating factor in the obstruction of highways. In circumstance where the litter obstructs travel, it becomes a misdemeanor offense.

REPRESENTATIVE CARPENTER opined that the law is a downgrading of littering laws, and he would like to see tougher laws.

(2:31:47:0)

MR. STERN said [existing law] does not have the same broad description [of littering], and it only covers material thrown on or along the highway. One approach would be to require the offense to be intentional and then raise it to a misdemeanor. He said his opinion is that a violation should not require any form of culpability—“in other word, strict liability.”

REPRESENTATIVE CARPENTER said he is not very fond of strict liability, and he would like to see littering upgraded. [Inaudible comments]

MR. STERN said there would be no problem to make littering a class B misdemeanor and leave recklessly as part of the provision.

REPRESENTATIVE ELIASON said something inaudible about a fine of $300.00 being raised to $500.00.

MR. STERN said he is not sure that it would be constitutional to give a $500 fine. The maximum violation is $300.00.

REPRESENTATIVE ELIASON suggested considering raising the fine to $500.00.

REPRESENTATIVE BROWN said that [raising the fine] does not matter, as the fines have “shot up” already. [Inaudible comment]

MR. STERN said that by making littering a class B misdemeanor, the fine may exceed $500.00 under the code. “So we may have to change the signs anyway.”

(2:18:07:0)

REPRESENTATIVE BROWN said he wants “a crude but not totally inaccurate” way of describing the levels of culpability. “We have ordinary negligence…”

MR. STERN said ordinary negligence is not in the criminal code.

REPRESENTATIVE BROWN said [ordinary negligence] should be referenced, “because people on juries may have heard about that.” He noted that “recklessly” is worse, as a person just does not care about the result, but there is no intention.

MR. STERN said the difference between “recklessly” and “criminal negligence” is that the criminally negligent person is not aware that his or her conduct will create a result; whereas, the reckless person is aware but disregards the risk.

(2:35:17:0)

REPRESENTATIVE BROWN asked, “When does a criminally negligent person become aware?” He asked if the person only becomes aware of the consequences after the fact.

MR. STERN said it does not matter when [the criminally negligent person] becomes aware [of the consequences of his or her conduct]. What matters is the perception of risk at the time of the conduct.

(2:35:58:0)

REPRESENTATIVE BROWN surmised that a criminally negligent person does not know something has happened but knows it could happen, and a person acting with recklessness is likely to know what is going happen, but does not care.

MR. STERN said there are only four terms used in the code to denote the culpable mental state [inaudible]. The four are intentionally; knowingly; recklessly; and with criminal negligence. Criminal negligence is the least serious culpable mental state, and intentional is the most serious, he stated. The code is set up in degrees, which often depends on the culpability of the actor, and a person who intentionally causes serious injury will be treated more harshly than a person who recklessly causes the same. Each statute specifies the culpable mental state, or it applies through a general rule of culpability. The committee might not notice this while going through each chapter, Mr. Stern said, but he considers it the most important aspect of the new code by making it consistent and understandable.

(2:37:54:0)

REPRESENTATIVE BROWN said he wants to go through this discussion of culpability with Mr. Stern again before [HR 661] goes to the floor [of the Alaska House of Representatives].

CHAIR GARDINER said he will make sure that happens, and then he directed the committee to the next provision: Business and Commercial Offenses.

MR. STERN said it is important to remember that these are all class A misdemeanors. The primary offence is entitled “deceptive business practices,” which prohibits six forms of conduct. The conduct in this statute is now regulated by numerous provisions aside from Title 11, he noted. The three main provisions are the Consumer Protection Act, the Weights and Measures Act, and the Food and Drug Act. The provisions are being consolidated into Title 11, where they should be. Upon passage of the code, it is intended that the criminal penalties that are now under the Consumer Protection Act would be repealed. He said that repealing the criminal penalties applicable to the Consumer Protection Act is actually part of [HR 661]. He said, “When you are dealing with crimes involving business fraud, you’re dealing under the criminal code, not the Consumer Protection Act.”
(2:40:38:0)

MR. STERN noted that the six forms of conduct prohibited are false advertising; making false material statements in connection with the sale of property or services; false weights; selling or offering for sale less than the represented amount of commodities; selling or offering for sale adulterated commodities; and, selling or offering for sale mislabeled commodities. In terms of culpability, the Subcommission adopted an interesting approach; Mr. Stern is not sure if he approves. 

MR. STERN explained that the Subcommission makes these crimes strict liabilities without the need to prove culpability; however, subsection (b) of this statute states that once the issue of culpability is raised, the prosecution must establish that the defendant acted at least recklessly. “So, in fact, every defendant is going to say culpability, and then the prosecution will be required to establish that the person acted at least recklessly. Mr. Stern would prefer including recklessly in the language, “because that is, in fact, what we’re doing.”

(2:41:58:0)

REPRESENTATIVE BROWN asked if anything has been decriminalized or omitted by pulling the language out of the Consumer Protection Act.

MR. STERN answered that the Subcommission took out the general criminal penalty applying to the Consumer Protection Act, which applies to all 24 acts specified in the Act, and it was based on testimony and conversations with people in the consumer division, including Stan Fisher and his staff. “The approach would be that the criminal code would decide what specific forms of deceptive business practices should be criminal.”

REPRESENTATIVE BROWN repeated his question.

CHAIR GARDINER said he thinks that the answer is yes, because some of the 24 types of criminal conduct are not included in [HR 661].

MR. STERN opined that most of them are covered by the provision on false material statements. One that is clearly not covered is falsely representing or designating the geographic ….

An unidentified speaker interjected and said that is covered.

MR. STERN said disparaging another person’s product by false or misleading representation is not included under this section, because it is not really false advertising.

(2:43:40:0)

MR. STERN noted that staff in the Consumer Protection Division believed that the only types of conduct that deserve a criminal penalty are the ones included in the criminal code.

REPRESENTATIVE BROWN asked Mr. Stern to look over the list of 24 acts again before [HR 661] goes to mark-up and report on which are not included. He went on to say, “So it’s a class A misdemeanor with no culpability level unless you have another one that’s applying from your general [inaudible] or you have this weird reverse culpability.”

MR. STERN said the Subcommission initially did not require proof of knowledge by the person who falsely advertised, for example. The Subcommission then added a provision saying that once a defendant says “you haven’t proved my knowledge,” then the [prosecution] has to prove it. Mr. Stern would rather the language include a level of culpability, he said.

REPRESENTATIVE BROWN brought up the constitutionality of the provision. “I can see this being challenged or challengeable in five to ten years.”
(2:45:12:0)

MR. STERN questioned what would happen if the defendant did not raise the issue of culpability. “Would that be a constitutional violation?” he asked. The defendant would have the chance to bring up the issue, he added. Again, he suggested specifically addressing culpability and eliminating subsection (b).

REPRESENTATIVE RUDD said the language will not make sense if “it” is left in.

REPRESENTATIVE BROWN said there is a young lady working in the mailroom who must have a PhD in English, and he suggested getting her opinion on the grammar in some of these provisions.

MR. STERN said, “It doesn’t sound right, I know that.”

[Inaudible discussion]

MR. STERN suggested adding “recklessly” on line 12.

CHAIR GARDINER recalled a list of all of the offenses and sentences.

MR. STERN said he did not have that with him. With regard to culpability, he said, “we really want culpability here, because we’re saying once it’s raised, then the prosecution has to prove it. It is the only time we have ever adopted that approach.”

REPRESENTATIVE BROWN suggested using “recklessness” for the misdemeanor and “criminal negligence” …. There is a wide range of criminal conduct in this provision, but it is all being treated with only the class A misdemeanor, he noted. 

REPRESENTATIVE RUDD asked about the penalty [for a class A misdemeanor].

MR. STERN said it has up to a year [of incarceration]. 

REPRESENTATIVE BROWN said that perhaps some of the conduct should be considered violations and the extreme cases should be felonies.

MR. STERN offered to take a look at these sections in more detail.

CHAIR GARDINER noted that a violation would be something with no penalty, and a class A misdemeanor will end in a suspension or a fine. 

REPRESENTATIVE BROWN said that since a violation is not a crime, those violators would not receive a criminal record.

(2:48:52:0)

MR. STERN discouraged the violation idea, because civil matters should be left up to the Consumer Protection Act, which has the authority under [Title] 45 to get injunctions and ….

REPRESENTATIVE BROWN interrupted and said at this time in the afternoon he does not want to come up with several hypotheticals.

MR. STERN said that felony conduct should be prosecuted as theft, and it does not need to be dealt with in these provisions. If there was property taken exceeding $500.00 [in value], the person should be prosecuted for theft, which is a class C felony. These provisions cover conduct involving exposing for sale, mislabeling, or being reckless as to the mislabeling, but they do not cover a completed act, he explained.

CHAIR GARDINER told Representative Brown to review the provisions on “Scheme to Defraud.” When the scheme includes ten or more [victims], it is a felony, and it is based on the federal mail fraud statute. 

MR. STERN added that if the scheme includes fewer than nine people, it would be a class A misdemeanor. Perhaps the committee should set a specific dollar figure; the use of the ten-person limitation for a felony may be too high.

(2:50:50:0)

REPRESENTATIVE BROWN said there is “very bad conduct that we are only making a misdemeanor by adopting federal language.” This is similar to the proposed gambling statute, he said. One of the reasons that Congress requires 10 or more people ….

MR. STERN told Representative Brown that Congress does not do that.

REPRESENTATIVE BROWN said that he is aware that the gambling provisions are the same [in federal law and in the HB 661].

MR. STERN agreed.

REPRESENTATIVE BROWN said, “The reason they do that is so that they don’t have to prosecute every damn one of them, even though they are pretty serious crimes—because they only want to get [inaudible] interstate commerce, which isn’t our concern.” He stressed that there is “a hole” in [this provision], and it is between the scheme to defraud and “this class A misdemeanor,” when a person is seriously defrauding fewer than 10 people.

MR. STERN noted that a “scheme to defraud in the second degree” include schemes [directed at] less than 10 persons. It is classified as a class A misdemeanor, he said, and perhaps the committee wants to reclassify it as a class C felony.

REPRESENTATIVE BROWN asked Mr. Stern to make a note of that. He noted that he has to leave the committee meeting in a few minutes.

(2:52:02:0)

CHAIR GARDINER suggested adjourning the meeting.

REPRESENTATIVE RUDD asked a question.

REPRESENTATIVE BROWN asked, “What did you do with gambling [while some of the committee members were away]?”

(2:52:25:0)

ADJOURNMENT

The House Judiciary Committee meeting was adjourned at 4:15 pm.
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