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(0:26:09:0)

CHAIR GARDINER called the meeting to order and said the committee will discuss gambling [in the draft criminal code] on page 105. There is a memo from Fred Brown [inaudible].

BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, said the Subcommission made six offenses (or three, as two are divided into two degrees) [with regard to gambling]. He noted that there have been two significant changes from existing law. The first one deals with engaging in a friendly poker game at a house, which is not considered gambling in the new code. Secondly, a person promoting or profiting from a large-scale gambling enterprise will be guilty of a felony. 

MR. STERN said the first offense is gambling, which is simply engaging in unlawful gambling. Unlawful means “not otherwise authorized,” he explained. Some gambling is authorized under existing law. There is an affirmative defense to gambling that requires the defendant to establish by preponderance of evidence. In order to establish the defense, the gambler must establish that he or she was a player in a social game. This only covers friendly poker games in a home. Gambling outside the home, like in a bar, is not covered. The allowance of an affirmative defense is new to existing law, because existing law does not allow a friendly poker game, he told the committee.

MR. STERN turned to classifications of gambling crimes. He said a first offense is a violation, which is only punishable by a $3,000.00 fine. The second offense would be a class B misdemeanor. Promoting or profiting from an unlawful gambling enterprise in the first degree is a felony. Mr. Stern defined a “gambling enterprise” as five or more persons involved in the promotion of a gambling business that has $2,000.00 or more in gross income in a single day. He noted that the definition is identical to federal law.

(0:28:48:0)

MR. STERN said that the second degree offense is “simply promoting or profiting from unlawful gambling,” which could be only three people, and it is a class A misdemeanor. The requirement to be a “gambling enterprise” does not pertain to this offense, he added. The class C felony offense of “possessing gambling records” prohibits possession of records commonly used in the operation or promotion of an unlawful gambling enterprise. “In other words, if you seize the books of an accountant and he knew that they were being used in an unlawful gambling enterprise, [he] would have committed possession of gambling records in the first degree,” he explained. The class A misdemeanor offense, possession of gambling records in the second degree, prohibits possessing records commonly used in the operation or promotion of gambling. Mr. Stern said the difference between the class C felony and the class A misdemeanor “are simply the fact that you’re involved in a gambling enterprise as opposed to a single act of gambling.” 

MR. STERN then explained the final gambling offense in the code. Possession of a gambling device or any device used in unlawful gambling is a violation. He said he would discuss the problems with a broad prohibition against slot machines later. In order to have the defense to gambling, a person must establish that he or she is a “player” in a social game. A player is defined as a contestant or a better who engages in gambling believing his or her risks are equal to the other players. A player can receive only personal gambling winnings, he added. A player cannot “render material assistance to the establishment of the gambling activity,” which does not include the act of setting up a poker game at one’s house and inviting people to play. MR. STERN said a person who is cheating (using marked cards, for example) will not be afforded the affirmative defense to gambling [because his or her risks are not equal to the other players].

(0:31:19:0)

MR. STERN said once the above factors have been established, it must be established that the event was a social game. “This is probably the hardest definition we had,” he said, because the Subcommission needed to decide how far the legalization of a friendly poker game should go. The Subcommission decided that social gambling is gambling in a home where no house income, house player, or house odds exist. Additionally, if there is a house-take from gambling, it will not be considered a friendly poker game and there will be no defense, he explained. The affirmative defense only extends to a home; people in a friendly poker game in a bar would be guilty of gambling, just as they would under existing law. The affirmative defense only extends to a home, he reiterated.

REPRESENTATIVE ELIASON asked if [the affirmative defense is void] if those in a poker game in a home [were charged] for the expense of beer or snacks.

MR. STERN said no, the law is not intended to cover that. The definition may provide for that circumstance:

A person is not otherwise rendering any material assistance to the establishment, conduct, or operation of the game by performing, without fee or remuneration, acts directed towards the arrangement or facilitation of the game, such as inviting persons to play, permitting the use of premises for the game, or supplying cards or other equipment used in the game;

MR. STERN said it may not be necessary, but there could be a specific reference to allow [charging for] refreshments. He warned against a broad definition that would allow people to make income off of the game by supplying refreshments “at $10.00 a shot.”

(0:33:26:0)

MR. STERN said other states do not make a specific reference to refreshments, but the Subcommission’s intent was to allow for the defense if [the host of a poker party was reimbursed for refreshments].

REPRESENTATIVE ELIASON said he understands how the Subcommission had a problem. He asked if people playing cribbage in a saloon for a penny a point would be illegal in current statute.

MR. STERN said yes. The Subcommission recognized that people who are playing cribbage in a bar today probably are not being arrested—“we anticipate that that [will continue to be the case].” 

REPRESENTATIVE MILES asked the benefit of adding the words “in a home.”

MR. STERN said without those words, “you’re sanctioning a private club, for example, for conducting gambling.” 

REPRESENTATIVE MILES said if a private club is sanctioned, it would need to follow the same definitions. There are a number of clubs in Anchorage, he noted, that have card games.

MR. STERN said the affirmative defense is really aimed at the player, the one who is betting. The person that is setting up the game in a club, for example, would fall under the other provision of “promoting gambling in the first degree.” The affirmative defense could be expanded “somewhat” he suggested, but it may create some inconsistencies, such as making it lawful for a player to participate in unlawful gambling. In that scenario, a player could legally gamble at a club, where the club would be committing an offense. It is now written, however, that the gambler would be committing a civil offense with a $300.00 fine.

(0:35:57:0)

CHAIR GARDINER said it is a policy decision. Generally, the Subcommission considered “what’s the real status of the law and the practice in Alaska today, and there’s all kinds of home poker games that go on.” In those situations, the gamblers are gambling against each other—no one is profiting, he explained. The Subcommission wanted to “keep that state of events going because, in effect, we’re not busting people for doing that.” The police overlook it, he said, even though it is currently illegal. He noted that there were some members of the Subcommission who thought people should be allowed to play in public places, [but others were concerned about of the] difficulties of enforcement and complications with alcohol. “It was more of an effort to reflect the existing practice in Alaska than it was to say that we should have more legalized gambling,” he stated.

(0:37:15:0)

REPRESENTATIVE ELIASON asked if a person would be fined $300.00 for playing a social game where everyone had an equal chance to be successful.

MR. STERN said the offender would be charged with unlawful gambling, but subsection (b) states that it is an affirmative defense to a prosecution that the defendant was a player in a social game. “You could be charged under the code, but if you establish the defense, you’re not even guilty of a violation.” If a home had a blackjack operation where the owner was always the dealer, there would be house odds, and any players could be charged with gambling, and they would not be able to establish the affirmative defense. The gambling would not be considered a social game, because a social game cannot have house odds, he explained, and the home owner would be guilty of another crime.

(0:38:15:0)

MR. STERN noted that under the code any type of gambling is illegal unless a person establishes the affirmative defense, and “if you can’t establish it, you’re guilty of a violation as a player, [but] if you establish the affirmative defense that you played in a poker game, you’re not guilty of anything.”

REPRESENTATIVE ELIASON questioned the aspect of persons in a friendly poker game being required to prove themselves innocent.

MR. STERN said he agrees. A person can be charged with gambling for participating in a social game, and would then have to establish, with a preponderance of the evidence, the affirmative defense. The code could be rewritten to put the burden on to the state by saying,

A person commits the offense of gambling if he engages in unlawful gambling other than as a player in a social game.

MR. STERN said the Subcommission was not aware of any instance where people had been arrested for a playing a social game, and the group felt that the state should not have that burden of proof for every criminal prosecution of gambling. 

REPRESENTATIVE ELIASON asked if the affirmative defense is new in the code.

MR. STERN said that under existing law there is only one affirmative defense and that is entrapment. “If you claimed you were entrapped, you must establish it by a preponderance of evidence.” The courts might be able to create [affirmative defenses] based on their authority, “but as it exists today, there aren’t any.” The United States Supreme Court just recently upheld the constitutionality of “doing that.” He added, “If you decide that the state has the power to prohibit personal gambling, even in [a persons’] own home, there’s nothing wrong about establishing the affirmative defense for an escape valve, but perhaps the state doesn’t have that authority in Alaska; I think the statute assumes that it does.”

(0:40:55:0)
REPRESENTATIVE DANKWORTH gave the scenario of two professional gamblers inviting “three boys from the pipeline” to the home, and the gamblers win $10,000 without cheating or having a house take. He asked if the $2,000 mentioned previously would pertain to this scenario.

MR. STERN said no; the hypothetical scenario would be legal. The Subcommission considered limiting the amount of money involved in a friendly game, but decided against it.

REPRESENTATIVE DANKWORTH expressed concern over opening the door to professional gamblers to set up a gambling racket.

MR. STERN said if the gamblers were not taking a cut, they could establish the affirmative defense because they would just be players. He added that the Majority recently proposed limiting the use of the defense by professional gamblers. 

REPRESENTATIVE DANKWORTH said that anybody can open up gambling and “call it a home…”

MR. STERN said professional gambling to him includes a take; there would be no other way to be a professional.

REPRESENTATIVE DANKWORTH spoke of some “pretty sharp boys” who seek out people with money [with the intent to use their gambling skills to take the victim’s money]. “They go around and rent apartments” to elude the police, he added. 

MR. STERN responded that the Subcommission attempted to address that problem by creating a felony gambling offense for people who promote or profit from unlawful gambling. Existing state law does not allow for a felony.

(0:44:20:0)

An unidentified speaker said that almost all gambling is conducted by professionals. “They generally have a blackjack table and they run 20 hours a day, and therefore, they come under this felony concept, because it is never a one-man operation.” Under federal law, the concept of what makes up an employee is very broad.

REPRESENTATIVE DANKWORTH said he does not know of any operations in Alaska with five or six employees …. “The majority of the gamblers up here who are professionals are strictly on their own. … they go out to the bars and ….”

MR. STERN said the testimony from the Vice Squad in Anchorage told of having about 20 places that were taking house cuts. That is why the Subcommission structured the statute in the way that it did.

REPRESENTATIVE DANKWORTH reiterated his knowledge of professional gamblers moving around the state [taking advantage of people]. He expressed concern that this activity is legal under the new code. The language will work for gambling houses, but not for the aforementioned individuals.

REPRESENTATIVE MILES said he is not aware of such gamblers ever being prosecuted.

REPRESENTATIVE DANKWORTH spoke of an incident.

REPRESENTATIVE MILES asked if Representative Dankworth’s concern could be taken care of by the definition of “player,” which states that the chance of winning is the same for all.

(0:47:55:0)

MR. STERN noted that chances can be different based on “skill and luck.” A person is allowed to be a good gambler and still use the defense, he explained. Limiting the dollar amounts may alleviate Representative Dankworth’s concern. The Subcommission discussed monetary limits, but instead, “came down really harsh in terms of gambling enterprises that do exist in Alaska.” Initially, the Subcommission chose not to have a felony offense for gambling, but after Tim Casper of APD [Anchorage Police Department] provided information, the Subcommission reversed that decision.

MR. STERN expressed that gambling laws will be significantly changed, but not so much with regard to social games, because those are not being prosecuted now. “But we are changing existing law in terms of coming down really harsh on the gambling enterprises," he stressed.

MR. STERN said that promoting gambling in the first degree and possession of gambling records in the first degree requires that someone be engaged in a gambling enterprise. The enterprise is defined as a gambling business that includes five or more persons who conduct, finance, or direct the business (the person does not have to be the mastermind of the enterprise; it can be any employee); and has been or remains in substantially continuous operation for a period in excess of 30 days or has a gross income in excess of $2,000.00 in any single day. 

REPRESENTATIVE MILES spoke of being in some “after-hours joints” in Anchorage, and there did not seem to be five employees, nor did they make $2,000.00 a night, but they were profitable.

REPRESENTATIVE DANKWORTH said the employees do not fill out W-2 forms, so it would be difficult to determine the number of employees.

MR. STERN said the language comes from federal code, and it has been interpreted broadly. He told the committee that it can change the number of employees in the definition of a gambling enterprise, but this definition was taken straight out of federal law.

REPRESENTATIVE MILES said the ones he knows about are open seven days a week and 15 hours a day. There is usually someone at the door and a few dealers. He suggested that law enforcement would only need a few undercover visits to the establishment to determine how many people work there. Sometimes the landlord is involved too, he added.

(0:52:10:0)

REPRESENTATIVE DANKWORTH questioned having to “mess around with how many employees, how much money,” and other details. He asked why not just outlaw gambling, period.

MR. STERN said the committee can simply eliminate the first degree offense. The second degree offense of promoting gambling is a class A misdemeanor, which is more than a defendant would get under existing law. If the prosecution can establish the aggravating factors of five or more employees and more than $2,000.00 in gross income, the offense becomes a felony. “It is not that we made the definition tougher than it is under existing law,” he explained. The Subcommission decided to go for a class C felony for large-scale gambling enterprises, because the Subcommission was told that they exist in Anchorage.

REPRESENTATIVE DANKWORTH said he has no objections to that, but he believes there is still a “big hole” in the law, whereby gamblers can legally “clean out” victims. [Inaudible comments]

(0:55:15:0)

CHAIR GARDINER said those gamblers are not being arrested under existing law either, and that is a real problem. “How do we get them arrested in the first place?” Law enforcement officials told the Subcommission that they are only occasionally arresting people who run gambling houses. He added that law enforcement is not getting complaints regarding the gamblers Representative Dankworth is speaking of.

REPRESENTATIVE DANKWORTH [inaudible]

MR. STERN said such a person can still be arrested, but the person will need to establish the defense to get off. The Subcommission did not set a limit on the amount of money that can be taken in by social gambling, [because wealthy people may want to make high bets during a friendly poker game].

[Inaudible discussion]

(0:58:55:0)

REPRESENTATIVE RUDD made an inaudible suggestion.

MR. STERN opined that this section was difficult, “because you want to exclude certain activity, but in doing so you may include things you don’t want to include.” He said he will present alternatives to the committee later.

CHAIR GARDINER said he thinks that the committee agrees on not letting off [professional gamblers who take advantage of others]. He said most people believe that the friendly poker game in homes is legal, but it is not. Why have something on the books that is not being enforced? It was not the Subcommittee’s intent to overlook “professional gambling,” he added. 

REPRESENTATIVE DANKWORTH asked about liquor sales in a place with gambling.

MR. STERN answered that there may be a violation of liquor laws.

REPRESENTATIVE DANKWORTH asked about a blackjack dealer setting up games in his or her home.

MR. STERN said that would be illegal if the person was always the dealer because the dealer has better odds—so that person would not have an affirmative defense. The only way there could be an affirmative defense is if the players alternated dealing.

(1:03:10:0)
REPRESENTATIVE DANKWORTH expressed that he did not want Alaska law to allow professional gamblers to arrive from Las Vegas and “invite a bunch of people over” from a bar and bring them to a home and “clean them out.” He wants that loophole eliminated.

MR. STERN noted that the proposed law prohibits the possession of a slot machine, and, currently, an inoperable antique slot machine is illegal. He suggest to Representative Dankworth that he may want to tie the slot machine into the same test as other gambling devices, whereby a person must possess it with reckless disregard that it will be used in unlawful gambling. He believes that the Subcommission “just never go around to” dealing with such an issue. He noted that there are amendments to Title V, which deals with authorized forms of gambling. The changes are minor, and they provide that the Alaska Department of Public Safety investigate violations. Additionally, if a person engages in a Title V activity without a license or intentionally violates the provisions, he or she is guilty of gambling.

(1:06:08:0)

MR. STERN said the commissioner has to create regulations regarding limitations on [the ratio of] expenses to proceeds.

REPRESENTATIVE DANKWORTH expressed concern that in 1974 the state collected about $8 million from the proceeds of “those games.” The expenses were $8.2 million, so the expenses were more than what was gathered. “They were charging off the rent … everybody just raked off everything.” He spoke of an instance of a charity receiving $300.00 from $30,000.00 in proceeds.

MR. STERN said the Subcommission did not have the expertise or time to come up with specific figures, but because of the concerns of abuse, the commissioner was told to create appropriate regulations.

CHAIR GARDINER asked if the Alaska Department of Revenue commented, and he asked Mr. Stern to provide it with a copy.

MR. STERN turned to subsection (b) regarding a person involved in authorized gambling (church bingo, for example). If that person takes some of the money, it is considered theft.

(1:09:35:0)

REPRESENTATIVE DANKWORTH asked an inaudible question.

CHAIR GARDINER said the Commissioner of Revenue might be upset about the fact that another department is involved….”

MR. STERN said the current gambling statutes are so outdated that they are unenforceable. The only prosecutions now are under municipal ordinances.

CHAIR GARDINER asked if anyone had any more questions.

REPRESENTATIVE CARPENTER asked about the time schedule of hearings.

CHAIR GARDINER spoke of upcoming hearings and said everyone who may be interested is being contacted, and there may be a hearing in Anchorage. The Subcommission has mailed out about 200 copies of the code drafts. If people are interested, there may be hearings in other communities. He noted that there have not been any hearings in Fairbanks, but the Subcommission met with the Police Officers Association, the Bar Association, and there was a special committee that was formed in Fairbanks to review the code. There were special committees for certain topics, he added. All meetings have been open to the public. The formal bill will be introduced later in the week, he noted. It may be passed out of the committee in February.

[Inaudible discussion]

(1:15:55:0)

CHAIR GARDINER said the bill will be introduced by the Alaska State Legislature House Judiciary Committee. The Senate has not spent the same amount of time on the code.

MR. STERN turned to “the last of the substantive provisions,” and started with the “general purposes upon which the code is established,” which is designed to aid the courts in interpreting the code, he explained. The next section is the application of Title 11, which deals with “how broad of a scope we’re going to give the code.” As it is drafted now,

the provisions of this title govern the construction of … for any offense defined in this title and committed on or after the effective date of this title, as well as the construction and application of any defense to a prosecution for an offense.

MR. STERN said that the above statement means that the general provisions, as well as the defenses, govern criminal law under Title 11. But what needs to be resolved, he added, is if the general provisions should be applied to the rest of the criminal law in the state. For example, when dealing with justifiable use of force, does that apply to the rest of the criminal statutes outside of Title 11? He finds that it is clear that one cannot apply the entire code to all of the statute, mainly because of the way the law approaches mental states. “We would have to go back and amend [each] one.” He suggested coming back to the committee with a list of statutes that should be applied throughout, such as attempt and solicitation. “In other words, we have a general concept of “attempt to commit a crime,” [and] that attempt statute should apply to every crime outside Title 11, but other general provisions regarding culpability should not, because it would be havoc.”

(1:20:35:0)

MR. STERN said sentencing is also an issue. “Unless you wanted to go to every provision outside Title 11 and change the sentence, we can’t really apply sentencing outside of Title 11” because of its new classification system. He said those changes could be made, but it would take some time. As it stands now, the approach to applying Title 11 to outside provisions is very conservative. It needs to be expanded, he said, but by how much?

CHAIR GARDINER said the Alaska Legislature often uses the Revisor’s Bill to make technical statutory changes. He gave the example of the body passing legislation [the Equal Rights Amendment regarding gender equality], and the Revisor [of Statutes] spent the interim adjusting all statutes to conform to the new law. The revisor then presented the legislature with a 50-page technical bill the next session. There are “hundreds of crimes [to be dealt with],” he pointed out.

(1:21:25:0)

MR. STERN agreed that there are many. He advised caution and noted that in Oregon the criminal code applies to every statute. When an Oregon securities fraud case came up, the defendant said he was not guilty of a crime because he did not act with a culpable mental state, and the Oregon criminal code required that, so the court threw out the conviction, even though it was established case law that certain securities fraud cases were strict liability. “We want to avoid that result,” he added.

REPRESENTATIVE DANKWORTH made an inaudible suggestion.

MR. STERN said it would be nice to be able to make a punishment apply to all crimes, and sentencing should apply outside of Title 11, but it is time consuming. He offered to identify the statutes where it could be done with very little effort.

CHAIR GARDINER said there is a list of offenses, but it goes on for pages.

MR. STERN turned to subsection (b), which states that the code does not cover offenses committed before the effective date. He said [the attorneys at] Legislative Affairs will draft that subsection properly. As stated in subsection (c), when a criminal statute is amended or appealed, that portion remains in force for the purpose of prosecuting people who have committed the offense prior to the effective date.

MR. STERN brought up “Limitation on Applicability,” which reads: 

This title does not bar or otherwise affect any right to or liability for damages to be enforced in a civil action, regardless of whether the proceeding constituted an offense defined in this title.

MR. STERN explained that just because something is defined as a crime, it does not prevent a civil right of action. He gave the example of a fatal drunk driving accident, whereby the driver has committed a crime under the code but also a civil offense. This is similar to existing law, he noted.

MR. STERN said the section entitled, “All Offenses Defined by Statute,” states the obvious: there is no such thing as an offense unless it is prohibited by statute or regulation. “I don’t think you could have, now, in 1978, a conviction for a crime that hasn’t been codified. In other words, something that was a crime in common law that the legislature decided not to codify, it would probably be unconstitutional.” The purpose of the criminal code is to tell people what is against the law, he said, and common law principles should not apply.

CHAIR GARDINER answered a question by Representative Dankworth by saying that if the state wants something to be an offense, then the legislature should consider it. Chair Gardiner noted that defense attorneys claim “there’s these defenses that are in common law but they are not written down anywhere,” but, “we’re going to write everything down and don’t give us this malarkey … if something is going to be a crime, let’s tell the legislature and let them put it in law.”

(1:26:45:0)

MR. STERN said he is not aware of courts convicting a person of a common law crime in Alaska. If would likely be unconstitutional, he added. He read the following from a pre-statehood case:

While ignorance of the law is no defense, it is conversely true that a law which has not been duly enacted is not a law, and therefore a person who does not comply with these provisions is not guilty of any crime.

MR. STERN noted that no one really knows what a common law is, except for legal scholars. The code also says that unless [inaudible] it is not an offense.

(1:27:50:0)

CHAIR GARDINER said the position of many attorneys it to “leave it open,” because code may be limiting potential arguments. Attorneys can suggest arguments to the Subcommission to add to the code, “but they wanted to leave it open.” He noted that “it is open in a sense” because attorneys can raise the issue to the legislature. 

REPRESENTATIVE DANKWORTH made an inaudible comment.

CHAIR GARDINER said there is a list of new crimes.

MR. STERN said the code is comprehensive, and if something is a crime or there is a defense, it will be in the code. The defense attorneys were opposed to that, he noted. 

(1:30:07:0)

MR. STERN turned to Sections 140 and 150. There are two types of defenses in the code: defense and affirmative defense. For an ordinary defense, once it is raised, the prosecution must disprove it beyond a reasonable doubt. The affirmative defense must be proven by the defendant by a preponderance of evidence, he explained. 

MR. STERN said that when the code was initially drafted, the language [regarding the affirmative defense] included, “the defendant shall have the burden of injecting the issue.” People do not like that phrase, he said, because it sounds medical and unfamiliar; therefore, the language was changed to: 

Some evidence must be admitted, which places in issue the defense, and the defendant has the burden of establishing the defense by a preponderance of the evidence.

The State then has the burden of disproving it beyond a reasonable doubt. This was a cosmetic change, he added.

MR. STERN commented that within the new code, the most important change was this concept of affirmative defenses, of which 18 were put in the code. The defense differs from a regular defense by requiring the defendant to prove something by a preponderance of evidence, he repeated, and it has been held constitutional by the U.S. Supreme Court.

(1:32:07:0)

MR. STERN said there are limits on how far such a defense can go. He opined that every defense identified as an affirmative offense [in the code] falls within the constitutional limits.

CHAIR GARDINER stated that [affirmative defenses] were not supported by all of the [Subcommissioners]. “Quite a few people just felt that there should just be a defense, and not an affirmative defense, because then the burden is on the state, not the defendant.”

MR. STERN turned to the next provision. He reminded committee members about the discussions on justification regarding self-defense; use of force by peace officers making an arrest; and use of force in the defense of property. The following four provisions are “the leftovers,” he stated. The statute, Justification: Performance of Public Duty, covers conduct which would otherwise constitute an offense but is justified when it is required or authorized by law or by a judicial decree, judgment, or order. He said this can include an officer serving a search warrant, in which the officer breaks down a door.

MR. STERN, in response to a question by Representative Dankworth, said, “It has to be pursuant to that statute … or judgment.” It is strict liability, but there are two exceptions. If it turns out that the action is not authorized by law, there is no defense, except for when a person reasonably believes the conduct to be authorized or when the court did not have jurisdiction when ordering.

MR. STERN said there is a defense when a person is requested to assist a peace officer in the performance of duties, and the person reasonably believes the conduct is authorized by the officer. He noted that it is a broad provision, and it refers to other regulations and statutes. 

(1:35:57:0)

MR. STERN said the next provision deals with the use of force under special relationships, which is only non-deadly force and only to the extent that is reasonably necessary. Firstly, the provision covers parents or others entrusted with the supervision of minors or incompetent persons, allowing nondeadly force to promote the welfare of those persons. He asked who had the authority to declare a person incompetent and then read the following: 

A person who raises a defense under this section and claims that the person upon whom force was used was incompetent, has the burden of establishing, by the preponderance of the evidence, that at the time force was used, the person upon whom the force was used was hospitalized under Title 47, which is mentally ill or insane, or could have been hospitalized upon court order.

MR. STERN said this is a fairly limited concept, and it may be appropriate to extend the provision to include incapacitated persons. He said that the code has a definition of “incapacitated” as follows:

Any person who is impaired by reason of mental illness, mental deficiency, physical illness, or disability, advanced age, chronic use of drug, chronic intoxication, or other cause except minority, to the extent that he lacks sufficient understanding or capacity to make or communicate responsible decisions concerning his person.


(1:39:42:0)

MR. STERN suggested using a definition of incapacitated to include a person who is impaired by reason of mental illness or mental deficiency to the extent of lacking sufficient understanding …. He said he would work on that language. He told the committee that criminal codes from other states allow the use of force for an incompetent person, but none define incompetence or state who is able to determine incompetency. Alaska is the only state that attempts to do so, but he said it needs more work.

REPRESENTATIVE DANKWORTH asked what kind of force is being discussed.

MR. STERN believes it covers two types of conduct: restraint of a mentally ill person at a hospital and restraint of a person in the home. 

MR. STERN moved to paragraph (2), which deals with use of force by teachers. It allows that a teacher may use nondeadly physical force upon a student when it is authorized by school rules or regulations. It has to be reasonable and appropriate nondeadly force in order to maintain order in the school or classroom, and it must be consistent with the welfare of the students. Mr. Stern said that when the Subcommission first drafted the language, parental consent was required, but that was changed. In order to be justified, the conduct has to be authorized by the school. He said that the Subcommission came to the conclusion that there are a significant number of parents who do not want a teacher to use physical force in any circumstance, and a school board can make those decisions.

(1:43:07:0)

An unidentified speaker asked about [inaudible] being consistent with the welfare of the student.

REPRESENTATIVE DANKWORTH suggested putting a period after “children” on line 5.

MR. STERN said that he believes the language is trying to stress that “you’re not using physical force against the student simply for the sake of beating them up.”

CHAIR GARDINER stated that there needs to be order in the classroom. No one can learn when a student is being “obnoxious” and disrupting the entire classroom. 

REPRESENTATIVE DANKWORTH asked about the welfare of the rest of the children and of the school. “If we spank” a student, it is not necessarily for that student’s welfare, he noted.

(1:44:34:0)

CHAIR GARDINER said there are many parents who strongly believe that no one has the right to [use physical force] on their children. 

REPRESENTATIVE DANKWORTH supports the idea of leaving this decision up to the school board. His concern was with the language regarding “welfare”.

MR. STERN commented that the language does not have to include that portion, but the teacher will have to judge the use of force in each individual situation. It will be the teacher’s decision to use force or simply tell the student to “go to the dean’s office.”

An unidentified speaker asked, “Whose welfare are we talking about?” He said he thought the discussion was about the welfare of the other students.

MR. STERN said he believes [the reference to “welfare” is directed toward the other students]. The question is whether the action must also be consistent with the welfare of the student whom the physical forced is being used upon.

(1:45:34:0)

REPRESENTATIVE DANKWORTH suggested changing “student” to “students” [to clarify that other students’ welfare must be considered].

MR. STERN said that there is still the question of whether the welfare requirement includes the student ….

An unidentified speaker continued Mr. Stern’s phrase: “that you’re clobbering or the rest of the class.”

MR. STERN said the committee can specify [that the physical force must be consistent with the welfare of] the other students, but he opined that the force be consistent with the welfare of the student [who is being subjected to the physical force].

REPRESENTATIVE CARPENTER stated that if the action is consistent with the welfare of the other students, it is likely to be consistent with the student involved.

(1:46:22:0)

MR. STERN turned to [paragraph] (3), which deals with the use of nondeadly force for maintaining order in a correctional facility. The provision allows for reasonable nondeadly physical force as authorized by regulations adopted by the Alaska Division of Health and Social Services. The regulations are left up to the division as “there is no way the Subcommission can determine all of the circumstances in a correctional facility [where physical force may be warranted],” he opined.

REPRESENTATIVE DANKWORTH asked if a representative from the Division of Corrections had any objections to the language.

MR. STERN said the language is [quite broad], and he would be very surprised if there were any objections from “him” [the person referenced above].

MR. STERN turned to the fourth paragraph of the provision, which authorizes persons of common carriers who are responsible for the safety of passengers to use reasonable, nondeadly, physical force to maintain order. He gave the example of an intoxicated person who is harassing people on a bus, and the bus driver is allowed to force the person off of the vehicle. Mr. Stern added that flight attendants may have to restrain a traveler who is upsetting other passengers.

(1:48:34:0)

MR. STERN commented that [paragraph] (5) was interesting. It says a person may use reasonable, nondeadly, physical force to prevent a suicide. He said this is only a value judgment, but the force can be used when a person believes someone will imminently commit suicide. He told the committee that the code also prohibits people from aiding someone in suicide.

MR. STERN responded to a question about a situation with others involved. He presented the example of a person with a hand grenade who was about to blow himself up, but bystanders would be harmed. A person may use deadly force in such an instance because it would be in defense of others. He noted that “deadly force” is governed by other provisions in the code. For example, in another provision in this chapter, correctional officers are allowed to use deadly force to prevent an escape. The provisions now being discussed relate to nondeadly force, he explained.

(1:50:34:0)

[bookmark: _GoBack]MR. STERN moved to [paragraph] (6) and said that Alaska has Good Samaritan statutes limiting the civil liabilities from rendering aid or assistance. He said that this provision limits a person’s criminal liability by saying that a person who renders aid at the scene of an emergency may be justified in using physical, nondeadly force in administering treatment. Consent of the patient is required unless the patient is a minor or is incompetent, he added. If it is an emergency situation, the force is authorized if the person administering the treatment reasonably believes that no one can be consulted for the consent. “Go ahead; give the treatment,” he stated.

An unidentified speaker asked why the language is directed at licensed physicians or registered nurses, but then includes “anyone else.”

MR. STERN said it was important to make it clear to doctors that they should act under those circumstances, but “generally you would want to say ‘any person,’ but it was felt that we should make it clearer that we specifically [are addressing] doctors—those are the persons we want to encourage here.” However, the provision essentially authorizes any person, he said. Mr. Stern then added that “the ‘any person’ provision only covers emergency care at the scene of an emergency—you don’t want to authorize, I think, myself to go and give medical treatment to someone who just comes in to see me.” 

(1:53:34:0)

MR. STERN turned to “duress” as an affirmative defense that justifies a crime when forced to engage in the conduct. Currently, the defense of duress is recognized in Alaska, but it is not codified. Mr. Stern is aware of two cases in Anchorage where the duress defense had been raised. The defense would cover, for example, a person being forced to drive a getaway car under gun point, he said, or a threat to a third person. The defense of duress is not available when a person recklessly places himself or herself in a situation in which it is probable that he or she will be subject to duress, he added.

REPRESENTATIVE DANKWORTH brought up an example involving a person acting under the fear of her spouse’s temper. [Most of the scenario was inaudible.]

MR. STERN said there must be a specific threat; the language does not say “an express or implied threat.” Additionally, he stated, the provision requires that a reasonable person, in the situation of the wife, would have been unable to resist. There was no question whether the Subcommission was going to recognize the defense of duress, Mr. Stern explained, but there was a question regarding the burden of establishing it. The Subcommission voted seven to five in making duress an affirmative defense.

(1:56:34:0)

MR. STERN said the final provision addresses entrapment. The Alaska Supreme Court recently held that entrapment was an affirmative defense, so the Subcommission is simply codifying what is already an existing law. 

[Inaudible discussion about entrapment and prostitution]

MR. STERN disagreed with Representative Dankworth, responding with: “You’re a police officer and you see this potential defendant; you go sit next to her car and you say, ‘Hi, my name is Joe,’ and she says ‘Let’s go back to my place.’ And I think that is what it is saying; that [incident] is not entrapment.” 

The House Judiciary committee meeting of January 16, 1978 adjourned at 4:55 p.m.

(1:59:20:0)
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