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This hearing was recorded on reel-to-reel tapes on March 15, 1978. The following minutes were transcribed from the recordings in November/December 2012. Some of the audio was difficult to understand.

Committee members rarely identified themselves during the hearings. In transcribing these minutes, an attempt was made to determine the speakers’ names, but some committee members may be incorrectly identified.

Speakers frequently discussed the “commission” or the “group.” These are assumed to refer to the Criminal Code Revision Commission, which was a sub-commission of the Code Commission established by the Alaska Legislative Council in 1975 and reestablished in 1976.  This is the second day of the audio beginning at (0:26:09:7).
(0:26:09:7)
CHAIR GARDINER called the House Judiciary Standing Committee meeting for January 16, 1978 to order.
CHAIR GARDINER indicated that the committee would take up gambling [in the draft criminal code], beginning on page 105 [work draft, Tentative Draft, Part 4, November 1977].  He referred to a memorandum [in member's packets] from Representative Fred Brown.
(0:26:24:5)

MR. STERN said the [commission] made six offenses for gambling:

(1) Promoting Gambling in the First Degree

(2) Promoting Gambling in the Second Degree

(3) Possession of Gambling Records in the First Degree

(4) Possession of Gambling Records in the Second Degree

(5) Affirmative Defenses Applicable to [Sections] 230 and 240, and
(6) Possession of a Gambling Device.

MR. STERN pointed out two significant areas (or three, as two are divided into two degrees) [with regard to gambling].  He noted that there have been two significant changes from existing law.  First, someone engaging in a friendly poker game at a house would not be considered engaging in gambling in the new [revised criminal] code.  Second, a person promoting a gambling enterprise or large scale gambling activity will be guilty of a felony. In response to a question, he offered to define "gambling enterprise" shortly.
(0:27:17:2)
MR. STERN stated that the first offense [under proposed AS 11.66.200] is gambling or simply engaging in unlawful gambling.  He said that unlawful means not authorized; however, some gambling such as "ice polls" is authorized under existing law.  However, activity not specifically authorized under law would be considered gambling.  He identified an affirmative defense to gambling is when a defendant establishes by a preponderance of the evidence proves that he was a player in a social game.  He reiterated essentially [lawful gambling] would cover friendly poker games in a home, but if the gambling activity occurs outside the home it would [be considered gambling.]  He offered additional examples [of unlawful] gambling, such as gambling activity in a bar.  He pointed out that existing law does not have an affirmative defense for gambling so a friendly poker game is not currently allowed.
(0:28:07:7)
MR. STERN stated that gambling is classified as follows:  the first offense is a violation, which is only punishable by a fine up of $300.  The second offense would be a class B misdemeanor.  A person commits the crime of promoting gambling in the first degree if he promotes or profits from an unlawful gambling enterprise.  He defined a gambling enterprise as, "a gambling business which includes five or more persons who conduct, finance, manage, supervise, direct, or own all or part of the business with a gross income of $2,000 or more in any single day."  He related that this definition is part of federal law.  Promoting gambling in the first degree is a class C felony.
MR. STERN said a person commits the crime of promoting gambling in the second degree [11.66.220] if he promotes or profits from unlawful gambling.  He clarified that it is not necessary to prove a gambling enterprise, but it could be three people involved in a gambling business.  He said promoting gambling in the second degree is a class A misdemeanor.
(0:29:36:6)
MR. STERN said the class C felony of possession of gambling records in the first degree [proposed AS 11.66.230] would be when, with knowledge of its contents or character, a person possesses a writing or paper of a kind commonly used in the operation or promotion of an unlawful gambling enterprise.  In other words if a person seizes the books of an accountant - which the person knew was being used in an unlawful gambling enterprise - would constitute possession of gambling records in the first degree.
MR. STERN said possession of gambling records in the second degree would be class A misdemeanor.  A person commits the crime of possession of gambling records in the second degree if, with knowledge of its contents or character, the person possesses a writing or paper of a kind commonly used in the operation or promotion of unlawful gambling.  He clarified the difference between the class C felony offense and the class A misdemeanor offense is when the person is involved in the gambling enterprise as opposed to a single act of gambling.
MR. STERN noted the final offense in the code [proposed AS 11.66.260] is possession of a gambling device.  A person commits the offense of possession of a gambling device when the person possesses a gambling device, other than a slot machine, with reckless disregard that the device is to be used in promoting unlawful gambling.  He offered to discuss the problems with a broad prohibition against slot machines later.  He noted the structure of the four gambling crimes, with the main distinction between the felony and the misdemeanor offenses in both promoting [gambling] and possession [of gambling devices] is the how the statute addresses gambling enterprise [versus individual gambling.]  He related that the [proposed bill] contains definitions for the terms being discussed.
(0:30:20:0)

MR. STERN said the reason the definition of player is important is because in order to have a defense to gambling the person must establish he/she was a player in a social game.  In order to have the defense to gambling, a person must establish that he or she is a player in a social game.  A player is defined as a contestant or a better who engages in gambling believing his or her risks are equal to the other players.  A player can receive only personal gambling winnings, he added.  A player cannot “render material assistance to the establishment of the gambling activity,” which does not include setting up a poker game at one’s house and inviting people to play.  He said a person who is cheating (using marked cards, for example) will not be afforded the affirmative defense to gambling.
MR. STERN said once the above factors have been established, the event must be considered a social game.  “This is probably the hardest definition we had,” he said, because the commission needed to decide how far the legalization of a friendly poker game should go.  The commission decided that social gambling is gambling in a home where no house income, house player, or house odds exist.  Additionally, if there is a house-take from gambling, it will not be considered a friendly poker game and there will be no defense, he explained.  The affirmative defense only extends to a home, because people in a friendly poker game in a bar would be guilty of gambling, just as they would under existing law.
(0:32:31.8)

REPRESENTATIVE MILES asked if take in a home could be limited to expenses of holding the game to cover such expenses as having a case of beer and snacks.

MR. STERN said no, the law is not intended to cover that. In the definition portion, Mr. Stern read the following language, which he said might provide for that circumstance:

" ... a person does not otherwise render material assistance to the establishment, conduct, or operation of the game by performing, without fee or remuneration, acts directed towards the arrangement or facilitation of the game, such as inviting persons to play, permitting the use of premises for the game, or supplying cards or other equipment used in the game; ...."
(0:33:12:1)

MR. STERN suggested that if [the committee] felt it was necessary a specific reference could be made to providing refreshments.  He warned against a broad definition that would allow people to make income off of the game by supplying refreshments “at $10.00 a shot.”  He said other states do not make a specific reference to refreshments, but the commission intent was to allow for the defense if [a poker party host was reimbursed for refreshments].
(0:34:07:0)

REPRESENTATIVE MILES said he understands how the commission had a problem.  He asked if people playing cribbage in a saloon for a penny a point would be illegal in current statute.

MR. STERN responded yes.  He thought the commission recognized that people playing cribbage in bars probably aren't being arrested for it.
MR. STERN, in response to a question answered that if gambling wasn't limited to the person's home that the [language] would essentially sanction gambling in a private club.

(0:34.36:4)
REPRESENTATIVE MILES asked if sanctioning a private club would fall under the definition, which would obviously be for profit.  He suggested a number of clubs exist in Anchorage have open card games.
MR. STERN said the affirmative defense is really aimed at the player, the one who is betting.  The person that is setting up the game in a club, for example, would fall under another provision: promoting gambling in the first degree.  He acknowledged that affirmative defense could be expanded somewhat, but it could create some inconsistencies.  “You could expand the affirmative defense, somewhat,” but it may create some inconsistencies, he warned, such as making it “lawful to participate in unlawful gambling.”  In that scenario, a player could legally gamble at a club, where the club would be committing an offense under the code; however, under the code, the gambler would have committed a violation with a $300.00 fine.”

(0:35.35:5)
CHAIR GARDINER said this is a policy decision, but he has wondered how far to go.  Generally, the commission considered “what’s the real status of the law and the practice in Alaska today - and there’s all kinds of home poker games that go on.”  In those situations, the gamblers are gambling against each other — no one is profiting, he explained.  The commission wanted to “keep that state of events going because, in effect, we’re not busting people for doing that.”  The police overlook it, he said, even though it is currently illegal.  He noted that there were some on the commission who thought people should be allowed to play in public places, [but others were concerned about of the] difficulties of enforcement and complications with alcohol.  “It was more of an effort to reflect the existing practice in Alaska then it was to say that we should have more legalized gambling,” he stated.
(0:36:48:3)
REPRESENTATIVE ELIASON asked if a person would be fined $300.00 for playing a social game where everyone had an equal chance to be successful.

MR. STERN answered no.  He said the offender would be charged with unlawful gambling, but subsection (b) [proposed AS 11.66.200] states that it is an affirmative defense to a prosecution that the defendant was a player in a social game.  MR. STERN said, “You could be charged under the code, but if you establish the defense, you’re not even guilty of a violation.”  If a home had a blackjack operation, there would be house odds, and any players could be charged with gambling, and they would not be able to establish the affirmative defense.  The gambling would not be considered a social game, because a social game cannot have house odds, he explained.
MR. STERN said the player would be charged with a violation, but the person running the game would be charged with another crime, such as promoting gambling.  Under the code, any type of gambling is illegal unless the person establishes the affirmative defense.  If the person cannot establish an affirmative defense he/she would be guilty of a violation as a player.  In response to a question, Mr. Stern said that by establishing an affirmative defense of playing in a poker game the player would not be guilty of anything.

(0:38:50:3)
MR. STERN introduced BILL FULD, Attorney-at-law, Commission member, who is representing the Alaska Bar Association.
Representative Carpenter asked whether an affirmative defense is when the person has to prove him or herself innocent.
(0:39:04:4)
MR. STERN agreed, noting that the person can be charged with gambling for participating in social games, but if "you establish it in advance, you're free and you have to establish by the preponderance of the evidence so it does shift the burden."  He suggested [the language] could be redefined to say that a person commits the offense of gambling if the person engages in unlawful gambling other than as a player in a social game, which, of course, would rely on the state to develop all the elements.  He said the commission did not think the state should be required to prove people were not playing in a social game for every criminal prosecution.  In other words, every time a person is prosecuted for gambling, the state was required to establish it wasn't a social game and the person was not a player.  The commission did not want to shift the burden of proof in this way.

(0:39:43:4)
MR. STERN, in response to a question by Representative Carpenter, said under existing law only one affirmative defense exists:  for entrapment.  He said if a person claims entrapment, the person must establish it by the preponderance of the evidence, but reiterated it is the only affirmative defense under existing law.  It is possible a court could create additional ones based on the court's authority.  He related the U.S. Supreme Court recently upheld the "constitutionality of doing that."  He said there isn't anything wrong with establishing an affirmative defense for gambling that occurs in a person's home, which would provide an "escape valve," but perhaps the state doesn't have that authority in Alaska.  He opined the statute assumes that [the state] does.

(0:40:48:4)

REPRESENTATIVE DANKWORTH described a scenario in which two professional gamblers [working on] the pipeline go to someone's home [social game], without any cheating and win $10,000.  He asked whether the $2,000 limit previously mentioned would apply.
MR. STERN answered no, that this scenario would be legal.  He said the commission considered whether bets should be limited to no more than a $50 bet on a single hand, but [the commission declined to impose the limit.]
REPRESENTATIVE DANKWORTH said it seemed to him it would open the door for professional gamblers - who have never been arrested - to go to "his house to play a little poker" and set up gambling rackets.
MR. STERN answered that it would depend on whether the professional gamblers were taking a cut.

REPRESENTATIVE DANKWORTH acknowledged lots of them don't do that.

(0:42:05:3)

MR. STERN acknowledged the professional gamblers would be able to establish an affirmative defense to gambling as players.  He recalled that Missouri recently addressed this question in its proposed revision by excluding the defense by professional gamblers.  He offered to research the specific language Missouri used.  He acknowledged that under the code players in someone's home - playing honestly and not taking house odds - would be considered lawful activity.
(0:42:55:5)

REPRESENTATIVE DANKWORTH offered that from an enforcement standpoint the police must prove someone took simply money out for the [refreshments].  In absence of that he suggested so long as someone called it a "home" would open it up for professional gamblers to come in.
MR. STERN said he associates the term "professional gambler" with "a take" since he otherwise can't differentiate professional gamblers from players.
REPRESENTATIVE DANKWORTH said that a few "gamblers" are sharp and look for a "duck" and a game with the potential of $15,000-$20,000, but they never take a share.  He surmised these gamblers even rent apartments at times.
(0:43:56:2)

MR. STERN said the commission attempted to address the [professional gambler] by creating a felony gambling offense for people who obtain a profit from unlawful gambling.  Under existing law there is not a felony gambling statute.  The code allows it if it is gambling at home.

UNKNOWN SPEAKER said it seemed to him that in his experience that almost all the gambling is conducted by professionals who fall under the five or more employees.  He related these [operations] generally have a blackjack table and operate 20 hours a day, which would fall under the felony penalty, noting under federal law, the concept of employee is very broad.

REPRESENTATIVE DANKWORTH said with one exception he didn't know of anyone running a gambling operation in Alaska with five or six employees engaged in illegal gambling.  He offered his belief that the majority of gamblers in Alaska are professional gamblers who operate on their own, willing to move around town and set up games.  These gamblers go to bars to solicit players.

MR. STERN recalled the [proposed] felony statute was developed based on testimony from the vice squad in Anchorage.  Law enforcement testified that currently approximately 20 games exist with house cuts.  He reiterated the proposed statutes were structured to address [professional gambling.]
(0:45:40:1)

REPRESENTATIVE DANKWORTH offered his belief that the majority of professional gamblers in Alaska find a "pigeon" and "clean him out."  He expressed concern that this activity would be legal so long as the person doesn't set up a "take situation."  He thought the proposed bill would help curb illegal gambling (inaudible) casino operations.

REPRESENTATIVE MILES said those were the only ones that are being prosecuted now.  He thought the ones Representative Dankworth described would be too difficult to apprehend.  He acknowledged some people have been operating fairly openly in Anchorage and Fairbanks.
REPRESENTATIVE DANKWORTH reiterated his belief that professional gamblers go into someone's home or apartment.  He recalled a specific case.
(0:46:31:0)

CHAIR GARDINER acknowledged one problem is that the person can only be prosecuted for a misdemeanor.
(0:47:05:5)

REPRESENTATIVE MILES asked whether the situation is alleviated by the definition of "player."  He discussed the professional gambler scenario, and thought the definition of "player" would seem to make that illegal.  He referred to page 108, line 15 [of the work draft paper in the Tentative Draft, part 4, dated November 1977] to the definition of gambling which read, "A player is a person who engages in gambling solely as a bettor believing that the risk of losing and chances of winning are the same for all participants."  He further asked whether it would be a difficult problem to prove someone is a professional gambler in the scenario that Representative Dankworth described.

REPRESENTATIVE MILES described a scenario in which he was taken for $15,000 in [Representative Dankworth's] game and reported four months later when he learned the players were professional gamblers and therefore the chances were not equal.
(0:47:52:6)

MR. STERN responded that a "good gambler" has a defense.  One way to address Representative Dankworth's concern is to limit [betting] to a specific dollar amount.  He recalled Missouri proposed similar language, including to limit [activity] to $2,000, but he was unsure if it was for a single game or if it was enacted as law.  He reiterated that the [committee] should consider how the bill addresses promoting gambling, noting it takes a pretty harsh approach on gambling enterprises.  He explained the penalty provisions were developed by the [commission] with input from the Alaska State Troopers and the Anchorage Police Department (APD).  He specifically recalled Tim Casper, APD, provided facts and figures.  During its initial consideration the subcommittee members considered whether a felony statute should exist.  He acknowledged the gambling provisions would significantly change existing law, not in terms of social games, but in terms of penalties for gambling enterprises.
(0:49:21:4)

MR. STERN said that promoting gambling in the first degree and possession of gambling records in the first degree requires the person be engaged in the gambling enterprise.  Gambling enterprise is a gambling business which includes five or more persons who conduct, finance, manage, supervise, direct, or own all or part of the business.  He related that it would include someone "that just takes the money.  It doesn't have to be a mastermind.  It could be any employee."  The definition also remains in substantially continuous operation for a period in excess of 30 days or has a gross income of $2,000 or more in any single day.  He reiterated that if any one of the after hour "joints" with five or more people involved take in more than $2,000 in any evening in gross income it would constitute promoting gambling in the first degree which is a class C felony.  This represents a significant departure from existing law, which he thought is limited to a 90-day maximum.
REPRESENTATIVE MILES said he has been to several "after hours joints" in Anchorage and he did not recall five or more persons working or that the establishment earning more than $2,000 in any one night, although the places seemed profitable.

REPRESENTATIVE CARPENTER said he also knew of one or two places, but he thought most games took place in someone's house with a bar set up.

MR. STERN, in response to comments, said that the offense doesn't require that it be a specific employee.  He related the definition was taken from federal law noting about 250 cases interpret the federal law, which is interpreted very broadly.  He indicated appropriate amendments could be made for smaller scale enterprises, but the provision is taken from federal statute.

(0:51:32:2)

UNKNOWN SPEAKER said the operations he knew about were open seven days a week for about 15-16 hours per day.  Those places usually have someone at the door and at least three people who deal, but not fulltime.  He surmised one way [the illegal gambling] could be proved is with undercover work since anyone who looks like a gambler could participate, meet the dealers and later testify.  He said, "That's how the cases are made" noting sometimes landlords have knowledge about the activity.
(0:52:22:1)
REPRESENTATIVE DANKWORTH discussed the approach the proposed language uses.  He questioned whether the approach should be to outlaw gambling rather than to address the specific details such as how many people and dollar amounts are involved.
MR. STERN said the commission's approach was to create series of offenses with aggravating factors that elevate the crime to a felony.  He suggested that while enforcement might not be able to establish the necessary elements of promoting gambling in the first degree, including the $2,000 figure, but another offense is promoting gambling in the second degree, which is a misdemeanor.  He said the misdemeanor penalty is more than the penalty in existing law and if the prosecution can establish aggravating factors the crime would be elevated to a felony offense.
CHAIR GARDINER (inaudible)
(0:54:00:4)

REPRESENTATIVE DANKWORTH said he did not have any objections to the provisions for promoting gambling, but he maintained concern that professional gamblers can pick up "pigeons" out of the bar and take them to a house and "clean them out."

UNKNOWN SPEAKERS (inaudible) seemed to relate scenarios.

(0:55:14:4)

CHAIR GARDINER said the committee could consider the Missouri provision noting the larger issue is that none of these people are being arrested under existing law.  He inquired as to whether there is a way to make the arrests. In response to a comment, Chair Gardiner recalled per enforcement, that the only people currently being arrested are occasional people who "run the houses."  He offered his belief, based on the state's statistics that police aren't able to arrest the professional gamblers Representative Dankworth highlighted, unless there are complaints and currently complaints are not reported.
REPRESENTATIVE DANKWORTH acknowledged that law enforcement will occasionally hear of a game, get someone involved in the game, which results in an arrest; however it takes substantial time to make these cases.  He thought what this provision did (inaudible).
(0:56:51:5)

REPRESENTATIVE RUDD disagreed, but said so long as it is a social game [it did not constitute gambling].
MR. STERN added that people can still be arrested [under the proposed provision] but they must establish an affirmative defense that it is a social game.
REPRESENTATIVE DANKWORTH thought Mr. Stern misunderstood his earlier question.
(0:57:18.0)

MR. STERN reiterated that the person must establish a defense.  He agreed that Representative Dankworth's scenario would allow the person to establish a defense.

REPRESENTATIVE DANKWORTH wondered if there was a way to target professional gamblers in a social game, who would be exempt [under the proposed provisions.]

MR. STERN suggested Missouri took that approach, which he described as a person engaged in gambling other than a professional.

REPRESENTATIVE DANKWORTH asked whether any problems existed [with the Missouri approach to gambling].

(0:58:11.9)

MR. STERN indicated the commission didn't want to take that route.  He recalled [Missouri's definition referred to the amount of money bet, although he was unsure.  He offered to research the definition for the committee.
REPRESENTATIVE MILES said one approach would be to establish a gambling loan fund and any "gambler who applies ...."
REPRESENTATIVE RUDD asked whether that could be drafted to include gambling but to exclude social gambling.
(0:59:16:5)

MR. STERN acknowledged identifying and prohibiting professional gambling, yet allowing social gambling was the most difficult provision since illegal activity should be included but in doing so may capture some activity not intended to be included.  He commended the work [the commission] did to exclude bar and club activities.  He did not recall the commission's specific discussions to address the professional gambler, but the language was removed although he was unsure of the reason.  He offered to develop some alternatives for the next meeting.

CHAIR GARDINER said he thought everyone agrees that [the professional gamblers] should not be excluded from prosecution.  Some people are more concerned about the activity than he is; however, the current situation allows substantial illegal gambling.  He reiterated he was not aware of any [members] who are interested in promoting professional gambling.
REPRESENTATIVE DANKWORTH related a scenario in which an after-hours "joint" that allows people drink at the bar, but not participate in gambling; although a roulette wheel might be in the back.
(1:01:31:6)

MR. STERN said the roulette wheel would be immediately out.
REPRESENTATIVE DANKWORTH related a scenario in which people throw darts, but the purpose of the poker game is to attract people to buy the liquor.
MR. STERN, in response to a question, said it wouldn't matter if the establishment illegally sold liquor since the activity would be poker, a house bettor, and the roulette wheel.  Even if people are invited to someone's home, with a roulette wheel present, the house would have an "odds," would continuously turn the roulette wheel, so the person would be guilty of gambling.  Serving liquor would constitute an aggravating factor, which would be treated as a violation of the liquor laws.
(1:02:34:6)

REPRESENTATIVE DANKWORTH added that a person who is familiar with Las Vegas blackjack could come to Alaska and set up a table in his home.

MR. STERN asked whether the person would be the dealer since that would establish the house odds.  He related his understanding that the house wins a certain number times so the only defense would be if the dealer alternated between the participants.  He clarified the presence of one dealer creates the continuous "house odds."
(1:01:39:6)

REPRESENTATIVE DANKWORTH reiterated loopholes exist that allow a professional gambler to come to Alaska, go to a bar, invite a bunch of people over to his house, and subsequently "clean" them out.  He maintained it will be difficult to close this loophole.
MR. STERN agreed.  He turned to the section on gambling devices, which prohibits the use of slot machines.  He related that possessing any gambling device would mean with reckless disregard.  He pointed out that a slot machine in the basement - even if it didn't work - is prohibited under the code.  He suggested considering possession of a slot machine or other gambling devices to be considered "reckless disregard" since the devices are used for unlawful gambling.  He recalled the commission raised the issue, but it was inadvertently not included.  Non-functional antique machines would be exempt.
MR. STERN referred to minor amendments to AS Title 5, which pertains to authorized forms of gambling, provides the Department of Public Safety (DPS) with investigative authority and makes it clear that the conduct in Title 5 is an exception to unlawful gambling.  The specific amendments are set out, along with commentary on page 128-130 of members' documents [not identified.]  Thus, if a person intentionally engages in one of the things prohibited in Title 5 without a license or a person intentionally violates the provisions of the chapter is guilty of gambling.
(1:06:34:6)

MR. STERN, in response to Representative Dankworth, answered that the commissioner of the Department of Revenue promulgates regulations regarding limitations on expenses to proceeds.  This clarifies that 95 percent of what is being taken at a game doesn't pay for salaries.

REPRESENTATIVE DANKWORTH suggested a ratio might be helpful to curb abuse of [game of chance] proceeds.  He related a scenario in which such that in 1974, the state collected $8 million in proceeds, expenses were $8,200,000, with the rent and bartender fees "charged off."  He recalled one [pull-tab] operation took in about $30,000, but only gave the charity $300.
MR. STERN understood this has been a problem, but the commission did not have the expertise or the time to develop specific figures.  The proposed change requests the commissioner to address regulations.

REPRESENTATIVE DANKWORTH said some limitation should be developed, along the lines of "not more than" 50 percent of the proceeds could be used for the operation.

(1:08:53:5)

MR. STERN, in response to the Chair, answered that he thought the commission had received comments.

CHAIR GARDINER suggested this be "sent over ...."
MR. STERN, referring to page 130 and to subsection (b) [work draft, Tentative Draft, Part 4, November 1977], said the language makes it clear that a person who skims the net proceeds is guilty.  For example, of a person takes ten percent of the proceeds of a bingo game at church would not a violation of the regulations, but would be considered theft if it is over $500.
UNKNOWN SPEAKER related it would be a class B felony.

MR. STERN, in response to a question, answered that proposed subsection (b) [work draft, Tentative Draft, Part 4, November 1977], which read, "for the purpose of investigating violations" just makes it clear that DPS can inspect the records.

(1:10:33:7)
CHAIR GARDINER referred to comments Mr. Havelock previously made about DPS.  He suggested the committee should review this.  He said one of the basic problems is that the Department of Revenue (DOR) doesn't really have any investigators or jurisdiction.
MR. STERN recapped that existing gambling statutes were unenforceable and outdated.  The only prosecutions being brought forth are under municipal ordinances.  He suggested that it was clear the state statutes under consideration would "crack down" on gambling.

CHAIR GARDINER asked whether anyone had further questions.  He explained that during the "mark-up" members could consider adding or revising language.  In response to a question, Chair Gardiner said he made specific notes on questions.  He related the committee would have this week to complete the section-by-section analysis and noted a joint hearing with the Senate Judiciary Committee would follow in Juneau and possibly in Anchorage.  The commission mailed out about 200 copies of the draft [language] to parties, including to those in the criminal justice system or any other requestors.  In further response, he said hearings have not yet been held in Fairbanks, although the commission met with the Alaska Bar Association and law enforcement members, as well as special interest groups.  He related that no special hearings have been held; however, all meetings are open to the public and sometimes of the public have attended.  The committee will meet subsequently to mark up the bill.  He anticipated a formal bill would be introduced later this week.

(1:16:05:4)
CHAIR GARDINER anticipated that the bill would be introduced by the House Judiciary Committee.  In response to a question, he offered that the Judiciary committees were not able to meet jointly due to scheduling conflicts.

CHAIR GARDINER turned to Part 5.

MR. STERN explained that this is the last of the substantive provisions. He explained this would be a "mixed bag" of topics.  He referred to page 3, chapter 6.  He offered to briefly review it.

(1:18:17.1)

MR. STERN referred to the general purpose, which is to help aid the court to interpret the code.  The general provisions prescribe unjustifiable or substantial harm, nature of conduct, series of minor offenses, and some very general provisions.  The next section is application of proposed AS Title 11, which is something Representative Brown previously discussed and encompasses how broad of a scope to give the code.  As it is currently drafted, provisions of this title govern any offense found in Title 11, including general provisions, as well as any criminal law provisions.

CHAIR GARDINER pointed out one question was not resolved, which is how this title will be applied to the general provisions.  For example, he asked whether justifiable use of force would apply to the rest of the criminal statutes.  He said the proposed criminal cannot be applied to all statutes, without amending each statute, due to the approach taken with respect to mental states. He offered to compile a list of statutes that the committee would like to have the code apply with respect to solicitation of prostitution.  He suggested the attempt statutes should apply to every crime in Title 11; however other statutes, such as culpability, should not apply since it could wreak havoc with sentencing.  Further, it isn't really possible to apply sentencing outside Title 11 unless the committee wants to go to every provision of Alaska's statutes to change sentencing provisions.
(1:20:14:4)

MR. STERN said that the commission has classified crimes into felony and misdemeanors.  He agreed that if the committee wants to apply sentencing schemes outside proposed Title 11, the committee would need to go to every statute outside the chapter and change the penalty to a class A, B, or C felony.  He outlined that he took a very conservative approach to this and limited the scope to Title 11.
(1:20:40:4)

CHAIR GARDINER clarified that typically the legislature presents a Revisor's bill, to allow the legislative drafters to revise other portions of the law that are affected by changes in one title, which results in a technical bill.  He recalled when the equal rights amendment passed it affected various other statutes.

MR. STERN agreed numerous problems exist with respect to proof of mental states required in specific statutes.  He recalled that the Oregon code applied to every statute, but in a securities fraud case, a defendant said he couldn't be guilty of a crime since he did not act with a culpable mental state, which their criminal code required.  The court subsequently threw out the conviction even though it is established case law such that for certain securities fraud cases the requirement is strict liability.  He said the commission wanted to avoid similar results.
(1:22:23:4)
CHAIR GARDINER reiterated the revised criminal code should be reviewed by the Revisor at some point.

REPRESENTATIVE DANKWORTH agreed.
MR. STERN said it would not take much effort to list mandatory prison sentences that fall outside the criminal code.
(1:22:05.7)

MR. STERN, in response to Chair Gardiner's comment, said that the code doesn't cover offenses that occurred before the effective date.  He expressed confidence the legislative bill drafters will draft the proposed criminal code revisions appropriately.

MR. STERN, in response to a question, clarified that proposed subsection (c) states that when a criminal statute is amended the repeal remains in effect for the purpose of prosecuting people who have committed the offense prior to the statutory change.  The limited applicability provision doesn't bar, suspend, or otherwise affect any right to or liability for damages, penalty, forfeiture, or other remedy authorized by law to be recovered or enforced in a civil action, regardless of whether the conduct involved in the proceeding constitutes an offense defined in this title.  This means when something is defined as a crime it doesn't imply a person harmed does not also have a civil right of action.  For example, a drunk driver who causes death or serious physical injury has committed a crime to the [criminal] code, but it also represents a civil offense.  The commission wanted to ensure the revised criminal code will not affect civil rights of action.
(1:25:02:7)
MR. STERN referred to subsection 130, line 22, titled All Offenses Defined by Statute [work draft, Tentative Draft, Part 4, November 1977], which states that there are no common law crimes.  In response to a question, he provided an example, such that dueling is considered a common law crime, but if a common law crime is not codified by the legislature it is not considered a crime.  Based on the commentary, he did not think that it would be possible to obtain a conviction for a crime in 1978 unless it has been codified.  He offered his belief it would probably be found to be unconstitutional.  He pointed out the purpose of the criminal code is to inform people what is against the law and common law principles should not apply.  While dueling is not a crime, it would be treated as attempted murder [in statute.]  This provision would prohibit the judge from stating it as a crime unless the legislature prohibits it.
MR. STERN, in further response, explained the commission indicated that the legislature needs to pass a law if the state wants something to be an offense.  For example, "self-defense" has traditionally existed but isn't written down in law, yet defense attorneys will try to use it as a defense.
(1:27:10:0)

MR. STERN, in further response said that it assumes the court has the power to convict based on common law crime that had been codified, but he was not aware of any case in Alaska, although it would probably be found unconstitutional.  He read from pre-statehood comments, "while ignorance of the law is no defense, it is conversely true that a law which has not been duly enacted is not a law and therefore a person who has not complied with these provisions cannot be guilty of any crime."  He clarified that no one really knows what common law is, again, since it is not written down.  The [proposed] code also says a defense is not a defense unless it is contained in the criminal code.
(1:28:00:0)

CHAIR GARDINER, in response to a comment, said the commission considered all material presented to them.  Further, if an attorney discovers a defense, or one arises as a result of technology, it can be brought to the legislature for consideration as a new crime.
(1:29:46:3)
MR. STERN, in response to a comment, said conversely [the commission] has compiled a list of things that were not previously crimes that are now crimes.  In response to comments, Mr. Stern recapped if something is a crime it will be contained in the [revised criminal code and if something is not listed it is not considered a defense.  He acknowledged that the [commission] "fought that out" although the defense attorneys were opposed to that [approach.]

(1:30:04:00)
MR. STERN turned to two types of defenses in the code [subsection 140 and 150 on pages 4 and 5 of [work draft, Tentative Draft, Part 4, November 1977].  The difference between a defense and an affirmative defense is that in an ordinary defense the prosecution must disprove beyond a reasonable doubt whereas with an affirmative defense must be proven by a preponderance of the evidence, which has been ruled constitutional by the U.S. Supreme Court.  He said essentially the [commission] decided that unless a defense is labeled as an affirmative defense - the defendant must raise the issue and submit evidence - the state has the burden to prove it beyond a reasonable doubt.  He emphasized that the most important change in the [proposed revised criminal] code is the concept of affirmative defenses.  He said approximately 18 affirmative defenses exist; which he thought fell within constitutional limits.
(1:32:26:7)

CHAIR GARDINER pointed out that was one aspect that was not liked by everyone on the commission.  Quite a few commission members thought it should be just a defense and not an affirmative defense since the burden of proof would fall on the state.
(1:32:50:8)

MR. STERN turned to page 11 [work draft, Tentative Draft, Part 4, November 1977].  He recalled that last year the committee reviewed provisions on justification regarding self-defense and use of force by peace officers making an arrest and use of force in defense of property.  He characterized the items on page 11 as "leftover provisions."
MR. STERN said the first is justification in the performance of public duties [11.81.420].  He referred to line 10 [work draft, Tentative Draft, Part 4, November 1977], which provides that conduct which would otherwise constitute an offense is justified when it is required or authorized by law or by judicial decree, judgment or order.  For example, in Title 12 a provision says when serving a search warrant that the officer may not "knock down a door" when serving a warrant.  If a statutory provision, for example, permits a door to be broken down in the execution of a search warrant (AS 12.35.040) the officer has not committed criminal mischief in doing so.
(1:33:49:1)

MR. STERN, in response to a question, answered no, that it would have to be pursuant to the statute or judgment serving a process.  He related this is a strict liability and in fact, must be authorized by law.  He pointed out two exceptions in terms of strict liability.  The person reasonably believes their conduct is authorized by a pre-judgment order or lawful execution of legal process.  However, the person would not have a defense if it turns out it was not authorized by law.  The second exception is when a person is requested to assist a peace officer in the performance of his duties and the person reasonably believes the conduct being required is authorized by the police officer [He referred to line 19, [paragraph] 2 [work draft, Tentative Draft, Part 4, November 1977].  He related a scenario in which the person "knocked the door down" he is also afforded the defense.  He explained that [the Department of Public Safety] is required to prevent crimes, and as part its duties investigating crimes and in certain crime scenes law enforcement officers sometimes have their guns drawn.   He pointed out that the provision is very broad with respect to use of force as defense and provides a defense for officers if force is necessary to prevent an escape or arrest.
(1:35:55:3)
MR. STERN referred to the next section, "[proposed 11.81].230. JUSTIFICATION: USE OF PHYSICAL FORCE, SPECIAL RELATIONSHIPS."  [work draft, Tentative Draft, Part 4, November 1977].  He defined non-deadly force as all force which is reasonably necessary.  He related that even though non-deadly force would include hitting someone pretty seriously that the force must be reasonably necessary.  

(1:36:33.9)
MR. STERN said six provisions cover the use of non-deadly force.  First, (1) refers to a parent, guardian, or other person entrusted with the care and supervision of a child under 18 years of age or an incompetent person may use reasonable and appropriate nondeadly physical force upon the minor or incompetent person when and to the extent reasonably necessary and appropriate to promote the welfare of the minor or incompetent person.  He related the commission did not finish the provision related to an incompetent person and deferred to him to complete it.  He circulated the draft to members for suggested changes and received one, which he will cover later.  He referred to page 11 [work draft, Tentative Draft, Part 4, November 1977] which says [a person] "may use force upon an incompetent person."  The question arises as to who has the burden of establishing incompetency.  The commission addresses this on page 13, line 6, subsection (b) [work draft, Tentative Draft, Part 4, November 1977].  He read, "A person who raises a defense under this section claims that the person upon whom force was used was incompetent has the burden of establishing" and add, " by a preponderance of the evidence that at the time force was used the person upon whom the force was used (1) was hospitalized under Title 47"- which is mentally ill or insane - "or could have been hospitalized upon court order under AS 47.30.070." 
MR. STERN, in response to a question, answered that the concept is a fairly limited concept since it pertains to the mentally ill or insane and requires a finding that the person is mentally ill or a danger to self, which may be too restrictive since it should apply not only to mentally ill in terms of protection, but also to incapacitated person.  The definition of incapacitated person appears in Title 13, which read, "Any person who is impaired by reason of mental illness, mental deficiency" - which is broader than the concept of mental illness - "physical illness or advanced age, chronic use of drugs, chronic intoxication, or other cause except minority to the extent that it lacks sufficient understanding or capacity to communicate responsible decisions concerning his person."  He said if the committee determines mentally insane is too restrictive - in Title 47 - an alternative could define it as, "a person who is impaired by reason of mental illness, mental deficiency to the extent the person lacks sufficient understanding."  He offered to provide this during the "markup" [of HB 661].
(1:40:11:0)

MR. STERN offered his belief that Alaska is the only state that has addressed this as a problem because all other codes say a person can use force upon an incompetent person, but lack a definition for the term or who determines incompetency.  The commission attempted to do so; however, it lacked time to finish the review; thus, this area needs additional work.  In response to a question on the type of treatment, he responded this is covered under [Title] 47.  He viewed this subsection as covering two types of conduct:  first, the mentally ill who are hospitalized under Title 47; and second, providing authority for families to provide restraint to mentally incompetent children under their care.  He related a scenario in which parents of a 37-year old mentally impaired child must use a certain amount of force must be used to restrain the adult "child."  He characterized these situations as "tricky" ones that may not need to be dealt with; however, the commission attempted to consider what constitutes incompetent.
(1:41:51.8)

MR. STERN turned to use of force by teachers in proposed paragraph (2) [work draft, Tentative Draft, Part 4, November 1977], which he characterized as very controversial.  He read, "A teacher may only use nondeadly physical force upon a student when it is authorized by school rules and regulations."  He continued reading that it has to be "... reasonable and appropriate nondeadly force when to the extent reasonably necessary to maintain order in the school or classroom and when the use of that force is consistent with the welfare of the students."   The [commission] initially adopted but reversed that it required consent of the parents.  He emphasized the relevance of the force being authorized by school rules and regulations, noting the commission felt that significant numbers of parents do not want physical force used under any circumstances.  He suggested the school district could restrict physical force in specific schools by regulation.
(1:43:05:8)

The committee held a brief discussion about the commission's concern to ensure teachers physical force against students simply for the sake of "beating them up."  Additionally, the committee discussed the welfare of the rest of the students and the school when one disruptive student interferes with learning.  The committee discussed the concept of school and classroom order versus parent preferences that force not be used; and when it is more appropriate to send the child to the principal's office.

(1:46:24:5)

MR. STERN referred to use of force in a correctional facility to maintain order [proposed paragraph] (3) [work draft, Tentative Draft, Part 4, November 1977].  This proposed provision allows a superintendent or other entrusted official of a correctional facility to use such reasonable nondeadly physical force as is authorized by regulations adopted by the Department of Health and Social Services.  This leaves the details up to the division.
MR. STERN turned to use of nondeadly physical force by common carriers responsible for passengers under proposed [paragraph] (4) [work draft, Tentative Draft, Part 4, November 1977].  He said, "such a person may use reasonable nondeadly physical force when and to the extent reasonably necessary to maintain order on a common carrier."  He related several scenarios in which a drunk on a bus or plane is harassing passengers.  This provision would allow personnel to remove the person from the bus or restrain an airline passenger.
(1:48:35:4)

MR. STERN turned to use of nondeadly physical force to prevent suicide [paragraph] (5) [work draft, Tentative Draft, Part 4, November 1977], which allows a person who reasonably believes that another is imminently about to commit suicide may use reasonable nondeadly physical force upon that person when and to the extent reasonably necessary to prevent a suicide.  He related a policy in code discourages suicides and a person aiding another person in committing suicide could be found guilty of manslaughter under the code.  In response to a question, Mr. Stern agreed that "defense of a third person" would apply, including use of deadly force in an instance in which a person had a hand grenade and was attempting to "blow up" other people.  In further response, Mr. Stern noted existing law pertains to "defense of a third person" provisions.  Additionally, deadly force is governed by other provisions within the chapter, such as by correctional officers who may use nondeadly force to maintain order, but also allows use deadly force to prevent an escape.
(1:50:43:6)

MR. STERN stated that [paragraph] (6) pertains to civil liability.  A person is not liable for civil action if the person renders aid at the scene of an accident.  Most instances of civil liability may give rise to criminal liability.  For example, giving a person artificial respiration could be viewed as an assault.  This provision provides immunity to any person rendering aid at the scene of an emergency, who may use reasonable nondeadly physical force for the purpose of administering a recognized and lawful form of treatment with the consent of the patient or the parent or guardian of the minor.  Further, this allows for treatment to be given in an emergency situation in which consent cannot be reasonably had.  In response to a question, he agreed normally it would refer to "any person" although the [commission] felt it should be clear that this specifically encourages doctors to act.  He clarified this protection does not authorize "any person" to give medical treatment to someone, but allows a doctor or medical person to give treatment at any time.
(1:53:16:0)
MR. STERN said that proposed [AS 11.21].240 and [11.21.]250 provide two affirmative defenses, for duress and entrapment.  First, duress is a defense that justifies a crime if the person did not have a choice but to engage in the conduct, which is recognized in Alaska although it is not codified.  Under situations, such as being coerced into driving a getaway car, the affirmative defense can be used if a reasonable person in his situation would have been unable to resist; however, duress may not be used as a defense when a person recklessly places himself in a situation in which it is probable that he will be subject to duress.  For example, if a person decides to rob a bank but later decides not to do so; but his accomplice points the gun and threatens to kill him would not recognize "duress" since the person recklessly put himself into the circumstance.  In response to a question, he said this provision requires actual physical force or threat be used such that a reasonable person would not be able to resist.  The commission questioned only who has the burden to establish duress, recalled the affirmative defense of duress passed with s a 7-5 vote.

(1:56:59:5)

MR. STERN turned to "[proposed AS 11.21].250.ENTRAPMENT."  He clarified that this would codify the Alaska Supreme Court's recent decision to establish entrapment is an affirmative defense.  This would codify existing law, which states that it is a defense of entrapment whether a person was entrapped by the police officer.

MR. STERN, in response to comment, related if a police officer who sits down next to a person and is offered sex for a fee would not constitute entrapment, but would be solicitation of prostitution.
(1:59:18:5)

The House Judiciary committee meeting of January 16, 1978 adjourned at 4:55 p.m.
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