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NOTE: In 1975, a resolution by both houses of the Alaska State Legislature found that Alaska's criminal code was “vastly out of step with constitutional and social developments of recent decades.” The Alaska Legislature then established a Criminal Code Revision Commission as a subcommission to the Alaska Code Commission. 

Pursuant to AS 24.20.075, the Criminal Code Revision Commission (also called the Criminal Law Revision Subcommission and commonly referred to as the “Subcommission”) was tasked with preparing a draft revision of Alaska's criminal code by December 1977. The Subcommission’s tentative draft revision was introduced to the legislature as HB 661. These minutes are part of a series of hearings on this comprehensive revision to Alaska’s criminal laws.

This hearing was transcribed in 2012 from reel-to-reel tapes recorded on January, 13, 1978. Some of the audio was difficult to understand, and committee members never identified themselves during the hearings. An attempt was made to determine the speakers’ names, but some speakers may be incorrectly identified. In transcribing these minutes, parts of some discussions are absent because they were inaudible. 

The time notations distributed throughout these minutes represent elapsed time from the beginning of the narrative, not real time. That is, these hearing minutes begin at (0:00:0:0) or at one hour, 0 minutes, seconds, and zero tenths of a second.
ACTION NARRATIVE
(0:00:00)

CHAIR GARDINER called the House Judiciary meeting to order. He noted that the topic today would be prostitution.
BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, referred to page 92 [unknown draft], “Offenses Against Public Health and Decency.” He turned to Article 1, “Prostitution and Related Offenses” and said the Subcommission considered three proposals regarding prostitution. The first was to legalize the act of prostitution; the second was to make it a violation, punishable by a fine of $300; and the third was to retain the existing approach of making a single act of prostitution a criminal offense.
(02:00:6:0)
MR. STERN said 24 outdated statutes in existing law cover prostitution and all except one go back prior to statehood. One statute said if a person procures an unchaste woman to engage in prostitution the person would incur the maximum five-year penalty. Another statute imposes a maximum 20-year penalty for procuring any woman to engage in prostitution.

MR. STERN, in response to a question, answered that “unchaste” was not defined. He said only females can be considered prostitutes under existing law, which is unconstitutional. The Anchorage District Court has already upheld that matter. The proposed criminal code defines six prostitution crimes ranging from a class B misdemeanor to a class B felony. The primary crime of prostitution covers two acts. First, engaging or agreeing to engage in sexual conduct for hire, which includes prostitutes who actively engage in prostitution or who agree to engage in prostitution. The second makes criminal the act of the person who hires a person to engage in sexual conduct. Both are class B misdemeanors. In other words, if a person in the street orders a prostitute, the person would be guilty of prostitution, and the act would be a class B misdemeanor.
(0:04:01:6)
MR. STERN explained that existing law does not make both parties guilty of prostitution. The code also has a statute that covers solicitation for purposes of prostitution, addressing those who solicit or request another to engage in prostitution, which is a class A misdemeanor. The Subcommission was especially concerned about public solicitation, like on public streets, bars, and hotels. Almost every act of prostitution will involve a solicitation or request by the prostitutes to a patron and therefore be a class A misdemeanor.

MR. STERN, in response to Representative Rudd, answered that the statute as drafted would cover the request by a patron to a prostitute. He clarified that it would be a class A misdemeanor, which is more serious. “Basically, every act of prostitution is going to be [a class] A misdemeanor, because you could always get it for the solicitation.” The solicitation statute would make more sense if it were tied to solicitation in a public place. Essentially, he said, the act of prostitution is a class B misdemeanor and solicitation is a class B misdemeanor. It gives the prosecutor discretion when charging an offender, and “you have to determine whether you think that discretion is appropriate,” he stated.

(0:06:21:0)

MR. STERN referred to page 92 of the bill, and he said “Promoting Prostitution in the First Degree” is a class C felony and prohibits four acts. “It covers the acts of a pimp or panderer, a madam, a person [who] receives money from a prostitute knowing it’s from a prostitute, with the intent to promote prostitution.” It also covers a partner in a “house of ill fame” or anyone who is living off of the earnings of prostitution and intentionally promoting it. The statute describes four forms of conduct. [Paragraph] (1) covers owning, supervising, or otherwise maintaining a place of prostitution or prostitution enterprise. A prostitution enterprise is defined as an arrangement of two or more persons to engage in prostitution, like a pimp and a prostitute.
(0:07:36:1)

MR. STERN, in response to Representative Rudd, agreed a class C felony is a lesser offense than a class B felony. He clarified felonies as class A, B, and C, with class A being the most serious and class C being the least serious. Further, with respect to class A and B misdemeanors, the class A misdemeanor is the most serious. He reiterated the class C felony offense of promoting prostitution, noting if a person brings prostitutes to Alaska from the Lower 48 it would constitute prostitution in the first degree. The owner or madam of a boarding house would also be guilty of promoting prostitution in the first degree. He pointed out that promoting prostitution in the second degree was an offense that gave the Subcommission substantial difficulty. A person may not necessarily act with the direct intent to promote prostitution, but he or she may still be promoting it. He gave the example of a patron asking a cab driver to drive to an area to locate a prostitute. In this case, the cab driver would be guilty of a class B misdemeanor, as would a hotel employee who directed someone to a place of prostitution.
MR. STERN said the Subcommission had substantial dissent; some members felt the cab driver should not be subject to criminal penalties. He related that Oregon does not criminalize that type of conduct. He said promoting prostitution is fairly broad, but it is a class B misdemeanor.
(0:08:44:5)

MR. STERN said “Compelling Prostitution in the First Degree” is the most serious offense in the statute and is classified as a class B felony. The code prohibits three types of acts: 1) Using physical force or threats to cause a person to engage in prostitution, 2) inducing or causing a person under the age of 16 to engage in prostitution—which is aimed at a pimp and not a patron, and 3) inducing or causing a person in one’s legal custody to engage in prostitution. This provision is not aimed at the patron but is rather an "aggravated pimp" statute. The pimp who has 16-year-old prostitutes working for him is guilty of compelling prostitution in the first degree, which is a class B felony and a serious offense. Finally, [paragraph] (3) refers to "inducing or causing a person in your legal custody to engage in prostitution." This provision would cover a boarding school with a teacher inducing students. “Compelling Prostitution in the Second Degree” covers inducing a person under the age of 19 to engage in prostitution.
MR. STERN said that a pimp using someone under the age of 16 for prostitution would be guilty of a class B felony, and using persons between the ages of 16 and 19 would be a class C felony. The next statute addresses cases of a person reporting that he or she has been forced to engage in prostitution. The new code does not require corroboration of another witness in order to prosecute; whereas, the existing law does. He explained that the Subcommission adopted an approach, both in the perjury statute and in sexual offenses, that corroboration is not required. “It doesn’t say the jury’s going to convict based solely on the testimony of a prostitute … the jury has to decide.”
(0:11:41:0)

MR. STERN said the final prostitution provision allows a spouse to testify in a prosecution under this chapter. In summation, he told the committee to decide on two issues: the solicitation statute and the criminalization of “the bellhop and the cab driver,” which were two issues that divided the Subcommission.

CHAIR GARDINER said some on the Subcommission did not want prostitution, itself, to be an offense.

REPRESENTATIVE RUDD said that is what she was thinking.

CHAIR GARDINER said, “Maybe we do want to criminalize the people who are in the business--that were running the business.”

MR. STERN said the commentary addresses this issue on page 97. The majority of the Subcommission decided that many members of society still view prostitution as a crime, and there are “spinoff offenses” from the crime of prostitution. He noted that police report a number of cases involving prostitution, like [inaudible] of prostitutes being rolled. Legalization of the act of prostitution concomitant with criminalization of pimping and other such activities is inconsistent, he added.

REPRESENTATIVE RUDD said for years prostitutes have been prosecuted while their patrons have not.

MR. STERN said the code is changing that. The vote [by the Subcommission] on legalizing prostitution was a close one, he noted, “like seven to five or something.”

(0:13:59:0)

REPRESENTATIVE RUDD asked for Chair Gardiner's opinion.

CHAIR GARDINER said he supported criminalizing prostitution, in light of the changes that were made in the code. “I don’t know if it’s real serious criminal behavior, but ….” He spoke of the offenses relating to those who compel people to commit prostitution. Many of the women involved in prostitution are very young and likely to have been influenced by someone who is in the business of prostitution, he stated. It has always bothered him that people can get away with that. He said he would not be bothered by a woman who freely chose to make prostitution her career, but that is not really the case.
REPRESENTATIVE RUDD said that she knew that was true, and she put forward the idea of making the act of prostitution legal but criminalizing those other activities.

MR. STERN said that what was discussed [by the Subcommission] was to keep the statutes on promoting, compelling, and solicitation, but legalize the act of prostitution.

CHAIR GARDINER said there was a lot of evidence presented to the Subcommission that when “they cracked down” on prostitution in Anchorage, the criminals went to Fairbanks, and when “they cracked down” on prostitution in Fairbanks, they would go to Honolulu or Los Angeles. “We weren’t really ever changing anything,” he said. The judges told [the Subcommission] that offenders are arrested, fined, and put in jail, but when they get out they go to another town. It is an expensive cycle, he said, but nothing ever changes. There are hundreds of prostitutes in Anchorage in spite of all the law enforcement activity—the system does not work, he opined.

(0:16:22:0)
UNKNOWN SPEAKER made a comment about a person who was renting out a house to someone engaging in prostitution, and the landlord said the activity was “none of his business.” “Would that be aiding and abetting?” he asked.

MR. STERN said that behavior would come under the criminal activity of prostitution in the second degree.
REPRESENTATIVE BROWN asked if that would apply even if the landlord had a "hands-off" policy, suggesting it might fall under hearsay.
MR. STERN answered that under the culpability requirements, a person would at least have to be aware of the prostitution activity and he was unsure if the hearsay would be sufficient; however, a landlord who rents a place where prostitution is occurring and who has an awareness of the activity would be guilty of a crime. He said that scenario would be similar to the example of the bellhop and cab driver [who provided information on where to find a prostitute].
(0:17:42:0)

CHAIR GARDINER said that if prostitution is a crime, then anyone aiding and abetting the crime would also be guilty. “That’s what we usually do with any other crime,” he added. The Subcommission argued over whether a landlord would be guilty by just renting a building to a prostitute. He said that the state is claiming that the renters are committing a crime, and so the landlord would be “helping them out.” He noted that there was a former bellhop on the Subcommission who had worked at a hotel in New York. People came to the hotel to engage in prostitution, “and that was the bellhop’s job.”
(0:18:38:0)

MR. STERN said it is “tough” in terms of prostitution and spin-off crimes.
REPRESENTATIVE RUDD noted that Mr. Stern’s comment included “this business of private and consensual sexual activity [inaudible], but of course you’re talking about [inaudible].”
MR. STERN responded he was unsure that someone would [legally test] the prostitution statute - the first one - and it could be held unconstitutional, but it is still consensual. He said he did not see that someone paying [for sex] would have anything to do with it. The court might determine a privacy right existed.  He clarified that the solicitation statutes are somewhat different, in that most solicitations occur in a public place and the harm is to the citizen. He did not wish to speculate on whether the prostitution statute would hold up under the Alaska Supreme Court [inaudible].
(0:19:57:2)

MR. STERN recalled having previously mentioned that the Anchorage municipal ordinance had been held unconstitutional since it only applied to [female] prostitutes, and it could be that a male prostitute could proposition a male. The new code clears up the gender discrimination.
(0:20:14:0)
CHAIR GARDINER said regardless of which way the [committee] goes on the proposition law [this bill] makes vast improvements.

MR. STERN understood that about 95 percent of the [prostitution] cases are made under municipal ordinances since state statutes are unenforceable.
REPRESENTATIVE CARPENTER asked about local options.

MR. STERN said that that specific approach was considered. He said the local option approach would have been to make the act of prostitution legal and set up "houses," although he was uncertain whether a local option to legalize the act itself was considered. The [Subcommission] considered that approach but voted it down.

REPRESENTATIVE CARPENTER asked in the broad criminal code revision how [the Subcommission] viewed the question of local option, not necessarily just prostitution, but just generally whether it is good or bad law.
MR. STERN responded there were some offenses that the Subcommission decided not to cover in state statutes but to defer to local option. Indecent exposure, for example, the [Subcommission] aimed to address conduct of someone on the street exposing himself, but did not aim at conduct that would occur in a private club or strip joint, which would be left up to "local option." He stated nothing in the code prohibits a municipality from passing an ordinance prohibiting [nude activity in private clubs].
(0:21:20:3)
REPRESENTATIVE CARPENTER asked about the application of local option in the code [whether] it would be "good law or bad law."
MR. STERN said he agrees that there are some things that require uniform state policy. Regarding prostitution, he thought it would be a bad thing because the activity would concentrate wherever prostitution was allowing.

(0:22:31:5)
REPRESENTATIVE CARPENTER asked if “it would work the other way around.” if the state made the act of prostitution a crime, and [inaudible].
MR. STERN said he couldn't answer that right now as he did not know if that could be done.
CHAIR GARDINER said there may be research on that. He recalled that Representative Hohman or Bradley had introduced legislation, and the proposal came up. He reiterated the possibility of research about whether that could be done.
REPRESENTATIVE CARPENTER said the whole question of prostitution depends on the mores of a small community than it does to anything [else].
MR. STERN, in response, said Representative Carpenter seemed to be asking if making prostitution a crime under the code somehow would allow a municipality to [authorize or override the law].
REPRESENTATIVE CARPENTER clarified that he preferred an "opt out" approach rather than an "opt in" approach, but he did not feel strongly about it. It may be applicable in this case because the [sentiment] in Fairbanks is not strongly against any form of prostitution, but there is a lot of feeling in terms of associating with prostitution.
(0:24:17:4)
MR. STERN thought he could provide better answers later. He said the [committee] could strike the code from [section 11.37.100] and defer to state law, but another approach could be to keep it in, but to leaving it up to state law presents more difficulty.
CHAIR GARDINER suggested the committee raise that issue during the "mark-up" on the bill. He offered to have legislative analysis on that approach.

MR. STERN agreed a memo is in the file.

(0:25.52:7)
The House Judiciary Standing Committee meeting for January 13, 1978 adjourned at 4:30 p.m. [per the announcer.]
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