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NOTE: In 1975, a resolution by both houses of the Alaska State Legislature found that Alaska's criminal code was “vastly out of step with constitutional and social developments of recent decades.” The Alaska Legislature then established a Criminal Code Revision Commission as a subcommission to the Alaska Code Commission. 

Pursuant to AS 24.20.075, the Criminal Code Revision Commission (also called the Criminal Law Revision Subcommission and commonly referred to as the “Subcommission”) was tasked with preparing a draft revision of Alaska's criminal code by December 1977. The Subcommission’s tentative draft revision was introduced to the legislature as HB 661. These minutes are part of a series of hearings on this comprehensive revision to Alaska’s criminal laws.

This hearing was transcribed in 2013 from reel-to-reel tapes recorded on January, 10, 1978. Some of the audio was difficult to understand, and committee members never identified themselves during the hearings. An attempt was made to determine the speakers’ names, but some speakers may be incorrectly identified. In transcribing these minutes, parts of some discussions are absent because they were inaudible. 

The time notations distributed throughout these minutes represent elapsed time from the beginning of the narrative, not real time. That is, these hearing minutes begin at (0:00:0:0) or at zero hour, zero minute, zero second, and zero tenths of a second.
ACTION NARRATIVE
(00:00:00.0)
BARRY JEFFREY STERN, Staff Counsel, Criminal Law Revision Subcommission, Alaska State Legislature, pointed out that Alaska does not have a conspiracy statute similar to the one proposed. There are two provisions in the criminal code: conspiracy to act and conspiracy against the rights of persons. The Subcommission adopted the most limited conspiracy statute of any state. He described conspiracy as an agreement to commit a crime, plus an overt act towards the commission of a crime, regardless of whether the crime is ever committed.  This is similar to being guilty of attempt "when you engage in conduct that constitutes a substantial … step towards the commission of a crime." In response to a question, Mr. Stern clarified that some states do not require an overt act [to constitute conspiracy], but Alaska's conspiracy statute requires an overt act in addition to the agreement. 
(00:02:31.9)

REPRESENTATIVE FRED BROWN said the problem with conspiracy statutes that do not require an overt act is that statute writers fear that making an agreement in conversation illegal is unconstitutional under the First Amendment [to the U. S. Constitution]. Also, the definition of the overt act becomes a question of evidence for the jury. There are examples of abusing conspiracy statutes by prosecutorial authorities for political reasons, which led to the Subcommission's more narrow draft of the statute. "Any that we pass, in my opinion, is good" he said. Subsection (b) of the proposed bill provides that conspirators can be unknown to each other, and this language is needed to prosecute organized crime.  
CHAIR TERRY GARDINER, in response to a question, explained that almost a near majority of the Subcommission did not want a conspiracy law, and they believed existing law to be sufficient; however, others urged for this compromise because there is a need for a tool to prosecute very serious crimes. 
(00:05:39.9)

MR. STERN, in response to a question about bank robbery, explained that furnishing the plans for a robbery would be sufficient for prosecution [under laws applicable to] "attempt" even if the crime was not accomplished. [An attempted crime] has been redefined by the proposed code to include anything that is a "substantial step." There followed discussion regarding whether the changes to the attempt statute were broad enough so that a conspiracy statute is unnecessary to prosecute cases. 
REPRESENTATIVE BROWN said an attempt, solicitation, or complicity statute may be drafted sufficiently to stop a crime through law enforcement activity, but not to prosecute those involved, leaving them free to repeat the crime. In particular, when dealing with organized crime, some criminals will "fall between the cracks." Conspiracy statutes are aimed at organized crime and can be carefully drafted to avoid an interpretation of political persecution.  
CHAIR GARDENER noted that during the previous legislative session conspiracy legislation that was not "just a total conspiracy law" failed to pass in the Senate, and the Subcommission took the same approach.
(00:09:25.9)
[Members speaking simultaneously]

[Break in recording from 00:10:34.8 to 00:10:48.8.]

(00:10:56.4)

MR. STERN called attention to subsection (c) on page 3 [reference was found on page 15 of the marked-up version of HB 661, introduced 1/19/78 and referred to the Judiciary Committee] which says if one of the parties to a conspiracy prevents the commission of the crime, they are not liable for the crime of conspiracy. In response to a question about the clarity of the language, Mr. Stern said "timely warning would be warning that would be sufficient to prevent the commission of the crime if police act upon that warning." The statute does not require that the police act upon the warning. Additionally, the U. S. Supreme Court has confirmed in a New York case that this is constitutional under federal law.
(00:13:27:4)

MR. STERN continued, saying subsection (d) directs that the liability of a conspirator for offenses committed for the furtherance of a conspiracy shall be determined under chapter 16, which deals with the general principles of accomplice liability. Mere participation in a conspiracy is insufficient to hold a party liable for a crime, but the intent to promote and facilitate the crime and aiding and abetting the crime must be proven. However, most states legislate that mere participation in a conspiracy is sufficient to establish liability. This approach, to make conspiracy as limited as possible, is consistent with the Code and was adopted by the Subcommission. Subsection (e) establishes that the penalty for conspiracy is one degree below that of the crime.  Proposed Section ll.31.125, Duration of Conspiracy for Purposes of Limitations, relates to the statute of limitations when dealing with a conspiracy and whether it begins to run at the agreement or at the overt act.
(00:15:49.5)

REPRESENTATIVE BROWN questioned whether the Subcommission wished to imply that prosecution is possible even after an agreement to commit a crime has been abandoned.  
MR. STERN said “Yes, that's when the statute of limitations begins to run."
REPRESENTATIVE BROWN said the language implies that a court could, at some later time, interpret the statute to say that in some cases an overt act is not required. There is no mention of an overt act that may have occurred before the abandonment of the plan for determining when the statute of limitations begins to run. Later on, an imperfect judge may look at this statute and not grant a motion to dismiss, even though there was no overt act proven, because the legislature impliedly intended some situations in which there would be no requirement of an overt act because the proposed statute of limitations relates only to the making of the agreement and the abandonment of it.
MR. STERN said that is clearly not the intent; every conspiracy must have an overt act. "Legislative [inaudible] has some problems with this … statute … we're trying to come up with better language on it, but it's clear that you must have, in order to build a conspiracy, you must have an overt act." For example, this statute would address the situation where an agreement was made several years prior to the overt act.

(00:18:13.3)
UNKNOWN SPEAKER [inaudible]

REPRESENTATIVE BROWN opined that unless [the Subcommission] requires an overt act, the co-conspiracy statute is unconstitutional under the First Amendment.  

MR. STERN called attention to proposed Section 11.31.130, Defenses to Solicitation and Conspiracy, and noted that this language is very similar to accomplice liability. It applies to solicitation and conspiracy, it and also covers "things that are not defenses." Under subsection (a), paragraph (1) states that a party can be guilty of solicitation or conspiracy even though - by definition – the person is incapable of committing the crime.  Paragraph (2) states that the party solicited or conspired with cannot be guilty of a crime because of lack of criminal responsibility or legal incapacity; unawareness of the criminal nature of the crime or of the criminal purpose of the defendant; or any other factors related to the culpable mental state required for the commission of the crime. He concluded that anytime a party solicits or conspires to commit a crime, even though the other party may not be guilty for the above reasons, the said party may be guilty.

(00:21:35.9)

REPRESENTATIVE BROWN questioned the necessity of the above "laundry list" language if the whole point is simply that someone is guilty whether or not the person solicited or conspired with may not be guilty. 
MR. STERN agreed subsection (b) could be eliminated as it refers to accomplice liability and is a defense to prosecution for conspiracy or solicitation. If the criminal objective were achieved, the defendant would not be legally accountable under AS 11.16.120(a)(1) or (2).
(00:24:45.3)

Discussion ensued related to examples of parties who would not be guilty under certain circumstances such as underage defendants or "bribe receiving" defendants. In response to a question, Mr. Stern explained that it is possible to prohibit a public servant from accepting a bribe, but the conduct of the "bribe giver" is incidental to the crime of receiving the bribe.  Another example is that the purchaser of narcotics is not viewed as an accomplice to the sale of narcotics.
(00:26:18.0)

MR. STERN clarified that the provision states that if a party is not guilty of the actual offense, they are not guilty of the solicitation or the conspiracy to do the offense.
Discussion ensued related to the example of the illegal sale of narcotics by soliciting the participation of a pharmacy and related to the ordinances of the Municipality of Anchorage.

(00:29:51.7)

MR. STERN noted that the Code has a solicitation statute that would apply to solicitation for the purpose of prostitution.  Prostitution is defined as engaging or agreeing to engage in sexual conduct for hire. There followed further discussion related to the sale of narcotics. Mr. Stern was asked to look at statutes in New York and Illinois for case law on this subject. He then called attention to Section 11.31.140, Multiple Convictions Barred, pertaining to multiple prosecutions on one inchoate crime, which is a preparatory offense. This is whether one can be charged with the attempt to do a crime and with the actual crime. Subsection (a) states that it is not a defense to prosecution under Sections 100, 110, or 120. If a party is charged with attempted rape, for example, it is no defense if the person completes the act.  
(00:32:51.9)

REPRESENTATIVE BROWN said this implies a statutory statement by the legislature that, "No, your Honor, this is not double jeopardy, this is a different and distinct offense from the other offense." He warned of the practical prosecutorial problem of stronger evidence in one or the other case.

MR. STERN observed that in existing law, “attempt” is defined as the failure to commit the crime. 

REPRESENTATIVE BROWN pointed out that members of a conspiracy may be defended by double jeopardy because the prosecution would have difficulty proving who committed the different elements of a crime but not that there was a conspiracy to do it. 
MR. STERN said subsection (b) states a person may not be convicted of more than one crime defined by sections 100, 110, or 120 of this chapter for conduct designed to commit or culminate in commission of the same crime. For example, if a party hires someone to commit murder under the definition of solicitation and conspiracy, they have committed solicitation, conspiracy, and the overt act, but they cannot be convicted of all three crimes, although they can be charged. However, the jury can reach multiple verdicts. He verified that the intent of the section is that the judge can impose one sentence.
(00:35:28.2)

MR. STERN continued, saying subsection (c) states that a person may not be convicted on the basis of the same course of conduct of both a crime defined by sections 100, 110, or 120 of this chapter and the crime that is the object of the attempt, solicitation, or conspiracy. Thus, a party can be charged with both murder and conspiracy to commit murder, and a jury could convict for both, but the sentence will be one sentence for the higher level of crime. Subsection (d) further clarifies that this section does not bar inclusion of multiple counts in a single indictment or information charging commission of a crime or crimes defined by sections 100, 110, or 120 and commission of the crime that is the object of the attempt, solicitation, or conspiracy, provided that the penal conviction is consistent with (a), (b), and (c) of this section. Finally, subsection (e) states that a person who conspires to commit more than one crime listed in section 120 of this chapter, commits only one crime of conspiracy so long as the multiple crimes are the object of the same agreement.

REPRESENTATIVE BROWN concluded that an agreement to commit four murders would lead to an indictment for one conspiracy and four murders.

There followed discussion related to a conspiracy agreement for multiple murders over a period of time and the resulting charges and indictments.

(00:38:23.8)

REPRESENTATIVE ED DANKWORTH asked for clarification of the possible charges.
REPRESENTATIVE BROWN responded that the prosecutor is prosecuting a party who plans an illegal action.  The policy is that parties who make one plan would be charged for one count of criminal conspiracy. Each of the resulting crimes can be prosecuted individually and "you could end up with twenty-nine counts of conspiracy that really only lead up to one or two major crimes."
REPRESENTATIVE DANKWORTH [inaudible]
REPRESENTATIVE BROWN said, "I suppose there you just have a philosophical difference on how you would define the crime in the first place. Is the crime one plan, or if you plan five crimes, is the crime five crimes? If the theory of the definition of the crime is conspiracy and the plan then to be just consistent - intellectually consistent - it has to be one crime if there is one plan."  
(00:41:30.7)
MR. STERN opined the intent of the statute is not that if you meet multiple times each time is a different agreement.

REPRESENTATIVE BROWN, acknowledging that the conspiracy statute is controversial, requested that Mr. Stern suggest alternate language for the committee to consider that would expand the conspiracy statute to include felonies.
MR. STERN agreed.

REPRESENTATIVE BROWN noted that a conspiracy statute is important to prosecute organized crime, and parties [engaged in organized crime] are pretty sophisticated at avoiding prosecution for crimes of higher degrees. He advised the language should be tightly drafted.

(00:44:26.8)

MR. STERN turned to criminal mischief, saying all forms of property damage other than arson are divided into four degrees. The penalties range from a class B felony to a class B misdemeanor. A first degree offense could be damaging a utility and causing an interruption of service, damaging property in an amount exceeding $100,000 by the use of widely dangerous means, or intentionally damaging an oil or gas pipeline. Criminal mischief in the first degree is a class B felony.
There was discussion of higher level crimes that could also be covered in related statutes such as damage of property that leads to physical injury or death, for example, derailing a railroad, which would be reckless endangerment.
(00:48:12.9)

MR. STERN said a second degree offense is damage to property in an amount of $500 or more, tampering with a pipeline, or recklessly creating a risk of damage in an amount exceeding $100,000 to property by the use of widely dangerous means.  Criminal mischief in the second degree is a class C felony.
The committee discussed felling a tree across a highway, which is a misdemeanor under Obstruction of Highways. 
REPRESENTATIVE LISA RUDD recalled that last year the definition of reckless was in the Code.

MR. STERN said reckless is more than ordinary negligence; the party must be aware that there is a substantial and unjustifiable risk. The intent of the Subcommission is clearly that the subject is not ordinary negligence, but conduct that is a gross deviation from the standard of care that a reasonable person would observe. There followed further discussion of the wide range between the amount of damages from $500 to $100,000.  Mr. Stern noted that having class B felonies for property damage is a new approach in law. Criminal mischief in the third degree is damage to property in an amount of $50 or more, but less than $500 and is a class A misdemeanor. Finally, a class B misdemeanor is simply tampering with property with reckless disregard for the risk of harm.  
[There was a gap in the recording from 0:53:07.3 to 0:58:24.0.]
(0:58:24:0)

[Recording begins again during a discussion related to psychological counselors, clinical psychologists, marriage counselors, and agents.]
(0:59:44.3)

[When the recording begins again it is assumed members are discussing Section 11.46.660, Commercial Bribe Receiving.]
MR. STERN referred to a party who solicited a benefit "to violate a duty."

REPRESENTATIVE BROWN said a trustee, a lawyer, or other fiduciary might know he has duties that the layperson who is going to pay him for information doesn't realize he has; therefore, if included in the element of offense, the requirement of an agreement may make a conviction impossible. Instead, he suggested the wording "accepts or agrees to accept the benefit." This will put the burden of the element of the knowledge on the person doing it, thus proving the agreement is violated is unnecessary. In fact, the common layman does not have the full understanding of the fiduciary duties of a bank trustee. He suggested that the words "agreement or understanding" should be replaced with "relating to the knowledge of the person who had the information."
(1:02:20.3)

MR. STERN continued to Section 11.46.680, Engaging in a Business Unlawfully, which may be necessary. The offense is engaging in a business, profession, or occupation where a certificate, license, or permit is required without first obtaining the permit (or continuing in a business after a license has been revoked). He noted that if there is a section anywhere in law or regulation that says a person must have a license, but there is no penalty provided, Paragraph (2) covers that, and it is a violation for the first offense and a class B misdemeanor for the second and each subsequent offense. He did not know how many existing regulations do not carry penalties. 
There followed discussion about the revocation of licenses due to the failure to file income taxes. 
(1:05:50.2)

MR. STERN turned to Section 11.46.685, Criminal Usury in the First Degree, and said this is an area where the committee is providing criminal penalties where there are none. To be guilty of the first degree, a party would have to charge more than 25 percent per year on a loan as part of a scheme or business of making or collecting usurious loans (loansharking). Criminal usury in the first degree is a class C felony.  

REPRESENTATIVE BROWN asked for the burden of proof to prove elements of a scheme or business of usurious loans. There followed discussion related to gambling and the definition of a scheme or business.

MR. STERN informed members that there was one criminal loansharking statute that stated charging over 25 percent per year - unless otherwise authorized by law - was a misdemeanor.  The Subcommission adopted an amendment drafted "to get the scheme or businesses ...."
There followed discussion on the definition of scheme or loansharking business and what constitutes usury.
UNKNOWN SPEAKER noted that a task force testified before the Subcommission and the Subcommission "was pretty much surprised at the amount of this kind of stuff that was going on."

MR. STERN clarified that Section 690 deals only with an individual who commits criminal usury and the offense is a violation punishable by a $300 fine. He suggested that this may be misclassified.  
REPRESENTATIVE BROWN questioned why this is not a misdemeanor.

MR. STERN pointed out that the Subcommission considered the “area where you give a loan and the return is on the profits, and that's not covered …. The statutes do not cover high-risk loans where the return on the loan is set at a certain percentage of the profits.” That is not criminal usury.  

REPRESENTATIVE DANKWORTH presented an example [inaudible].  Several speakers responded.
(1:11:52.5)
MR. STERN told the committee that in a civil suit, one may recover twice the amount of the loan.
REPRESENTATIVE RUDD noted that the proposed usury statutes specify "knowingly charges." 

REPRESENTATIVE BROWN said that is necessary to establish an element of culpability. 

There followed discussion related to whether a party would or would not always know what interest rate is being charged.

[Members speaking simultaneously.]
MR. STERN observed that if it could be proven that a party was unaware that the interest rate was illegal, it would be unconstitutional to convict them. The intent in taking out "knowing" would be that the general rule applies.
REPRESENTATIVE RUDD said, "Well, as you explain it, yes."

MR. STERN pointed out that the knowing reference is necessary in the final provision [Section 11.46.700], because it is possible that records could be in the possession of an accountant who is not aware of the [illegal] scheme or business.
(1:15:26.9)
[The recording is inaudible from 1:15:26.9 to 1:16:07.7 due to machine failure. There is no further recording of the January 10, 1978 meeting of the House Judiciary Committee.]
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