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MEMORANDUM

TO: SENATOR GEORGE HOHMAN
Chairman, Senate Judiciary Committee
FROM: BARRY STERN .
Staff Counsel, Criminal Law Revision
Subcommission
DATE: JUNE 12, 1978

This pamphlet contains the Commentary on the Alaska
Revised Criminal Code. Earlier drafts of the commentary may
also be helpful to the reader reviewing the Code. These
drafts may be found in the six-part Tenative Draft of the Code
prepared by the Alaska Criminal Law Revision Subcommission
during 1977 and 1978. Copies of the Tenative Draft are avail-
able in law libraries throughout the state.

The commentary is arranged by chapter and article. Statutes
in the Code are referred to by the word "section" or by the sig-
nal "§."

Within the commentary to a particular chapter, statutes
in that chapter are sometimes referred to by the last three
digits of the statute number. For example, if commentary in

chapter 16 refers to § 100, the reference is to section 11.16.100.
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CHAPTER 16. - PARTTES TO CRIME

I, Section 11.16.100. LEGAL ACCOUNTABILITY BASED UPON CONDUCT

Section 100 restates the basic principle of criminal law
that criminal liability is based upon conduct. ‘When liability
exists, it is immaterial whether the elements of the
crime are satisfied by the defendant's own behavior, or
by the behavior of another person for which he is: account-
able or-by both.

II.  Section 11,16.110. LEGAL ACCOUNTABILITY BASED UPON THE

CONDUCT OF ANOTHER: COMPLICITY

~Section 110 sets out the circumstances under which a
person may Ee«criminally liable for the conduct of another.
Subsection (1) recognizes that liability may be imposed
on. one person for the conduct of another in a specific statute.
As an example, a statute could provide that fhe owner of a
bar who knowingly serves an intoxicated person is criminally
liable for all crimes committed by that person while intoxicated.
- ‘Subsection (2) provides that a person is liable as a
traditional accomplice only if he acts "with intent to pro-
mote or facilitate the commission of the offense." Acting
with that intent, the defendant must either solicit the offense, or
aid or abet in the planning or commission of the offense.
‘.Under paragraph (A) a person is liable as an accomplice
. ‘only if some::crime is committed. If the person only
solicits the commission of a crime, and conduct which would

constitute a crime never occurs, the person can still be

«.charged with solicitation, § 11.31.110.




In paragraph (B) the terms "aids" and "abets" have been

included without definition since they have been interpreted

in a number of cases. (See Beavers v. State, 492 P.2d 88,
97 (AK 1971); Taylor v. State, 391 P.2d 950 (AK 1964); Mahle

v. State, 371 P.2d4 21, 25 (AK 1962); DPaniels v. State, 383 P.2d4

323, 324 (AK 1963), cert. denied 375 U.S. 979 (1964)).
Subsection (3) provides that a defendant can be liable
for the conduct of an innocent person or a person who lacks
criminal responsibility if he causes that person to engage in
the proscribed conduct. In this instance the defendant is
only required to act with the culpable mental state required
for the offense. For ekample, under § 11.81.440, a person
who commits a crime under duress is not criminally liable. A
bank robber who threatens to kill a hostage unless he drives
at an excessive rate of speed will be guilty of manslaughter
under subsection (3) if thé hostage causes the death of another
person. In this regard note that in § 120(a) (2) (C) the
Code specifically excludes as a defense to criminal liability
based on the conduct of another person that the Pther person
was not guilty of the offense.

III. Section 11.16.120. EXEMPTIONS TO LEGAL ACCOUNTABILITY

FOR CONDUCT OF ANOTHER

Subsection (a) (1) provides that a "voluntary and complete"
renunciation of criminal intent (defined in § 11.81.9%00(b) (48)),
combined with steps which successfully deprive one's complicity
of all its effectiveness in the commission of an offense will
remove liability if the accomplice gives timely warning to
the police. A "timely warning” would be one which notified the

police in time to prevent the commission of the crime if they

2.



acted upon that warning. If timely warning cannot be made
by reasonable efforts, an accomplice may still avoid liability
by making a reasonable effort to prevent the commission of the

offense. For example, the accomplice who supplies a gun to

be used in a planned bank robbery c¢could avoid liability by warn-

ing the bank manager of the planned crime a day before it is to
occur. Note that the defense is an affirmative defense which
the defendant must prove by a preponderance of the evidence.

Subsection (a) (2) lists three situations which the Code
specifically excludes as defenses to liability for the conduct
of anofher.

Paragraph (A) eliminates the accessory's common law
defense that the principal has not been convicted, while .
paragraph (B) acknowledges the generally accepted principle
that a person who is not capable in his individual capacity
of committing an offense may nevertheless be liable for the
behavior of another who has the capacity to commit that crime.

Paragraph (C) recognizes that a person is nevertheless
guilty of the commission of a crime even though the person he
aids or solicits could not be convicted of the crime because
of some legal disabiiity such as youth or mental condition.
The basis for such liability is discussed in the commentary
accompanying § 100(3).

Subsection (b) provides for two exemptions to the

general principles of § 100. The first exemption, providing that

the victim of an offense is not criminally liable as an
accomplice appears in paragraph (1).

It seems clear that the victim of a crime should
not be held as an accomplice in its perpetration, though
his conduct in a sense assists in the commission of the
‘crime. The businessman who yields to the extortion of a
racketeer, the parent who pays ransom to the kidnapper,
may be unwise or even may be thought immoral; [but] to



view theﬁ as involved in the commission of the crime

confounds the policy embodied in.the prohibition; it is

laid down, wholly or in part, for their protection.
Model Penal Code § 2.04(5), Comment. at 35 (Tent. Draft No. 1,
1953)

The second exemption requires the legislature to decide
whether the conduct inevitably incidental to a crime should be
made criminal; for example, is the purchaser of sexual
services guilty of prostitution? The Code does not prohibit
the criminalization of such conduct; it merely provides that
liability does not occur unless a statute specifically provides
that it doeé.

IV. Section 11.16.130. LEGAL ACCOUNTABILITY OF ORGANIZATIONS

Section 130 describes the situations when an organization
(defined in § 11.81.900(b) (37)) is legally accountable for
the conduct of its agent. Section 12.55.035(c) includes a
separate schedule of fines>that can be levied against an
organization convicted of an offense.

An organization is legally accountable for the conduct
of its agent (defined in subsection (b)) constityting an
offense under subsection (1) (A) when the agent is acting
within the scope of his employment and in behalf or the organi-
zation. Subsection. (1) (B) provides that the organization
will also be liable for the conduct of its agent if it solicits
the conduct or subsequently ratifies or adopts the conduct.
Finally, an organization will be liable for its agent's
conduct when the agent fails to discharge a specific duty
imposed on the organization by law (i.e., filing corporate

income tax).



CHAPTER 31. ATTEMPT AND SOLICITATION

I. Section 11.31.100. ATTEMPT

To be guilty of an attempt to commit a crime a person
must. act with. an intent to commit a crime. Acting with the
requisite intent, the defendant must engage in conduct that
constitutes a '"substantial step" toward the commission of
the attempted crime. The "substantial step" language emphasizes
that mere preparatory conduct is not sufficient to constitute

an attempt. .Alaska Criminal Code Revision, Tenative Draft,

Part 2, Commentary at 73-74 (1977) includes guidelines from the
Model Penal Code which further define the phrase "substantial
step". '

Unlike existing law, the Code does not require as an
element of the crime of attempt that the attempted crime fail.
For example, the state may prosecute for the crime of attempted
sexual assault in the first degree without being required to
prove beyond a reasonable doubt that penetration did not occur.
See, § III, infra.

The defenées of factual and legal impossibility are
eliminated in subsection (b). The Alaska Supreme Court has
already held that factual impossibility is not a defense to
attempt, Gargan v. State, 436 P.2d 968 (Alaska 1968).. In
excluding the:defense of legal impossibility the Code ;rovides,
for example, that a person who attempts to receive goods believing
them to.-have been stolen is guilty of attempted theft even

though the goods had not been stolen.



Subsection (c) provides that a renunciation of criminal
intent which succeeds in preventing the attempted crime is
an affirmative defense (defined in § 11.81.900(b) (1)) to
aﬁtempt. The first element of defense, and probably the most
difficult to prove, is that the renunciation must have been
"voluntary and complete" (defined in § 11.81.900(b) (48)).
The second element is that the defendant must have' actually
prevented the crime. If the "substantial step” toward the
commission of the crime is itself a criminal act; the
defendant‘can be prosecuted for that crime, but not for an
attempt to commit the target crime.

With four exceptions, the Code grades attempt one
level below the substantivekcrime, e.g., an attempt to commit
a class A felony will be a class B felony. Attempted first or
second degree murdex or attempted kidnapping are classified
as class A felonies while an attempt to commit a B misdemeanor
is classified as a B misdemeanor.

II. Section 11.31.110. SOLICITATION

To commit solicitation a person must act with the "intent
of causing another to engage in conduct constituting a crime”.
Acting with that intent, the person must solicit another person
to engage in that conduct. "Solicit" is defined in § 11.81.900
(b) (53) as including commands.

Similar to its treatment of attempt, the Code provides that
renunciation is an affirmative defense to solicitation.: The

renunciation must be "voluntary and complete" and the defendant



must actually succeed in preventing the solicited crime. If
the solicited crime ié committed, the defendant may be charged
with the substantive crime. See, § 11.16.110(2) (d).

The Code p;ovides thg same punishment for solicitation as
it does for attempt. While existing law generally punishes
solicitation less severely than attempt, the Code reflects the
judgment that solicitation often presents as much danger as an
attempt and should be treated similarly for sentencing purposes.

III. Section 11.31.140. MULTIPLE CONVICTIONS BARRED

Subsection (a) is designed to permit prosecution for
attempt or solicitation even if fhe target crime was completed.
Although prosecution is allowed for both the preparatory and
target crime, subsection (c) prohibits convictions of both
crimes. As used in this statute "conviction" refers to
the imposition of multiple sentences for the listed offenses
and not the jury's return of multiple guilty verdicts.

Subsection (b) precludes conviction of solicitation and
attempt for conduct designed to culminate in the commission of
the same target crime. The subsection reflects the policy of
finding the evil of preparatory action in the danger that it
may culminate in the substantive offense that is its pbject;
there is no reason to cumulate convictions of attempt and soli~
citation to commit the same crime.

Subsection- (d) is included to emphasize that subséctions
(b) and (c) deal only with convictions and not with prosecutions.

IV. Section 11.31.150. SUBSTANTIVE CRIMES INVOLVING ATTEMPT

" AND SOLICITATION

This section provides that a defendant may not be charged




under § 11.31.100 or 110 if a statute defining an offense pro-
vides that an attempt or solicitaﬁion to commit the offense
itself constitutes the subskantive offénse. For exampie,

§ 11.46.260 provides that the crime of removal of identification
marks occurs when a person "attempts to deface . . . any

serial number". A person who engages in this conduct must be
charged with the substantive crime and not with attempt under

§ 11.31.110.



CHAPTER 41, ARTICLE 1. HOMICIDE

I. Section 11.41.100. MURDER IN THE FIRST DEGREE

Under the Code a person commits murder in the first
degree when he intentionally causes the aeath of another
person. The statute &oes not require that the defendant act
with "deliberate and premeditated malice". 1Instead, the
definition of "’ntentlonally" (§11.81.900 (a)(l)) requires
that he act with a conscious objective to caﬁse‘death. J

' Murder in the first degree also includes causing another
to commit suicide throegh duress or deception. Conduct
included in this category could include entering into a
suicide pact with the intent not to go through with the act
after the other person commits suicide;

befenses appiicable to first degree murder are set out -
in §115(a) and (d)ﬂand‘areAdiscﬁssed infra o

Murder is an unclassified felony punlshable by 20 - 99
years imprisonment in § 12.55. 125(a). A

II. Section 11.41.110. MURDER IN THE SECOND DEGREE

The crime of murder in the second degree, ﬁuﬁiShablé by
5 - 99 years 1mprlsonment in §12.55. 125(b), ‘is described in
three subsections. o

Subsectlon.(a)(l) covers conduct falling short‘of‘iﬁ- -
tentional kiliingé " A defendant is gu{ity of murder in the
second degree under this subsection if’ acting w1th an intent
to cause serious phy31cal 1nJury, or w1th knowledge that his
conduct is substantially certain to catise ‘death or serlous

physical injury, he causes the death of another person.



Shooting into a crowded room without an intent to cause
death or serious physical injury would be an example of an
act done with knowledge that death or serious physical
injury is substantially certain to result.

Subsection (a) (2) describes conduct that is very similar
to the "substantially certain" clause in subsection (a)(1).
Under this provision, however, the defendant need not
necessarily know that his conduct is substantially certain
to cause death or serious physical injury. An example of
conduct éovered by this-prbvision would be shooting through
a tent under circumstances where the defendant did not know
a person was inside or persuading a person to play '"russian
roulette". The defendant is only required to intend to
perform the act; there is no requirement that he intend to
cause death or that he know that his conduct is substantially
certain to cause death.

. Subsection (a)(3) states the Code's felony-murder:rule.
Under the rule, a felon is guilty of murder in the second
degree if any person causes the death of any nonparticipant
dﬁring, in furtherance of, or:in flight from one of the
underlying felonies. The limitation to deaths of nonparticipants
insures that a felon will not be liable for the death of his
accoiplice caused, for example, by a bank guard attempting
to apprehend the felons. If a bystander is killed in crossfire
between the felons and the guafd, however, the felons will

be guilty of felony-murder.
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III. Section 11.41.115. DEFENSES TO MURDER

Subsection (a) codifies the "heat of passion" defense
to murder. -If the defense is successfully raised the defendant
would still be guilty of manslaughter. See subsection (e).
The term "serious provocation" is defined in subsection
(£)(2) to preclude consideration of whether the defendant
was intoxicated in determining whether the provocation was
sufficient to create an intense passion in a reasonable
person.
Subsection (b) provides a limited affirmative defense
to the felony-murder rule. The defense is availableif the
defendant was unarmed, unaware that his co-felons, if any,
were armed or intended to engage in conduct likely to result
in death or serious physical injury, and did not commit,
solicit, or aid in the commission of the homicidal act.
Subsection (c¢) was referred to at Criminal Law Subcommission
meetings as the '"felony-murder merger doctrine'. In considering
this extremely limited exemption from the felony-murder
rule, it must be recalled that the purpose of the rule is to
diminish the risk of unintentional or even accidental killings
during the commission of violent felonies. One of these
felonies, burglary in the first degree, occurs when a person
enters a dwelling with intent to commit a crime. If 'a person
commits burglary in the first degree by breaking into a
house with intent.to kill the occupant, the‘felony—murdef

rule would have no deterent effect.

11.
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Permitting a conviction for murder under the felony-murder
rule in this circumstance would also have the effect of
‘preventing the jury from considering whether the defendant
acted in the "heat of passion".

The Code does not permit a conviction for felony-murder
in this situation; the felony is said to "merge'" with the
homicide. Of course, the defendant can still be charged with
first or second degree murder for the intentional killing.
The effect of the felony—mﬁrder merger doctrine is to prohibit
a second degree murder conviction solely on proof that the
defendant comitted first degree burglary by entering a
dwelling with intent to kill the occupant.

Subsection (d) provides a defense to murder in the
first degree and murder in the second degree under subsection
(a) (1) if the defendant hdnestly, but unreasonably, believed
circumstances to be such, that had they been as they believed
them to be, he would have had a legal justification for: the
killing. For example, a person who intentionally causes
death acting on a réasonable belief that suchAan.action is
necéssary to defend himself from serious physical injury
will not be guilty of murder or any other crime since he can
establish the justification of self defense set forth in §
11.81.335. 1If, however, the trier of fact finds that the
belief, though an honest one, was an unreasonable one, the
defendant would have a defense to murder but could still be

convicted of manslaughter. -

12.



IV. Section 11.41.120; 130. MANSLAUGHTER; CRIMINALLY
NEGLIGENT HOMICIDE

In the Code, ﬁanslaughter is defined as any intentional
knowing or reckless killing not amounting to mufder. Included
in this category would be "heat of passion" killings, killings
done under an unreasonable belief as to justification and
all reckless killings. Additionally, the crime of manslaughter
.also specifically covers the situation when a person intentionally
aids another to commit suicide. The crime of criminally :
negligent homicide covers all criminally negligent killings.
Manslaughtef is classified as a class A felony; criminaliy
negligent homicide is a class C felony. o »

The culpable mental statés of recklessness and criminal
‘negligence (defined in § 11.81.900(a)(3)&(4)) are similar in

two respects. Both involve a "substantial and unjustifiable

risk that the result will occur" (in the case of‘é homicide,
death) and both require a disregard of that risk constituting
"a gross-deviation from the standard" of conduct or care ‘
that "a reasonable person would observé in the‘éituation."
Recklessness, however, requires a "conscious disregard" of
that risk - the defendant must subjectively be aware of the
risk. The criminaily negligent defendant, on ﬁhe other hand,
is unaware of the risk and hence disregards it unconsciously.
In one limited situation proof of recklessness need not
depend on an actual awareness of risk: "a person who is
unaware of a risk of which he would have been aware had he
not been intoxicated acts recklessly with respect to that
risk." § 11.81.900 (a)(3).

13,



The defendant who consciously disregards a "substantial
‘and unjustifiable risk" that his conduct will cause death is
guilty of manslaughter under the Code if death results. The
defendant who causes death but was unaware of the risk is
guilty of criminally negligent homicide. By requiring that
the defendant's conduct or care constitute a "gross deviation
from the standard"” of conduct or care that "a reasonable
person woﬁld observe in the situation," the revised manslaughter
and criminaily negligent homicide statutes incorporate the
existing rule that ordinary negligence cannot support a
conviction for manslaughter.

V. Section 11.41.140. DEFINITION

To commit any form of homicide, the defendant must
cause the death of a person. This section defines "person"
as a human being who has been born and was alive at the time
of the criminal act. Thus, abortions are excluded from the
coverage of this article. The crime of abortionris defined
in AS 11.15.060, and that provision is not chéng;d by the
Code.
The definition of "alive" is the converse of the definition

of "death" appearing in existing AS 9.65.120.

14.



CHAPTER 41, ARTICLE 2. ASSAULT AND RELATED OFFENSES

I. Section 11.41.200. ASSAULT IN THE FIRST DEGREE

Assault in the first degree, a class A felony, is the
most serious form of assault in the Code. The crime may be
committed by any of three methods.

The first, subsection (a)(l), coincides with existing
law by providing that an assault by means of a dangerous in-
strument is treated more severely than other forms of assault.
The suSsection requires that the defendant act with an intent
to cause serious physical injury and that he cause physical
injury to any person (of course, excluding himself) by means of a’
" dangerous instrument. An attempt to cause such injury, as with
other forms of assault, is covered under the Code's general
attempt statute, § 11.31.100. The terms "dangerous instrument",
"physical injury" -and "serious physical injury" are defined in
§ 11.81.900(b).

Subsection (a) (2) describes conduct where the defendant,
intending to cause serious physical injury, causes such injury

by any means.

Subsection (a) (3) is particularly significant when con-
_sidered in conjunction with § 11.41.110(a) (2) defining the same
conduct as second deg;ee murder when death résults. The murder
provision applies to conduct of extreme depravity, such as
shooting a bullet through a tent without any specific homi-~
cidal intent. Although this conduct will constitute manslaughter
under current law in the event of a fatality, it does not cons-
titute assault if the result was serious but non-fatal injury.
This obvious gap in existing law is closed by subsection (a) (3).

15,




II. Section 11.41.210. ASSAULT IN THE SECOND DEGREE

Assault in the second degree is a class B felony that may
be accomplished by any of three methods.

Subsection (a) (1) parallels subsection (a)(2) of the first
degree statute. In committing second degree assault, however,
the defendant need only act with an intent to cause physical
injury. An intent to cause serious physical injury is required
under the first degree provision.

Subsection (a) (2) provides that intentionally placing another
person in fear of imminent serious physical injury by means of
a dangerous instrument is a serious felony offense. The sub-
section is an aggravated form of assault in the third degree
under subsection (a)(3). Note that the definition of dangerous
instrument includes loaded as well as unloaded firearms.

Subsection (a)(3) covers the reckless causing of serious
physical injury by means of a dangerous instrument. As an in-
toxicated person acts recklessly (§ 11.81.900(a) (3)) and be~-
cause an .automobile can be a dangerous instrument, (§ 11.81.
900(b) (11)),.it is expected that this subsection will pri-
‘marily be used to prosecute drunk drivers who seriously injure
‘their victims. A

III. Section 11.41.230. ASSAULT IN THE THIRD DEGREE

Assault in the third degree is a class A misdemeanor.
The three subsections of the statute require that the victim be
threatened with physical injury or that he suffer physical

injury.

16.



Subsection (a) (1), by providing that intentionally or

recklessly causing physical injury to anothér person constitutes
. misdemeanor assault, parallels the existing assault and
assault and battery statute, AS 11.15.230.

Under sqbsection (a)(z) a person commits assault in the
third degree if he acts with the culpable méntal state of
criminal negligence and causes physical injury to another person
by means of a dangerous instrument. Unlike existing
AS 11,15.?00 thé statute is not limited to firearms but inéiud§§ i
all dangerous instruments. / |

Subsection (a)(3), the nonaggravated‘form;of second
degzge assault under § 210(a)(2), provide% thatAintehtion-

ally p}acing,gnogger in fear of imminen; physical injury is

a class A misdemeanor.

IV. Section 11.41.250. RECKLESS ENDANGERMENT

If‘a person engages in rgckless conduct and death re-
sults, he will be guilty of either murder in the second degree
or manslaughter depending;qn the presence of "extreme in-

- difference to the value of human life." If the person engages

in the same conduct but no one is killed, but someone is in-

jured, he will be guilty of some degree of assault. .The crime

of reckless endangerment covers the situation where the person
acts with phe,sgyg,Qegree_of ;qulgssness as ;9g§rds,ﬁuman life,
but no one is injured. The person, for example, who shoots

2 bullet through a tent and fortunately does not kill or

injure anyone could be charged with reckless endangerment.

17..



CHAPTER 41, ARTICLE 3. KIDNAPPING AND CUSTODIAL INTERFERENCE

I. Section 11.41.300. KIDNAPPING

There are three methods of committing kidnapping under
the Code. Each requires that the defendant restrain his
victim. "Restrain" is defined in sec. 11.41.370(3). Restraint
may be accomplished by moving a person or by confining him.
The person's movements must be restricted unlawfully and
without his consent. Paragraphs (A) and (B) of the definition
describe when a restraint is "without consent'.

Kidnapping will occur ﬁﬁenwthe defendant restrains his
victim with one of the five intents spgcified in paragraphs
(A) - (E) of subsection (a)(l). The intentsidescribe the »
most typical kidnapping situations.‘ Nd;e that there is no
requirement that the intent actually be carried out.

Paragraph (A) covers the intent to hold the victim for
ransom, reward or other payment. The éhrase "or other
payment" would cover the situation whére a child was taken
from his parents to be sold to a "blackmarket adoption ring.
Paragraph (D) refers to an 1ntent to interfere with the
performance of any governmental or political function. This
would 1nc1ude, for example kldnapplng a legislator so that
he would be unable to part1c1pate in an official debate.
Paragraph iE) covers a restralnt w1th intent to facilitate a
felony. Movements that are merely incidental to the commission

of another crime do not fall within this provision.

18.



Holding a person at gunpoint during a robbery, for example,
will not be elevated to kidnapping even though tﬁe person's

movements are restricted.

Kidnapping will also occur when a person is restrained

under subsection (a)(2). Because it is impossible to list
all the unlawful intents that may be involved in kidnapping %
under subsection (a)(l) and because proof of the defendant's i
intent may sometimes be impossible, paragraph (A) of subsection |
(a) (2) provides that testraining ancther person by secreting |
and holding him in a place where he is not likely to be found
is kldnapplng
Pursuant to peragrapn (b) of subsection (a)(2), restraining
another person under circumstances which expcse him to a
snbstenfiel fisk of serious physical injury will also qualify
as kidnapping. The primary application of this provision
will‘be in situations where the victim is not secreted and it
is 1mp0331b1e to establish whether the defendant s intent
fell within subsection (a) (L). , V
Subsectlon (b) prov1des that a relatlve (deflned in §370(2))
has an afflrmatlve defense to a charge of kldnapplng under‘
(a)(2)(A) 1f he restrains a child under 18 or an incompetent |
person w1th the prlmary 1ntent to assume custody over “him. g
The ]ustlflcatlon for preferentlal treatment accorded relatives I
is the view that relatives who take a child or incompetent
person from their lawful custodian or acting in response to
understandable, if misguided, domestic passion arid have a genuine
interest or affection for the victim. Their conduct is

neither as culpable as that of the
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stranger who takes the child nor are they as likely to endanger
the victim's welfare or sense of sécurity as would the’
stranger. Howéver, while the relative has not committed
kidnapping under subsection (a)(2)(A), he could still be
charged with custodial interference or kidnapping under
subsection (a)(l) or (a)(2)(B). ,

Subsection (c) provides that kidnapping is an unclassified
felony punishable by a 5-99 year term of imprisonment inr
sec. 12.55.125(b}. However, the offense can be réduced to
an A felony if the defendant successfully establishes the
affirmative defense specified in subsection (d). ‘

Subsection (d) provides an affirmative defense (which
the defendant must prove by a preponderance of the evidence)
to kidnapping. The successful raising of the defense will
not free the defendant; it merely feduces the penalty for
kidnapping. The defense is available if the defendant
voluntarily releases the victim in a safe place before
arrest, or within 24 hours after arrest, Withéﬁé having
caused serious physicai injury to him and without having
sexually assaulted him. This affirmative defénse should
encourage the defendant to éxércise care in thé custody of a
victim and to release the victim when doubts arise in the

kidnapper's mind.
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II. Section 11.41:320; 330. CUSTODIAL INTERFERENCE- IN

THE FIRST AND SECOND DEGREE

While aimed’ primarily’at elriminating kidnapping charges.
frbm-‘child-* custody disputes; the statutes.on custodial:
interference protect 'parental: custody against all unlawful
ihterrupfion, even:when the child: itself is a willing, un-.
déce‘i'ved; participant in the attack: on this interest of. its
parent". Model ?éha-‘l‘" Code § 212.4, Comments (Tent. Draft.

No. 11,1960).

The  second degree crime,. a class. B:misdemeanor, encompasses
afy interférence with lawful custody rights by a relative
scting with the intent to hold the victim: for a protracted.
period. The défendant must“ know he has no Tegal right to
interfere with the custody of the victim. The statute
covers not only chil‘d‘; custody situdtions;, but also interference
with children in state custody; inc¢ompetents or others who
iré entrusted by law to the custédy of another person or
institution. ‘

Gistodial interference is aggravated to a C felony when

the defenddnt rémoved the vietim Erom. the state.
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CHAPTER 41, ARTICLE 4. SEXUAL OFFENSES

I. Section 11.41.410. SEXUAL ASSAULT IN THE FIRST DEGREE

Sexual assault in the first degree is the most serious
sexual offense in the Code and is classified as a class A
felony. The statute prohibits four forms of conduct in-
volving sexual penetration or an attempt to engage in sexual
penetration. As with the other sections of the article, the crime
is "sex-neutral”. Sexual assault in the first degree can be
committed by a male or female defendanf with a male or female
victim. The term "his" is used throughout the article for
drafting convenience.

Subsection (a)(l) prohibits sexual penetration without
consent. The term "sexual penetration" is defined in
§ 11.81.900(b) (52) to include genital and anal intercourse
as well as oral sexual acts. Additionally, any intrusion,
however slight, of an object or any part of a persons body
into the genital or anal opening of another person will con-
stitute sexual penetration. The definition does not require
that the presence of semen be shown to establish Fhat sexual
penetration has occurred. Note also that each party to the
acts defined as "sexual penetration” is considered to be
engaged in sexual penetratioﬁ.*vif:the defendant,,fo;@examgle,
forces his victim to perform fellatio, the defendant has
engaged in sexual penetration with another person.

The term "without consent" is defined in § 11.41.470(3)
in a manner to eliminate the need for proving resistance by the
victim when he or she was coerced by the use of force against

person or property or by one of the three specified threats.
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Additionally, sexual penetration will be "without consent”
when the victim is. incapacitated (defined in é 11.41.470(1))
as a result of an act of the defendant (i.e., knock-out drug
placed in drink).

Subsection (a) (2) covers instances of sexuél assaults
involving attempts to engage in sexual penetration when the
victim suffers serious physical injury.

Subsection (a) (3) prohibits sexual penetration with a
person under 13 regardless of whether the act was consensual.
Sexual penetration with persons under 16 but over 13 is pro-
hibited in § 11.41.440(a) (1).

Subsection (a) (4) provides that the final form of sexual
assault in the first degree occurs when a person 18 or older
engages in sexual penetration with a person under 18 who is
entrusted to his care by authority of law (i.e., ward) or who
is his son or daughter. Insofar as the statute applies to
a victim under 18 who is the defendant's son or daughter, it
raises what would be a C felony under the incest statute, § 11.

41.450, to an A felony.

II. Section 11.41..420f SEXUAL ASSAULT IN THE SECOND DEGREE

The crime of sexual assault iﬁ the second degree provides
that’it is a B.felony tg coerce a;person;to engage ;n_sgxual
contact by causing physical injury to anyone or by threatening
anyone with imminent death, imminent physical injury or imminent
kidnapping. If the victim was coerced to engage in sexual
contact by such a threat or by the infliction of physical injury,
it is immaterial whether resistance occurred.

The term "sexual contact® is narrqwly defined in § 11.81.

900(b) (51) to cover specified types of intentional sexual touchings.
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The definition covers acts where the defendant touches the
victim as well as acts where the defendant causes the victim
to touch himself or the defendant.

III. Section 11.41.430. SEXUAL ASSAULT IN THE THIRD DEGREE

This statute, a class C felony, prohibits sexual penetration
with two classes of persons that the legislature has determined
require special protection under the‘law, regardless of whether
the act occurs "without consent”. If, however, the act occurs
"without consent" of the victim, prosecution should be brought
under § 11.41.410(a) (1).

Subsection {a)(1l) prohibits sexual -penetration with a person
who ‘is known by the defendant to be suffering from a mental
disorder or defect which req@ers him incapable of appraising
the nature of his conduct. 'Po insure that the criminal law
does not deny mentally incapacitated persons the right to have
sexual relationships, .the provision further requires that the
conduct occur under circumstarnces 'in which a person who is
capable of appraising the nature -of the conduct would not have
engaged in the sexual act.

Subsection (a) (2) :prohibits sexual;penetratién with
-a pérson who is known to be incapacitated. "Incapacitated”
is -defined 4n § 11.41.470(a) (1) as a person who is temporarily
incapable of appraising the nature of *his conduct -and who
is physically unable ‘to -express .unwillingness ito act. :Sexual
_penetration with an intoxicated person who has "passed out" would
be covered by the :section., If the sexual act occurs "without
consent", prosecution should be brought under the more serious

offensé of sexual assault in the first degree, §'11.41.410(a)(1).
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IV. Section 11.41.440; 445(b). SEXUAL ABUSE OF A MINOR;

AFFIRMATIVE DEFENSE

This provision, a class C felohy,~prohibi£s sexual
‘penetration with children under 16 and sexuél‘¢ontact with
children under 13. The crime occurs regardless’pf whe£her the
child consented to the sexual acﬁ. '

Subsection (a) (1) applies to a person 16 or older who '
engages in sexual penetration with a person;wh&_is under 1§
but 13 or older. 1If the victim is under li;gérOSecution
should Be brought under § 410(a)(3). If the victim is under
18 and the defendant's son or daughter or is' entrusted to the
defendant's care under authorif& of law, prosécﬁtion should‘be
brought underbs 410 (a) (4). ’

Sexual contact between a person 16 or: older and a persoﬁ
under 13 is covered in subsection (a)fzy. If the victim is
undef 16 bﬁt over 13, and the defendant is 19 or older, prosecution
should be brought ﬁnder the "contributing” étatute, § 11.51.130
(a) (4). 4 ' L

In § 445(b), the Code recognlzes the limited afflrmatlve de-
fense (which the defendant must establish by a preponderance
of the evidence) of reasonable mistake as té age when liability
for sexual assault orvsexuél abuse of a minor is dependent on'
that factor. The defense ﬁay‘only be raise§ when the victim
is 13 or older at the time of the assauit. If the victiﬁ is
less than 13, the defendant w1ll be strictly 11able regardless

of his belief as to the v1ct1m s age.
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V. Section 11.41.445(a). GENERAL PROVISIONS - "SPOUSAL
IMMUNITY" .

Under existing law, a person can never be charged with the
rape of his spouse. The Code substantiallyylimits this immunity
from prosecution by providing for £he affirmative defense
specified in § 445(a). A person charged with a sexual assault
of his spouse under the Code will only be afforded a defense if
the spouses were living together at the time of assault and if

he did not cause physical injury to his spouse.

VI. Section 11.41.450. INCEST

This statute prohibits consensual acts of sexual penetration
by a person 18 or older with a person who falls in one of the
three classes of relationships listed in (a) (1)-(3). Incest is a
class C felony.

VII. Section 11.41.455. UNLAWFUL EXPLOITATION OF A MINOR

Though this section is new to Alaska law, similar conduct
has arguably been covered by the broad proscription of existing
AS 11.40.130, which imposes felony penalties on one who "by
threats, command or persuasion endeavors to induce a child
under 18 to perform an act . . . which would manifestly tend
to cause him to become or remain a delingquent."

The statute can be violated by a person who induces or
employs a child under 16 to engage in one of the six sexual acts
specified in paragraphs (1)-(6) as well as by the person who
photographs, films or televises such conduct. The defendant
must act with the intent of producing a depiction of the act
for a commercial purpose.

Paragraphs (2), (3) and (6) require that the sexual act

be "obscene." The Code does not define what is obscene but

leaves such a determination for Alaska courts to decide.
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CHAPTER 41, ARTICLE 5. ROBBERY, EXTORTION, AND
.- COERCION

I. Section 11.41.500; 510. ROBBERY IN THE FIRST AND

SECOND -DEGREE

Two degrees of robbery exist in the Code. Robbery in
the second degree contains the basic statement of the
crime, with section 500 providing that certain aggravating
factors will raise the crime to robbery in the first degree.

The second degree provision will be used in prosecuting
unarmed robberies. By referring to takings from the "immediate
presence and control of a person' the statute is broad
enough to cover takings directly from the person as well as
takings which, though not from the person, pose identical
dangers - i.,e., the taking of a pocketbook placed on a park
‘bench accomplished by threatening the owner who is sitting
on the bench.

Section 500 raises the crime to robbery in the first

~degree if at least one of three aggravating factors is
present. First, a defendant commits first degree robbery if
he is armed with a deadly weapon, regardless of whether the
victim is aware that the defendant is so armed.

Second, the robbery becomes first degree if the defendant
represents by word or conduct that he or another participant
is armed with a deadly weapon or dangerous instrument, even
if nobody is so armed. This aggravating factor is present
when a robber uses a note, a fake weapon or a "hand in

pocket" technique to convey the impression that he is armed.
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Third, the robbery is elevated to first degree if the
defendant uses or attempts to use a dangerous instrument, or
causes or attempts to cause serious physical injury.

II. Section 11.41.520. EXTORTION

The extortion statute in the Code is virtually identical
to the statute passed by the legislature in 1974. The only
changes that have been made were necessary to conform the
statute to the Code's uniform general definitions (i.e., in
paragraph (1) the term "bodily injury" was changed to
"physical injury").

Extortion is a B felony regardless of the value of the
property that was obtained. In this regard, extortion
differs from the theft provisions by not making the classification
dependent on the value of the property.

Under paragraph (1), extortion can be committed by
obtaining property of another by threatening physical injury.
It is important to note that while this conduct is similar
to robbery, the extortion statute specifically excludes
situations amounting to robbery from its coverage. Thus, if
the threat is of immediate physical injury, the crime is
robbery; if the threat involves other than the immediate
infliction of physical injury, the crime is extortioen.

Extortion requires that the defendant actually obtain

property by means of a threat.
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If a threat is made and the victim does not comply with the
demand, prosecution should be brought for attempted extortion,
a class C felony under sec. 11.31.100.

III. Section 11.41.530. COERCION

Coercion is classified as a C felony. Coercion of a
person to do or abstain from any act when he has a legal
right to do the opposite is prohibited. The crime of coercion
describes conduct that is very similar to extortion.

However, there is one primary distinction between the two
cfimes. Under extortion, the defendant must threaten

his victim and obtain property. Under the crime of coercion,
any act may be compelled by means of a threat.

The type of threats that will be the basis of a charge
of coercion are specified in paragraphs (1)-(6). These
threats are identical to the threats listed in the same
paragraphs of the extortion statute. One threat listed in
the extortion statute is not, however, included in the
coercion provision. Paragraph (7) of the extortion statute
prohibits a threat to"inflict any other harm which would not
benefit the person making the threat or suggestion". By
not ﬁnciuding this rather broad provision in the coercion
statute, the code is consistent with the existing blackmail
statute, AS 11.15.300, the current equivalent of the coercion
statute, which defines the proscribed threats more narrowly

than the extortion provision.
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CHAPTER 46, ARTICLE 1. THEFT AND RELATED OFFENSES

‘1. Section 11.46.100. THEFT DEFINED "

The primary purpose of this article is the consolidation
of the traditionally distinct crimes of larceny, larceny by
trick, embezzlement, theft of mislaid property, obtaining
property by false pretenses, recéiving stolen property and
theft of services into the crime of theft. '"Theft" is
defined in §100. The crime of theft is divided for pﬁrposes
of punishmeht into four degrees in §130-150, depending
primarily on the value of the property or services that was
the subject of theft. The prohibited conduct is designated
as "theft" to avoid any implication that the crime ié limited
by the scope of common law larceny. '

Subsection (1) describes conduct traditionally classified
as larceny or embezélement. The defendant must act with
"intent to deprive another of property or to appropriate
property of another". The terms "appropfiate" and '"deprive"
are defined in §990(1), (2). .

Subsections (2)-(6) refer to sections describing how
theft of lost property, theft by deception, theft by receiving,
theft of services, and theft by failure to make required
disposition of funds received or held may be committed. Tt
is important to note that the conduct described in these
sections doe§ not‘define separate crimes. Conduct described
as theft by deception in §180, for example, is theft under
§100, and depending on the value of the property involved
will be punished as theft in the first, second, third, or

fourth degree.
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There is no separate‘offense of theft by deception in the
Code. See also §110(a). l

To comm;t theft under paragraphs (1), (2), (3) and (6)
‘the defendant must "obtain" property of another. The
definition of "obtain" in §900(5) extends the concept of
taking to include constructive acquisition of property.
Because -asportation or '"carrying away' of property is not an
element of theft under the consolidated theft statute, theft
of real property is possible under the Code, even though it
was not included within the common law crime of larceny.

-The question of what can be the subject of larceny is
resolved in existing law by an extensive, specific listing
of ‘'various ‘items which could not be the subject of larceny
at common ‘law.  The Code simply prohibits theft of property
or services.  Property is defined broadly in §11.81.900(b) (44)
as "an article, substance, or thing of value". If the-
subject of theft is a thing of value it will be covered by
the Code regardless of whether it was included under the
more restrictive common law definition of property.

;’Withﬁrégard to property subject to a security interest,

the Code recognizes in §990(6) that possession of the
property is the most important factor. A person in possession
does not.commit theft if he withholds property from a secured

party.-
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The conduct, however, may be criminal under §730, defrauding
creditors, Note also that in the absence of a specific agree-
ment to the contrary, a secured party commits theft if he
repossesses property without the consent of the party in
possession.

II. Section 11.46.110. CONSOLIDATION OF THEFT OFFENSES:

PLEADING AND PROOF

Section 110 specifies the procedural consequences
resulting from the consolidation of theft offenses. Under
the Code a charge of theft is sufficient without designating
the particular means by which the property or services was
obtained. The section serves to underscore one of the chief
aims of the article: elimination of the confusing distinctions
among the most typical theft offenses. See generally, State
v. Jim White, 508 P.2d 430 (Or. App. 1973),interpreting
similar language in the Oregon consolidated theft statute.

III. Sections 11.46.120-150; 990 THEFT IN THE FIRST, SECOND,

THIRD, AND FOURTH DEGREE; VALUE OF PROPERTY

A. Section 11.46.120. Theft in the First ‘Degree

A person commits theft in the first degree, a class B
felony, when he commits theft as described in §100 and the
value of the property or service that is the subject of
theft is $25,000 or more.

B. Section 11.46.130. Theft in the Second Degree

Subsection (1) provides that theft in the first degree,
a class C felony, is committed if a person commits theft as
described in §100 and the value of the property or services

that is the subject of theft is $500 or more.
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Subsection (2) provides that the theft of any firearm
or explosive, regardless of value, is theft in the second

degree. This provision is included because of the frequency

with which stolen firearms and explosives are used in committing

other crimes. The terms "firearm" and "explosive" are
defined in §11.46.900(b).

Subsection (3) provides that the theft of any property
from the person is treated as second degree theft. This is
consistent with existing AS 11.15.250, larceny form a person,
which treats non-forcible thefts from the person (i.e.,
picking a pocket) as a felony, regardless of the value of
the stolen property. Note, however, that if force is used
the defendant has committed the more serious crime of robbery.

C. Sections 11.46.140-150. Theft in the Third

and Fourth Degree

Theft of property or services worth between $50 and
$500 or the theft of a credit card (defined in §11.81.990
(b)(8)) is a class A misdemeanor, theft in the third degree.

Theft in the fourth degree, a class B misdemeanor, is
committed by the theft of property or services worth less
than $50.

D. Section 11.46.980. Value of Property

Because the degree of theft is primarily determined by
the value of the property involved, the Code includes rules
for determining value. While discussed in the context of
the theft provisions, the rules specified in this section

apply to all offenses in Chapter 46 in which it is necessary
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to determine value.

Subsection (a) provides that value will ordinarily mean
the market value of the property at the time of the theft.
If this cannot reasonably be ascertained, value means the
cost of replacing the property.

Subsection (b)(l) provides that the value of a written
instrument constituting an evidence of debt, such as a
check, draft, or promissory note, shall be considered the
amount due or collectable on the instrument. Pursuant to
subsection (b)(2), the value of. any other written instrument
is considered the greatest amount of economic loss which the
owner might reasonably suffer because of the theft.

Subsection (c¢) provides that amounts involved in criminal
acts committed under on course of conduct are to be aggregated
in determining the degree of theft.

(Subsection (c)) permits the cumulation of
small amounts taken from the same or several
persons pursuant to one. . . course of
conduct . . . As an example of its appli- -
cation, a bus driver or several bus drivers
might pursue a scheme in which each day he

or they would withhold not more than two

or three dollars from the day's receipts.

Or a transient operator might move from
house to house in a neighborhood promising

to seal roofs at $65 a roof, either abscond-
ing with the payment or dabbing at the

roof with a few cents worth of tar. 1In
either instance the employer, the householder
and the community incur substantial financial
loss. The . . . course of conduct is
calculated enough that it suggests a need for
a substantial term or imprisonment or a
period under probation. However, so long

as each taking is considered a separate
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offense all the acts will be in the
misdemeanor category only . By
.aggregating the amounts, the defen-
dant may be brought into the felony
range- of punishments.

Proposed Revision of the Michigan Criminal Code, at 222 ..
- (Michigan State Bar 1967).

IV, - Section 11.46.160. THEFT OF LOST OR MISLAID PROPERTY

Pursuant to §100(2), a persoﬁ commits theft if he
commits conduct described in §160, theft of lost or mislaid
property.

The requirements of this statute are (1) the obtaining
of property by the defendant (2) knowing it to have been
lost, mislaid or delivered to him by mistake and (3) failing
to take reasonable measures to restore the property to its
owner (4) with intent to deprive the owner of the property.
Subsection (b) specifically lists notification of a peace
officer or the owner as a ''reasonable measure' to restore
property.

V. Section. 11.46.180.  THEFT BY DECEPTION

Section 180 provides that a person commits theft if,
acting with the specified intent "he obtains property of
another: by deception." To insure that the criminal courts
are not.swamped with cases which should be treated as civil
breach of.contract claims, subsection (b) requires that the
deception be established by more than a mere showing that

the  defendant’'s promise was not kept
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"Deception' is defined in §11.46.900(b) (14) to cover
five forms of conduct. Paragraph (A) codifies the traditional
false pretenses concept of knowingly creating a false
impression, but broadens its scope to include confirming
another's impression which the defendant does not believe to
be true. The false impression may relate to law, value,
intention or other state of mind. The traditional restriction
to "existing facts'" is rejected, as is the'requirement of a
"false token'.

If the defendant knowingly fails to correct a false
impression which he has previously created he has committed
deception under paragraph (B). Paragraph (C) provides that
deception also occurs when a seller knowingly prevents a
buyer from acquiring relevant information to the disposition
of property or services.

Paragraph (D) reaches the conduct currently covered by
AS 11.20.400 - conveying an interest in property and failing
to disclose a claim which impairs the enjoyment of the
property.

Paragraph (E) provides that a person obtains property
by deception if he promises performance which he intends or
knows will not be performed. The original promise is actually
the creating of a false impression under paragraph (A).
However, it is adviseable to provide specifically for theft
by a false promise to emphasize that the common law restriction
to "existing facts" cannot be interpreted to exempt false

promises from the coverage of the theft statute.

36.



o Sectlon 180(c) provxdes that "deception” does not
T1nc1ude falslty as to matters having no pencuniary significance,
such as a false statement by a car salesman ‘that he belongs
to the Elks Jin order to sell a car to an enthusiastic Elk.
The:snbsect}on_also provides that "deception" does not
inplnde "puffing" by statements unlikely to deceive ordinary
persons in the group addressed. An example of "puffingJ
would be a salesman s statement that "this shampoo will make
persons of the opposite sex fall_all over you'.

It should also be noted in §11.46.985 the Code speclflcally

rejects any pos31b1e defense that deceptlon cannot occur
unless a person was deceived. Frauds involving machlnes
‘ranglng from insertlng a slug into a parking meter to large
segleycompnter frauds, w111 be covered under the consolidated
theft stetute. v
VI. - Section ll 46.190. THEFT BY RECEIVING

. The Code prov151on prov1des that a person commits theft
1f he "buys recelves retains, conceals, or disposes of -
stolen property with reckless disregard that the propertyA
was stolen » The term "'stolen property" is defined in
§11 46. 990(7) : .

The statute does not require that the defendant "know"
that the property was stolen; reckless dlsregard as to thlS

uff1c1ent The definition of recklessly 1n

element 13

§11. 81 900(a)(3) would requlre the state to establlsh that

the defendant was actually aware and consc1ous1y dlsregarded
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a substantial and unjustifiable risk that.the pfbéerfvaas
‘stolen, Further, the defendant's disregard of‘tﬁe riék that
the property was stolen must constitute "a gross dev1at10n
from the standard of conduct that a reasonable person would
observe in the situation". Buying a new color telev131on
from a person in the street for $50 would be an éiampie of
conduct done with "reckless disregard" as to'wﬁether the k

property was stolen.

VII. Section 11.46.200. THEFT OF SERVICES

The purpose of §11.46.200 is to protect both 1nd1v1duals
and commercial enterprises that supply services to the
public from conduct not only partly covered by existing
statutes. "Services" is defined broadly in 511.46.900(5)(50)
to include all types of services mentioned in éiisting iaw
but, in addition, specifically covers theft of labor and
professional services. -

Subsection (a)(l) covers the obtaining of services by
deception, force, threat or other means to avoid paymenf for
the services. Enforceability is simplified by subsection
(b), which proﬁides that absconding without paying for 
hotel, restaurant or other similar services is prima facie
evidence that the services were obtained Ey deception.

Theft of services also occurs when a perséﬁ:iﬁproperly
diverts services under his control to his or énoﬁhér's
benefit. Paragraph (a)(2) would cover; for examble, the
foreman of a painting crew who has his subordinates paint

his house on company time.
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VIII. Section 11.46.210. THEFT BY FAILURE TO MAKE
REQUIRED DISPOSITION OF FUNDS RECEIVED OR HELD

It is questionable whether existing Alaska law covers
the situation where a person receives property or services
by promising to dispose of it in a certain way, exercises
control over the property or services and fails to fulfill
the obligation. The most typical examples are the employer
who withholds amounts from his employees' pay for taxes,
or the storekeeper who receives contributions for
charity later to be transmitted by check to the‘ultimate

charity recipient, and simply keeps the money.

The conduct described by subsection (a)(l) is criminal

only if the holder of the funds knows of his legal obligation

to pay. Enforcement of this section is made easier by the

prima facie evidence provision of subsection (c¢) that an

employee or officer of the government or a financial institution
or a fiduciary knows his relevant legal oBligations. Such a
persoﬁ is also presumed to have dealt with the held funds as

his own if he fails to account for the funds on 1éwfu1

demand, or if an audit reveals a shortage or falsification

of accounts. The terms ''government" and "fiduciary" are

defined in sec. 11.81.990(b). The term "financial ingti-
tution" is defined in sec. 11.46.900(3).

Subsection (b) provides an exception to the rule that
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requires stolen property to be specifically identified. A
person who violates this section will not escape conviction
simply because he has ﬁingled the victim's money with his
own funds.

IX. Section 11.46.220;230. CONCEALMENT OF MERCHANDISE;

REASONABLE DETENTION AS A DEFENSE

Section 220 is derived from existing AS 11.20.275 but
allows for felony prosecutions when over $500 in merchandise
is involved.

Section 230 is derived from existing AS 11.20.277. It
provideskthat a peace officer, or the owner of a store or
his agent can detain a person when he has probable cause
that the person has committed shoplifting. Note that the
more clearly defined term "probable cause" has been substituted
for the existing term "reasonable cause'" in subsection (a)(1).

X. Section 11.46.260-270. REMOVAL OF IDENTIFICATION

MARKS : UNLAWFUL POSSESSION

The crime of removal of identification marks prohibits
the defacing, erasing or the altering of a serial number or
identification mark "with intent to cause interruption to
the ownership of another." The intent element prevents

conviction of persons who alter their own property.

The crime of unlawful possession prohibits the possession
of property "knowing that the serial number or identification
mark . . . has been erased, altered, changed or removed with

the intent of causing interruption to ownership of another."
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There should be few problems in convincing a jury that a
person discovered, for example, with ten television sets in
his basement, all with their serial numbers removed, possessed
that property knowing it had been altered with the intent to

cause interruption to the ownership of another.

XI. Section 11.46.280. ISSUING A BAD CHECK

The crime of issuing a bad check is committed when a
person.issues (defined in subsection (c)(3)) a check kdefined
in subsection (c)(2)) knowing that it wili ﬁot be honbfed
by the drawee. The penalty for issuing a bad check parallels
the general theft provisions and is based on the face Value
of the check.

Under subsection (b), the state meets its initial
burden of proving knowledge if it shows that the issuer of
the bad check had no account with the drawee at the time
the check was issued or that the drawee refused the check
within 30 days of issue and thé drawer of the check failed to
make full satisfaction within 15 days after notice of dishonor

was sént to him.
XII. Sections 11.46.285-290. FRAUDULENT USE OF A CREDIT

CARD; OBTAINING A CREDIT CARD BY FRAUDULENT MEANS

Obtaining property or services through the unauthorized
use of a credit card is proscribed in §285. Penaltiés for
the prohibited conéuct parallel those provided for theft.
However, bécause it is highly unlikely that the fraud will

involve $25,000, B felony penalties are not provided.
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Note that amounts obtained pursuant to one course of conduct
‘may be aggregated in determining the degree of the crime.
See §III C, supra.

The crime of obtaining a credit card by fradulent means
specifies three forms of unlawful acts involving credit
cards. The penalty for the conduct described in subsection
(a) (D and (2 is a class C felony, while A misdemeanor

penalties are provided for violation of subsection (a)(3).
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CHAPTER 46, ARTICLE 2. BURGLARY AND CRIMINAL TRESPASS

I. Sections 11.46.300-310. BURGLARY IN THE FIRST AND

SECOND DEGREE
- The Code provides for two degrees of burglary; the

first degree offense is a class B felony, the second degree
offense is a class C felony.

A person commits burglary in the second degree when he
"enters or remains unlawfully" in a building with intent to
commit ‘a crime. The quoted phrase is defined in sec.
11.46.350(a). The term "building" is defined in sec. 11.81.,900(b) (3
Note that the‘:defendant is not required to form the intent '
to commit:the crime at the time he enters the building. . An
initial lawful entry, followed by an unlawful remaining will
be sufficiernit-to establish this element.

‘Burglary will be aggravated to a class B felony when
one of four factors is present. First, any burglary of a
dwelling will be first degree burglary. There is no requirement
that the dwelling be occupied or that the conduct occui in
the nighftime; "Dwelling" is defined in sec. 11.81.900(b)(17)
and would :include hotel rooms as well as tents. '

Burglary ‘of-a building will also be burglary in the
first degree if (1) the defendant is armed with a firearm
(note, ‘there-is no requirement that the defendant use .the

firearm), (2)-causes or attempts to cause physical injury,
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or (3) uses or threatens to use a dangerous instrument. The
terms "firearm'", "physical injury", and "dangerous instrument"
are defined in sec. 11.46.900(b).

II. Sections 11.46.320-330. CRIMINAL TRESPASS IN THE FIRST

AND SECOND DEGREE

Similar to burglary, criminal trespass is divided into
two degrees. The first degree offense is a class. A mis-
demeanor, the second degree offense is a class B misdemeanor.
Criminal trespass in the second degree occurs when a person
"enters or remains unlawfully" in or upoﬁ premises. The
term "premises" is defined in sec. 11.46.900(b)(42) to mean
real property including any building. Criminal trespass in
the second degree also occurs when a person enters or
remains unlawfully in a propelled vehicle. Note that the
taking of a propelled vehicle would be prosecuted under :the
code provisions on theft or criminal mischief. Section
11.46.330(a) (2) covers relatively trivial conduct, such as
unlawfully entering an automobile to take a nép:’

Criminal trespass in the first degree covers two forms
of conduct. The first is entering or remainiﬁg_uppn real
property with intent to commit a crime on the property.
Ordinarily such conduct would be prosecuted under. sec.

330(a) (1) . However, proof that the defendant intended to.
commit a crime on the -land during his trespass will aggravate

the crime to a class A misdemeanor.
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‘Criminal trespass in the first degree also occurs when a

person enters .or remains unlawfully in a dwellirg. This
conduct would be prosecuted as burglary in.the firs£ degree

if it could be established that the person entered or remained

unlgvfpll -the dwelling with intent to commit a crime.

. Théwissuerof whethef land must be posted to sustain a
coﬁvictioglfpr trespass isvaddressed in sec. 11.46.350(b).
Ordipagily, quting is required in a reasonably conspicious
manner. However, if it can be established that the person
‘entgred_qptq phg,laﬁd with intent to commit a crime (for
example, to commit theft of property on the land) it is not
rggg?reé,ppgyughe 1and was posted.

ITI. Section 11.46.350. DEFENSE: EMERGENCY USE OF PREMISES

This~q§fi;mative defense is based on existing AS 11.20.135.
One change should be noted. The existing provision requires
that the ?grggn who;usgd the premises in an emergenqy,potifyu
the owng;tgp: ﬁe police of such entry within 15 days after
using the faciiity. This requirement ignores the‘practigalities
of providing such timely notice in a remote bush area as
well as providing too much leeway in the event of a trespass
nga;vg_pgpu}égion center.  In place of the figid 15 day
»requiremggpgqshg}Code'requires that notice be given "as soon

.

as reasonap}y practical after the entry".
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CHAPTER 46, ARTICLE 3. ARSON, CRIMINAL MISCHIEF, AND
RELATED OFFENSES ' R

I. Sections 11.46. 400-430. ARSON IN THE FIRST AND SECOND
DEGREE, CRIMINALLY NEGLIGENT BURNING o

The most serious arson offense in the Code ié‘érson‘in
the first degree, a class A felony. To commit ﬁhe crimera
person must intentionally damage any property by fire or
explosion. As a result of that act, another peréén must be
placed in danger of serious physical injury. Note that
while the defendant must. intend to damage any proﬁérty, (his
own or another's), there is no requirement that he intend to
place another person in danger. Recklessness as to this
result is sufficient. Note also that there is’no‘requirement
thaﬁ a person actually suffer serious physical ihjury.

Merely placing a person in danger of serious physicai
injury will be sufficient. .

Arson in the second degree, a class B feloh§,“
covers the damaging of any building by fire or explosion. A
number of distinctions should be noted between this provision
and the first degree statute. Under the second degreék
provision the property that is damaged must be a buiiding;
while under the first degree provision any property can be
damaged. However, while the first degree provision requires
that a person be placed in danger of injury, a similar

requirement does not exist under the-second degree statute.
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An affirmative defense to arson in the second degrﬂe is
provided in subsection (b). The defense recognizes that
in some instances the most economical method of removing a
building is to burn it. Such conduct is exempted from the
coverage of the statute if»the defendant establishes'thaf
no other person had an interest in the property, or‘if tﬁey
did, that they consented to the burning, aﬁd that tHe
burning was for a lawful purpose. Bﬁrning a building eo’
defraud an insurance company would not be a burning for a
lawful purpose. Note that a similar defense does‘not apply
to the first degree statute. If the burning reéklessly
places another person in danger of serious éhysical injury,
the defendant has cemmitted first degree arson éven if he
acted for a lawful purpose.

The crime of criminally neyligent bufniﬂ a class A
misdemeanor, covers the crlmlnally negligent damaglnp of the
property of another by fire or explosion. The person who
falls asleep in a hotel bed with-a cigarette'iﬁ his hand,
for example, wolld violate the statute'if the bed caughﬁ on

fire. 1If physical injury or death results, prosecution

would be brought under the Code's homicide or assault statutes.

II. Section 11.46.450. FAILURE TO CONTROL DR REPORT A

DANGEROUS FIRE

Existing AS 41.15.110(a) creates an affirmative duty
on a person to exercise due care to prevent the uncontrolled
spread of -a fire when he knows of a fire or sets a fire on

forest lands, owned, possessed or controlled by him.
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The Code provision broadens existing law by providing
fhat the failure to control or report a dangerous fire is in
some circumstances a criminal offense, regardless of whether
it occurs on forest lands. The crime may be committed by
two classes of persons.

Subsection (a) (1) recognizes that a person " under
an official, contractual or other legal duty to prevent or
combat the fire'" commits the crime if, knowing that the fire
is dangeroué, he either fails to take reasonable measures to
control the fire or fails to give a prompt fire alarm.

Subsection (a)(2) places the same duty on any person,
not just one who is under a duty to act, when the fire was
started by him or with his assent, or if the fire was started
on property in his custody.

I1I. Section 11.46.480-486. CRIMINAL MISCHIEF IN THE

FIRST, SECOND, THIRD, AND FOURTH DEGREE

A. Section 11.46.480 Criminal Mischief in the

First Degree
The most aggravated form of criminal mischief, a class
B felony; can be committed’ by any of three methods. Subsection
(a) (1) would apply to conduct such as the destruction of a
ﬁower line or thévplacing of sugar in the gas tanks of an
ambulance fleet when substantial interruption or impairment

of the service results.
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Subsection (a) (2) covers the person who acting with

an intent to damage property, damages property of another

in an amount exceeding $100,000 by the use of "widely

dangerous means.” Note that only an intent to damage property

by the use of widely dangerous means is required. The

defendant is not required to intend $100,000 in damage. The

defini;ion of "widely dangerous means" in §490(4) insures

that the statute is only applicable when a person employs a

difficult to confine force such as an avalanche, radioactive

material, or flood to cause substantial property damage.

The likelihood of serious physical injury resulting from

the use of a "widely dangerous means" to intentionally cause
" damage to property justifies classification of this conduct

as more serious than other forms of property damage.

Subsection (a)(3) paralléls existing AS 11.20.517(a) enacted

during the 1977 legislative session.

B. Section 11.46.482. Criminal Mischief in the
k Second Degree
Criminal mischief in the second degree, a class C felony,
may be,comﬁiﬁ;ed in four ways. The first, described in
‘.subsection (a) (1), occurs when a person intentionally damagés

»

property of another and causes damage in an amount of

$500v6r more. ?
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Subsection (a)(2) parallels the coverage of existing AS
11.20.517(b) which, like AS 11.20.517(a), was enacted during
the 1977 legislative session. One change should be noted.

The statute covers the act of tampering with an airplane or
helicopter with reckless disregard for the risk of harm to the
property. The possibility that such conduct will result in
serious physical injury or death necessitates felony penalties
for such an improper interference. '

Subsection (a) (3) prohibits conduct similar to that
described in subsection(a) (2) of the first degree statute.

The second degree offense, however, does not require that

the defendant actually damage property of another; reckless
creation of a risk of damage in excess of $100,000 to property
of another by the use of a widely dangerous meansris made
punishable by subsection (a)(3). The culpable mental state

of "recklessly,'" defined in §11.81.900(a)(3), requires that
the person be "aware of and consciously disregard a subétén-
tial and unjustifiable risk that" the damage will occuf.
Neither ordinary negligence nor criminally negligént behavior
are sufficient to constitute a violation of the'éfétﬁte.

Subsection (a)(é)‘covers aggravated instances of "joyriding"
in which the propelled vehicle suffers $500 or more in damages or
the owner incurs reasonable expenses of $500 or more as a
consequence of his loss of the use of the vehicié‘(i.e., car

rentals). The term "propelled vehicle" is defined in AS

11.81.900(b) (43).
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If it can be established that the defendant acted with an
intent to deprive the owner of the vehicle or to appropriate
the vehicle to himself, prosecution should be brouyght under

the Code's consolidated theft statute.

C. Section 11.46+484. Criminal Mischief in the

"Third Degree

Criminal mischief in the third degree, a class A mis-
demeaﬁqr, can be committed three ways. The first, subsection
(a) (1), is similar to the same subsection of the second degree -
offense. To be guilty of the third degree offense, however,
the damage need only exceed $50. The second degree offense
requires at least $500 damage.

Subsectionr(a)(Z) is the non-aggravated form of "joyriding"
under sec. 482(a) (4).

Subsection (a)(3) criminalizes "unreasonable deviations"
from the tefms of a rental agreement for the use of a propelled
vehicle. Renting a car in Aﬁchorage and agreeing to réturn it
the next day could be the bésis of a prosecution under the

statute if the car was found in a parking lot in Fairbanks two

months later.

D. Section 11.46.486. Criminal Mischief in the
Fourth Degree

Criminal mischief in the fourth degree, a class B

misdemeanor, covers the person who merely 'tampers' (defined
in §490(2)) with property. The defendant must act with
either a reckless disregard for the risk of harm to the
property or with an intent to cause substantial inconvenience

to another.
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Subsection (a)(2) provides that the intentional damaging
‘of property of another in an amount less than $50 is criminal

mischief in the fourth degree. The statute is broad enough
to cover such acts as the destruction of posted signs as
well as the defacing of property.

Subsection (a)(3) covers the conduct of a person who
knowingly rides in a stolen automobile or an automobile that
is being used in violation of &ecs. 482(a)(4) or 494(a)(2). of
the criminal mischief provisions. If it can be established
that the rider acted with an intent to facilitate the commission
of the underlying offense and in fact aided in the commission
of the offense, the rider should be prosecuted as an accomplice

to the theft or the criminal mischief.

IV. Section 11.46.488 LITTERING

This offense provides a $300 fine for littering. Since no
culpable mental state is specified, the offense is one of

strict liability. (sec. 11.81.600(b)(1)(A).
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CHAPTER 46. ARTICLE 4. FORGERY & RELATED OFFENSES

I. Sections 11.46.500-510. FORGERY IN THE FIRST, SECOND

AND THIRD DEGREE

The crime of forgery is divided into three degrees.
Forgery in the first degree is a class B felony, forgery
in the second degree is a class € felony, and forgery in
the third degree is a class A misdemeanor. The three
statutes cover all the different methods of creating,
‘stseséing and passing forged written instruments.

Any "written instrument' may be the subject of forgery.
The definition in § 11.46.580(b) (3) is broad enough to
cover all instruments which traditionally have been the
subject of forgery, as well as such recent innovations as
microfilm, electronic tape and computerized records. The
effect of the definition is to restore the common law
principle that forgery can be committed with respect to
any writing as well as its modern day eguivalents which
can be used as the‘means of’defrauding another.

To cémmit forgery, the defendant must act with the
culpable mental state of "intent to defraud”. .Sectian
11.46.990(4) defines "intent to defraud" as 'an dintent
to injure someone's interest which has value, or an intent

to use deception." The term "deception” is discussed

in the commentary accompanying the theft by deception statute,

§ 11.46.180.  Paragraph (B) of the definition makes it clear
that a forger commits an offense even though he §9e$=nog
defraud the person to whom he sells: or passes phe’forged

iﬁstrument'as long as he knows that he is facilitating an



eventual fraud, i.e., selling forged stock certificates
that are represented to be forged, to a third person who
will pass them as genuine.

Forgery may be commited by any of three methods.

Section 510(a) (1) provides that forgery occurs when a

person falsely makes, completes or alters a written instrument.
The terms "falsely alter", "falsely complete" and "falsely
make" are defined in § 580(a). Forgery also occurs when

a person knowingly possesses or utters a forged instrument.
"Utter" is defined in § 580(b) (2) to include all the various
methods of making use of the instrument proscribed by

existing law.

Forgery will be a felony when the written instrument
falls into one of the four categories described in paragraphs
(1)-(2) of § 500 or § 505. The forging of these instruments
merit felony classification since the conduct will usually
be preliminary to a large scale fraud.

II. Section 11.46.520. CRIMINAL POSSESSION OF A FORGERY

DEVICE

This statute reaches back to a point before actual forgery
commences to penalize those who possegses either (1) devices
with little or no use other than forgery, or (2) other devices
that can be adapted and are intended to be adapted for use in
committing forgery. The prohibition applies to devices for
forging any written instrument. Both subsections of the
statute require that the possession be with an intent to use
the device or to aid another to use the device for purposes

of forgery.
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ITI. Section 11.46.530. CRIMINAL SIMULATION

The primary application of this statute is directed at
fraudulent misrepresentation of antique or rare objects such
as paintings or other objects of art, antiques, books,
manuscripts, and archeological artifacts. While a completed
transaction will amount to theft, this provision allows
intervention at a time even prior to the attempted passing
of the simulated article. The penalty for this offensé is

’based on the value of what the object purports to represent.

IV. Section 11.46.540. OBTAINING A SIGNATURE BY DECEPTION

This section provides that a person commits a class A
misdemeanor if he "causes another to sign or execute a written
instrument by deception" such as a letter of recommendation to
a prgspgctive employer or a will. To fall within éhis
section,¢the‘signature must be obtained "with intent to
defraud”. .The terms "deception” and "intent to defraud”
are defined in § 11.81.900(b) (14) and § 11.46.990(4).

- This section is necessary because the obtaining of the
signatuxg,by deception will not always be covered by other
sections of the Code. The conduct is not forgery because
the resulting decument is not a "forged written instrument”.
The document is precisely what is purpofts to be - it just

.
would not have been created without the defendant's deception.

The conduct is also not theft because a signature is not

"property".
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V. Section 11.46.550. OFFERING A FALSE INSTRUMENT FOR

RECORDING

The Code punishes the filing of a forged instrument in
£he public records just as it does any other uttering of a
forged written instrument - as forgery. This section, a
class C felony, is‘necessary to cover the filing of a written
instrument, done with an intent to defraud, knowing that it
contains false statements or information.

The coverage of this statute is limited to written -
instruments . "relating to or affecting real or personal
property or directly affecting a contractual relationship”
because the files containing these documents are consulted
and relied upon by the general public.

VI. Section 11.41.570. CRIMINAL IMPERSONATION

A defendant who assumes a false identity or falsely
claims to represent someone else commits criminal imper-
sonation when he does an act in that character with intent
to defraud.

This statute, a class A misdemeanor, can be.used to
arrest a professional con man as soon as he is discovered
to be a fake, without having to take the risk of waiting

for him to make substantial progress in his scheme.
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CHAPTER 46; ARTICLE 5. BUSINESS AND COMMERCIAL OFFENSES

I. Section 11.46.600. SCHEME TO DEFRAUD

The crime of scheme to defraud provides class B felony
penalties for frauds involving five or more victims or
a schemé‘té obtain $10,000 or more from one:or:more persons. -
It is not an element of the crime that a specific dollar loss
was suffered by a victim of the scheme. The defendant,
however must obtaln property or services from at least one
of hls v1ct1ms in accordance with the scheme. Note that there
is no requirement that all the property or services that is the
target of schéme be obtained. The obtaining of any property or
services w1ll satisfy paragraph (2). ‘

Subsectlons (a) (A) and (B) of the statute are based on
18 ¥.S.C. § 1341 (1970) and the revised versions of that pro-
vision apéearing in the Proposed Federal‘Criminal Code § 1437
95th éoné;; 1st Sess.' § 1734 (1977). The federal provision
is .commonly referred to as the mail fraud statute.

A substantial body of case law has developed around the
mail fraud statute making it an effective tool in the area
of large scale consumer frauds. Because the language of the
proposed statute in part Parallels that of the mail fraud
staﬁﬁté; it is expected that the judicial decisions under the
federal pr&ﬁisién will be highly relevant in the construction of
the Code/pr§§ision. As noted in the Senate Comm. on the
Jﬁdiéiar;, éath Congres$, 2nd Sess., Report to Accom?any
s.1, FCriﬁihéi Justice Reform Act of 1975, 699 (Comm Print
1976), the cases prosecuted under the mail fraud statute have

in part establlshed the follow1ng principles:
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A. The phrase "scheme and artifice to defraud"”
is to be broadly interpreted; for example, it has been
held to reach a scheme calculated to deceive persons
of ordinary prudence and comprehension even though no
misrepresentation is made.

B. Any scheme which involves elements of trickery
or deceit is within the mail fraud statute.

C. A scheme to defraud may be shown by statements
of half truths or the concealment of material fact, as
well as by affirmative misrepresentation.

D. One who acts with reckless indifference as to
whether a representation is true or false is as liable
as if he had actual knowledge of the falsity.

E. The success or failure of the scheme is im-
material, and it is not necessary to show that any
person was in fact defrauded.

F. A scheme to defraud encompasses false repre-
sentations as to future intentions, as well as existing
facts.

G. A promoter's sincere belief in the ultimate
success of his enterprise will not excuse false repre-
sentations.

H. The mail fraud statute was intended to protect
the gullible, the ignorant and the over-credulous as
well as the more skeptical. The "monumental credulity
of the victim is no shield for the accused.”

I. Proof of reliance on the false representation
is not necessary.

II. Section 11.46.620. MISAPPLICATION OF PROPERTY

The Code provision applies to two classes bf'persons:
(1) those who hold property és a "fiduciary", a term defined
in § 11.81.900(b) (20), and (2) those who have access to property
belonging to the government (defined in § 11.81.900(b) (23))
or a financial institution (defined in § 11.46.990(3)).
The culpability element requires knowledge that the actor is
misapplying property. Subsection (c) describes cdnduct that
constitutes misapplication. The potential defense that
it may be impossible to identify the particular property

involved due to commingling is specifically eliminated in

subsection (b).
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The statute does not require that the misapplication
involve a risk of loss or detriment to the owner. Any knowing
misapplication will result in the imposition of c;iminal
penalties.

Misapplication of property is classified as a class
A misdemeanor. This sanction is sufficient to deter persons
from wrongfully dealing with property when they have no
intent to deprive the owner of it. If such an intent can
be established, the defendant may be prosecuted for theft.

III. Section 11.46.630. FALSIFYING BUSINESS RECORDS

The crime of falsifying business records, a class C felony,
is directed at conduct preliminary to the commission of fraud.
As an element of the offense the state must establish that the
defendant acted with an "intent Eo defraud". The term "intent
to defraud" is defined in § 11.46.990(4). Acting with that
intent the defendant must make a false entry in, or omit, remove
or prevent the making of a true entry in the business records
of an enterprise. The crime is also committed when the de-
fendant causes the omission of a true entry or causes the
making of a false entry in business records.

IV. Section 11.46.660-670. COMMERCIAL BRIBE RECEIVING;

COMMERCIAL BRIBERY

Though the crimes of commercial bribe receiving and
commercial bribery are new to existing law, similar provisions

appear in a significant number of recently revised codes. .
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Through the last century, most states attempted
to regulate the behavior of unscrupulous public officials
through laws that defined bribery and extortion of
public officials as a criminal offense. In the last
few years, however, states have begun to recognize
that bribery in the private sector can also be a major
threat -- one that can undermine a competitive economic
system. As a result some thirty states have moved to
specifically prohibit commercial bribery.

The dangers of ignoring commercial bribery are
guite clear. Gifts of endless variety are traded to
influence an employee to improperly carry out a respon-
sibility entrusted to him by an individual or corpora-
tion. But when bribery successfully gives a firm an
unfair advantage over competitors, other businesses
may be forced to do the same in order to survive.

The States Combat White Collar Crime, National Conference of
State Legislatures at 10 (1976).

Commercial bribe receiving, a class C felony, covers
commercial bribe solicitors and receivers. The crime occurs
when a person solicits, accepts or agrees to accept a benefit
with intent to wviolate a duty to which he is subject as one
of the five general classes of persons described in sub-
sections (a) (1) (A)-(E).

The five general classes are defined broadly to cover
all areas where a duty of fidelity is owed.

The nature and scope of such duties are defined by
common and statutory law regulating or creating the
various legal relationships involved. Thus, for ex-
ample, the duty of an employee to an employer may
be not to give away trade secrets, whereas the duty
of a fiduciary to his beneficiary or a union repre-
sentative of an employee's welfare fund to employees

may be to exercise independent judgment.

HAW. REV. STAT. 6 708-88-, Commentary at 227 (Special Pamph-
let 1975).

Commercial bribery, is also a class C felony. The
crime covers the person who offers or gives a bribe and parallels
the Code's general bribery statute, § 11.56.100.

V. Section 11.46.710. DECEPTIVE BUSINESS PRACTICES

The Code provision describes five forms of deceptive

business practices and classifies the prohibited conduct as
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a class A misdemeanor. Since no culpability is specified,

the prosecution must establish that the defendant acted
knowingly as to his conduct and recklessly as to the result

of his conduct and to circumstances surrounding the conduct.
See § 11.81.610(b). Mere civil negligence, or even criminal
negligence, will not be sufficient to establish a violation

of the statute. As under the existing Uhfair Trade Practices
Act, AS 45.50.471-561, the prohibited forms of deceptive business
practices require that the defendant commit the prohibited

act while "in the course of engaging in a businéss, occupation
or profession."”

Subsection (a) (1) prohibits the making of a false statement
in any advertisement or communication to a substantial number of
persons. "False statement" is defined in subsection (b) (2) to
mean conduct commonly referred to as "bait advertising."

Subsection (a) (2) prohibits a person from using or
possessing a false weight or measure for falsely determining
or recording any measurement of quality or quantity. Sub-
section (a) (3) prohibits a person from selling, offering
for sale or delivering less than the represented quantity of
a commodity or service.

Subsections (a)(4) and (a) (5) prohibit a pérson
from selling, offering for sale or exposing for sale adul-
terated or mislabeled commodities. The terms "adultergted"
and "mislabeled" are- defined in §§ 710(5)(1) and (3). Note
that the determination of whether a commodity is."adulterated"
or "mislabeled" is based, for the most part, on existing
statutes and regulations.  Thus the statute operates as a

"piggy-back" provision on existing law; it does not determine
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what is adulterated or mislabeled, it merely punishes the
sale of such commodities.

The Code repeals the criminal penalties-now provideds
for violation of the consumer protection act. In doing
so, it is not the intention of the legislature to narrow
the coverage of the consumér protection act, but rather to
provide that violatiogs of the act should be dealt with
civilly.

VI. Section 11.46.720. MISREPRESENTATION. OF USE OF A PRO-

PELLED VEHICLE

The Code provision on misrepresentantion of use of
" a propelled vehicle provides that it is a class A misdemeanor
to sell or lease a propelled vehicle with intent to deceive
and with knowledge that the usage registering device on the
vehicle has been disconnectéd, adjusted or replaced to mis-
represent the miles traveled by the vehicle or the hours
of engine use. As defined in subsection (b), "usage
registering devices" would include recording tachometers,
hobbsmeters and similar instruments as well as aeéices
commonly associated only with automobiles such as speedo-
meters and odometers. ‘The effect of this definition is
to extend the coverage of the statute to airplanes,
construction equipment and other propelled vehicles the
use of which is measured by hours of operation rather

than miles travelled.
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VII. Section 11.46.730. DEFRAUDING CREDITORS

This section proscribes conduct that defrauds secured
creditors, judgment creditors and creditors .of an insolvent.
The classification of the crime is based on whether the creditor
incurs a loss as a result of the defendant's conduct. If the
defendant merely hampers enforcement of the creditor's interest,
the conduct‘is an A misdemeanor. If the creditor suffers a loss,
~ the claésification is dependent on the amount of loss suffered

by the creditor.
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CHAPTER 51. OFFENSES AGAINST THE FAMILY

I. Section 11.51.100; 120. ENDANGERING THE WELFARE OF A

MINOR; CRIMINAL NONSUPPORT

In reviewing the statutes that follow, it must bé remembered
that the Code's assault and homicide provisions bro&ide compre-
hensive coverage of conduct invoiving physical abuse 6f children.
The sﬁatutes in this chapter merely supplement that coverége;

If the child suffered serious physical injury or was assaulted
by means of a dangerous instrument, prosecution should be
brought under the general assault statutes, or in the ex-
treme case, under the homicide provisions.

A. Endangering the Welfare of a Minor

The crime of endangering the welfare of a minor, a
class C felony, is committed when a person legally charged
with the care or custody of a child under 10 years of age
intentionally deserts the child under circumstanges creating a
substantial risk of physical injury.

Use of the term "deserts"” requires that the defendant
act with an intent to permanently sever his relationship With
the child rather than to merely create a temporary physical
separation. The Code provision would not cover the parent who,
for example, left a child in the custody of a relative for
two days even though the parent had agreed to return in four

hours.
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B. Criminal Nonsupport

The nonsupport statute, a class A misdemeanor, is based
on existing AS 11.35.010. Several changes from existing law
should be noted.

The Code provision only applies to the support of children;
it does not apply to support of spouses. The increased
availability of legal services and the variety of civil
remedies available to deserted spouses makes continued
criminal sanctions in thlS area unnecessary.

v The Code provision raises the age of the Chlld from
16, as it appears in AS 11.35.010, to 18. Thls change
takes into account the longer peried of time during which
children are expected to remain in school and dependent on
their parents. ‘ v k

Like the existihg statute, the Code provision makes
liability dependent -on the absence of’a "lawful excuse."
Thus, a defendant?may not Ee convicted under the statute for
failure to provide support to his minor child if he is in
fact finaneially‘unabie to provide support and his poverty is

not self-induced. éee Johansen v. State, 491 P.2d 759

(Alaska 1971). The term "support" is defined in subsection
(b) and is derived from ex1st1ng AS 11 35 OlO(b).

II. Section 11.51,125, FAILURE TO PERMIT VISITATION WITH

A MINOR

Because existing AS 11. 36 010 was adopted by the legls—k
.lature less than a year ago, it has been- included in the Code
virtually unchanged. The Code provision does, however,
use the term "intentionally" instead of "wilfully" to describe

the culpable mental state requirement. Since the only punish-

65.




ment provided by AS 11.36.010 is a fine, the Code classifies
the conduct as a violation, a noncriminal offense punishable
by a fine not to exceed $300.

IIT. Section 11.51.130. CONTRIBUTING TO THE DELINQUENCY

OF A MINOR

The Code provision on "contributing" provides that
a person commits a class A misdemeanor if he engages in
one of four forms of prohibited conduét. To be charged with
the crime the defendant must have been 19 or older at the
time he engaged in the prohibited conduct. A minor is unable
to contribute to the delinguency of a minor under the Code.

Subsection (a) applies to the person who "aids,
causes, or encourages a child under 18 yeafs of age to do any
act in fact prohibited by state law." This conduct would
neot generally be‘punishablg under the complicity provisions
of the Code unless the defendant acted with an intent to
”pxpmote or facilitate the commission of the offense" and,
in fact, solicited commission of the offense or aided or
abetted in the planning or commission of the offense.

Since no culpability is specified régarding defendant's
knewledge df the age of.the minor, it must be establishéd that
bhe acted at least recklessly as to this élement,' (§ 11.81.610(b)).

Subsection (b) grovides that a person commits "contri-
buting” if he induces, causes, or pérmits a child under 18
to participate in unlawful gambling. éﬁpseétioﬁ (c) extends the
coverage of the statute to a person who‘kﬁéwingly permits a
minor to enter or remain in a building wheréfthe unlawful sale
of a drug occurs. The term ﬁdrug" is defined in § 11.81.900(b) (16)

and is supplemented by the definitions in § 900(b) (4) and (6).
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"Contribﬁting" also occurs when a person enéages in sexuai
contact with a person under 16 but 13 or olde¥. If the Chlld
is under 13 or lf the sexual act ocdirs without consent,
prosecutlon should be brought under the sexual assault pro—
visions of the Code which provide felony penalties for
such conduct (S 11 41.420, 440(a)(2)).

V. Sectlon ll 51. 140 UNLAWFUL MARRYING

7 The Code substantially restates the existing polygamy
§tatute, AS 11 40 050 but makes several minor changes in
'ﬁhe law. The name of the crime has been éhanged t6 "utilaw=
,ful marrylng 51nce both the Codeé and existing kaw prohlblﬁb
whet 1s commonly thought of as bigamy as well as polygamy¢

r The Code prov151on also reflects the modern view tH&t
blgamy should not be treated as a strlct llablllﬁy offénse.
Thus,(the Code 1mposes class A misdemeanor penaltles only if
it is establlshed that the defendant acted know1ﬁgly as to
each of the elements set out in the statute, i.e., he must
know that elther he or- hls prospectlve spouse is already bswar
fully marrle&:to another or that either he or the prospectlves

spouse is marrylng more than one person 51mu1taneously Note

that unllke ex1st1ng AS 11.40. 050, the Code 1mposes llablllﬁy

.bdn both partles to the blgamous marrlage, 1rrespect1ve of

which of them 1s already mérrled, SO lonq as they acts kn0w1ngly
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CHAPTER 56, ARTICLE 1. BRIBERY AND RELATED OFFENSES

I. DEFINITIONS OF "BENEFIT" AND "PUBLIC SERVANT"

Key to the article are the definitions of two terms -
"benefit" and "public servant."

A. Section 11.56.130. BENEFIT

"Benefit" is defined in § 11.81. 990(b)(2) as "a present
or future gain or advantage to the benef1c1ary or to a thlrd :
person pursuant to the desire of consent of the beneflclary "
When first considered by the Criminal Law Rev151on Subcomm1551oo,
the term "beneflt" was qualified by the word "pecunlary“"‘
The definition of "pecunlary benefit" required that the benefit
have a primary significance of economic galn.} Thle deflnltlon
was considered unduly restrictive since not all beneflts are
economic (1 e., favorable action by college adm1551ons “v
officer in proce551ng application of publlc servant s soo)."iy

In u51ng the broad term “beneflt" the brlbery statutes‘
insure coverage in all approprlate cases. However beneflts
which serve only to provide a "climate fot dlscu551on" w1th
a public servant (i.e., picking up a dinner tab or:golflng o
fee) are beyond the scope of the statutes because the granting\
of the "beneflt" is not in 1tself 1ntended or expected to 1nfluence
an off1c1a1 dec1310n. The glv1ng and recelVlng of such 1n—ﬂ '
51gn1f1cant benefits, though not covered by the Code, is, »
however, an appropriate topic to be addressed in conflict of
interest statutes and ethical conduct regulations and standards.

Insofar as they are reported in accordance with AS 15.13
(State Elections Campaigns), political campaign contributions

have been specifically excluded from the definition of "bene-
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fit". This qualification is intended to make it clear that
legitimate, *reported political campaigh contributions, though '
made -withan intent to.advance a political viewpoint, are not

to be ‘punisheéd as bribery. Also required to be excluded from f
the broad definition of "benefit" for purposes of the bribery
statutes are instances of "logrolling" and election support ‘ |
(i.e.,; 'volunteér campaign work) solicited by a public servant

or offered by any person in an election. If, however, the support
consists of:a campaign contribution, the contribution must be
reported in.accordance with AS 15.13 for it to be excluded |
from:the coverage of thekdefinition of "benefit".

B. “Section 11.81.900(b) (47). PUBLIC SERVANT

% :Theiterm:"public servant" is defined broadly to include
not only every category of government or public officer, but
every employee.of .every such office or agency, evéry person
retained~t0aperform‘some government service and every person
who, thoughinot:having yet assumed his official duties, has
been selected. to become a public servant. :

i The:definition has beeﬁ drafted to make it clear that
those serving' "political subdivisions"” and "governmental
instrumentalities" within the state are public servants.
Coverage-is:also intended to: reach. persons who serve govern-
mental:instrumentalities and political subdivisions of the state
in advisory or consultative capacities. . -

The words::"whether compensated-or not" have been added _:
to insure:ithat:the bribery statutes.cover individuals who are

serving in :al’compensatory position as well. as those serving

without:pay.: The gist of the offense is: the intent to in-

fluence: the: tourse -of public administratien.. . The public :
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servant functioning gratuitously can be as effective

in corrupting governmental process-as the paid functionary.
Witnesses and jurors are excluded from the definition.

Bribery and bribe receiving of and by such persons is covered

in Article 4 of the Chapter.

II. Section 11.56.100; 110. BRIBERY; RECEIVING A BRIBE

The Code makes only minor changes in existing law. - The
crime of bribe receiving has been broadened to include soli-
citation of bribes by public servants, conduct not now pro-
hibited by the existing statute. The statutes do not use the
word "corruptly", but prohibit without qualification the giving-
or recei&ing of any benefit with intent to infiuence official
decision-making.

The bribery statute penalizes offers made with the intent
to influence a public servant. No meeting of the minds is re-
quired before the offeror of a bribe may be prosecuted.

The recipient, however, must have either solicited the bribe
or have accepted it, or agreed to accept it, upon an agreement
or understanding with the offeror before the public servant

- has committed bribe receiving.

Subsection 100(b) contains a_furthér application of the
doctrine of impossibility which is discussed in the commentary
accompanying the attempt statute.

III. Section 11.56.130. RECEIVING UNLAWFUL GRATUTIES

The bribery statutes cover all cases of reward for im-
proper conduct on the part of a public servant. The crime of
receiving unlawful gratuities covers all cases of improper re-
ward for conduct which the pﬁblic servant was required or

authorized to perform.
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Note that the statute prohibits solicitations of bene-
fits by public servants without regard to the value of the
benefit. However,rwhen the public servant acéepps a benefit,
without soliciting it, tﬁe benefit must have a value of $50
or more for the c¢rime to have occured. This limitation is
intended to insure that public servants will not be subject
to criminal prosecution for accepting such minor items as
a box of candy on Christmas when the public servant did not
accept the benefit upon an understanding that his actions would,
as a pﬁblic servant, be influenced.

It must be emphasized that the Judiciary Committees
do not approve the practice of public servants accepting tips.
However, the Committees concluded that regulation of
such activity is more properly left to personnel regqulations

and ethical guidelines rather than to the criminal law. .
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CHAPTER 56, ARTICLE 2. PERJURY AND RELATED OFFENSES

I. Section 11.56.240. DEFINITIONS

"Statement" is defined in subsection (1) to mean any
representation of fact, including a statement of opinion
or belief when the opinion or belief relates to. a state of mind.
Thué, the statement "I believe the car was red" is a false state-
ment only if the defendant did not have the stated belief; its
falsity does not depend on the actual color of the.car.

A "sworn statement" is defined in subsection (2) as
a statement given under oath or affirmation, including a
notarized statement, as well as a statement made under penalty
of perjury pursuant to AS 09.65.012.

II. Section 11.56.200. PERJURY

Perjury requires the making of a false sworn statement
which the defendant does not believe to be true. Consistent
with existing law, it is not required that the statement
be material to the proceeding.

Subsection (b){(l) recognizes that it is no defense to
perjury that the testimony was subject to objection and
should not have been received while subsection (b) (2) codifies
the generally accepted rule that irregularity in the admin-
istration of the ocath is not a defense.

Perjury is classified as a class B felony. This classi-
fication is consistent with existing law which provides that

most forms of perjﬁry carry a 10 year maximum penalty.
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1II. Seéction 11.56.210. UNSWORN FALSIFICATION

The purpose of section 210 is to eliminate the need
for numérous statutes outside Title 11 covering unsworn falsi-
fications and to replace them with one provision applicable to
all unsworn falsifications.  Asts-title indicates, the:crime
does not require that the false statement be madeé under oath.

" The statute offers a major advantage over existing
law: it fills loopholes that result when the Legislature
authorizes a form of economic grant or special license,
but fails to enact a companion provision punishing falsi-
fication of the written or recorded application for such
benefits.

The elements of unsworn falsification under sub-
sectibn (a)(1) are: (1) an intent to mislead a public
servant in the performance of his duty, (2) an application
for any benefit, containing (3) a false written or recorded
statement (4) which the person does not believe to be true.

Unsworn falsification may also be committed pursuant
-to subsection (a)(2) by making a false statement on a form
which bea¥s a notice, authorized by law, that false statements

made therein are criminal.

IV, Sectibn’ll.56l220. PROOF OF GUILT

The Code does not Fequire corroboration in a perjury
prosecution. While there is currently no statute mandating
that’ a perjury prosecution is subject to special rules
of ‘proof, the Alaska Supreme Court has held that a perjury’
conviction cannot be based on the uncorroborated testimony of

a singié witness. Nelson v, State, 546 P.2d 592 (Alaska 1976).
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In the Code, perjury and unsworn falsification are
no exception to the rule that guilt must be proved beyond
a reasonable doubt. The number of witnesses as well as the
corroborating evidence in support of the witnesses becomes
simply one of several factors that a jury may take into
consideration in arriving at a Qerdict.

V. Section 11.56.230. PERJURY BY INCONSISTENT STATEMENTS

The crime of perjury requires that the defendant make
a false statement. Substantial problems of proof may arise
when a defendant has made two statements under oath that are
irreconcilably inconsistent to the degree that one of them
is necessarily false, but the prosecution is unable to prove
which statement was false.

As an example, consider the case where Jones testifies
at a preliminary hearing that Brown came to his office and
attempted to extort money from him. At the subsequent trial,
Jones testifies that he has never met Brown, that Brown never
came to his office and that no one attempted to extort money
from him. If there is no other way to prove whether Brown

. came to Jones' office to extort money, other than by the testi-
mony of Jones, the state may not be able to convict Jones of
perjury even though Jones' two statements are irreconcilable
to the degree that one of them is necessarily false.

Section 230 creates the separate offense of perjury by
inconsistent statements. Under the statute, the prosecution
cannot simply rely on the introduction of the irreconcilable
statements; it must also establish that the defendant did not
believe one of the statements to be true at the time the

statement was made.
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This section is restricted to inconsistent statements
made in Alaska within the period of the statute of limitations. |
The first limitation is designed to prevent a person
from being indirectly punished for an old offense. The
purpose of the second restriction is based on the rule that
Alaska courts can only punish for crimes committed in Alaska.
The problems that otherwise arise can best be shown by the
following hypothetical: assume that Jones testified
as a witness in a trial in Oregon, then subsequently
appearedlbefore an Alaska court and testified in a manner
inconsistent with his Oregon testimony. If the Alaska testi-
mony was false, Jones committed perjury in Alaska, but if
the Alaska testimony was true, no crime was committed in
Alaska. Without the second limitation, if it were shown that
the Oregon statement was false, Jones would stand‘convicted
in Alaska for having‘committed a crime in Oregon and for having
testified truthfully in Alaska. To avoid this result the
statute requires that both inconsistent statements be made
in Alaska.

VI. Section 11.56.235. RETRACTION AS A DEFENSE

The Code provides that it is an affirmative defense
to a prosecution for perjury or unsworn falsification that
the defendant expressly retracted his false statement.
The reason for this section is that it is desirable to,provide
an incentive for the person to correct his misstatement and
tell the truth.

If the defendant committed perjury during an official

proceeding (defined in § 11.81.900(b) (35)) retraction must
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have occurred during the same proceeding, before discovery
of the falsification became known to the defendant, before
reliance upon the false statement, and, if the official pro-
ceeding involved a trier of fact, before the subject matter
of the proceeding was submitted to the trier of fact. Thus,
a false statement made by a witness during a trial could
usually be retracted prior to the case being submitted to the
jury. On the other hand, if a false statement is made to a
magistrate to obtain a search warrant, retraction would not
be a defense once the magistrate relied on the statement
and issued the warrant.

The requirements for a retraction involving a false
sworn statement not made in an official proceeding (i.e.,
under penalty of perjury) or a retraction involving false

unsworn statements are specified in subsections (b) and (c¢).
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CHAPTER 56, ARTICLE 3. ESCAPE AND RELATED OFFENSES

I. Section 11.56.300 - 350. ESCAPE; UNLAWFUL EVASION
During the 1976 legislative session, the escape statute
was substantially -amended and the new crime of unlawful evasion
was adopted. Escape, AS 11.30.090, was divided into three
degrees.  Unlawful evasion, AS 11.30.093, was'divided into two
degrees. Punishment for escape was set at imprisonment for
from 3 months (AS 11.20.095(c))” to 5 years (AS 11.30.b95(a)).
Punishment for unlawful evasion was set at imprisonment for
a minimum of 30 days (AS 11.30.095(e)) to a maximum of one
year. The exis;ing statute alsoAincludes provisions governing
the "suspensions of imposition or execution of sentence or
granting of parole" for persons convicted of escape or unlawful
evasion, AS ll,39.095(f) - (i). ’
The Code makes three significant changes in existing law.
The changes are summarized below:
1. The Codeyprovides that ghe most seriousqurm qf escape,
atcléss A felohy, oqcﬁrs when a person removes
himself from official detention by means of a
deadly weapon.  The term "official detentipq"‘is
defined in § 11.81.900(b) (34). .The definition“
is not intended to cover placement of a juvenile
in a foster home pursuant to a temporary custody
order.
2. The Code classifies all escapes from co;rgctional
~facilities (defined in §'11.8l.900(b)(7))'as escape
in the second degree, a B felony. Exi;ting law

differentiates between an escapee who has committed
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a felony and one who has committed a misdemeanor;
an escape by a misdemeanant from a correctional
facility is classified as a misdemeanor. The danger
to society resulting from correctional facility
escapes 1is substantial, regardless of whether the 
escapee is a felon or misdemeanant. Note, however,
that the Code continues to distinguish between other
escapes from official detention (e.g., escape from
custody of a peace officer) based on the class of
of fense committed by the escapee.

3. Thevcrime of escape in the third degree, a class
C felony, covers escapes "during any lawful movement
or activity incident to confinement within a correc-
tional facility on a charge of a misdemeanor."
Conduct of this nature would include an escape from
a courtroom by a convicted misdemeanant prior to
being transported to a correctional facility.

II., Section 11.56.370. PERMITTING AN ESCAPE

The Code retains the coverage of existing AS.11.30.120
but broadens it beyond the peace officer to cover the actions
of "any public servant who is authorized and required by law
‘to have charge of any person charged with or convicted of any
crime." Such a person commits the crime of permitting an escape
if "with criminal negligence he permits a person under
official detention to escape." The potential danger resulting
from such escapes justifies the imposition of criminal liability
based on criminally negligent behavior. The offense is classi-

fied as a class C felony.
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III. Section 11.56.389; 390. PROMOTING CONTRABAND IN THE FIRST

AND SECOND DEGREE

The crime of promoting contraband is divided into two
degreés depending on the type of contraband that is involved.
The term contraband is defined in § 11.56.390. If the contraband
is abdeadly weapon (defined in § 11.81.900(b)(12)), an article
that i$ intended by the defendant to be uéed as a means of

’facilitatiné an escape (i.e., a pass key), or a controlled
substance (defined in § 11.81.900(b) (6)) promoting contraband
in thg first deéree( a class C felony, has bccured. If the

7 prohibited article does not fall in one of these three
'cétegories, the,crime is promoting contraband in the second
degree, a\class A misdemeanor.

Note that the grimes can be committed by either the person
who brings the cpntraband into the facility (§ 380(a) (1)) or the
person confined in the facility (§380(a)(2)). Use of the
culpaﬁility £erm "knows". in § 380(a)(2) and its absenée in
(a)(}),indicates that the person who brings the contraband
into the faciiity is not reqﬁired to know that the item is
contrabapd. Recklessness is sufficient as to’that eiement
(§v11f81.610(b)(2)). Such recklessness could be eséablished
by the nature of the item (i.e., firearm) or by the posting

by correctional officials of a list of contraband items near

the entrance of the facility.
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CHAPTER 56, ARTICLE 4. OFFENSES RELATING TO JUDICIAL AND

OTHER PROCEEDINGS

I. Sections 11.56.510; 520. INTERFERENCE WITH OFFICIAL PRO-

CEEDINGS; RECEIVING A BRIBE BY A WITNESS‘OR‘JUROR

The crime of interference with officiél proceedings,

a class B felony, prohibits the subversion of official pro-
ceedings through the use of force against, or bribéry of,
witnesses and jurors. "Official proceeding" is'definedkin

§ 11.81.900(b) (35) as a procéeding "heard béfOre a 1egislative
judicial, administfative or other governmentai body or 6fficia1
authorized to hear evidence under oath". The terms "jur&f":
and "witness" are defined in § 11.56.900(3i'and (6,.

"Witness" is defined to include not only persons’summoned
or appearing in an official proceeding but'aiso>persons whom
the "defendant beliéves may be called as a witness in aﬁ -
official proceeding, present or future." This'defiﬁitioﬁ avoids
confusion as to when an individual actually beéomeé a wifness
and emphésizés’that the harm in the conduct prohibitéd in this
article is the attempt to interfere with the'cdﬁr;e of’aﬁ
official proceeding. Note that the "defendént" reférrea té
in the definition of "witness" is the person chérged with é
violation of chapter 56; not the defendant in a.ériminal case.

Interference with official procéedings occurs pursuanﬁnto
subsection (1) when a éerson'uses force on an§one; déﬁageé
the property of anyone or threatens anyone with one of the
intents specified in paragraphs (A)-(D). The terms "force"

and "threat" are defined in § 11.81.900(b).
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Paragraph (A) refers to an intent to "improperly in-
fluence a witness." Conduct which gqualifies as improperly
influencing auwitness is defined in § 11.56.900(1). Note
that under paragraph (A) any attempt to influence the testi-
mony of a witness by one of the methods deséribed in subsection
(a) (1) is prohibited. Beating up a witness to make him testify
truthfully is as criminal as beating him up with intent to make
‘him testify falsely. Subsection (D), referring to "otherwise
affect the outcome of an official proceeding" would include
offeriné a bribe ‘to a witness with intent to cause a mistrial.

Subsection (2) prohibits bribery of a witnesé-or juror.
This provision is similar to the Code's general bribery statute.

‘Similar to the Code's general bribe receiving statute, the
crime of receiving a bribe by a:witness or juror provides B
felony -penalties for the witness or juror who solicits a
benefit, or accepts or  agrees to accept a benefit upon an‘agree—
ment or understanding that ‘he will be improperly influenced as

a witness or that his decision as a juror will be influenced.

II. Sections 11.56.540; 590. -TAMPERING WITH A WITNESS;

JURY TAMPERING '

The crime ‘of tampering with a witness differs in three primary
respects from the crime of interference with official pro-
ceedings. First, the means by which tampering with a witness
is committed (inducing or attempting to induce) are not as
culpable or as overt as the means specified in the crime of
interference with official proceedings (force,:threat or-bribery).
Tampering with a witness is consequently graded as a class' i

A misdemeanor.



Second, unlike the interference statute, an attempt to
induce a prospective witness to avoid process is not made an
offense. This distinction is discussed in the Commentary
to the Proposed Michigan Revised Criminal Code § 5020 at 414.

[Wihile [§ 11.56.510] make[s] it unlawful to

use a bribe or threat to induce a witness to avoid

legal process, [§ 11.56.540] does not bar an

attempt to achieve that objective by persuasion or

argument. A defense attorney, for example, would

not be prohibited from attempting by persuasion or

pleading to induce a witness to avoid process by

- leaving the state. Although the attorney's activity
might raise certain ethical issues, it should not

give ise to criminal liability, since neither the

means used nor the objective sought is unlawful

in itself.

Finally, while interference with official proceedings
includes acts done with intent to induce a witness to "with-
hold testimony", tampering with a witness requires an intent
to induce a witness to "unlawfully withhold testimony."
While it .would not be tampering with a witness to persuade - a
witness to lawfully refuse to testify on grounds of personal
privilege, i.e., privilege against self-incrimination, it
would be interference with official proceedings to attempt to
do so by force, threat or bribe.

- The crime of jury tampering differs in only one respect

from the crime of interference with official .proceedings. The

means by which tampering with a juror is committed (communicat-

ing with intent to influence) are less culpable than the means

specified in the crime-of interference with official proceedings.

Tampering with a juror is consequently only graded as a class

C felony.
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III.  Section 11.56.600. MISCONDUCT BY A JUROR

The crime of misconduct by a juror is similar to‘the
crime of receiving a bribe by a juror in that both require
that the juror improperly agree to be influenced és a juror.
HA:Z%ef, unlike the crime of receiving a bribe by a juror, thé
crime of misconduct by a juror does not require that the juror
agree to be influenced as a consequence of the acceptance of a
benefit: Mere agreements to vote for a party in the official
proceeding or to-otherwise influence the official proceedin§~
are proscribed-in this section, a class C felony.

IV. Séction 11.56.610. TAMPERING WITH PHYSICAL EVIDENCE

This provision prohibits tampering with "physical evidence",
a term defined in § 11.56.900(4) to mean any,"articlé, object,
document, record or other thing of physical substance."
Préceedings protected include both criminal investigations and
official proceedings.

Paragraph (1) is directed at the intentional destruction,

mutilation, alteration, concealment or removal of physical evi-

dence with intent to impair its verity or availability in a ecriminal

investigation or official proceeding. Paragraph (2) prohibits
making, presenting or using evidence known to be false in an
effort’to mislead jurors or public servants engaged in official
proceedings or criminal investigations. Paragraph (3) prohibits
the use of force, deception, or threats to prevent the‘production
of physical evidence in official proceedings and criminal
investigations. In paragraph (4), the statute criminalizes
conduct identical to that proscribed by paragraphs (1)-(3)

but engaged ih with the intent to prevent the institution of

an offical proceeding.
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V. Section 11.56.620. SIMULATING LEGAL PROCESS

This section is designed to protect the legitimacy
of governmental administration and prevent the impairment
of public confidence in genuine documents. Subsection (a) (1)
covers the person who, in attempting to collect avdebt,
issues a form that falsely simulates legal process. kéub—
section (a) (2) expands the coverage of subsection (a)(;) in
nondebt situations to cover simulation of process ofrany
court or official body, including those of other jurisdictiQns.‘
Statutory authority of state agencies and other officiai bodies
to issue subpoenas or other legal process is séecifically>

recognized by subsection (a) (2).
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CHAPTER 56, ARTICLE 5. OBSTRUCTION OF PUBLIC ADMINISTRATION

I. Section 2_1;1.56.700. RESISTING OR INTERFERING WITH ARREST

The crime of resisting or interfering with arrest,4
a class A misdemeanor, prohibits a person from resisting the
arrest of hlmself or 1nterfer1ng with the arrest of another by
any of three methods. The person must know that a peace officer
is maklng an arrest and act with the intent of preventing
the officer from making the arrest.
: Spbseotion’(a)(l) prohibits resisting or interfering
with an arrest by the use of force. "Force" is defined in
§ 11.81,900(@)}23) to include any bodily impact as well as
threats of such impact.b The issue of whether force may be used
to re51st an unlawful arrest is addressed in § 11.81.400.

A person also violates the statute by committing
any degree of‘erlmlnal mischief (i.e., tampering with the
officer;s squao car) or by doing any act that creates
a "substantial risk of physical injury" (i.e., fleeing in an
automobi;e‘at high speeds through a residential area). Mere
non-submlssron to an arrest does not reach the level of resisting
or 1nterfer1ng w1th arrest.

iI. Sectlon 11.56.720r REFUSING TO ASSIST A PEACE OFFICER

OR TUDICIAL Ol FICER
; The Code provides that it is a violation to unreasonably .
fail to make ?_9°°d faith effort to physically assist.
a peace offioeraorxjgdicial cfficer (defined in § 11.56.900(2)) -
in the exereise of‘his official duties. The limitation to
"phy51cal" as51stance 15 lntended to exclude from the .coverage
of the statute mere refusals to provide information to an

offlcer.
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The statute requires that the citizen know that the person
requesting assistance is a peace officer or judicial officer. \
Further, the citizen must unreasonably refuse to aséist.'

The statute does not authorize peace officers or judiciai
officers to foist unreasonably dangercus duties upon citizens.
Neither does it authorize them to command citizens to aid them
in the performance of their every day duties.

Subsection (b) extends the "good samaritan" protections of
AS 09.65.090 to situations where a citizen physically aids
a peace officer pursuant to subsection (a).

III. Section 11,56.770; 780. HINDERING PROSECUTION IN THE

FIRST AND SECOND DEGREE

Conduct which would give rise to liability as an accessory
after the fact under existing law is classified as the crime
of hindering prosecution under the Code. The deéree of the
crime is geared to the class of crime committedkby the
fugitive.

To commit either degree of hindering prosecution, thé'
defendant must act with an "intent to hinder thé.appfehension,
prosecution, conviction or punishment"” of a person or to assist
a person "in profiting or benefiting from the commission of the
crime”. The first degree offense, a class C felénj, requires that
a felon be aided. The defendant is not required to know
that the crime committed by the person he aided was a
felony. Strict liability is applied to this element.

The second degree offense expands existing law by prohibiting
acts of rendering assistance to persons who have committed

misdemeanors punishable by imprisonment for more than 90 days.
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Unlike exi‘sting law, the Code establishes the preciseﬁ
acts needed to commit either degree of hindering prosecution.
The six methods described in § 770(b) (1)-(6) present a narrower
concept of aid than in common law. This differencé is discussed
in the Commentary to the Model Penal Code at § 208.32, Commentary'
at 198-200 (Tent. Draft No. 9, 1959).
IV. Section 11.56.790. COMPOUNDING

The common law offense of compounding prohibited agreements
for consideration to refrain from giving information to law
enforcément authorities concerning a crime. Under the exist-
ing statute, AS 11.30.190, only the person who recei%es the
consideration commits compounding; the person who gives the
consideration does not.

The Code expands existing law by>providing that both the
receiver and the giver of the consideration commit compound-
ing, a class A misdemeanor. Both parties are viewed as being
equally culpable and are punished identically. ‘The Code de-
scriBes the prohibited consideration as a "benefit", a term
defined -in § 11.81.990(b) (2). The benefit must be offered
or accepted in consideration for concealing the offense,
refraining from initiating or aiding in the prosecution of the
offense or withholding evidence of the offense.

Note that the statute specifically recognizes that exist-
ing law allows compromise of actions in certain situations.

If the offer or acceptance of the benefit is made pursuant to

these statutes, the participants have not committed compounding.
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V. Section 11.56.800; 810. MAKING A FALSE REPORT, TERRORISTIC

THREATENING

The crime of making a false report is a class A misdemeanor.
The statute covers three types of false reports. Subsection
(a) (1) covers giving false information to a peace officer which
the defendant knows to be false, with intent to implicate
another in a crime. Note that false reports to peace
officers made with an intent to hinder the apprehension, prose-
cution, conviction or punishment of another are prohibited in
the two degrees of hindering prosecution, discussed supra.

Subsection (a) (2) prohibits false reports to peace
officers that a crime has occurred or is about to occur.

Such conduct is subject to criminal penalties because of the
likelihood that substantial amounts of law enforcement
resources will be misapplied in investigating the report.

Subsection (a)(3) extends beyond the present "false alarms"
statute in its application to fictitious reports of "incidents
calling for an emergency response" rather than solely false
. reports to firefighters or ambulance operators. This assures
coverage of reports &oncerning matters that ma& ;ot be
crimes in themselves, but are nevertheless within a
proper area of investigation.

The crime of terroristic threatening, a class C felony,
describes three aggravated forms of making a false report. The
defendant must kndwingly make a false report that a circumstance
dangerous to human life exists or is about to exist.. As a re-
sult of the fal;e report, one of the three results described in

paragraphs (1)-(3) must occur.
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VI. Section 11.56.,820. TAMPERING WITH PUBLIC RECORDS

¢ The''cr¥ime’ of tampering with public records; a class A mis-
demeanor’, ‘penalizes conduct which undermines confidence
in the dccuracy of public records’ The centfal purpose of
the statute is not the protection of potential victims
of alteréd public records. Consequently, the statute
does not ‘redqui're’ ‘that the tampering be made with an intent
to ‘defraud &s do the sections on forgery and falsification
of busineéss récords. - Further, there is no requirement that the
information in ‘the public record be made under oath or
sworn “to; ‘as ‘required by the sections on perjury. The offenses
of forgery “d@nd ‘perjury do, however, complement the crime-
Sf ‘tamipering wWith public records when the aggravating -
gifédmétanéeS“are=present.

Key to the statute is the definition of “public receggﬂ
gppeafing*inisflliBI‘SQO(b)(46). Two categories ofwgandugg are
prohibitéd.f:SubSegtion (a) (1) covers false entries or the false
qlteriﬁéédfva:public record, Subsection (a)(2) covers the problem
of acceéS’%dfpuincvregords. Included in this category are acts:
of “destruétion ‘dnd ‘mutilation as well as the suppression orx con-
géélmenﬁvéf~&ipdblic‘record.' This subsection is broad eneugp
gd*eover thé?SLtuation where a pﬁblic servant prevents access’
-6 ‘public Fecérds.

Both subsections require that the defendant act ;nowingly.
Under subsection (a)(l) he must know he is making a false
entry or alteration. Under subsection (a)(2) he must destroy,

mutilate or conceal documents, knowing that he has no legal

authority to do so.
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viI. Section 11.56.830. IMPERSONATING A PUBLIC SERVANT

:.> The Code provision, abclass B misdemeanor,. prohibits the
;mpersonation of any public servant. The defendant must
.ﬁretend to be a public servant and must do an act in that
fcapacity.

Thé existing requirement that the impersonator require
another to aid or assist him is not retained in- the Code.
Thus, the Code insures coverage in situations where no speci-
fic aid is requested, but the defendant has acted improperly.:
For example, a person who falsely pretends to'be‘a housing "
inspector and obtains entrance to an apartment has violated
the statute. The requirement that an act be performed in
the capacity of public servant insures that otherwise innocent
impersonations,”such as wearing a judge's robes:to a‘‘costume
ball, are not édvered by‘thebstatute.

Sﬁbsection (b) (1) rejects any possible defense based
upon nonexistence of the office the impersonator ‘pretended
to ‘hold while subsection (b)(2) recognizes that a'public::= "’

" servant can commit the offense by impersonating:another
public servant. The exclusion provided in subsection: (¢) is’
necessary tolinsure that peace officers ‘engaged in undefcover -
woik in which it is necessary to impersonate a ‘public servant *

will not be subject to criminal penalties for theé ' impérsonation.
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CHAPTER: 56, ARTICLE 6. ABUSE OF PUBLIC OFFICE

I. Section 11.56.850. OFFICIAL MISCONDUCT

The Code provision on official misconduct applies to
all "public servants," a term defined in § 11.81.900(b) (47) and
discussed in the commentary to § 11.56.100. To commit the
offense, a class A misdemeanor, the public servant must act
with an intent to obtain a "benefit" (defined in § 11.81.900(b) (3))
or with an intent to injure or deprive another person of a benefit.
Mere negligent behavior, or awareness that‘'a person is being injured
or deprived of a benefit will not establish the requisite culpability;

The statute covers acts of both malfeasance and nonfeasance.
The public servant must act or refrain from acting with a con-
scious objective to obtain a benefit or to injure or deprive
another person of a benefit. Acting with the requisite
intent, the public servant can violate the statute in one of
two ways.

Subsection (1) applies to acts constituting a knowing
unauthorized exercise of the: public servant's function.

For example, a court clerk ﬁay be on notice that

papers in a pending action were ordered "sealed,"

subject to inspection only upon a further court

order. If such clerk, with intent to benefit a

certain party, knowingly displays the "sealed"

papers to such party without the requisite court

order, he would be guilty of official misconduct

as defined in subdivision 1, i.e., he committed

an act relating to his office but. such act con-

stituted an unauthorized exercise of his official,
functions. ‘ i

N.Y. PENAL LAW, § 195.00, Commentary at 386 (1975).
Under subsection (2) the crime may be committed by the
public servant knowingly refraining from performing a duty.

Subsection (2) requires knowledge both of the duty and that it
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is imposed by law or clearly inherent in the nature of the

office.

II. Section 1'1.56.860. MISUSE OF CONFIDENTIAL INFORMATION

The Code provision restates existing AS 37.51.010, but
applies to all public servants. .If disclosure of confidential
information occurs in a legal proceeding it must be in con-
formity with a court order. By requiring fhat a court order
be obtained prior-to disclosure, the Code makes it less
likely that the statute will be circumvented in private
litigation where the person whose privacy interests are at
stake may not be represented. Nothing in the provision pro-
hibits the public servant from disélosing confidential infor-
mation in the legal proceeding so long as the disclosure is
in conformity with a court order.

It is important to note that the provision is very strict
in defining what is confidential information; unless the infor-
mation is classified pursuant to a specific statute it is not
"confidential." Thus, the Code provision does not give rise
to the same kind of i;sues which have arisen, for example,
when recent federal legi§lation has been challenged as in-
hibiting public disclosure of governmental misconduct or shielding
documents which had been classified "secret"'by.a bureaucrat

acting on his own concept of what is confidential.
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CHAPTER 61, ARTICLE 1. RIOT, DISORDERLY CONDUCT AND

RELATED: OFFENSES.

I. Section 11.61.100. RIOT

Riot is classified as a C. fedony. Rioters:who -commits

crimes during the course of a riot will additionally be
subject to prosecution under statutes describing specific
offenses.
Since the statute does not specify a culpable mental state
the general rules of culpability apply (§ 11.81.610(b)).
The rioter must act recklessly; he must be aware of and
consciously: disregard a substantial and unjustifiable risk
that his conduct is causing or that he is creating a sub-
stantial risk of causing property damage or physical injury.
The ‘requirement in thebdefinition of recklessly that the
risk be "of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conduct
that a reasonable person whould observe" insures that the -
. statute does not apply to such trivial injury to property
as walking on seeded grass adjacent to a sidewalk.
In accordance with recent Alaska Supreme Court decisions
- ‘emphasizing-the importance of safeguarding the exercise

of constitutional rights (see, e.g., Poole v. State,

524 P2d 286 (1974); Marks v. City of Anchorage, 500 P2d

644 (1972)), ‘the statute requires that the rioter's conduct
be tumultuous and violent. This element precludes appli-
cation of the statute to persons exercising constitution-
ally protected rights of speech and assembly. Behavior
that is merely tumultuous will: be insufficient to sustain:.,//////;

a conviction under the statute.
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II. Section 11.61.110. DISORDERLY CONDUCT

Disorderly conduct is a class B misdemeanor carrying
a maximum term of imprisonment of 10 days. The Code pro-
vision substantially restates existing AS 11.45.030 but
is designed to avoid constitutional problems that have
arisen under paragraph (1) of that statute.

Paragraph (1) of the Code provision is directed pri-
marily at noisemaking within the confines of one's home or
on private property of another with that person's consent.

By requiring that the victim not be on the same premises,

the Code recognizes the privacy right of persons to act as
they wish within their home so long as their conduct does

not infringe upon others beyond the home.

Under paragraph (1), a person acting with an intent
to disturb the peace and privacy of another not physically
on the same premises need not be shown to have actually dis-
turbed that person so long as he makes "unreasonably loud
noise." The subsection also covers recklessly disturbing
another's peace and privacy, i.e., boisterous party. The pro-
vision guards against vagueness and uneven enforcement
problems in this situation by requiring that the defendant be
warned that his conduct is disturbing others and that he con-
tinue his noisemaking before the offense has occured.

Paragraph (2) parallels paragraph (1) ‘but does not
require that the person who is disturbed be on separate
premises if the defendant is in a public place (defined in
§ 11.81.900(b) (45) or on private property of another with-

out the owner's consent.
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In Marks v. City of Anchorage, 500 P.2d 644 (Alaska 1972)

the court noted that the phrase "unreasonable noise" with-

out more might be considered "indefinite." Subsection (b) both
clarifies the meaning of unreasonably loud noise and insures
that free speech will not be infringed upon by specifically
providing that "noise" does not include speech that is
constitutionally protected. Under the Code the exercise

of protected first amendment rights can never constitute
disorderly - conduct.

The phrase "peace and privacy" in paragraphs (1) and (2)
is also intended to take into account the varying nature of
circumstances surrounding the noise making. Persons attending
a sporting event or a peace officer, for example, would have
a lower expectation of peace and privacy than a person
attending a poetry reading or the ordinary citizen. C.f.,

Anniskette v. State, 489 P.24 1012, 1015 n.5 (Alaska 1971).

Paragraphs (3) and (4) are taken from existing AS
11.45.030(a) (2). Paragraph (3), punishing a refusal to
disperse in a public place when a crime has occured, has
been upheld against a claim of unconstitutionality. State
v. Martin, 532 P.2d 316 (Alaska 1975). Paragraph (5) en-
compasses unlawful fighting, and challenging another to fight.
Thoughrsuch a challenge is in fact a communication, i?
generally falls beyond the pale of protected speech since
it constitutes an incitement to a breach of the peace.

See, Chaplinsky v. New Hampshire, 315 U. S. 568 (1942).
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Paragraph (6) prohibits the reckless creation of
"a hazardous condition for others by an act which has no
legal justification or excuse.” An example of conduct covergd
under this provision would include shouting "fire" in a
crowded auditorium.

Paragraph (7) covers intentionally exposing specified
parts of the body to another with reckless disregard for
the offensive or insulting effect the act may have on that
person. The provision is considerably broader than a
typical indecent exposure statute since it does not require
that the defendant act with an intent to gratify his or
another's sexual desires. Note, however, that the provision
would not apply if the viewer consented to the conduct, or
if exposure took place under circumstances where the actor
was not reckless as to the. effect of the conduct - i.e.,
dancer in a topless bar.

III. Section 11.61.120. HARASSMENT

The crime of harassment, a class B misdemeanor, can
be committed in any of five ways, each of which tequires
that the defendant act with an "intent to harass or annoy"
another. The terms "harass" and "annoy" have in other con-
texts, been subject to strict constitutional scrutiny when
used to describe results of conduct. See, Poole v. State,

524 P.2d 286 (Alaska (1974); Marks v. City of Anchorage,

500 P.2d 644 (Alaska 1972). The Code, however, uses these
terms not to describe a result of conduct which might vary

with the "ideological vicissitudes" of the victim,
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the defendant must act. See Anniskette v, State, 489

Po 261031251 X045 i (Axbaskas 1971y, v i
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IV. Section 11.61.130. MISCONDUCT INVOLVING A CORPSE

This statute provides that a person commits the crime of
misconduct involving a corpse, a class A misdemeanor, if he
intentionally disinters, removes, conceals, mutilates or
engages in sexual penetration of a corpse. By including
within the coverage of the statute the '‘act of concealing
a corpse, the provision allows for prosecution of the person
who conceals the death of a child, conduct now prohibited in
AS 11.40.090.

The quélifying phrase in paragraph (1) "except as author-
ized by law or -in an emergency'. exempts- from coverage of the
statute the legitimate activities of.persons:such as coronérs,
physicians, ambulance attendants;,’and morticians-as well as
the good samaritan who might.remove a-corpse from a fire or
automobile wreck. -

_Misconduct involving:.a.corpse.also occurs when a’'person
‘detains .a.corpse for-a debt.: This prohibition parallels:
the coverage of the existing "attaching:or:detaining ‘a dead
body for.debtf statute, AS 11.40.450.-

V. .Section 11.61.140... CRUELTY..-TO -ANIMALS

The Code classiiies as an’ A misdemeanor ‘the intentional
infliction of "severe and prolonged physical pain or suffering
on an animal.”: "Animal" is.defined -in:subsection:(c) to ex-
clude human beings, fish and nonvertebrates.. If .the animal is
simply killed without the consent of the owner and without
the defendant.inflicting severe. pain, the conduct will con- -

sgitute criminal mischief under § 11.46.482-486.
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Subsection (b) provides that it is a defense that the
conduct conformed to accepted veterinary practice or was
part of scientific research governed by accepted standards.
The additional granting of the defense when the conduct is
necessarily incident to lawful hunting or trapping activities
avoids unnecessary overlap and potential cbnflict with rules
and regulations established by the Board of Fish and Game.

Subsection (a) (2)&(3) substantially restate existing
AS 11.40.520.. Under subsection (3) , as under existing law,
personé who attend exhibitions of fighting animals are held
to be equally culpable as persons who organize such conduct.

V.. Section 11.61.150. OBSTRUCTION OF HIGHWAYS

The Code provides that the crime of obstruction of
highways, a class B misdemeanor, may take place in either of
two ways. The first, described in subsection (a) (1), imposes
liability if the defendant knowingly places, drops or permits
dangerous material to be left on a highway. This provigion
would cover, for example, the conduct of a person hauling
ground glass to a dump when he knows that part of his lqad’
has fallen onto the road. Subsection (c) grants the defeﬁdant
an affirmative defense if he can establish that he took
immediate .steps. to rectify the situation and that, in fact,
no one.was injured.

Subsection (a) (2) covers the defendant who knowingly
renders. .a highway impassable. The person who parks his car in
the middle of a busy road to watch salmon spawning in a near-
by stream, for example, would violate the statute if he knew
that his conduct would result in making the road "impassable,

or passable only with unreasonable inconvenience or hazard."
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CHAPTER 61, ARTICLE 2. WEAPONS AND EXPLOSIVES

I. Section 11.61.200. MISCONDUCT INVOLVING WEAPONS IN

THE FIRST DEGREE

Misconduct involving weapons in the first degree is the
most serious weapons offense in the Code and is classified
as a class C felony.

Subsection (a)(l) prohibits feions from possessing
firearms capablerof being concealed on their person.

Subsection (a)(2) éxpands existing law by covering the
person who sells or transfers a firearm capable of being
concealed on the person knowing that the transferee has been
convicted of a felony. The transferor who acts with such
knowledge is viewed as equally culpable and deserving of
identical punishment as the transferee.

Subsection (b) provides an affirmative defense to
subsections (a) (1) and (2) that the felon has received a
pardon, that the prior convictién‘has been seﬁ aéide, or if
a period of five years has elapsed from the date of the
defendant's unconditional discharge on the prior felony and
the date of the possession, sale or transfer of the firearm.
"Unconditional discharge'" is defined in 12.55.185(8) in a
manner to insure that the five year period does not begin to
run until the defendant has completed any probationary

period or time on parole.
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Subsection (a)(3) is new to existing law and is patterned
after the prohibitions found in the Natiénal Firearms Act,
26 U.S.C. §§ 5801-5872. Key to the provision is the definition
of '"prohibited weapon'" in subsection (e)(l). Such weapons
have little or no legitimate function, are wunnecessary for
protection and are not commonly used for commercial or
recreational purposes. Substantial risk of harm to others
and the furtherance of crime result from private poésessioﬁ :
of such weapons. The conduct proscribed is the manufacture,
possession, transportation, sale or transfer of the weapon.
Subsection (c) provides that the prohibitions of subsectio
(a) (3) are inapplicable if possession of the weapon was
pursuant to registration under the National Firearms Act.
Subsection (d) exempts peace officers acting within the
scope -and authority of their employment from tﬁe prohibitions
against "prohibited weapons'. ~If the use of a prohibited
weapon has been authorized by a law enforcement agency;
peace officers should not be subject to prosecution for
possession of such weapons when they act within the scope
and authority of their employment.
Subsection (a) (4) covers the person who sells or transfers
a firearm to a person knowing that the physical or mental
condition of that person is.substantially impaired. The -

buyer or transferee of such weapon is covered in § 210(a) (1)
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Subsection (a)(5) and (6) prohibit removing or destroying
the manufacturer's serial number on a firearm with intent to
render the firearm untraceable, or possessing a firearm
knowing that the serial number has been removed with intent
to render the firearm untraceable. Such conduct has no
legitimate purpose and indicates future use of the firearm
in criminal activity.

I1. Section 11.61.210. MISCONDUCT INVOLVING WEAPONS IN

THE SECOND DEGREE

The second degree weapons offense, a class A misdemeanor,
prohibits three forms of conduct.

Subsection (a) (1) is based on the prohibition found in
existing AS 11.55.070, Possession of firearm while under the
influence of intoxicating liquor or drug. The Code provision
requires that the person's physical or mental condition be
substantially impaired, a standard that will cover a narrower
range of behavior than the existing "under the influence"”
test. o

Subsection (a)(2) is based substantially on existing
AS 11.55.065. The term "highway" is defined in §11.81.900(b) (24).

Subsection (a) (3) prohibits a person from discharging a
firearm with reckless disregard for the risk of damage to
property or risk of physical injury. The prohibition is
similar to the crime of reckless endangerment, §11.41,250,

but covers a broader range of behavior.
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IIT. Section 11.61.220. MISCONDUCT INVOLVING WEAPONS IN
THE THIRD DEGREE

Misconduct involving weapons in the third degree, a
class B misdemeanor, prohibits three forms of conduct.

Subsection (a)(l) prohibits a person from knowingly
possessing a deadly weapon, other than an ordinary pocket
knife, that is concealed on his person. Subsection (e)
describes when a deadly weapon is concealed on a person. A
weapon that is concealed in an automobile is not concealed
on a person. ‘

The affirmative defense provided in subsection (b) (1)
recognizes that the privacy right of Alaska's citizens to
carry concealed weapons in their dwelling or on property
appurtenant to their dwelling outweighs law enforcement's
interest in regulating such activity. The defense specified
in subsection (b)(2) was added to insure that a person
actually engaged in lawful hunting, fishing, trapping or
other lawful outdoor sporting activity that necessarily
involved the carrying of a weapon for personal protection,
would not be subject to prosecution under the concealed
weapons statute. Carrying a weapon under a parka, for example,
to prevent it from getting wet should not result in criminal
sanctions if the person is engaged in lawful hunting éctivity.
The term "other lawful sporting activity" is broad enough to
include activity such as hiking, if it can be shown that the

carrying of the weapon was necessary for personal protection.
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Note that at the time of the possession the person
must actually be engaged in the activity. The exclusion
would not apply while the person was on his way to or from
the activity. Under such circumstances the weapon must be
carried openly or in a visible holster or case which gives
notice of its contents.

As under existing law, peace officers acting within the
scope and authority of their employment are excluded from
the concealed weapon prohibition in subsection (c).

Subsection (a)(2) prohibits a person from possessing on
his person a loaded firearm in any place where intoxicating
liquor is sold for consumption on the premises. Subsection
(f) describes when é firearm is loaded. This prohibition is
supported by a survéy of the 1975-76 arrest records of the
Anchorage Police Department compiled by the Criminal Justice
Center. The survey indicates that 18% of firearm assaults

in Anchorage occurred in bars. Two exclusions to the prohibition

are provided. Subsection (d) allows the owner of the establishment
and his employees to possess such weapons within the course

of their employment. Of course, if the weapon is concealed,

the owner or his employees would be subject to prosecution

under subsection (a)(l). Peace officers are excluded from

the coverage of this prohibition under subsection (c).

Subsection (a){3) prohibits the possession of a firearm
by an unemancipated minor under 16 without the consent of his

parents.
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IV. Section 11.61.230. POSSESSION OF BURGLARY TOOLS

The Code provides that it is é class A misdemeanor to
possess, with intent to use, any tool, instrument or device
adapted or designed for committing any of three property
crimes - burglary, theft from the person, or theft of services.

A preparatory offense, §230 is narrowly drafted to
insure that otherwise innocent conduct does not fall within
.its coverage. The state must establish that the defendant’
possessed the item with intent to use or permit its use in
the commission of one of fhe three target crimes. Additionally,
unless the defendant possessed nitroglycerine, dynamite, "an
acetylene torch, electric arc, burning bar, thermal lance,
oxygen lance or other similar device capable of burniqg
through steel, concrete, or other solid material," thg state
must establish that the tool was "adapted or designed for
use' in committing one of the three target crimes.  That the
tool was "commonly used for committing" the offense. is not
-sufficient. This exclusion is necessary to insure that
possession of items such as screwdrivers, toothpicks or
rubber gloves will not give rise to prosecution under the
statute.

It should be noted that some instances Qf‘posseséion of
burglary tools can give rise to an attempted burglary prosecution
- under §11.31.100. The crime of possession of burglary
tools, however, allows official intervention in instances
where the defendant possesses the tool with the requisite
intent, but has not yet taken a substantial step toward the
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IV. Sections 11.61.240;250. CRIMINAL POSSESSION OF

EXPLOSIVES: UNLAWFUL FURNISHING OF EXPLOSIVES

Both provisions prohibit unlawful transactions with
explosives and are new to existing law. The statues cover
the possession of explosives with intent to commit a crime
and the furnishing of explosives with knowledge that the
person to whom they are furnished intends to commit a crime.
The substantial danger of widespread physical injury and
property damage fesulting from the unlawful use of explosives
necessitates specific coverage of such conduct. The term
"explosive" is defined in §11.81.900(b) (18).

As a preparatory crime, criminal possession of explosives
is similar to the Code's general attempt statute, §11.31.100.
As noted in commentary to the Model Penal Code, the combination
of an "intent to use'" plus possession of materials which are
specifically designed for- unlawful use, or which can serve
no lawful purpose of the defendant under the circumstances,
should not be held insufficient as a matter of law to establish
the substantial step requirement for attempt. MODEL PENAL
CODE §5.01, Comment at 49(Tent. Draft No. 10, 1960). Like
the attempt statute, §240 requires the state to establish
that the defendant intended to commit a crime.

The classification of criminal possession of explosives
is identical to attempt and is based on the crime intended

by the defendant. Punishment is generally set at one degree
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below the target offense. Possession of explosives with
intent to commit a class A felony, for example, is
classified as a class B felony.

The crime of unlawful furnishing of explosives provides
that it is a class C felony to furnish an explosive
éubétance or device to another knowing that the other person
intendé to use if to commit a crime. If it can be established
that the defendant furnished the explosives "with intent
to promote or faéilitate the commission of’theroffense" the
defendant would be legally accountable for the crime committed
by'the person to whom he furnished the explosives under

§11.16.110.
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CHAPTER 66, ARTICLE 1. PROSTITUTION AND RELATED OFFENSES

I. Section 11.66.150. DEFINITIONS

The term "person" is defined in § 11.81.900(b) (39)
to include all natural persons. Consequently, the offenses
defined in this article are "sex-neutral" and may be committed
by a male or female. The masculine pronoun is’used fqr draft-
ing convenience.

A. Paragraph (1). Place of Prostitution

This term is designed to insure that criminal
sanctions can be applied égainst persons who use physical
locations other than houses or apartments, such as;boatsj
trailers or vans, for prostitution activities.

B. Paragraph (2). Prostitution Enterprise

This definition is designed to include agreements
between a prostitute and a pimp, between two prostitutes, or
larger scale activities. By the use of the term "organized,"
the definition excludes transactions involving only a prostitute
and a patron.

C. Paragraph (3).  Sexual Conduct

This term is defined to insure that prostitution is
not limited to heterosexual genital intercourse. By broadening
the range of conduct covered by the article, the definition

takes into account the realities of commerce in sexual services.
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II. Section 11.66.100. PROSTITUTION

This. section describes the underlying offense of the
article and .classifies it as a B misdemeanor. Only the
acts of the: prostitute are covered; the patron of the prosti-
tute does not commit a crime. »
Prostitution.may be committed by.a person engaging in
sexual, conduct:in return for a fee or agreeing to or offering
to engage:in.sexual conduct in return for a fee. The
commercial character.of the prohibited conduct is fixed by
the use of the term "for hire."™ As with existing law, cash con-
siderationjig_not required. Note also that the statute covers
all offers to engage in sexual conduct for hire. Solicitation
is prohibited regardless of whether the offer occurs. in a public
place.:

III..-Section 11.66.110. PROMOTING PROSTITUTION IN THE: FIRST"

..DEGREE. .. -
;;;Ih;s,sgction, a class.B felony, is designed to-deal~with_
the coercive. aspects tﬁat may be involved-in prostitution.
Péragraph (1) imposes liability if the defendant uses
force to causg;a‘persbn to engage in prostitution. If the force
used qualifies as assault in the first degree, prosecution
wggldtbe,b;§ught under that statute, a class A’felony.

Parag;gphv(Z);provides that a person commits the first

degree offense:if, as other than a patron, he causes a person under

16 to engage in prostitution. Subsection (b) denies the defendant

the defense.of .reasonable mistake as to age. The defendant
“is hequsﬁniqtlg,liable regarding the age of the victim.
vau;_,,i?‘_a_n:a}g‘raph (3): is designed to reach persons who may induce -
children, incompetents, or-others in their legal custody to

engage in prostitution.
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IV. Section 11.66.120. PROMOTING PROSTITUTION: IN. THE: SECOND

DEGREE

This section imposes C felony penalties on: persons:who ruh a
prostitution enterprise other than a place of prostitution or pro-
cure or solicit patrons or prostitutes. The statute' is aimed pri-
marily at the pimp. Note that paragraph (1) ‘specifically excludes
the conduct of running a place of prostitution. ~“While deserving
of criminal sanction, this conduct is not serious’ ehough ‘to
warrant felony classification. The person who runs ‘a place’ of
prostitution will be covered under § 130(a)(1).

V; -Section:11.66.130.. PROMOTING PROSTITUTION IN THE' THIRD « =~

DEGREE

The conduct prohibited in this section,:a‘classtA mig= - "+~
demeanor, must be engaged in with the specific intent to promote
. prostitution. The section is not intended to céver, for ékampie;
the landlord who unintentionally or unknowingly rents to prosti-
tutes. Further, even if a landlord knowingly rents to a‘prosti-
tute, he could“not‘be>held liable"unless hé& acted with' the”
intent te promote prostitution. - '

Paragraph (1) covers the person who runS‘a5p1aCé of
prostitution. Aimed primarily at the "madame"-the statute’:
would also apply to any person who owns a'piace ofprostitution; "
It is important to note that if the defendant runs a prosti-=
tution enterprisé, oﬁher than a place of ﬁiostitﬁtion;'thé e
provisions -of § 120(a) (1) would apply. -

Paragraph (2) covers the conduct of a person“oﬁher'thén‘
a patron who causes a person 16.or oldef.to engage “in prosti-- °
tution. If the person was under 16, pfoéecutionAwould‘be'brought

under § 110(a)(2). If the defendant ran.a:prostitutién enter-

ST v

*.110.



prise, other than a place of prostitution, or procured patrons
for the prostitute, prosecution woula be brough£ uﬁder § 120.
Paragraph (3) is directed at the person who knowingly
derives a profit from prostitution while paragraph (4) is in-
tended to reach conduct which enables prostitution activities to
occur such as the procurring of prostitutes or the transpor-
tation of prostitutes. It bears repeating that the conduct '
must be engaged in with the intent to promote prostitution. -
This paragraph‘would not reach the conduct of a cab driver
who drove 'a person to a place of prostitution not knewing it
to be such; or, knowing it to be such but not acting with the

intent to promote prostitution.-

VI. Section 11.66.140. EVIDENCE REQUIRED FOR SEgTIQNgv

120 - 130 OF THIS CHAPTER

This section will reverse the effect of AS 12.45.040,

as interpreted by the Alaska Supreme Court in Johnson v.. State,

501 P.2d& 762 (Alaska 1972). - The existing statute reguires - ?
corroboration of the testimony of a prostitute to insure that - |
alleged "victims" WQrevnot motivated by blackmail, malice orx
abnormal psychological conditions.” As drafted, § 140 is
consistent with the Code provision :egarding corroboration: in
perjury cases (533 § 11.56.220) and with existing corrobor-

ation requirements in- rape cases. EER R
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CHAPTER 66, ARTICLE 2. GAMBLING OFFENSES

Introduction

This article initiates‘a comprehensive revision of
Alaska's gambling laws. For the most part the coverage
of existing law has been preserved although emphasis has
been changed in several instances. The code changes
existing law in two significant ways.

1. The Code excludes from the prohibitions of
the ériminal law the "friendly poker game" by recognizing
an affirmative defense to gambling that the defendant
engaged in gambling solely as a player in.a home where no
house income, other than personal winnings, resulted from
the game.

2. The Code focuses on organized crime by
creating a felony offense éf—promoting gambling which
applies to .the person who promotesbor profits from an
unlawful gambling enterprise.

I. Section 11.66.280(2). DEFINITION OF "GAMBLING"

In the Code,"'gambling' means that a person stakes
or risks something of value upon the outcome of a contest
of chance or a future contingent event not under his control
or influence, upon an agreement or understanding that he or
someone else will receive something of wvalue in the event

of a certain outcor:." See State v. Pinball Machines, 404

P.2d 923, 925 (Alaska 1965). The terms "contest of chance"
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and "something of value" are defined in § 280 (1)&(10).

The definition includes any activity that brings a profit
based on chance and includes ordinary lotteries. . Games ...

of pure skill, i.e., chess, willrnot be cohsidered gambling... ¥
if the contestants bet against each other. Placing a side

bet on a game of chess, however, would be gambling because;
from the onlooker's perspective, the outcome depend§ on
"chance" as he has no control over the outcome.

The exceptions to the definition of “"gambling" in
subsection (A) are necessary to exclude stock, commodity,
and ' insurance transactions from the scope of the gambling
definition.  The exception in subsection (B) excludes from
the ‘definition of "gambling" playing a pinball machine that
is only able to "pay-off" in free games. The provision
changes existing law under which such machines have been
held to be gambling implements subject to seizure. Pinball

Machines v. State, 371 P.2d 805 (Alaska 1962); State v.

Pinball Machines, 404 P.2d 932 (Alaska 1965). Note, however,

that any pinball machine that contains any method or device
(commonly referred to as a "knock-off" button) whereby free
games: may be cancelled or revoked does not come under the
exception.:“A-machine that has such a device indicates the
strong likelihood that "free games" are being exchangeé for

some’ other’ form of consideration.
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II. Section 11.66.280(1). DEFINITION OF "CONTEST OF CHANCE"

In Morrow v. State, 511 P.2d4 127 (Alaska 1973) the

court considered the issue of whether a "football card" is
a lottery. The court adopted the "dominant factor" approach
by holding that a "scheme constitutes a lottery where chance
dominates the distribution of prizes even though such a
distribution is affected to some degree by the exercise of
skill or judgement." The Code follows the approach taken by
other revised codes, [see, e.g., N.Y. PENAL LAW § 225.00(1);
OR. REV. STAT. § 167.177(1)] in postulating a similar
definition, but not adopting the "dominant factor" test.

In many instances it will be virtually impossible to
determine whether chance or skill dominates. "It should
be sufficient that, despite the importance of skill in any
given game, the outcome depends in a material degree upon
an element df chance.” N.Y. PENAL LAW § 225.00, Commentary
at 23 (McKinney 1967).

IITI. Section 11.66.200. GAMBLING

Subject to the "social game” affirmative defense, the
Code prohibits all forms of unlawful gambling. A first con-
viction of gambling is classified as a violation punishable: by
a maximum $300 fine. See § 12.55.035(b) (4). Second-and
subsequent convictions, however, are punishable as B mis-
demeanors. The definition of "unlawful" [§ 11.66.280(11)]
provides that no gambling practice is lawful unless it is |
specifically authorized by statute. See generally, AS 05.15

(Bingo, Raffles and Ice Pools).
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The affirmative defense in subsection (b) (which the
defendant must establish by a preponderance of the evidence)
exempts "friendly games" and "friendly bets" from. the
coverage of the statute. The defense requires that the
defendant first establish that he is a player. "Player"
is defined in § 280(6). That definition requires that
the person engage in gambling solely as a contestant or
bettor without receiving any profit from the gambling
other than his winnings and without rendering material
assistance to the gambling. Conduct directed toward the
establishment of a social game is specifically excluded
from the definition of "material assistance." The egual
risk and chance provision in the definition of "player"
does not refer to the advantage enjoyed by a skilled player;
rather, it excludes the affirmative defense to those who
cheat at otherwise social games.

The affirmative defense also réquires that the player
establish that he participated in a "social game"; That
term is defined in § 280(9) as "gambling in a home where. . .
there is no house income from the operation of the game.”
If the house or banker has an advantage because of the
way the game is conducted, the affirmative defense is
denied to all participants since a social game reéuires

w

that no "house player, house bank or house odds exist.
Thus, under the Code, éambling in a home where there js no
house player, bank, odds, or income is not subject to
criminal penalties. If the gambling occurs elsewhere,

for example, in a park or in a bar, the affirmative defense

is denied even though no house income or odds exist.
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IV. Sections 11.66.210-220. PROMOTING GAMBLING IN THE FIRST

AND SECOND DEGREE

Sections 210 and 220 provide broad coverage of
all forms of gambling exploitation. In doing so, the Code
changes existing law by providing felony penalities for the
promoting of or profiting from large scale gambling
enterprises. Both the terms "profits from gambling" and
"promoting gambling" are defined to exclude thé person who
merely participates in gambling as a player. The player is
covered by § 200, Gambling.

Section 220 provides that it is a class A
misdemeanor to engage in either of two forms of gambling
activity. ﬁhﬁ first is "promoting"” unlawful gambling. This
term is defined in § 280(8) to include any activity that goes
beyond being a player, including setting up the game,
acquisition of the necessary equipment, bringing in the
players, and financing the operation. Again, note that the
person who merely arranges for a social game is a "player"
and does not fall within the coverage of either degree of
promoting gambling.

The second acfivity prohibited is "profiting™
from unlawful gambling. This term is defined in § 280(7)
and covers the receipt by persons other than players of
money or other property as proceeds from gambling activity

based on a prior agreement or understanding to that effect.
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Section 210 provides class C felony penalities

for promoting or profiting frem an unlawful gambling enter-
prise. The term "gambling enterprisé“ is defined.in
§ 280(4).. Subsections (A) and (B) of that definition are
taken directly from the federal gambling statute. 18 U.S.C.
§ 1955. _It is expected that federal case law interpreting
18 U.s.C. § 1955 will be highly relevant in the interpreta-
tion of these sections of £he Code definition.

: A "qualified organization", as defined in
AS 05.15.210(15), is excluded from the definition of "gambling
enterprise” by subsection (C). This provision insures that
groups such as non profit charitable or fraternéi.organizatidhs
are not subject to felony penalities if anlawful ga’xﬁbl.iné occurs
on their premises. Tt shéﬁid be noted, hQWevgt, that :suc'h’
organizations would be subjed: to misdemeanor penaliiiie»s for
promoting or profiting from such activity um_ier § 220,

V. Sections 11.66,230-.240, POSSESSION OF GAMBLING RECORDS

IN THE FIRST AND SECOND DEGREE

Seétion# 230 and 24&'@rohibii‘xhe pd§session of
Pgamblihg'rECQrds". The’termy“gambiinéniécord" is defined
in 11.66.280(5) as &ny writing or ?épe; of a kind commonly
‘used in ‘the operation :or promotion iof wnlawful «.gambf,lfi,‘ng-‘“
Both provisions reguire that the defendant possess the
‘gambling record with knowledge of its contents or chasacter.

‘Divisdion of the offense into;gwo~degree§'para11els
the «Code's “treatment of promoting gémbling‘by diétihguishing

between large and small :scale .operators. If the gambling
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record is of a kind commonly used in the operation of an
unlawful gambling enterprise (i.e., recoxds reflecting the
operation of a large scale gambling business) the possessor
has committed the first degree offense, a class C felony.
Possession of other gambling records is a class A misdemeanor.

The Code recognizes three affirmative defenses to

the possession offenses. The first defense, applicable only
to the first degree crime, appears in § 250(a) and is intended
to preclude felony convictions in casés where the defendént
is in possession of football cards or other tokens evidencing
his own participatiop as a player in a gambling enterprise.

.Note .that the affirmative defense applies only in a prosecution
for the first degree offense; player status is no defense to
prosecution under the second degree statute.

The two remaining affirmati?e defenses appearing in
§ 250.(b) apply to both dggreeskof possession of gémbling records.
Subsection (b) (1) allows a‘defense when the deféndanﬁ establishes
that the gambling record is not intended to be used in the operation
or promotion of unlawful gambling. Subsectioh‘(b)(2§ provides
an affirmative defense that the w:iﬁing or paper is "used or

‘intended to. be. used bykthéudefendanf ip é soéiaikgaﬁe“ despite
the fact that even "social games" are, by définition, unlaﬁful
gambling. . Thus, the person who engages in é social game, will
not be penalized for keeping,score sheets or other writings or

papers. commonly used during such games.
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VI. Section 11.66.260. POSSESSION OF A GAMBLING DEVICE

This section prohibits the unlawful possession of
all gambling devices. Possession of a gambling device is a
class A misdemeanor. The term "gambling device", is defined
in Sec. 11.66.280(3) as "any device, machine, paraphenalia
or eguipment that is used or usable in the playing phases of "
unlawful gambling", other than lottery tickets or policy slips
.(posseééion of which is punishable as possession of gambling
records, Sec. 11.66.230, 240). The definition of gambling -
device also specifically excludes pinball machines that only
"pay-off" in free gaﬁes.

The conduct prohibited by the statute includes the
manufacture, sale, transportation, and possession of any gambling
device or the conducting or negotiating of any transaction
affecting or designed to affect ownership, custody or use of
sﬁch items. The prosecution must establish that the defendant
knew that the device was to be used in the promotion of unlawful
gambling. This culpable mental state requirement insures that
a prima facie case of possession of a gambling device cannot
rest on proof that the defendant possessed such otherwise
innocuous items .as chips or a deck of playing cards, which
would otherwise be covered because of the broad definition
of a gambling device.

VII. Section 11.66.270. FORFEITURE.

This provision authorizes the forfeiture of gambling
devices, gambling records and money used as a bet or a stake
in unlawful gambling. Paragraph (2) authorizes the forfeiture
of all money seized during a gambling raid if that money is

not found on the person, i.e., on a poker table. Seizure of
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‘money found on the person is authorized under.péragraph (B)
only if it is found on a person who directs an uniawful v
gambline enterprise. Note that this section dogsrnot
specifv the procedure for forfeiture or the methoés‘of'
disposing of the forfeited propefty; These ié§ﬁe$ éﬁould

be addressed in future legislation.
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CHAPTER 76. MISCELLANEOUS OFFENSES

I. Sectlon ll 76 100. SELLING OR GIVING TOEACCO'TO A MINOR

Thls sectlon prOhlbltS a person 19 or older from g1v1ng
or Selllng tobacco to a person under ‘16. Vlolatlon of the
statute 1s punlshable by a $300 fine. ‘

II. Sectlon 11 76. llO. INTERFERENCE WITH CONSTITUTIONAL

RIGHTSk
Thls sectlon consolldates two, ex1st1ng statutes based on
u.s.C. § 241 242 (1970) 1nto a 51ngle prov151on, cla551f1ed

as an A mlsdemeanor.

Subsectlons (a) (1) and (a) (2) substantlally restate exlstxng

As 11 60 340 but unllke ex1st1ng law, do not requlre that

e i

the defendant consplre with another. Whlle the developlng

concept of rlghts guaranteed by the state constltutlon requlreg
IHY

protectlon, the rlsks 1nherent in appllcatlon of a consplracy

law to very generally descrlbed conduct outwelghs p0551b1e
“)« - ) N

beneflts 1n protectlng those rlghts.

Ellmlnatlon of the ex1st1ng consplracy requlrement

slmultaneously broadens the coverage of the statute whlle

restrlctlng its appllcatlon to conduct that achleves tbe
unlawful ob]ectlve of 1nterference with protected rlghts.

A single defendant, acting with the requisite intent, who
injures, oppresses, threatens or intimidates another, or
engages in conduct consitituting a substantial step toward the
commission of such acts, will be subject to criminal penalties
under the Code, irrespective of whether he has conspired with

another. On the other hand, a person who conspires with another
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0 injﬁre, oppress, threaten or intimidate a third person either
vith intent to_deprive that third pefson of a protected right
)r because he has exercised such a right, will not be subjeét
-0 criminal penalties unless he has completed the “"substantial
step" necessary for attempt. 7

h vSubsection (a) (3) parallels existing AS 11.60.350
and requires that the defendant, acting under color of
law, ordinance, or regulation of the state or one of its
>olitical s.utdivisiens, "intentionally deprive another of a
right, privilege or immunity," granted by state law of the
state constitution. ‘ B

While the'section generally reqqites that the aefendant

act intentionally, use of the phrase "in fact" to deseribe>:
the protected rights means the defendant need notvbe ewafey

that the right, privilege or immunity with which he is inter-

fering is of statutory or constitutional origin. This conforms’

with case law under the parallel federal statute. LSee \

Screws. v. United States, 325 U.S._91 (1945). Under subsectlon

(b), whether the right privilege or immunity 1s "in fact"
secured by ‘the const1tut10n or laws of the state is a questlon

of law rather than one for jury determination. -
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CHAPTER 81. GENERAL PROVISIONS

ARTICLE 1. GENERAL PURPOSES

I. Section 11.81.100. GENERAL PURPOSES

This section states the general philosophy behind the
Title 11 revisions and serves as an aid in the interpretation

of individual sections.,

ARTICLE 2. APPLICABILITY OF CRIMINAL STATUTES

II. Section 11.81.200. EFFECT OF AMENDMENT OR REPEAL OF

CRIMINAL STATUTES

This section provides that the amendment or repeal
of a cfiminal statute does not affect the "accusation, pro-
secution, conviction and punishment" of a person who violated
the statute prior to the effective date.of the repeal or
amendment, A similar, more general provision is found in
AS 01.05.021.
III. Section 11.81.210. ILIMITATION ON APPLICABILITY

This section is based on existing AS 11.75.010 and
emphasizes that the applicability of criminal penalties to
conduct prohibited in the Code does not affect private rights

of action available to victims of such conduct.

This Code does not, however, include provisiona\authorizing

treble damages for violation of specific statutes since

in many instances actual damages would be nominal. To expressly

provide for an award of three times such damages might
jeopardize-existing rights to recover substantial punikive
damages {Pr wilful misconduct. This section is designed to
femove an&,question that compensatory and puni£ivé damages
can be recovered in appropriate cases in a civil action based

on tortious conduct classified as an offense in the Code.
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IV. Section 11.81.220. ALL OFFENSES DEFINED BY STATUTE

This section requires all offenses to be declared by
statute or regulation and has the effect of abolishing common
law crimes which have not been specifically adopted by
statute or regulation.

ARTICLE 3. CLASSIFICATION OF OFFENSES

V. Section 11.81.250. CLASSIFICATION OF OFFENSES

This section lists the six classes of offenses in title 11:
Class A, B and C felonies, class A and B misdemeanors and violations.
Only three offenses are not classified: murder-in the first and
second degree - and kidnapping.

" The ‘terms "offense," "crime," "felony," "misdemeanor,"
and "violation" are definéd’in § 11.81.900. All forms of pro-
hibited conduct described in the Code are offenses. An offense
is either a crime or a violation. A crime is an offense for
which a sentence of imprisonment is authorized. Crimes are
either felonies or misdemeanors. A felony is a crime for which
a sentence of imprisonment of more than one year is authorized.
A misdemenaor is a crime for which a sentence for a term of
more than one year may not be imposed. A violatiqn is a non-
criminal offense punishable .only by a fine.

offenses are classified based on the type of injury
"characteristically caused of risked by commission of the offense
and ﬁhe culpability of the defendant." The injury risked or
caused may be to a person, property, the family, public
administration, public order, or public health and decency.

The "culpability of the defendant” refers to whicﬁ culpable -
mental state -~ intentionally, knowingly, recklessly, criminal
negligence the defendant committed the acts constituting the

offense.
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CHAPTER 81, ARTICLE 4. GENERAL PRINCIPLES OF JUSTIFICATION

I. INTRODUCTION

Key to the article are three terms -~ "force," "deadly
force" and "nondeadly force."

"Force" is defined in § 11.81.900(b) (22) as "any bodily
impact, restraint, or confinement; force includes deadly and
nondeadly force." "Deadly force" means "force which the person
uses with the intent of causing, or uses under circumstances
which he knows creates a substantial risk of causing, death
or serious physical injury; 'deadly force' includes intention-
ally discharging a firearm in the direction of another person
or in the direction in which another person is believed to
be", § 11.81.900(b) (12). The term "nondeadly force" "means
force other than deadly force," § 11.81.900(b) (32).

The use of any degree of force is justified only "when
and to the extent. . .[the person claiming the defense] reason-
ably believes. . .[force] necessary." The defendant must sub-
jectively believe that the use of force is necessary and that
belief must have been objectively reasonable under the circum-
stances. A reasonable man standard is adopted. Further, even
though a particular degree of force may be authorized, the use of
such force will not be justified if it was not reasonable to be-
lieve that such force was necessary to accomplish the person's
objective, For example, while deadly force is authorized in

.
§ 350 to terminate burglgry in an occupied building, the
shooting of a burglarer who is known to be an unarmed
juvenile is not likely to be viewed by the. trier of fact as
reasonably necessary to terminate the burglary. Nondeadly
force should have been used, or deadly force should have been

threatened.
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II. Section 11.81.300. - JUSTIFICATION: DEFENSE

The section classifies the various forms of justification
described in § 320-430 as defenses., If some evidence of justi-
fication is admitted at trial the state will have the burden of
disproving the defense beyond a reasonable doubt. See defini-
tion of "defense" in § 11.81.900(b) (15).

III. Section 11.81.320. JUSTIFICATION: NECESSITY

Under the necessity defense, conduct which would otherwise
be criminal may be justified if the defendant avoids a greater
injury by engaging in that conduct. Examples of possible
application of the necessity defense would include blasting
a building to prevent a major fire from spreading or forcibly
restraining a person infected with a highly contagious and
dangerous disease.

The Code does not contain a statutory formulation of
the necessity defense. Instead, the defense is incorporated
into the Code "to the extent permitted by common law." Under
subsection (15 the defense will be inapplicable if another
statute covers the defense in the particular situation involved.
See, e.g., § 11.46.340. Subsection (2) provides that the defense
does not apply if a legislative intent to exclude the defense
plainly appears.

I, Sections 11.81.330; 335. JUSTIFICATION: USE OF NONDEADLY

AND DEADLY FORCE IN DEFENSE OF SELF

A, Section 11.81,330 - NONDEADLY FORCE

Subsection (a) allows a person to use nondeadly force
to defend himself from what he reasonably believes to be the
use of unlawful force. Since force is defined to include the
threat of imminent bodily impact, a person may defend himself

from threats of imminent impact as well as actual impact.
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Paragraphs (1)-(3) qualify the right of a person to use 1

nondeadly force in self-defense. Under paragraph (1), neither

party to mutual combat which is not authorized by law can claim

self-defense. Paragraph (2) prohibits a person from provoking
another person into using force and later claiming that his

use of force in self-defense was justified. Finally, paragraph

(3) prevents an initial aggressor from claiming self-defense.
Subsection (b) provides that even in the three circum-
stances described in paragraphs (1)-(3) a person can nevertheless

use nondeadly force if he withdraws from the encounter and
effecti&ely communicates his withdrawal to the other person.
If the other person continues the incident by the use

of unlawful force, nondeadly force may then be used in
self-defense. l

B. Section 11.81.335 - DEADLY FORCE

As a prerequisite to the use of deadly force in self-
defense, subsection (a)(l) requires that the use of nondeadly

force would have been justified. If the use of nondeadly force

would have been justified, subsection (a) (2) allows a person
to use deadly force when and to the extent he reasonably believes
it necessary to defend himself from death, serious physical

injury, kidnapping, forcible sexual assault or'robbery.

Subsection (b) requires a person to retreat prior to using
deadly force. Retreat is not required when the defender is
(1) on premises, including a dwelling, which he owns ol leases
and when he is not the original aggressor, (2) a peace officer
acting within the scope and authority of his employment, or
(3) a person assisting a peace officer in making an arrest.

Note that there is no duty to retreat prior to using nondeadly
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force. Further, the defendant must know that he has a safe
retreat; it is not enough that a reasonable person would have
believed he could have retreated safely.

V. Section 11.81.340. JUSTIFICATION: USE OF FORCE IN DEFENSE

OF A THIRD PERSON

The Code allows a person to come to the aid of any
third person when the rescuer reasonably believes that the
third person would be justified in using force to defend
himself. The intervenor may use that degree of force which he
reasonably believes the third person would be justified in
using in his own defense.

VI. Section 11.81.350. JUSTIFICATION: USE OF FORCE IN DEFENSE

OF PROPERTY AND PREMISES

Subsection (a) provides that a person may use nondeadly
force to terminate the commission or attempted commission of
an unlawful taking or damaging of property or services.
Included in this category would be the crimes of theft,
criminal mischief and concealment of merchandise. Deadly
force may be used under subsection (b) to termina?e the
commission or attempted commission of arson upon a dwelling or
occupied building.

Under subsection (c) a person in possession or control
of premises, or an express or implied agent of that person may
usé nondeadly force to terminate the commission or attempted
commission of a criminal trespass, and deadly force to terminate
a burglary occurring in an occupied dwelling or building. Sub-
section (d) recognizes that a person defending property or
land may be justified in using deadly force based on other

sections of the justification article. For example, one who
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destroys a person s only means of transportatlon from a remote
bush site has in effect used deadly force against the owner if
the destructlon creates a substantial risk of serious physical
ihjﬁfy -- i.e., exposure, starvation. In this case the use
of deale force in defense of person (not preperty) would:-
be approprlate.

Note that any person, not just the owner, is allowed
té uée fofce to prevent damage to property including arson.
kHowevef; if the crime is criminal trespass (usually, uniawful
entry oﬁto'land) or burglary, a person will be aliowed
to use force only if he is in possession or control of the
premises, or is an "express or implied agent” of the owner of

the premlses, a term broad enough to cover a person who discovers

a trespasser on his nelghbor s land or a burglar in his nemghbor s

dwelllng.

VII.V Sectlon 11 81 370. JUSTIFICATION: USE OF FORCE BY PEACE

OFFICER IN MAKING AN ARREST OR TERMINATING AN ESCAPE

‘>Subsect10n (e) prOV1des that a peace officer may use
noﬁdeedly\foice and may threaten to use deadly force whenever
he reasonably belleves it necessary to make an arrest, to
termlnate ‘an - escape or attempted escape from custody, or to make
a lawful stop. In providing that nondeadly force may be used
to effect a lawful stop, the Code insures that a peace officer
w1ll not be crlmlnally Iiable for an assault prosecutisdn for
conductlng a lawful stop of ‘the kind descrlbed in Coleman v.

State, 553 P.Zd 40, 46 (Alaska 1976).

129.




The introductory phrase "in addition to usingvforce justi-
fied under other sections of this chapter" emphasizes that
this section supplements the other sections in article 4 describing
the justifiablé use of force. For example, if in making an arrest
the officer reasonably believes that the use of force is
necessary in self-defense, the provisions of § 335 will sup-
plement the authority to use force described in this section.

With regard to when deadly force may beruséd by a peace
officer in making an arrest or in terminating an‘eécape or k
attempted eécape from custody, the Code makes several changes
in existing law.

Pursuant to péragraph (1), a peace officer may use deadly
force when and to the extent he reasonably believés if necessary
‘to make an arrest or terminate an escape or attémpted éséape of

a person he reasonably believes "has committed or attéﬁpted to
commit a felony which ihvolved the use of force against a person.”
The felony had to be defined as involving thebuse of force against
a person and the officer musﬁ have reasonably believed that
force was in fact involved.> Under this standard, for example,
the use of deadly force would be justified in érfeéting ar
fleeing burglar who the officer reasonably believes has used
force against an occupant of a building, a robber or a person
who has committed or attempted to commit a feiony asséult;
Deadly force would not be justified to arrest a person who tﬂé
officer believes has committed a nonviolent felony such as
forgery or theft, unless tﬁe ﬁse of deadly foréé is justified
under paragraphs (2) or (3).

Another situation justifying the use of deadly force by

a peace officer involves the armed fleeing escapee. Under
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paragraph (2) a peace officer may use deadly force to retake a
person whq has escaped or is attempiing to escape from custody
while in possession of a firearm on or about his person.

Insofar as this paragraph allows a peace officer to use deadly
force against a misdemeanant escapee who is not necessarily
using his firearm it expands existing law. However, the factors
of flight plus possession of a firearm should be sufficient

evidence of dangerousness to justify the use of deadly force

if necessary to retake the escapee. Note also that a peace officer

in the immediate vicinity of a correctional facility at the time

|
|

i
|

of an escape is afforded additional authority in using deadly force 

under § 410, discussed infra.

Paragraph (3) provides that a peace officer may use
deadly force to effect an arrest or terminate an escape or
attempted escape of a person who the officer reasonably believes
"may otherwise endanger life or inflict serious physical injury
unless arrested without delay." ’This section should give peace
officers the necessarykleeway to apprehend a person who has
not committed a violent felony and who is not an escapee in
possession of a firearm, but is nevertheless highly dangerous.

Subsection (b) provides that the use of forqe by a peace
officer is not justifiéble unless the officer reasonably believes
the arrest or stop to be lawful.

Subsection (c¢) i§ included to emphasize that the provisions
of this section only effect the right to use or threaten force
in making an arrest. If an officer, for example, merely draws
his weapon prior to entering a building in =s2arch of a criminal,
the provisions of this section would be inapplicablg since force

had not been used or threatened against anyone.
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VIII. Section 11.81.380. USE OF FORCE BY PRIVATE PERSON

ASSISTING AN ARREST OR TERMINATING AN ESCAPE

AS 12.25.090 provides that "a peace officer making an
arrest may orally summon as many persons as he considers necessary
to aid him in making an arrest." ‘Section 380 protects the
citizen who is requested by a peace officer to assist in making
an arrest or in terminating an escape or attemgted escape.

As with the other sections of this chapter, this statute
allows a person to act on appearances provided he does so
reasonably. Thus, a citizen who has been ¢alled upon by a
person he reasonably believes to be a peace officer to make
an arrest is justified in using nondeadly force "when and to
the extent that hé reasonably believes it to be necessary to
carry out the peac¢e officer's direction.” Deadly force
may ‘only be used when the citizen is directed by the officer to
uge sucth Teree., If the citizen believes the peace officer is
not justified in using force under the circumstances, the use
of force by the citizen would not be justified.

IX. Section 11.81.390. JUSTIFICATION: USE OF FORCE BY PRIVATE

PERSON IN MAKING AN ARREST OR TERMINATING AN ESCAPE

The use of nondeadly force by a private person in making an
arrest or terminating an escape or attempted escape from custody is
justified when the citizen reasonably believes the arrestee
has committed a misdémeanor in his presence orva felony, regard-
less of whether the felony was committed in his presence. Deadly
force may be used when he reasonably believes the suspect has
committed a felony which involved the use of force against a
person or is escaping or has escaped from custody while in
possession of a firearm.

X. Section 11.81.400. JUSTIFICATION: USE OF FORCE IN RESISTING

OR INTERFERING WITH ARREST

Ordinarily a person may not resist or interfere with an
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unlawful arrest. However, the Code provides two exceptions;to
this rule. Under subsection (a) (1) a person may resist or inter-
fere with an unlawful arrest if the peace officer is using ex-
cessive force in making the arrest. In allowing iesistahée

uiider such circumstances the Code is consistent withvexisting

law. See, Gray v. State, 463 P.2d 897, 908 (Alaska 1970).

Note that subsection (b) provides that the amount of force used

in resisting the arrest may‘not exceed the amount of force that
would be authorized in self defense. For example, if thé peace
officer is using excéssive nondeadly force in making the arrest,
only nondeadly fbrce may be used in resisting the arrest.

Subsectioﬂ (é)(Z) provides a limited right té use noﬁdeadly

force in resisting (but not in interfering with) an'unlawful
érrest. This provisibn is necessary since the crime of resisting
arrest, § 11.56.700, is comﬁitted when a'pefson uses force against
an officer. The definition of force (§ 11.81.909(b)(22)) is broad
enough to cdvef virtﬁally all‘physical resistance to an arrest.

" To lawfullf resist an unlawful arrest three conditions must
be met: (1f the érrest must in fact be uniawful, (2) thé resister
must know the arrest to be unlawful, and (3) deadly force may not
be ﬁsed. 'Oﬁe examplé of a situation in which nondeadly force
woﬁld be justified is this: a peace officer reduests a bribe
from a citizen. The'citizen refuses and the officer piaces the
citizen under afrest for disorderly conducﬁ. Under these circum-

stances, the citizen may use nondeadly force in resisting the arrest.

XI. Section 11.81.410. USE OF FORCE BY GUARDS
Subsection (a) allows guards and peace officers employed '
in correctional facilities to use reaéohable ahd appropriate

nondeadly force to maintaih order in the facility if the use of
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nondeadly force has been authorized by regulations adopted by
the Department of Health and Social Services.

Because of the aanger to society from escapes from cor-
rectional facilities is greater than the danger posed by the
defeat of an arrest on the street, subsection (b), spbject to the
limitatioq in subsection (c), provides thgt a guard or peace
officer employed in a correctional facility or a éeace officer
in the immediate<vicinit§ of the facility at the time of the
escape may use deadly force "when and to the extent he
reasonably belleves it necessary to terminate the escape or attempted
escape of a prisoner from a correctional fac111ty." Subsection
(c) prov1des that only nondgadly force may be used to termiﬁéte
a correctional facility escape if fhe person knew that the escapee
was a misdemeanant and diﬂ}not believe he was armed with a firearm.
II. Sectiﬁn 11.81.420, HJUSTIFICATION: PERFbRMANCE OF PUELICb

This section prov1des the defense of Justlflcatlon to
ail prosecutlons under the Code if the chargeable conduct is
requlxgd or authorized by law, judicial decree, judgment or
order. The Code provisién must be read in‘qonjun?tion with
the o@her, more specific, sectioné of the justification chapter
which are intended to be controlling if apélicable even though
the eoﬁduct in question ifivolves the performance of publié duty.
For example, § 370 specifies the-circumstances when a peace
officer may use deadly fb;ce in making an afrest. Section
420 does not éxpand that authority. Rather § 370 explalns the
appllcatlon of § 420 in a very spec1f1c circumstance.
Subsectlon (a) prov1des that the laws and court orders,
decrees or judgments which 1mpose a duty or grant a pr1v11ege'

to act may be followed without incurring criminal 11ab111ty.
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If a statutory provision, for example, permits a door to be
broken down rn the executlon of a search warrant (AS 12.35.040)
the offlcer has not commltted criminal mischief in d01ng S0,

gnder subsectlon (a), the conduct must in fact be authorized
by law‘or‘judicial order; the actor's reasonable thouch mistaken,
beliefkis‘not sufricientkto establish the defense. Subsection
(b) prov1des two exceptlons when the actor has a reasonable
belief that the conduct is requlred of authorlzed The first in—
volves a person who acts upon a court order that is defective for
lack of Jurlsdlctlon but is reasonably belleved to be authoritative
The second 1nvolves a person called upon by a peace officéf

ke

for a551stnace that the person reasonably belleves to be 1awful

xm. Sectlon 11, 31 1130. JUSTIFICATION: USE OE FQRCE SM@IAL

RELATIONSHIPS

‘i ThlS prov191on descrlbes flve.51tuat10ns whén the use bi
reasonable nondeadly force 1s jutified based on the relatlon‘
Shlp between the actor and the person upon whom force was ueea
Et must be empha51zed that whlle the term nondeadly forcé“ ih%
cludes all force short of the deadly varlety, the degree ei

[

force used must, in all cases, be reasonable under the eare&m—

RN

stances. If exce551ve force, even though nondeadly, 13 aeea,

the conduct w111 not be ]uStlfled See generallx S I, %ug 8+

EAre

. Subsectron (a)(l) allows parents, guardlans and othexs en=
trusted w1th the ‘care and supervision of a minor or 1ncompe%eht
) Jto use reasonable and approprlate nondeadly force when, and to o
the extent reasonably necessary to promote the welfare of the ~

mlnor or 1ncompetent person (deflned 1n § 11. 81 900(b)(26)) The

person who uses the force must also establlsh the person s 1ncompet
ency under subsectlon (b)
Subsectlon (a)(2) allows a teacher to use nondeadly force

B
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upon a student in limited situations. The subsection prohibits
the use of any force in the absence of a school regulatioh

wnd the decision of the school principal to allow it. Thus,
the detailed regulation of situations where physical force

is allowable, the extent of force to be used and procedural
limitations on its use (such as who may administer the force)
is left to school authorities within the context of each
community.

Subsection (a) (3) provides that a person responsibleifof
the maintenance of order on a common carrier of paSSengers may
use reasonablé-nondeadly force to maintain order on the comimon
carrier. This provision,‘for example, would authorize a
bus éonductor to use reasonable force to eject ah”ihfdxibated
person who is harassing other passengers. Aéﬂwiih the other
subsections of this provision, deadly force will be juétifiéble
only if authorized by other provisions of this chgpter.ﬁ v

Subséctionf(a)(4) is new to Alaska and réflécfs a value
only relatively recently given expréssion in the criminal law.
It suéportskthe general policy of the law to diSééufégé Suiéidés.

Subsection (a) (5) éuthorizes the use of‘fbrEé when
required for the administration of réasonably nééessary'medical
treatment. Existing law contemplates that in émergéncy situa-
tions conduct that would otherwise constitute a ékiﬁinal{éSéauit
will not result in civil liability. See AS 09.65.090; AS 08.64.366.

Paragraph (A) justifies the use of noﬁdeédly force when
Administered with the consent of the pafieht; or if the paéient
is a minor or incompetent, the consent bf a parent, guardian’

or other person entrusted with his care or superxvision.
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Justification is extended by paragraph (B) to the use of

force without consent of the patient only in emergency situations
when no node competent to give consent is available under the
circumstances, but when any reasonable person would give consent.

XIV. Section 11.81.440. DURESS

Though the defense of duress is not now codified, it haé
been raised in at least two recent cases. Evans v. State, 550
P.2d 830, 841 n.31 (Alaska 1976); State v. Webb, No. 74-1734
Super. Ct., 3d Dist. 1974. Section 440 codifies the affirmative
defense of duress.

The defense is limited to situations where a person is
coerced to act by "the use of unlawful force upon him or a
third person.”" The defense does not require that the defendant
suffer physical injury, that the imperiled victim be the defend-
ant rather than another, that the aefendant commit some crime
other than murder or that the injury portended be immediate
in point of time. It is expected, however, that these factors
will be given evidential weight along with other circumstances
in determining whether a reasonable person in the defendant's
situation would have been unable to resist the commission of
the crime.

Subsection (b) is intended as a guarantee against the
claim of justification being raised byka defendant acting with
accomplices, e.g., defendant argues that he fired a weapon
during a hold-up only because his accomplice threatened to
shoot him if he did not. In such an instance, it is likely
that the jury would conclude that the defendant had recklessly
placed himself in a situétion "in which it [was] probable

that he [would] be subject to duress.”

137.




XV. Section 11.81.450. ENTRAPMENT

The Code incorporates existing law by recognizing the

"objective" approach to entrapment. See Grossman v. State,

457 P. 2d 226 (Alaska 1969). 1In classifying entrapment as an
affirmative defense, which must be established by the defendant
by a preponderance of the evidence, the Code provision is
consistent with existing Alaska practice. Batson. v. State,

No. 1486 (Alaska, September 9, 1977).
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CHAPTER 81, ARTICLE 5. GENERAL PRINCIPLES OF CRIMINAL LIABILITY

I. Section 11.81.900(a)(1)-(4). DEFINITIONS

As discussed in the Alaska Criminal Code Revision, Tena-

tive Draft, Part 2, Commentary at 8-11 (1977), the important
area of culpable mental.states is one of great confusion
and uncertainty in existing law. The proliferation of
culpable mental state terms coupled with their haphazard
use haﬁpers the interpretation of individual sections and
frustrates one of the principal purposes of the mens rea
concept: providing a'structure for -the classification
of qffenses according to their degree of blameworthiness.
‘Additionally, some statutes are exposed fo constitutional’
attack by their failure to specify a culpable méntal state;,
or by their specification of an unconétitutional form of
culpability.

The Code addresses itself to these three problems
by replacing the myriad of existing terms with a four-tiered
ffamework of culpable mental states that clearly establishes
levels of blameworthiness. Only four culpable mental states
apply throughout the Code: intentionally, knowingly, recklessly
and criminal negligence. The terms are défined in § 11.81.900
(a) (1)-(4). Use of one or morebof these terms, whether
specifically included in a statute of implied through a rule
of construction, should promote clarity and uniformity 7
in the interpretation of individual sections and in the

formulation of jury instructions.
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The Code distinguishes between three elements of
offenses to which the culpable mental states apply:

1. the nature of the conduct;

2. the circumstances surrounding the conduct; and

3. the result of the conduct.

The first element, conduct, involves the nature of
the proscribed act or the manner in which the defendant
acts. Kidnapping, for example, requires that one person
restrain another. The conduct might be the locking of
the only door to a windowless room. Xnowingly is the
culpable hental state applicable to conduct. The second
element, circumstances surrounding the conduct, refers
tO a situation having a bearing on the actor's culpability.
Kidnapping requires that the person inside the room not
consent to being restrained. Lack of consent is an example
of a circumstance surrounding the actor's conduct, and is an
element of the crime. Knowingly, recklessly, and criminal
negligence are the culpable mental states associated with
the existence of circumstances. The result of the actor's
conduct constitutes the final element. Kidnapéing can
occur if the victim is exposed to a substantial risk of
‘serious physical injury. Intentionally, recklessly and
criminal negligence are the culpable mental states associated
with results.

a. Section 11.81.900(a)(1)-(2). INTENTIONALLY AND

KNOWINGLY
When a statute in the Code provides that a defendant

must intentionally cause a result, the state must prove that it
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was the defendant's conscious objective to cause that
result. This culpable mental state is comparable to the
existing form of culpability commonly referred to as "specific
intent." Bribery, for example, requires that the defendant
confer a benefit upon a public servant with intent to
influence him; the state must prove that it was the
conscious objective of the defendant to cause the public
servant to be influenced.

Under the Code, knowledge requires an éwareness on
the part of the defendant that his conduct is of the nature
described by the statute defining the offense or that
the circumstances described by the statute exist. The
definition.also covers the situation where a person deliber-
ately avoids acquiring knowledge by closingkhis eyes (some-
times referred to-as "wilful blindness") by providing that
"when knowledge of the existence of a particular fact is an
element of an offense, that knowledge is established if a
person is aware of a substantial probability of its existence,
unless he actually believes it does not exist." k

Whether "knowing" should be defined subjectively ox
objectively was one of the issues most debated by the
Subcommission., Under the Code the test for kﬁowledge is
a subjective one ~-- the defendant must actually be aware
of the fact critical to culpability or of atbleast a )
substantial probability of its existence. A defendant who
is unaware of the critical fact or of a substantial prob-
ability of its existence does not "know,"~regq;dle§s of
whether a reasonable man would have been aware. Notg,‘howf
ever, that a person who is not aware because he is volun-
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tarily intoxicated is held, nevertheless, to have acted

"knowingly", see also § VI, infra.

b. Section 11.81.900(a) (3)-(4). RECKLESSLY AND

CRIMINAL NEGLIGENCE

When a statute in the Code provides that a
person must recklessly cause a result or disregard a
circumstance, criminal liability will result if the de-
fendant "is aware of and consciously disregards a substantial and un-
justifiable risk that the result will occur or that the circum-
stance exists." The test for recklessness is a subjective one --
the defendant must actually be aware of the risk. On the
other hand, if criminal negligence is the applicable culpable
mental state, the defendant will be criminally liable if he
"fails to perceive a substantial and unjustifiable risk that
the result will occur or that the circumstance exists."
The test for criminal negligence is an objective one -- the
defendant's culpability stems from his failure to perceive'the
risk.

Both terms require the risk to "be of such a nature and
degree" that either the disregard of it (in the caserof
recklessness) .oxr the failure to perceive it (in the case
of criminal negligence) constitutes a "gross deviation" from
the standard of conduct or care that "a reasonable
person would observe in the situation.” This definition of
the applicable risk involved insures that procf of ordinary
civil negligence will not give rise to criminal liability.

As withvthe definition of "knowingly", an intoxicated
person who is unaware of a risk which he would have been aware

had he not been intoxicated is held to act "recklessly." Since
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"criminal negligence" is defined objectively, an intoxicated
person would be held to act with criminal negligence if a
reasonable person would have been aware of the risk.

II. Section 11.81.600. GENERAL REQUIREMENTS OF CULPABILITY

Subsection (a) restates the basic principle of
criminal law that a person is not subject to criminal
sanctions unless he performs a voluntary act (defined
in § 11.81.900(b) (56)) or an omission (defined in § 11.81.900
(b)(36f). Generally, some culpable mental state must
be established-as to each element of an offense. Proof
of cﬁlpability is unnecessary in three limited situations.

First; no' culpable mental state is required as to
any element 0f an offense classified as a "violation"
(defitied in § 11.81.900(b) (55)) unless the statute defining
the offense requires proof of culpability. Second,
no culpable mental state‘is necessary as to any element
of an offense when the statute defining that offense expressly
designates it as one of "strict liability." Finally, proof
of a ¢ulpable mental state is not required as to a
particular element of an offense if "an intent to dispense
withfthe'éﬁﬁpable mental state requirement for that element
clearly appears." In the article on sexual assault, for
example;. an'inteént to -dispense with proof of defendant's
knowledge that his victim was under thirteén is apparent.

See, 11.41.445(b).
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III. Section 11.81.610. CONSTRUCTION OF STATUTESVWITH

RESPECT TO CULPABILITY

This section includes three important rules of
construction to be applied in determining which culpable
mental state must be proven as to each element of an offense.
The first provides that when only one culpable mental state
appears in a statute defining an offense, "it is presumed to
apply to every element of the offense, unless an intent to
limit its application clearly appears."

Under subsection (b), if a statute does not specify
any culpable mental state, conduct is required to be engaged
in "knowingly" and results and circumstances are required to
be engaged in "recklessly." "Criminal negligence" willynot
apply unless the term is expressly included in the statute
defining the offense.

The final rule of construction states the uncon-
troversial principle that when a higher degree of culp-
ability than necessary is established, the requirement
of culpability is satisfied. If, for example, a‘statute
defining ah offense requires that a prohibited result be
recklessly caused, proof that the result was intentionally
caused will also establish the offense.

IV. Section 11.81.615. OFFENSES DEFINED BY AGE OR VALUE

This section has been included in the Code to insure
that a prosecution can be brought when a reasonable .doubt
exists with respect to the value of property or services or
the age of the victim between two degrees of an offense, but
where theré is no resonable doubt with respect to either element

in terms of the lower degree of offense. For example, if
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there is a reasonable doubt that stolen property is worth

over $500, (theft in the second degree,) but no reasonable
doubt as to whether it was worth between $50 and $500, (theft
in the third degree,) a defendant cannot claim, if charged with
theft in the third degree; that'he committed:theft #in .thew«-: .
second degree and therefore iis not guilty of theft :instheithird
degree.

V. Section 11.81.620. EFFECT OF IGNORANCE OR MISTAKE

UPON LIABILITY

Subsection (a) states the universal principle that
ordinarily ignorance of the law is not a defense. Hotch
v. U.S. P.2d 280 (9th Cir. 1954). Use of a phrase such
as "intent to commit a crime" (see €.g., § 11.31.100} does
not indicate a legislative intent td require such knowledge.

Subsection (b} lists thrée situations in which a mistaken
belief of fact precludes criminal liability.

Subsection (b) (1) precludes liability when a mistake of
fact prevents the person from acting with the particular
- mental state necessary for the crime. For example, theft re-
quires an intent to deprive another of property. A person who
accidentally picks up another's raincoat, mistakenly believing
it to be his own, has not committed theft because he has not
acted with the requisite intent.

Subsection (b) (2) provides that mistake of fact is a
defense to a crime when the statute dgfining the crime:
or a related statute, clearly provided the defense. See

e.g., § 11.41.445(b).
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Subsection (b)(3) recognizes that conduct is Jjustified
if the defendant reasonably, though mistakenly, believed
circumstances existed that supported a defense of justification
as provided by Chapter 81, Article 4.

VI. Section 11.81.630. IN'I“OXICATION AS A DEFENSE

This section is intended to restate existing law
and provides that while voluntary intoxication ("intoxicated”
is defined in § 11.81.900(b) (27) to include intoxication from
drugs as well as alcohol) is not a defense to an offense,
evidence that a defendant was intoxicated may be offered
whenever it is relevant to negate an element of an offense

that requires that a defendant intentionally cause a result.
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SECTION 11 - ARREST AUTHORITY

+-'This- section amends existing AS 12.25.030 by providing
authority for peace officers to make probable cause arrests
‘for 'misdemeanor assaults committed between members of the
same -household. Not that this authority is limited to assaults
:under AS:.11.41.230(a) (1). That provision covers the intentional
or reckless causing of physical injury. Merely placing a person
in fear'of such injury does not givé rise to the authority to
--make probable cause misdemeanor arrests.
i.-‘While this provision was drafted to provide one alter-
nativé in dealing with the problem of spouse abuse, it is
broader :than that. The term "household" is defined in sub-
~section (b) a§~the "social unit comprised of those living to-
-.gether. in the same dwelling." Thus, in addition to protecting
. spouses, the section would also apply, for example, to the
mother~in-law who is assaulted by her son-in-law and the person

who is beaten up by the person he or she is living with.
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SENTENCING

I. Section 12.55.005. DECLARATION OF PURPOSE

This section declares the legislative purpose of the revisions
to AS 12.55: the elimination of unjustified disparity in
sentences imposed on defendants convicted of similar offenses
committed under similar circumstances - disparity which is not re-
lated to legally relevant sentencing criteria.: @ (See generally
"Alaska Felony Sentencing Patterns: A Multivariate Statistical
Analysis (1974-1976)," The.Alaska Judicial Council, April 1977,
and Cutler, "Sentencing in Alaska: A Description of the Process
and Summary of Statistical Data for 1973," The Alaska Judicial
Council, March 1975).

Factors to be considered by a court ig imposing sentence
are set out in paragraphs (1) - (6). Paragraph (1) requires
the court to consider the seriousness of the offense as compared
with other offenses; this consideration reflects the "just deserts”
theory of punishment, which holds that justice requires that a
sentence imposed on a defendant should be based on the crime he
committed rather than on speculation as to his futlre behavior.
The considerations in paragraphs (2) = (6) are largely a
restatement of the Alaska>Supreme Court's interpretation of
the mandate of Article I, section 12 of the Alaska Constitution
which provides that "Penal administration shall be based on the
principle of reformation and upon the need for protecting the
public.” State v. Chaney, 447 P.2d 441 (Alaska 1970).

Each of the considerations set out in paragraphs (1) - (6)
is to be considered by the court before imposing sentence. The

factors are not listed in order of importance. 1In sentencing
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repeat felons, hqwever;,pagaéraph (1) will be of primary
importance, because the presumptive sentencing provisions

in §§ 12.55.125 - 12.55.175 provide that the presumptive sentence
for repeat felons is some term of imprisonment absent»é finding by
the,couft that factors in mitigation or extraordinary circum-

stances exist.

II. Section 12.55.,015. AUTHORIZED SENTENCES

Subsection (a5 sets out the-sentences which may be imposed
on a defendant. They are not listed in order of iﬁportanée
or legislative preference, and'they may be imposed either singly
or ‘in coﬁbination{ e.g., a repeat felon may be séntenced to pay
a fine and make reétitution while he is serving a p;esumptive
term of imprisonment. Certain authorized sentences, e.g.,
suspended imposition of sentence, may not be employed when a
pérson is sentenced to a presumptive or mandatory miﬁimum term
of imprisonment. See AS 12.55.125(f) and (g).

Paraéraph (3) reéogﬁizes a sentence which judges currently
- view as,inherept in their judicial power: periodic imprisonment
of a defendant, such as serving a prison term on weekends. While
‘periodic sentenceé may pdse administrative problems for correctiona!
‘iﬁstitutions and éhould be imposed sparingly, there are occassions
which warrant such a sentence. v

Subsection (b) is a guide to the court in deciding when‘to
sentence a first time felon, other than one subject toysgntencing
under AS 12.55.125(a), {(b), or (c) (1), (c)(2), (c)(3),‘(d)(2),
(d)(3); {e) (2) and (e)(3), or a misdemeanant, to imprisonment.

-Subsection (c) reflects:existing law and pgrmits the court
to impose, upon conviction, other sanctions as may be permitted’

or required by statute. i



III. Section 12.55.025. SENTENCING PROCEDURES

This section contains provisions similar to existing law,
with modifications to accomodate the Code's approach to sentencing.
Subsections (a) and (b) are ‘similar to AS 12.55.075, ‘except.
that a sentencing report is required only where a' term of im-
prisonment over 180 days is imposed. 1In other cases the record
of the sentencing proceedings is sufficient.

Subsections {c) and (d) are similar to AS 11.05.040(a) and
(b). Subseétion_gc) provideshthat the date sentence is imposed
is the date any term of confinement commences with credit given for
time served pending trial, sentencing, or appeal. This date is
important‘for calculating projected release dates and parole
eligibility dates.’ : '

Subéectioh (e) is a revised version of AS 11.05.050, exeept
£hat it provides that if the court does not specify whether
the sentences run concurrently or consecutively, the sentences
will run concurrently.

Subsection (f) is similar to AS 12.55.020 and provides for
the enforéement of fines and restitution by a eivil action,
through the contempt power, or‘by other powers inherent in

' the sentence, e.g., revocation of prob&?ion.

IV. Section 12,.55,.035. FINES

Under the Code a fine‘may'be‘ordered for aill 6ffenses‘and
may be i@?dsed'in addition to other authorized or required sen-
tences. Subsectibn (a) provides that a court must consider -the
financial resources of a defendant irn i@posing a fine, and pro-

hibits the‘imprisonment of a person solély because he cannot pay
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a fihéﬁ'@%@fﬂobd”b; Smedley, 498 P.2d 120 (Alaska 1972).
Sébseéfibhs’(b) and (c) set out- two schedules for fines,

one to be followed when the defendant is a natural person .and

the g%ﬁé%‘&ﬁén;tﬁe défendant is an organization. : (§§g AS 11.16.130

foi the §65pa of ‘eriminal liability of an organization for the

acts of'its Hgént) .’

v. "sdétion 125570457 RESTITUTION

YUUhhe ‘Codé”atithorizes the court to require the defendant to
pay’ téstitutich to his victim for all offenses and in addition o
other duthbrizéd or téquired sentences. For a discussion of . -

virious ‘types 6firestitution programs; see Harlan and. Warren,

Watidhal Evaluation of Adult Restitution Pregraiis:" #Resedrch

“Répéft No.I"™ Eriminal Justice Cente¥, Albany, N.Y. 1977; Hudson

' 'arid ‘¢41laway, Réstitution i Criminal Justite. A Critical Assess

'Sf ‘sanétions, Lexington Books, Cambridye; MA. (1977); "Re=

séarch in Restitution: A Reviéw and Asséssment;" Présented to .
the $dé8ha Ndtiondl Restitution Symposium, St. Paul, Minn (31715/77) |

ahd SHAfSP; Stephén,; Restitution to Victims of ‘Crime, Quadrangel

Books, Chicago, Ill; (1960).
8ubsection (a) requires the court te-consider the defendant's

fifancial ressifces in setting restitution. RTR
“4 S0 giBdection (b)Y ‘réquires the victim be notified before res=.
“Eitutidn 1%’ ordéred; this implies that a victim may refgse resti~
“thiibh T Fér éxample; if the victim ddes not wish to be remiided of
‘theé'erite by réceiving monthly payments from the defendant, the
“Ebhrt sHéu1a Hecoitbdate the victim's wishes. :This.section:also.

Y revides that! payiment of restitution does not affeeot.the; ciyil:

I e T MR
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Subsection (c) allows the court to order the defendant to
make restitution in periodic payments or within a specified
period of time.

VI. Section 12.55.051. ENFORCEMENT OF. FINES AND RESTITUTION

This section sets out a mechanism for the enforcement of a
sentence that the defendant pay a fine or restitution. Sub-
section (a) provides that if a defendant does not.pay a fine or .
restitution, the court may order him to show cause why‘he,shouid
not be imprisoned for nonpayment. If the court finds by a pre- .
pbnderance of evidence that the defendant inﬁentionally refused
to pay or failed to make a good faith effort to pay, he may be
imprisoned forbone day for each $50 of the unpaid £ing or\restitution.

When the defendant is an organization, subsection (b) authorizes
the court to follow the same procedure as provgded,fo; in subsgption
(a) with respect to the person authorizedvto‘makéAdisbursgments,for
the organization. -

Subsection (c) allows_aideféndant to petition .the.court
for relief when he is financially unable to pay .the fine or
restitution.

VII. Section 12.55.055. COMMUNITY WORK

Community work is é form oi\restitution to the public, and.
under the Code may be ordered fof all offenses.and in addition to
most other sentences; however, if the defendantvis,also'sgptepped
to imprisonment the court may not order community work.during. the
period of incarceration. Thus the court may not order community
work for a repeat felon during the period of his presumptive term
of imprisonment, although the court may recommend to. the Department
of Health and Social Services that the defendant. perform community
work during his incargeration and may oxder community work during

any period of probation imposed in addition to a term of imprisonment.
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Subsection (b) sets out examples of community work, and
provides that the community work may not confer benefits on indi-
viduals, except to the extent £hat any benefit to the public neces-
sarily benefits individuals.

VIII. Section 12.55.125. SENTENCES OF IMPRISONMENT FOR FELONIES

Subsections (a) and (b), read in conjunction with subsection
(£), provide for mandatory minimum penalties for first and second
degree murder and kidnapping. A maximum sentence of 99 years is
authorized for each crime.

Subsections (¢), (d), and (e) specify the maximum and pre-
ksumptivé terms of imprisonment for persons convicted of a class
A, B, or C felony. The statutory maximum terms of imprisonment for

the three classes of felonies, whether the offense is a first,

~..second or third conviction are:

A Felony -~ 20 years
B Felony -- 10 years
C Felony -- 5 years

A presumptive sentence is a legislative determination of

_the term of imprisonment the average defendant convicted of an

offense shouldkbe sentenced to, absent the presence of legis-

_latively prescribed factors in aggravation or mitigation or

extraordinary circumstances. The sentence may be increased or

decreased as a result of those specified factors pursuant to the

. range of sentencing discretion provided in §§ 12.55.155 - 12.55.175,

discussed infra. .

For class A felonies where the defendant has not been con-
victed of a prior felony, a presumptive term of imprisonment of
six years is provided in subsection (c) (1) if the defendant used
or possessed a firearm or caused serious physical injury during

the commission. of the offense.
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Because of the wide range of conduct included within the crime of
manslaughter, that offense is excluded‘from the six year presumptive
provision for class A felonies where the defendant has not been con-
victed of a prior felony.

For class A felonies not falling within subsection (c) (1)
where there is no prior felony conviction, a defendant may be sen-
tenced to a definite term of imprisonment of not more than 20
years. The judge has the discretion to sentence the defendant
to any term of imprisonment within the statutory range, or may
sentence him to a nonincarcerative sentence if, under the guidelines
provided in S 12.55.015(b), a nonincarcerative sentence is appropriate.

If the defendant is being sentenced for a class A felony and
has one prior felony conviction, a presumptive term of imprisonment
of 10 years is specified. "Second felony conviction" is defined
in. § 12.55.185(b). Conviction of any prior felony, whether of the
same, higher or lower class than the felony for which the defendant
is being sentenced, will make the defendant a repeat felon for
purposes of presumptive sentencing. Section 12.55.145, discussed
infra, delineates the procedures for determining when prior felonies
may be considered for purposes of this section.

If the defendant is being sentenced for a class A felony and
has two or more felony convictions, the presumptive term of imprison-
me.at specified in this section is 15 years.

For class B felonies, a defendant who is not being sentenced
for a second or third felony conviction, may be sentenced
to a definite term of imprisonment of not more than 10 years. The
presumptive term for a second felony conviction is four years; the
presumptive term for a third or subsequent felony conviction is
six years.

For class C felonies, a defendant who is not being sentenced

for a second or third felony conviction may be sentenced to a de-
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finite term of imprisonment of not more than six years. The pre-
sumptive term for a second felony conviction is two years; the
presumptiye term for a third or subsequent felony conviction ié
three years.

Subsection (f) emphasizes that if a defendant is subject
to sentencing under (a) or (b), the sentencing court must impose
at least the mandatory minimum specified for first and second
degree murder and kidnapping. The defendant may not be placed
on probation during the applicable minimum term, and imposition
of sentence may no£ be suspended. Note also that the defendant
may not'be released on parole until he has served at least
the prescribed minimum term of imprisonment. See § 33.15.180.
Only one method is available to reduce the mandatory minimum
sentence: § 33.20.010 provides that all prisoners‘#re entitled
to "good time" at a rate of one day for every three days of
good conduct served.

Similarly, subsection (g) provides that a defenaant who
is subject to presﬁmptive sentencing must serve at least the
presumptive term imposed, adjusted for aggravating and mitigating
factors. He may not be placed on probation for the presumptive
term nor may imposition of sentence be suspended. Note also
that a defendant who is sentenced to a presumptive term is not
eligible for parole under § 33.15.180, discussed infra, but is
entitled to a "good time" deduction under § 33.20.010 of one day
for every three days of good conduct served. Only one' method is
authorized to avoid imposition of the presumptive term. Sections
12.55.165 and 12.55.175, discussed infra, provide for a three-

judge sentencing panel to reduce the presumptive term below the

" reduction that would have been allowed for factors in mitigation

in the event of extraordinary circumstances.
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Subsection (h) provides that within the framework of the
general considerations set forth in § 12.55.005 and 12.55.015, and
the legislative determinations set forth in this section, the dis-
cretion of the sentencing court is not restricted except as
specified in this section.

IX. Sections 12.55.135; 140. SENTENCES OF IMPRISONMENT FOR MIS-

DEMEANORS ; SENTENCES FOR VIOLATIONS

Offenses which are misdemeanors and violations are not sub-
ject to presumptive sentencing. A defendant convicted of a class A
misdemeanor may be sentenced to a definite term of imprisonment
of not more than one year. A defendant convicted of a class B
misdemeanor may be sentenced to a definite term of imprisonment
of not more than 90 days. A defendant convicted of a violation
may only be sentenced to pay a fine of not more than $300.
See also § 12.55.035(b) (5).

X. Section 12.55.145. PRIOR CONVICTIONS

For purposes of the presumptive sentencing provisions, prior
convictions may only be considered if a period of seven or more
years has not elapsed from the date of the defendant's unconditional
discharge on the immediately preceding offense_an§ the commission
of the offense for which the defendant is being sentenced.

The term "unconditional discharge" is defined in § 12.55.185(8)
to require that the defendant be "released from all disability
arising under a sentence, including probation and parole," in addition
to periods of imprisonment. Consequently, periods during which the
defendant is on probation or parole as result of a previous con-
viction may not be considered as part of the seven year period.

By referring to the "immediately preceding offense”, the Code
provides that convictions which occurred more than seven years

prior to the commission of the offense for which the defendant
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is being sentenced may be considered if seven years has not elapsed
between an intervening conviction, plus periods of disability
arising under it, and the commission of thé offense for which the
defendant is being sentenced. I

Subsection (a) (2) provides that convictions occuring in
Alaska prior to the effective date of the Code, or in another
jurisdiction, will be considered a prior felony conviction if
the crime is defined by elements substantially identical to . a
felony under the Code.

Subsection (a).(3) provides that two or more convictiéns
arising out of a "single, continuous criminal eﬁisode" are to be
considered a single conviction unless theié was a "substantial
change in the nature of the criminal objective." The phrase
"single, continuous criminal episode" is intended to limit the
applicability of this provision to a single criminal event out of
which a number of offenses could be charged. For example;'the
breaking and entering of a building with the intent to commit
theft, which can be charged as burglary, and . the taking of property

in the building which can be charged as theft. In such an instance,

convictions for both burglary and theft would be considered a single

conviction under this section. However, the commissidn of three
burglaries involving three buildings in a single day, would not be
considered part of é "single, continuous crimina14e§isode".
Similarly, the phrase "substantial change in the pature of
the criminal objective" is intendedAto limit the applicability of
the provisién to a singlebcriminal objective. In the preceding
example, the criminal objective is to obtain‘préperty and the
breaking and entering is an incident of that objective. However,

assume that the defendant takes a hostage to facilitate his flight,
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and then decides to commit a sexual assault on the hostage.

He is subsequently convicted of burglary, theft, kidnapping
and sexual assault. In such a circumstance the defendant would
have been convicted of three prior offenses for purposes of
phis section, burglary-theft, kidnapping and sexual assault.
Additionally, the last clause of subsection (a) (3) provides
that an offense committed while attempting to escape or avoid
detection or apprehension after the commission of another
offense is not included within the provision and is to be con-
sidered an additional conviction for purposes of presumptive
sentencing.

Subsection (b), (c), (d), and (e) set forth the procedural
framework within which prior convictions are to be established
whenever the existence or applicability of a prior conviction
is denied by the defendant. The procedural framework created in
these subsections limits the issues that are to be considered,
provides for the manner and burden of proof, and provides that
all contested issues are to be decided by the court.

If a defendant denies that he has previously been convicted
or asserts that a previous conviction may not be considered in
imposing sentence, then the state must file and sérve on the de-
fendant authenticated copies of prior judgments 10 days pridr
to the date set_for impésition of sentence. The defendant must
then set forth with specificity the grounds for assérting that
one or more prior convictions should not be considered. Sub-
section (e) makes clear that authenticated copies of judgments
from this or® another jurisdiction constitute prima facie evi-

dence of a. prior conviction which the defendant must rebut through
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the raising of a reasonable doubt. If the defendant succeeds in

raising a ‘reasonable doubt, the state has the burden of proving | |
the matter in issue beyond a reasonable doubt.

XI. Séction 11.55.155. FACTORS IN AGGRAVATION AND MITIGATION

The presumptive terms of imprisonment specified in § 12.55.125° ;
may be increased or decreased by the sentencing judge for factors
in aggravation and mitigation when factors in aggravation or miti-
gation are established by clear and convincing evidence.
Subsections (a) (1) ‘and (2) specify the range a presumptive
sentence may be aggravated or mitigated.
‘1f the presumptive sentence is four years or less (second and

fhird‘dléés C felony convictions and second B felony convictions)
the sentencing judge may decrease the presumptive term by an
amournit ds 'great as ‘the presumptive term for factors in mitigation, or
may increase theé presumptive term up to the maximum term of
imprisonment for that class of offense for factors in aggravation.
For example, the presumptive terh for a defendant th is being
sentenced for-a class C felony, and who two years earlier was con-
victed of another:felony, is two years under. § 12.55.125(e)(l).‘ |
" 1Tf factors' in-mitigation are present that term may be reduced - to I

anj term of imprisonment from two years to zero. If factors in ag-

gravation are present:the defendant could be sentenced to a term
Yo imprisonmeniti up to five years, the maximum sentence authorized

for a3éléssVC'feloqyb‘ - i
el £ the presumptive term is more than four years the sentencing
judge inay ‘decrease the presumptive term by an amount up to 50% ;
of the ‘presumptive term, or may increase the presumptive term :
up to’ the maximum term of imprisonment for that class of offense
for ‘factors in-aggravation. For exampie, the presumptive term

for a defendant.who is being sentenced for a class A felony, and
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who two years earlier was convicted of another felony, is
10 years. If factors in mitigation are present, the defendant
could be sentenced to a definite term of imprisonment of between
five and 10 years; if factors in aggravation are present,
the defendant could be sentenced to a term of imprisonment
up to 20 years, the maximum sentence authorized for a class
A felony.

Subsection (b) provides that in decreasing or increasing
the presumptive term the court shall consider the totality of
the aggravating and mitigating factors, within the range of sentenc-
ing discretion permitted, in determining the weight tolbe giygn to
each of them‘at arriving at a sentence.

Fourteen aggravating factors are listed in subsection (c);
12 mitigating factors are listed in subsection (d).. Only those
factors listed may be considered by the court. If a factor ]
is not listed, and either the state or the defendant believes the
factor should be considered‘for increasing or. decreasing the pre-
sumptive term, the factor may only be considered by a three-judge
sentencing panel pursuant to the procedures specified in § 12.55.165 -
12.55.175. P

Under subsections (c¢)(7) and (d) (8) a presump;ive term may
be aggravated or mitigated if a prior felony conviction considered
for invoking the presumptive sentencing provisions was for a
more or less serious class of offense than the offense for which
the defendant is being sentenced. For example,if;ﬁhe/defendan;
was convicted of a class C felony two years ago and is now ,7
being sentenced for a.class A felony, the fact that the prior
offense was a less serious class of offense thagﬁtbg Egrgsgnt:/”
offense may be consicered in mitigating the presumptive .sentence

under subsection (4d)(9).
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Under subsections (c) (10) and (d)(9) a presumptive term

may be aggravated or mitigated if the conduct constituting the
the offense was among the most or least serious conduct included
within the definition of the offense. For example, if the de-
fendant was convicted of a felony two years earlier, and is now

being sentenced for the ‘theft ‘of #$24;,999,. theft. in'thel sécond’

-degree, a class C felony; 'the Fact'that. the.-conduct constituting

the offense was among the most serious conduct included in theft
in the second degree may aggravate the presumptive term.

Beqause some aggravating and mitigating factors may also
constitute elements of the offense, probf of which is required to
obtain conviction, or possible defenses, proof of which might
reduce the offense to a_lowéﬁ class, subsection (e) is necdessary
to accomodate considerations‘of double jeopdrdy and to insure that
a single set of faets may not he twice relied on to mitigate
an offense.

Subsection (f) is designed to permit the parties sufficient
time to prepare for sentencing when either factors in aggravation
or mitigation will be asserted. Factors in aggravation or
mitigation must be proven by "clear and convincing” evidence
so that deviation from the presumptive sentence does}not oecuxr
routinely. To preserve the rights of both parties on appe&l,
the subsection requires that the judge specifically set forth
decisions with respect to aggravating or mitigating factors

on the record.

Subsection (g) emphasizes that voeluntary alcohol or drug
intoxication or addiction may not be considered by the court as
an aggravating or mitigating factor. The provision is consistent

with § 11.81.630, Intoxication as a Defense.




XII. Section 12.55.165. EXTRAORDINARY CIRCUMSTANCES

This section recognizes that in rare situations, imposition
of a presumptive term of imprisonment, whether or not adjusted
for aggravating or mitigating factors, may result in manifest
injustice. The injustice may be either to the defendant or to
the public as a result of the presence of a relevant aggravating
or mitigating factor not specifically listed in the Code.
Injustice to the defendant may'also arise from imposition of the
presumptive term, whether or not adjusted for mitigating factors.
The legislature expects, however, that the probability of such
a result will be minimal.

Note that a finding by a sentencing court that manifest
injustice will result does not authorize it to seﬁtence the
defendant outside the presumptive term. Instead it must transmit
a record of the proceedings, including its findings and con-
clusions, to a three-judge panel for sentencing under § 12.55.175.

XIII. Section 12.55.175. THREE-JUDGE SENTENCING PANEL

If the sentencing court finds under § 12.55.165 that mani-
fest injustice would result from imposition of the presumptive
term, it must transmit the case to a three-judge panel
for sentencing. This section establishes the three-judge panel
and specifies its authority.

The three-judge panel is appointed from the superior court
by the chief 5ustice. If the three-judge panel agrees with the
sentencing court and finds that manifest injustice would result
from imposition of the presumptive term, it may sentence the
defendant to any term of imprisonment, up to the maximum authorized

for the offense, or may impose any other sentence authorized in

§ 12.55.005.
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If the three-judge panel does not agree with the sentencing
court's finding, it is required to remand the case to the sentencing
court with a written statement of its findings and conclusions for
sentencing under § 12.55.125. The sentencing court must then
sentence the defendant to the presumptive term, adjusted for any
relevant aggravating or mitigating factors established under

§ 12.55.155.
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