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Constitutional Convention
Committee on Ordinances and
Transition
December 5, 1955
R. J. McNealy, Esq.
Chairman of the Committee
on Ordinances and Transition
Dear Sir:
Following the outline submitted in your Memorandum of November
28, 1955, I have carefully researched the numerous decisions affect
ing the subject matter embodied in your suggested list.
I have shepardized the decisions with the view of arriving at
the ultimate findings indicating which of such decisions have been
affirmed, reversed or modified.
The influx of litigation that followed the adoption of Consti
tutions in some of the States have brought about some very interest
ing opinions by the Judges and arose as a result of practical actual
problems that came before the courts not theoretical or hypothetical
questions but solely from litigation where either a direct attack
was made on controversial questions or a collateral attack by liti
gants who elected to invoke some remedies with respect to the valid
ity of the new provisions.
ORDINANCES
The word "Ordinance" has been interchangibly used with the word
"Schedules" and has been referred to in Judges’ opinions under the
same definition.
In the case of Mann et al vs. Osborne et a l . reported in 261
Pacific, page 146, Judge Reid, speaking for the Supreme Court of
Oklahoma clearly defined the distinction between ordinances as

temporary provisions and constitutional provisions as fundamental
laws embodied in such documents.
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"Ordinances and Schedules appended to a Constitution,
as distinguished from the permanent and fundamental
law embodied in the Constitution itself, are tempor
ary enactments for the purpose of effecting a transi
tion from the old government to the new, and of putting
the provisions of the new Constitution into effect.”
12 C. J. 696
"In order that no inconvenience may result by reason of
changes arising out of the adoption of a new Constitu
tion, it is the custom to adopt a Schedule which will
set forth temporary regulations covering the interim
before the new machinery of government is thoroughly
established. The only office of a Schedule is to pro
vide for the transition from the old to the new govern
ment and to obviate confusion which would otherwise arise
during the transition period, and this fact may be mat
erial in determining the construction and effect to be
given to provisions contained in schedules.” 6 Ruling
Case Law 36.
The preamble to the Schedule to the Constitution of this state
fully defines its purpose and office in the following language:
"In order that no inconvenience may arise by reason of a
change from the forms of government now existing in the
Indian Territory and in the territory of Oklahoma, it
is hereby declared as follows:”
(1) In the case of State ex rel. West, Attorney General,
v. Frame, 3# Okl. 446 , 134 f . 403< this court has defined the office of the Enabling Act, and also the Sche
dule of the Constitution of this state, in the following
language:
"The purpose of the Congress in the Enabling Act, and the
Constitutional Convention in the Schedule was to provide
the temporary means necessary for putting the government
established by the Constitution in motion without dis
order or collision, and not to provide a permanent sys
tem of laws for the government of the new state” and this
purpose is "stated in the preamble to the Schedule.”
In the Richmond, Virginia Mayoralty Case reported 19 Grat. 673.
the Supreme Court of the State of Virginia had under consideration
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the question of certain provisions in the ordinances of the Consti
tution of that state under which the State had returned to the Union
after the Civil War.

In construing the meaning of such ordinances

the chairman held a Convention in framing a schedule and ordinances
should plainly show that such provisions are subject to future legis
lation and are provisional in its nature.
The case of the State ex rel. Reardon, Co. Atty., v.
Scales, Mayor, et al., reported in 97 Pacific, page
arose as a result of a proceeding instituted in the
form of a Writ of Mandamus on the part of the State of
Oklahoma on the relation of the County Attorney of Oklahoma County where the question of the constitutional
ordinances affecting elections was before the court, the
Court stated as follows: "There is absolute harmony to
the effect that a Convention assembled for the purpose
of framing a constitution for the state has inherent
right to adopt ordinances that it might deem proper."
As a most lucid distinction between the permanent provisions of
the Constitution itself and the ordinances as employed with relation
to constitutional conventions the case most decisive and which has
been cited with approval in a great number of decisions is Frantz v.
Autry 91 Pacific, page 193.

The Court on page 191 stated as follows:

"The distinction between a Constitution and an ordinance
is this: The Constitution is the permanent fundamental
law of the state. It is of a stable and permanent char
acter. As is appropriately said in Vanhorne v. Dorrence,
2 Pall. (U.S.) 308, Fed. Cas. No. 16,357, 1 L. Ed. 391:
"The Constitution of a state is stable and permanent, not
to be worked upon by the temper of the times, nor to rise
and fall with the tide of events. Notwithstanding the
competition of opposing interests, and the violence of
contending parties, it remains firm and immovable, as a
mountain amidst the strife of storms, or a rock in the
ocean amidst the raging of the waves." But, under the
terms of the enabling act, it is prospective in its
operation only; that is, it does not become operative

y.'4; ' .
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until it is ratified by the people and approved by the
President of the United States. On the other hand, an
ordinance, as used in this act, refers to a merely tem
porary law; its object being to carry into effect the
formation of the Constitution and fundamental law of the
state, to provide a mode arid means for an election of a
full state government, including the members of the Legis
lature and five representatives to Congress, and becomes
operative immediately upon its adoption."
The same case sheds a great deal of light on the powers and func
tions of the delegates and the constitutional convention and the un
abridged rights conferred in formulating such constitution.
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"Judge Story, in his work on the Constitution (volume 1
(5th Ed.) 338 ), declares: "The true view to be taken
of our state Constitutions:is that.they- are'forms of
government ordained and established by the people in
their original sovereign capacity to promote their own
happiness and permanently to secure their rights, pro
perty, independence, and common welfare." Judge Cooley,
in his work on Constitutional Limitations, on page 6$,
in discussing the attributes and objects of a Constitu
tion, says: "In considering state Constitutions, we
must not commit the mistake of supposing that, because
individual rights are guarded and protected by them,
they must also be considered as owing their origin to
them. These instruments measure the powers of the
rulers, but they do not measure the rights of the gov
erned. What is a Constitution, and what are its objects?
It is easier to tell what it is not than what it is. It
is not the beginning of a community, nor the origin of
private rights. It is not the fountain of law, nor the
incipient state of government. It is not the cause, but
consequence, of personal and political freedom. It
grants no rights to the people, but is the creature of
their power, the instrument of their convenience," In
1894, the state of New York had under consideration the
revision of its state Constitution. One of the first
questions that arose in the convention was the ascertain
ment of tie rights and powers of the convention to pass
upon the election and qualifications of one of its members.
This question was referred to the judiciary committee, of
which committee the Honorable Elibu Root, now Secretary
of State, and one of the ablest lawyers and statesmen of
this country, was chairman. In his report to the conven-
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tion he says:
"The convention has been created by the
direct action of the people and has been by them vested
with the power and charged with the duty to revise and
amend the organic law of the State. The function with
which it is thus charged is a part of the highest and
most solemn act of popular sovereignty, and in its per
formance the convention has and can have no superior
but the people themselves. No court or legislative or
executive officer has authority to interfere with the
exercise of the powers or the performance of the duties
which the people have enjoined upon this, their immediate
agent." And, again, in stating the nature of a consti
tutional convention, he says: "A constitutional conven
tion is a legislative body of the highest order. It pro
ceeds by legislative methods. Its acts are legislative
acts. Its function is not to execute or interpret laws,
but to make them. That the consent of the general body
of electors may be necessary to give effect to the ordin
ances of the convention no more changes their legislative
character than the requirement of the Governor's consent
changes the nature of the action of the Senate and Assem
bly." And, again, in speaking of the importance of the
independence of the convention, he uses this language:
"It is far more important that a constitutional convention
should possess these safeguards of its independence than
it is for an ordinary Legislature, because the convention's
acts are of a more momentous and lasting consequence, and
because it has to pass upon the power, emoluments, and the
very existence of the judicial and legislative officers
who might otherwise interfere with it. The convention
furnishes the only way by which the people can exercise
their will, in respect of these officers, and their con
trol over the convention would be wholly incompatible with
the free exercise of that will," See Proceedings of the
New York Constitutional Convention, 1894, pp. 79. 80.
In Sproule v. Fredericks, 11 South. 472. 69 Miss. 898, The
Supreme Court of Mississippi, in discussing the powers of
the convention says:
"It is the highest legislative body
known to freemen in a representative government, It is
supreme in its sphere. It wields the powers of sovereignty,
specially delegated to it, for the purpose and the occasion,
by the whole electoral body, for the good of the whole
commonwealth. The sole limitation upon its powers is that
no change in the form of government shall be done or attemp
ted. The spirit of republicanism must breathe through every
part of the framework, but the particular fashioning of the
parts of this framework is confided to the wisdom, the faith-
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fulness, and the patriotism of this great convocation,
representing the people in their sovereignty. The
theorizing of the political essayest and the legal doc
trinaire, by which it is sought to be established that
the expression of the will of the Legislature shall
fetter and control the Constitution-making body, or, in
the absence of such attempted legislative direction,
which seeks to teach that the constitutional convention
can only prepare the frame of a Constitution and recom
mend it to the people for adoption, will be found to de
grade this sovereign body below the level of the lowest
tribunal clothed with ordinary legislative powers.”
Page 207 Autry Case.
"The power of the convention to re
vise and amend the Constitution was not a delegated power
derived from the Legislature, but it derived its power
directly from the people. And in the performance of the
powers and duties and obligations resting upon the convention it could have no superior but the people themselves.
Manifestly, to hold otherwise would be to degrade the
powers of the convention below the level of the lowest
legislative or municipal body. Clearly, such are not the
office, functions, and powers of the constitutional con
vention.
TRANSITION
An interesting question arose in the State of Minnesota which
was acted upon in the case of Secombe v. Kittleson, Treasurer report
ed in 12 Northwestern, page 519.
This matter arose on a restraining order attempting to enjoin
the State treasurer from paying out of the funds of the State inter
est to become due upon the bonds of the State of Minnesota, alleging
certain irregularities with respect to constitutional provisions, the
Enabling Act, and the manner of admission into the Union.

The court,

passing on the question when a Territory ceases to be a state.

In

commenting on the importance of recognizing the sovereignty of the
people stated as follows:
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"The question as to when a territory ceases to be such
and becomes a state, and as to when the constitution
and governmental machinery of a new state goes into
operation, is one upon which not even courts and con
stitutional lawyers are agreed. One theory is that a
territory continues in all respects a territory until
admitted into the Union by act of congress, and that
until such act of admission the proposed state consti
tution cannot take effect, nor any part of the machinery
of a state government go into operation. Another theory
is that where, under an enabling act of congress, the
people adopt a state constitution and form a state govern
ment, such constitution goes into effect upon its adopt
ion by the people, and that the former territory thereby
becomes a state although not in the Union, for the pur
poses of representation in congress, until formally ad
mitted by congress. A third theory, which is really
only an extension of the one last named, is that an enab
ling act operates as a constitutional act of admission,
and that when a state complies with the conditions of
that act she is a state in the Union for all purposes
without any further action on the part of congress. See
Scott v. Young Men’s Society's Lessee, 1 Doug. (Mich.)
119; Campbell v. Fields, 35 Tex. 751."
"As ultimate sovereignity is in the people, from whom all
legitimate civil authority springs, and inasmuch as in the
inception of all political organizations it is this orig
inal and supreme will of the people which organizes civil
government, a court has no right to inquire too techni
cally into any mere irregularities in the manner of pro
posing and submitting to the people that which they have
solemnly adopted and subsequently recognized and acted
upon as part of the fundamental law of the state."
The revised constitution of 1879 for the State of California
appended to it what they termed an ordinance or schedule with respect
to "the laws continued in force, the obligations, rights, causes of
action, and the judicial system."
That no inconvenience may arise from the adoption of the new
constitution and to carry same into complete effect the schedule,
ordinance decreed as follows, with respect to:

1.

Laws continued in force

2.

Obligatio ns, rights, causes of action, etc. unaffected.

3.

Courts; abolishment; transfer of records.

10.

Terms of officers first elected.

11.

Laws relative to judicial system continued in force.

12.

Effective dates.

1.

LAWS CONTINUED IN FORCE
Section 1.

That all laws in force at the adoption of this Con

stitution, not inconsistent therewith, shall remain in full force and
effect until altered or repealed by the Legislature; and all rights,
actions, prosecutions, claims, and contracts of the State, counties,
individuals, or bodies corporate, not inconsistent therewith, shall
continue to be as valid as if this Constitution had not been adopted.
The provisions of all laws which are inconsistent with this Constitu
tion shall cease upon the adoption thereof, except that all laws
which are inconsistent with such provisions of this Constitution as
require legislation to enforce them shall remain in full force until
the first day of July, l880, unless sooner altered or repealed by the
Legislature.
2.

OBLIGATIONS, rights, causes of action, etc., unaffected.
Section 2.

That all recognizances, obligations, and all other

instruments, entered into or executed before the adoption of this
Constitution, to this State, or to any subdivision thereof, or any
municipality therein, and all fines, taxes, penalties, and forfeit
ures due or owing to this State, or any subdivision or municipality

thereof, and all writs, prosecutions, actions, and causes of action,
except as herein otherw ise provided, shall continue and remain un
affected by the adoption of this Constitution.
informations which

All indictments or

shall have been found, or may hereafter be found,

for any crime or offense committed before this Constitution takes
effect, may be proceeded upon as if no change had taken place, except
as otherwise provided in this Constitution.
3.

COURTS:

ABOLISHMENT: TRANSFER OF RECORDS.

Section 3 .

All courts now existing, save justices' and police

courts, are hereby abolished; and all records, books, papers, and pro
ceedings from such courts, as are abolished by this Constitution, shall
be transferred on the first day of January, 1880, to the courts pro
vided for in this Constitution; and the courts to which the same are
thus transferred shall have the same power and jurisdiction over them
as if they had been in the first instance commenced, filed, or lodged
therein.
10.

TERMS OF OFFICERS FIRST ELECTED.
Section 10.

In order that future elections in this State shall

conform to the requirements of this Constitution, the terms of all
officers elected at the first election under the same shall be, respec
tively, one year shorter than the terms as fixed by law or by this
Constitution; and the successors of all such officers shall be elected
at the last election before the expiration of the terms as in this
section provided.

The first officers chosen after the adoption of this

Constitution shall be elected at the time and in the manner now provided

WCfvnV
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Judicial officers and the Superintendent of Public Instruction

shall be elected at the time and in the manner that state officers are
elected.
11.

LAWS RELATIVE TO JUDICIAL SYSTEM CONTINUED IN FORCE
Section 11.

All laws relative to the present judicial system of

the State shall be applicable to the judicial system created by this
Constitution until changed by legislation.
These provisions were upheld in the cases of People v. Bank of
San Luis Obispo (1908) 97 P. 306, 154 C. 194 and the case of Fraser v.
Alexander (1888) 16 P. 757, 75C. 147; Hastings v. Young"(sup. 1888) 17P.
530; People v. Colby (1880) 54C. 184, 5 P.C.L.J. 14; Ex parte Toland
(1880) 54 C. 344, 5 P.C.L.J. 182; and Learned v. Castle (1885) 7 P. 34,
67 C. 41.
May I take the liberty in suggesting to your committee that the
research for proposed points shall be narrowed down to specific issues
avoiding the necessity of going to far afield or going off into a tan
gent which may have no bearing on the subject matter.
In the absence of any specific instructions I was not certain as
to whether the style followed by me is in accord with your method of
procedure.

I have therefore covered and analyzed only a part of the

questions certified by your chairman.

I shall cheerfully adhere to

any suggested change by your committee.
Respectfully submitted,
' ifvv.
Lazar Dworkin
,Wm
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Constitutional Convention
Committee on Ordinances and
Transition
December 5, 1955
R. J. McNealy, Esq.
Chairman of the Committee
on Ordinances and Transition
Dear Sir:
Following the outline submitted in your Memorandum of November
28 , 1955, I have carefully researched the numerous decisions affect
ing the subject matter embodied in your suggested list.
I have shepardized the decisions with the view of arriving at
the ultimate findings indicating which of such decisions have been
affirmed, reversed or modified.
The influx of litigation that followed the adoption of Consti
tutions in some of the States have brought about some very interest
ing opinions by the Judges and arose as a result of practical actual
problems that came before the courts not theoretical or hypothetical
questions but solely from litigation where either a direct attack
was made on controversial questions or a collateral attack by liti
gants who elected to invoke some remedies with respect to the valid
ity of the new provisions.
ORDINANCES
The word "Ordinance" has been interchangibly used with the word
"Schedules" and has been referred to in Judges' opinions under the
same definition.
In the case of Mann et al vs. Osborne et al. reported in 261
Pacific, page 146, Judge Reid, speaking for the Supreme Court of
Oklahoma clearly defined the distinction between ordinances as
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temporary provisions and constitutional provisions as fundamental
laws embodied in such documents.

Page 148

"Ordinances and Schedules appended to a Constitution,
as distinguished from the permanent and fundamental
law embodied in the Constitution itself, are tempor
ary enactments for the purpose of effecting a transi
tion from the old government to the new, and of putting
the provisions of the new Constitution into effect."
12 C. J. 696
"In order that no inconvenience may result by reason of
changes arising out of the adoption of a new Constitu
tion, it is the custom to adopt a Schedule which will
set forth temporary regulations covering the interim
before the new machinery of government is thoroughly
established. Ti e only office of a Schedule is to pro
vide for the transition from the old to the new govern
ment and to obviate confusion which would otherwise arise
during the transition period, and this fact may be mat
erial in determining the construction and effect to be
given to provisions contained in schedules." 6 Ruling
Case Law 36.
The preamble to the Schedule to the Constitution of this state
fully defines its purpose and office in the following language:
"In order that no inconvenience may arise by reason of a
change from the forms of government now existing in the
Indian Territory and in the territory of Oklahoma, it
is hereby declared as follows:"
(1) In the case of State ex rel. West, Attorney General,
v. Frame, 38 Okl. 446 , 134 i. 463, this court has de
fined the office of the Enabling Act, and also the Sche
dule of the Constitution of this state, in the following
language:
"The purpose of the Congress in the Enabling Act, and the
Constitutional Convention in the Schedule was to provide
the temporary means necessary for putting the government
established by the Constitution in motion without dis
order or collision, and not to provide a permanent sys
tem of laws for the government of the new state" and this
purpose is "stated in the preamble to the Schedule."
In the Richmond, Virginia Mayoralty Case reported 19 Grat. 673.
the Supreme Court of the State of Virginia had under consideration

the question of certain provisions in the ordinances of the Consti
tution of that state under which the State had returned to the Union
after the Civil War.

In construing the meaning of such ordinances

the chairman held a Convention in framing a schedule and ordinances
should plainly show that such provisions are subject to future legis
lation and are provisional in its nature.
The case of the State ex rel. Reardon, C o . Atty., v.
Scales, Mayor, et al., reported in 97 Pacific, page 5&Aarose as a result of a proceeding instituted in the
form of a Writ of Mandamus on the part of the State of
Oklahoma on the relation of the County Attorney of Okla
homa County where the question of the constitutional
ordinances affecting elections was before the court, the
Court stated as follows:
''There is absolute harmony to
the effect that a Convention assembled for the purpose
of framing a constitution for the state has inherent
right to adopt ordinances that it might deem proper."
As a most lucid distinction between the permanent
the

provisions of

Constitution itself and the ordinances as employed withrelation

to constitutional conventions the case most decisive and which has
been cited with approval in a great number of decisions is Frantz v.
Autry 91 Pacific, page 193.

The Court on page 191 stated as follows:

"The distinction between a Constitution and an ordinance
is this: The Constitution is the permanent fundamental
law of the state. It is of a stable and permanent char
acter. As is appropriately said in Vanhorne v. Dorrence,
2 Pall. (U.S.) 308 , Fed. Cas. No. 16, 8 57, 1 L. Ed. 391:
"The Constitution of a state is stable and permanent, not
to be worked upon by the temper of the times, nor to rise
and fall with the tide of events. Notwithstanding the
competition of opposing interests, and the violence of
contending parties, it remains firm and immovable, as a
mountain amidst the strife of storms, or a rock in the
ocean amidst the raging of the waves." But, under the
terms of the enabling act, it is prospective in its
operation only; that is, it does not become operative
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until it is ratified by the people and approved by the
President of the United States, On the other hand, an
ordinance, as used in this act, refers to a merely tem
porary law; its object being to carry into effect the
formation of the Constitution and fundamental law of the
state, to provide a mode arid means for an election of a
full state government, including the members of the Legis
lature and five representatives to Congress, and becomes
operative immediately upon its adoption.”
The same case sheds a great deal of light on the powers and func
tions of the delegates and the constitutional convention and the un
abridged rights conferred in formulating such constitution.

Page 204

"Judge Story, in his work on the Constitution (volume 1
(5th Ed.) 338 ), declares: "The true view to be taken
of our state Constitutions is that they are form s of
government ordained and established by the people in
their original sovereign capacity to promote their own
happiness and permanently to secure their rights, pro
perty, independence, and common welfare," Judge Cooley,
in his work on Constitutional Limitations, on page 68,
in discussing the attributes and objects of a Constitu
tion, says: "In considering state Constitutions, we
must not commit the mistake of supposing that, because
individual rights are guarded and protected by them,
they must also be considered as owing their origin to
them. These instruments measure the powers of the
rulers, but they do not measure the rights of the gov
erned, What is a Constitution, and what are its objects?
It is easier to tell what it is not than what it is. It
is not the beginning of a community, nor the origin of
private rights. It is not the fountain of law, nor the
incipient state of government. It is not the cause, but
consequence, of personal and political freedom. It
grants no rights to the people, but is the creature of
their power, the instrument of their convenience." In
1894, the state of New York had under consideration the
revision of its state Constitution. One of the first
questions that arose in the convention was the ascertain
ment of the rights and powers of the convention to pass
upon the election and qualifications of one of its members.
This question was referred to the judiciary committee, of
which committee the Honorable Elibu Root, now Secretary
of State, and one of the ablest lawyers and statesmen of
this country, was chairman. In his report to the conven-

tion he says: "The convention has been created by the
direct action of the people and has been by them vested
with the power and charged with the duty to revise and
amend the organic law of the State. The function with
which it is thus charged is a part of the highest and
most solemn act of popular sovereignty, and in its per
formance the convention has and can have no superior
but the people themselves. No court or legislative or
executive officer has authority to interfere with the
exercise of the powers or the performance of the duties
which the people have enjoined upon this, their immediate
agent.” And, again, in stating the nature of a consti
tutional convention, he says: "A constitutional conven
tion is a legislative body of the highest order. It pro
ceeds by legislative methods. Its acts are legislative
acts. Its function is not to execute or interpret laws,
but to make them. That the consent of the general body
of electors may be necessary to give effect to the ordin
ances of the convention no more changes their legislative
character than the requirement of the Governor’s consent
changes the nature of the action of the Senate and Assem
bly.” And, again, in speaking of the importance of the
independence of the convention, he uses this language:
"It is far more important that a constitutional convention
should possess these safeguards of its independence than
it is for an ordinary Legislature, because the convention’s
acts are of a more momentous and lasting consequence, and
because it has to pass upon the power, emoluments, and the
very existence of the judicial and legislative officers
who might otherwise interfere with it. The convention
furnishes the only way by which the people can exercise
their will, in respect of these officers, and their con
trol over the convention would be wholly incompatible with
the free exercise of that will." See Proceedings of the
New York Constitutional Convention, 1894 , PP. 79, 80.
:In Sproule v. Fredericks, 11 South. 472. 69 Miss. 89 8 , The
Supreme Court of Mississippi, in discussing the powers of
the convention says: "It is the highest legislative body
known to freemen in a representative government, It is
supreme in its sphere. It wields the powers of sovereignty,
specially delegated to it, for the purpose and the occasion,
by the whole electoral body, for the good of the whole
commonwealth. The sole limitation upon its powers is that
no change in the form of government shall be done or attemp
ted, The spirit of republicanism must breathe through every
part of the framework, but the particular fashioning of the
parts of this framework is confided to the wisdom, the faith

fulness, and the patriotism of this great convocation,
representing the people in their sovereignty. The
theorizing of the political essayest and the legal doc
trinaire, by which it is sought to be established that
the expression of the will of the Legislature shall
fetter and control the Constitution-making body, or, in
the absence of such attempted legislative direction,
which seeks to teach that the constitutional convention
can only prepare the frame of a Constitution and recom
mend it to the people for adoption, will be found to de
grade this sovereign body below the level of the lowest
tribunal clothed with ordinary legislative powers.”
Page 207 Autry Case. "The power of the convention to re
vise and amend the Constitution was not a delegated power
derived from the Legislature, but it derived its power
directly from the people. And in the performance of the
powers and duties and obligations resting upon the conven
tion it could have no superior but the people themselves.
Manifestly, to hold otherwise would be to degrade the
powers of the convention below the level of the lowest
legislative or municipal body. Clearly, such are not the
office, functions, and powers of the constitutional con
vention.
TRANSITION
An interesting question arose in the State of Minnesota which
was acted upon in the case of Secombe v. Kittleson, Treasurer report
ed in 12 Northwestern, page 519.
This matter arose on a restraining order attempting to enjoin
the State treasurer from paying out of the funds of the State inter
est to become due upon the bonds of the State of Minnesota, alleging
certain irregularities with respect to constitutional provisions, the
Enabling Act, and the manner of admission into the Union.

The court,

passing on the question when a Territory ceases to be a state.

In

commenting on the importance of recognizing the sovereignty of the
people stated as follows:

"The question as to when a territory ceases to be such
and becomes a state, and as to when the constitution
and governmental machinery of a new state goes into
operation, is one upon which not even courts and con
stitutional lawyers are agreed. One theory is that a
territory continues in all respects a territory until
admitted into the Union by act of congress, and that
until such act of admission the proposed state consti
tution cannot take effect, nor any part of the machinery
of a state government go into operation. Another theory
is that where, under an enabling act of congress, the
people adopt a state constitution and form a state govern
ment, such constitution goes into effect upon its adopt
ion by the people, and that the former territory thereby
becomes a state although not in the Union, for the pur
poses of representation in congress, until formally ad
mitted by congress. A third theory, which is really
only an extension of the one last named, is that an enab
ling act operates as a constitutional act of admission,
and that when a state complies with the conditions of
that act she is a state in the Union for all purposes
without any further action on the part of congress. See
Scott v. Young M e n 's Society’s Lessee, 1 Doug. (Mich.)
ll9; C ampbell v. Fields, 35 Tex. 751."
"As ultimate sovereignity is in the people, from whom all
legitimate civil authority springs, and inasmuch as in the
inception of all political organizations it is this orig
inal and supreme will of the people which organizes civil
government, a court has no right to inquire too techni
cally into any mere irregularities in the manner of pro
posing and submitting to the people that which they have
solemnly adopted and subsequently recognized and acted
upon as part of the fundamental law of the state."
The revised constitution of 1879 for the State of California
appended to it what they termed an ordinance or schedule with respect
to "the laws continued in force, the obligations, rights, causes of
action, and the judicial system."
That no inconvenience may arise from the adoption of the new
constitution and to carry same into complete effect the schedule,
ordinance decreed as follows, with respect to:

1.

Laws continued in force

2.

Obligations, rights, causes of action, etc. unaffected.

3.

Courts; abolishment; transfer of records.

10.

Terms of officers first elected.

11.

Laws relative to judicial system continued in force.

12.

Effective dates.

1.

LAWS CONTINUED IN FORCE
Section 1.

That all laws in force at the adoption of this Con

stitution, not inconsistent therewith, shall remain in full force and
effect until altered or repealed by the Legislature; and all rights,
actions, prosecutions, claims, and contracts of the State, counties,
individuals, or bodies corporate, not inconsistent therewith, shall
continue to be as valid as if this Constitution had not been adopted.
The provisions of all laws which are inconsistent with this Constitu
tion shall cease upon the adoption thereof, except that all laws
which are inconsistent with such provisions of this Constitution as
require legislation to enforce them shall remain in full force until
the first day of July, 1&B0, unless sooner altered or repealed by the
Legislature.
2.

OBLIGATIONS, rights, causes of action, etc., unaffected.
Section 2.

That all recognizances, obligations, and all other

instruments, entered into or executed before the adoption of this
.
Constitution, to this State, or to any subdivision thereof, or any
municipality therein, and all fines, taxes, penalties, and forfeit
ures due or owing to this State, or any subdivision or municipality

thereof, and all writs, prosecutions, actions, and causes of action,
except as herein otherwise provided, shall continue and remain un
affected by the adoption of this Constitution.

All indictments or

informations which shall have been found, or may hereafter be found,
for any crime or offense committed before this Constitution takes
effect, may be proceeded upon as if no change had taken place, except
as otherwise provided in this Constitution.
3.

COURTS:

ABO LISHM ENT :

Section 3.

TRANSFER OF RECORDS.

All courts now existing, save justices’ and police

courts, are hereby abolished; and all records, books, papers, and pro
ceedings from such courts, as are abolished by this Constitution, shall
be transferred on the first day of January, 1SS0, to the courts pro
vided for in this Constitution; and the courts to which the same are
thus transferred shall have the same power and jurisdiction over them
as if they had been in the first instance commenced, filed, or lodged
therein.
10. TERMS OF OFFICERS FIRST ELECTED.
Section 10.

In order that future elections in this State shall

conform to the requirements of this Constitution, the terms of all
officers elected at the first election under the same shall be, respec
tively, one year shorter than the terms as fixed by law or by this
Constitution; and the successors of all such officers shall be elected
at the last election before the expiration of the terms as in this
section provided.

The first officers chosen after the adoption of this

Constitution shall be elected at the time and in the manner now provided

by law .

Judicial officers and the Superintendent of Public Instruction

shall be elected at the time and in the manner that state officers are
elected.
11.

LAWS RELATIVE TO JUDICIAL SYSTEM CONTINUED IN FORCE
Section 11.

All laws relative to the present judicial system of

the State shall be applicable to the judicial system created by this
Constitution until changed by legislation.
These provisions were upheld in the cases of People v. Bank of
San Luis Obispo (1908) 97 P. 306, 134 C. 194 and the case of Fraser v.
Alexander (1888) 16 P. 757, 75C. 147; Hastings v. Young” (sup. 1888) 17P.
530; People v. Colby (1880) 54C. 184, 5 P .C.L.J. 14; Ex parte Toland
(1880) 54 C. 344, 5 P.C.L.J. 182; and Learned v. Castle

(1885) 7 P. 34,

67 C. 41.
May I take the liberty in suggesting to your committee that the
research for proposed points shall be narrowed down to specific issues
avoiding the necessity of going to far afield or going off into a tan
gent which may have no bearing on the subject matter.
In the absence of any specific instructions I was not certain as
to whether the style followed by me is in accord with your method of
procedure.

I have therefore covered and analyzed only a part of the

questions certified by your chairman.

I shall cheerfully adhere to

any suggested change by your committee.
Respectfully submitted,
Lazar Dworkin

Constitutional Convention
Committee on Ordinances and
Transition
December 5, 1955
R. J. McNealy, Esq.
Chairman of the Committee
on Ordinances and Transition
Dear Sir:
Following the outline submitted in your Memorandum of November
26, 1955, I have carefully researched the numerous decisions affect
ing the subject matter embodied in your suggested list.
I have shepardized the decisions with the view of arriving at
the ultimate findings indicating which of such decisions have been
affirmed, reversed or modified.
The influx of litigation that followed the adoption of Consti
tutions in some of the States have brought about some very interest
ing opinions by the Judges and arose as a result of practical actual
problems that came before the courts not theoretical or hypothetical
questions but solely from litigation where either a direct attack
was made on controversial questions or a collateral attack by liti
gants who elected to invoke some remedies with respect to the valid
ity of the new provisions.
ORDINANCES
The word "Ordinance" has been interchangibly used with the word
"Schedules" and has been referred to in Judges’ opinions under the
same definition.
In the case of Mann et al vs. Osborne et a l , reported in 261
Pacific, page 1A6, Judge Reid, speaking for the Supreme Court of
Oklahoma clearly defined the distinction between ordinances as

temporary provisions and constitutional provisions as fundamental
laws embodied in such documents.

Page 146

"Ordinances and Schedules appended to a Constitution,
as distinguished from the permanent and fundamental
law embodied in the Constitution itself, are tempor
ary enactments for the purpose of effecting a transi
tion from the old government to the new, and of putting
the provisions of the new Constitution into effect."
12 C. J. 696
"In order that no inconvenience may result by reason of
changes arising out of the adoption of a new Constitu
tion, it is the custom to adopt a Schedule which will
set forth temporary regulations covering the interim
before the new machinery of government is thoroughly
established. The only office of a Schedule is to pro
vide for the transition from the old to the new govern
ment and to obviate confusion which would otherwise arise
during the transition period, and this fact may be mat
erial in determining the construction and effect to be
given to provisions contained in schedules." 6 Ruling
Case Lav; 36.
The preamble to the Schedule to the Constitution of this state
fully defines its purpose and office in the following language:
"In order that no inconvenience may arise by reason of a
change from the forms of government now existing in the
Indian Territory and in the territory of Oklahoma, it
is hereby declared as follows:"
(1) In the case of State ex rel. West, Attorney General.
v. Frame, 36 Qkl. 445', 134 F . 403. this court has defined the office oY the Enabling Act, and also the Sche
dule of the Constitution of this state, in the following
language:
"^■he purpose of the Congress in the Enabling Act, and the
Constitutional Convention in the Schedule was to provide
the temporary means necessary for putting the government
established by the Constitution in motion without dis
order or collision, and not to provide a permanent sys
tem of laws for the government of the new state" and this
purpose is "stated in the preamble to the Schedule."
In the Richmond, Virginia Mayoralty Case reported 19 Grat. 67
the Supreme Court of the State of Virginia had under consideration

the question of certain provisions in the ordinances of the Consti
tution of that state under which the State had returned to the Union
after the Civil War.

In construing the meaning of such ordinances

the chairman held a Convention in framing a schedule and ordinances
should plainly show that such provisions are subject to future legis
lation and are provisional in its nature.
The case of the State ex rel. Reardon, C o . Atty., v.
Scales, Mayor, et al., reported in 97 Pacific, page 5#4
arose as a result of a proceeding instituted in the
form of a Writ of Mandamus on the part of the State of
Oklahoma on the relation of the County Attorney of Okla
homa County where the question of the constitutional
ordinances affecting elections was before the court, the
Court stated as follows: "There is absolute harmony to
the effect that a Convention assembled for the purpose
of framing a constitution for the state has inherent
right to adopt ordinances that it might deem proper."
As a most lucid distinction between the permanent provisions of
the Constitution itself and the ordinances as employed with relation
to constitutional conventions the case most decisive and which has
been cited with approval in a great number of decisions is Frantz v.
Autry 91 Pacific, page 193.

The Court on page 191 stated as follows:

"The distinction between a Constitution and an ordinance
is this: The Constitution is the permanent fundamental
law of the state.
It is of a stable and permanent char
acter. As is appropriately said in Vanhorne v. Dorrence,
2 Pall. (U.S.) 306, Fed. Cas. No. 16.657. 1 L. Ed. 3$1:
"The Constitution of a state is stable and permanent , not
to be worked upon by the temper of the times, nor to rise
and fall with the tide of events. Notwithstanding the
competition of opposing interests, and the violence of
contending parties, it remains firm and immovable, as a
mountain amidst the strife of storms, or a rock in the
ocean amidst the raging of the waves." But, under the
terms of the enabling act, .it is prospective in its
operation only; that is, it does not become operative

until it is ratified by the people and approved by the
President of the United States. On the other hand, an
ordinance, as used in this act, refers to a merely tem
porary lav;; its object being to carry into effect the
formation of the Constitution and fundamental law of the
state, to provide a mode arid means for an election of a
full state government, including the members of the Legis
lature and five representatives to Congress, and becomes
operative immediately upon its adoption.”
The same case sheds a great deal of light on the powers and func
tions of t-he delegates and the constitutional convention and the un
abridged rights conferred in formulating such constitution.
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"Judge Story, in his work on the Constitution (volume 1
(5th Ed.) 33$), declares:
"The true view to be taken
of our state C o n s t itutions^ 1hat.they are ■forms *.-f
government ordained and established by the people in
their original sovereign capacity to promote their own
happiness and permanently to secure their rights, pro
perty, independence, and common welfare." Judge Cooley,
in his work on Constitutional Limitations, on page 63,
in discussing the attributes and objects of a Constitu
tion, says: "In considering state Constitutions, we
must not commit the mistake of supposing that, because
individual rights are guarded and protected by them,
they must also be considered as owing their origin to
them. These instruments measure the powers of the
rulers, but they do not measure the rights of the gov
erned. What is a Constitution, and what are its objects?
It is easier to tell what it is not than what it is. It
is not the beginning of a community, nor the origin of
private rights. It is not the fountain of law, nor the
incipient state of government. It is not the cause, but
consequence, of personal and political freedom. It
grants no rights to the people, but is the creature of
their power, the instrument of their convenience." In
1394, the state of New York had under consideration the
revision of its state Constitution, One of the first
questions that arose in the convention was the ascertain
ment of the rights and powers of the convention to pass
upon the election and qualifications of one of its members.
This question was referred to the judiciary committee, of
which committee the Honorable Elibu Root, now Secretary
of State, and one of the ables~ lawyers and statesmen of
this country, was chairman. In his report to the conven'’’
-•
•

*

-

5

-

tion he says:
"The convention has been created by the
direct action of the people and has been by them vested
with the power and charged with the duty to revise and
amend the organic law of the State. The function with
which it is thus charged is a part of the highest and
most solemn act of popular sovereignty, and in its per
formance the convention has and can have no superior
but the people themselves. No court or legislative or
executive officer has authority to interfere with the
exercise of the povrers or the performance of the duties
which the people have enjoined upon this, their immediate
agent." And, again, in stating the nature of a consti
tutional convention, he says: "A constitutional conven
tion is a legislative body of the highest order. It pro
ceeds by legislative methods. Its acts are legislative
acts. Its function is not to execute or interpret laws,
but to make them. That the consent of the general body
of electors may be necessary to give effect to the ordin
ances of the convention no more changes their legislative
character than the requirement of the Governor’s consent
changes the nature of the action of the Senate and Assem
bly." And, again, in speaking of the importance of the
independence of the convention, he uses this language:
"It is far more important that a constitutional convention
should possess these safeguards of its independence than
it is for an ordinary Legislature, because the convention's
acts are of a more momentous and lasting consequence, and
because it has to pass upon the power, emoluments, and the
very existence of the judicial and legislative officers
who might otherwise interfere with it. The convention
furnishes the only way by which the people can exercise
their will, in respect of these officers, and their con
trol over the convention would be wholly incompatible with
the free exercise of that will." See Proceedings of the
New York Constitutional Convention, 1894, PP« 79, 80.
•In Sproule v. Fredericks, 11 South. 472, 69 Miss. 898, The
Supreme Court of Mississippi, in discussing the powers of
the convention says:
"It is the highest legislative body
known to freemen in a representative government, It is
supreme in its sphere. It wields the powers of sovereignty,
specially delegated to it, for the purpose and the occasion,
by the whole electoral body, for the good of the whole
commonwealth. The sole limitation upon its powers is that
no change in the form of government shall be done or attemp
ted, The spirit of republicanism must breathe through every
part of the framework, but the particular fashioning of the
parts of this framework is confided to the wisdom, the faith-

1
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fulness, and the patriotism of this great convocation,
representing the people in their sovereignty. The
theorizing of the political essayest and the legal doc
trinaire, by which it is sought to be established that
the expression of the will of the Legislature shall
fetter and control the Constitution-making body, or, in
the absence of such attempted legislative direction,
which seeks to teach that the constitutional convention
can only prepare the frame of a Constitution and recom
mend it to the people for adoption, will be found to de
grade this sovereign body below the level of the lowest
tribunal clothed with ordinary legislative powers."
Page 207 Autry Case. "The power of the convention to re
vise and amend the Constitution was not a delegated power
derived from the Legislature, but it derived its power
directly from the people. And in the performance of the
powers and duties and obligations resting upon the conven
tion it could have no superior but the people themselves.
Manifestly, to hold otherwise would be to degrade the
powers of the convention below the level of the lowest
legislative or municipal body. Clearly, such are not the
office, functions, and powers of the constitutional con
vention.
TRANSITION
An interesting question arose in the State of Minnesota which
was acted upon in the case of Secombe v. Kittleson. Treasurer report
ed in 12 Northwestern, page $19.
This matter arose on a restraining order attempting to enjoin
the State treasurer from paying out of the funds of the State inter
est to become due upon the bonds of the State of. Minnesota, alleging
certain irregularities with respect to constitutional provisions, the
Enabling Act, and the manner of admission into the Union.

The court,

passing on the question when a Territory ceases to be a state.

In

commenting on the importance of recognizing the sovereignty of the
people stated as follows

M M m n n a
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"The question as to when a territory ceases to be such
and becomes a state, and as to when the constitution
and governmental machinery of a new state goes into
operation, is one upon which not even courts and con
stitutional lawyers are agreed. One theory is that a
territory continues in all respects a territory until
admitted into the Union by act of congress, and that
until such act of admission the proposed state consti
tution cannot take effect, nor any part of the machinery
of a state government go into operation. Another theory
is that where, under an enabling act of congress, the
people adopt a state constitution and form a state govern
ment, such constitution goes into effect upon its adopt
ion by the people, and that the former territory thereby
becomes a state although not in the Union, for the pur
poses of representation in congress, until formally ad
mitted by congress. A third theory, which is really
only an extension of the one last named, is that an enab
ling act operates as a constitutional act of admission,
and that when a state complies with the conditions of
that act she is a state in the Union for all purposes
without any further action on the part of congress. See
Scott v. Young Men’s SocietyTs L e ssee. 1 Doug. (Mich.)
ll9: Campbell v. Fields, 35 Tex. 75lT"
"As ultimate sovereignity is in the people, from whom all
legitimate civil authority springs, and inasmuch as in the
inception of all political organizations it is this orig
inal and supreme will of the people which organizes civil
government, a court has no right to inquire too techni
cally into any mere irregularities in the manner of pro
posing and submitting to the people that which they have
solemnly adopted and subsequently recognized and acted
upon as part of the fundamental law of the state."
The revised constitution of 1379 for the State of California
appended to it what they termed an ordinance or schedule with respect
to "the laws continued in force, the obligations, rights, causes of
action, and the judicial system."
That no inconvenience may arise from the adoption of the new
constitution and to carry same into complete effect the schedule,
ordinance decreed as follows, with respect to:

1.

Laws continued in force

2.

Obligations, rights, causes of action, etc. unaffected.

3.

Courts; abolishment; transfer of records.

10.

Terms of officers first elected.

11.

Laws relative to judicial system continued in force.

12.

Effective dates.

1.

LAWS CONTINUED IN FORCE
Section 1.

That all laws in force at the adoption of this Con

stitution, not inconsistent therewith, shall remain in full force and
effect until altered or repealed by the Legislature; and all rights,
actions, prosecutions, claims, and contracts of the State, counties,
individuals, or bodies corporate, not inconsistent therewith, shall
continue to be as valid as if this Constitution had not been adopted.
The provisions of all laws which are inconsistent with this Constitu
tion shall cease upon the adoption thereof, except that all laws
which are inconsistent with such provisions of this Constitution as
require legislation to enforce them shall remain in full force until
the first day of July, 1SB0, unless sooner altered or repealed by the
Legislature.
2.

OBLIGATIONS, rights, causes of action, etc., unaffected.
Section 2.

That all recognizances, obligations, and all other

instruments, entered into or executed before the adoption of this
Constitution, to this State, or to any subdivision thereof, or any
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municipality therein, and all fines, taxes, penalties, and forfeit
ures due or owing to this State, or any subdivision or municipality
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thereof, and all writs, prosecutions, actions, and causes of qction,
except as herein otherwise provided, shall continue and remain un
affected by the adoption of this Constitution.

All indictments or

informations which shall have been found, or may hereafter be found,
for any crime or offense committed before this Constitution takes
effect, may be proceeded upon as if no change had taken place, except
as otherwise provided in this Constitution.
3.

COURTS:ABOLISHMENT: TRANSFER OF RECORDS.
Section 3.

All courts now existing, save justices’ and police

courts, are hereby abolished; and all records, books, papers, and pro
ceedings from such courts, as are abolished by this Constitution, shall
be transferred on the first day of January, i860, to the courts pro
vided for in this Constitution; and the courts to which the same are
thus transferred shall have the same power and jurisdiction over them
as if they had been in the first instance commenced, filed, or lodged
therein.
10.

TERMS OF OFFICERS FIRST ELECTED.
Section 10.

In order that future elections in this State shall

conform to the requirements of this Constitution, the terms of all
officers elected at the first election under the same shall be, respec
tively, one year shorter than the terms as fixed by law or by this
Constitution; and the successors of all such officers shall be elected
at the last election before the expiration of the terms as in this
section provided.

The first officers chosen after the adoption of this

Constitution shall be elected at the time and in the manner now provided
.

.

.

.

.

.

by law.

Judicial officers and the Superintendent of Public Instruction

shall be elected at the time and in the manner that state officers are
elected.
11.

LAWS RELATIVE TO JUDICIAL SYSTEM CONTINUED IN FORCE
Section 11.

All laws relative to the present judicial system of

the State shall be applicable to the judicial system created by this
Constitution until changed by legislation.
These provisions were upheld in the cases of People v. Bank of
San Luis Obispo (1908) 97 P. 306, 154 C. 194 and the case of Fraser v.
Alexander (1888) 16 P. 75?, 75C. 147; Hastings v. Young'(sup. 1888) 17P.
530; People v. Colby (1880) 54C. 184, 5 i.C.L.J. 14; Ex parte Toland
(1880) 54 C. 344, 5 P.C.L.J. 182; and Learned v. Castle (1885) 7 P. 34,
67 C. 41.
May I take the liberty in suggesting to your committee that the
research for proposed points shall be narrowed down to specific issues
avoiding the necessity of going to far afield or going off into a tan
gent which may have no bearing on the subject matter.
In the absence of any specific instructions I was not certain as
to whether the style followed by me is in accord with your method of
procedure.

I have therefore covered and analyzed only a part of the

questions certified by your chairman.

I shall cheerfully adhere to

any suggested change by your committee.
Respectfully submitted,
Lazar Dworkin

Constitutional Convention
Committee on Ordinances and
Transition
December 5, 1955
R. J. McNealy, Esq.
Chairman of the Committee
on Ordinances and Transition
Dear Sir:
Following the outline submitted in your Memorandum of November
2$, 1955, I have carefully researched the numerous decisions affect"
ing the subject matter embodied in your suggested list.
I have sbepardized the decisions with the view of arriving at
the ultimate findings indicating which of such decisions have been
affirmed, reversed or modified.
The influx of litigation that followed the adoption of Consti
tutions in some of the States have brought about some very interest
ing opinions by the Judges and arose as a result of practical actual
problems that come before the courts not theoretical or hypothetical
questions but solely from litigation where either a direct attack
was made on controversial questions or a collateral attack by liti
gants who elected to invoke some remedies with respect to the valid
ity of the new provisions.
ORDINANCES
The word "Ordinance" has been interchangibly used with the word
"Schedules" and has been referred to in Judges' opinions under the
same definition.
In the case of Mann et al V3. Osborne et al. reported in 261
Facific, page 146, Judge Reid, speaking for the Supreme Court of
Oklahoma clearly defined the distinction between ordinances as

temporary provisions and constitutional provisions as fundamental
laws embodied in such documents.

Page 14#

''Ordinances and Schedules appended to a Constitution,
as distinguished from the permanent and fundamental
law embodied in the Constitution itself, are tempor
ary enactments for the purpose of effecting a transi
tion from the old government to the new, and of putting
the provisions of the new Constitution into effect."
12 C. J. 696
"In order that no inconvenience may result by reason of
changes arising out of the adoption of a new Constitu
tion, it is the custom to adopt a Schedule which will
set forth temporary regulations covering the interim
before the new machinery of government is thoroughly
established. The only office of a Schedule is to pro
vide for the transition from the old to the new govern
ment and to obviate confusion which would otherwise arise
during the transition period, and this fact may be mat
erial in determining the construction and effect to be
given to provisions contained in schedules." 6 Ruling
Case Law 36.
The preamble to the Schedule to the Constitution of this state
fully defines its purpose and office in the following language:
"In order that no inconvenience may arise by reason of a
change from the forms of government now existing in the
Indian Territory and in the territory of Oklahoma, it
is hereby declared as follows:"
(1) In the case of State ex rel. West. Attorney General,
v. Frame, 3# Okl. 446 , 134 F. 403. this court has defined the office of the Enabling Act, and also the Sche
dule of the Constitution of this state, in the following
language:
,,J-he purpose of the Congress in the Snabling Act, and the
Constitutional Convention in the Schedule was to provide
the temporary means necessary for putting the government
established by the Constitution in motion without dis
order or collision, and not to provide a permanent sys
tem of laws for the p-overnment of the new state" and this
purpose is "stated in the preamble to the Schedule."
In the Richmond, Virginia Mayoralty Case reported 19 Orat. 673.
the Supreme Court of the State of Virginia had under consideration
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the question of certain provisions in the ordinances of the Consti
tution of that state under which the State had returned to the Union
after the Civil War.

In construing the meaning of such ordinances

the chairman held a Convention in framing a schedule and ordinances
should plainly show that such provisions are subject to future legis
lation and are provisional in its nature.
The case of the State ex rel. Reardon, Co. Atty., v.
Scales, Mayor, et al., reported in 97 Pacific, page 584
arose as a result of a proceeding instituted in the
form of a Writ of Mandamus on the part of the State of
Oklahoma on the relation of the County Attorney of Okla
homa County where the question of the constitutional
ordinances affecting elections was before the court, the
Court stated as follows:
"There is absolute harmony to
the effect that a Convention assembled for the purpose
of framing a constitution for the state has inherent
right to adopt ordinances that it might deem proper."
As a most lucid distinction between the permanent provisions of
the Constitution itself and the ordinances as employed with relation
to constitutional conventions the case most decisive and which has
ieen cited with approval in a great number of decisions is Frantz v.
.utry 91 Pacific, page 193.

The Court on page 191 stated as follows:

"The distinction between a Constitution and an ordinance
is this: The Constitution is the permanent fundamental
law of the state. It is of a stable and permanent character. As is appropriately said in Vanhorne v. Dorrence,
2 Pall. (U.S.) 308, Fed. Cas. Mo. 167857, 1 L. Ed. 391:“
"The Constitution of a state is stable and permanent, not
to be worked upon by the temper of the times, nor to rise
and fall with the tide of events. Notwithstanding the
competition of opposing interests, and the violence of
contending parties, it remains firm and immovable, as a
mountain amidst the strife of storms, or a rock in the
ocean amidst the raging of the waves." But, under the
terms of the enabling act, it is prospective in its
operation only; that is, it does not become operative

•j-'.

until it is ratified by the people and approved by the
President of the United States. On the other hand, an
ordinance, as used in this act, refers to a merely tem
porary law; its object being to carry into effect the
formation of the Constitution .and fundamental law of the
state, to provide a mode arid means for an election of a
full state government, including the members of the Legis
lature and five representatives to Congress, and becomes
operative immediately upon its adoption.’1
The same case sheds a great deal of light on the powers and func
tions of the delegates and the constitutional convention and the un
abridged rights conferred in formulating such constitution.

Page 204

"Judge Story, in his work on the Constitution (volume 1
(5th Ed.) 33#), declares: "The true view to be taken
of our state Constitutions:?-1 ''m '•.they are 'forms if
government ordained and established by the people in
their original sovereign capacity to promote their own
happiness and permanently to secure their rights, pro
perty, independence, and common welfare." Judge Cooley,
in his work on Constitutional Limitations, on page 68,
in discussing the attributes and objects of a Constitu
tion, says: "In considering state Constitutions, we
must not commit the mistake of supposing that, because
individual rights are guarded and protected by them,
they must also be considered as owing their origin to
them. These instruments measure the powers of the
rulers, but they do not measure the rights of the gov
erned. What is a Constitution, and what are its objects?
It is easier to tell what it is not than what it is. It
is not the beginning of a community, nor the origin of
private rights. It is not the fountain of law, nor the
incipient state of government. It is not the cause, but
consequence, of personal and political freedom. It
grants no rights to the people, but is the creature of
their power, the instrument of their convenience," In
1894, the state of New York had under consideration the
revision of its state Constitution. One of the first
questions that arose in the convention was the ascertain
ment of tie rights and powers of the convention to pass
upon the election and qualifications of one of its members.
This question was referred to the judiciary committee, of
which committee the Honorable Elibu Root, now Secretary
of State, and one of the ablest lawyers and statesmen of
this country, was chairman. In his report to the conven-
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tion he says: "The convention has been created by the
direct action of the people and has been by them vested
with the power and charged with the duty to revise and
amend the organic law of the State. The function with
which it is thus charged is a part of the highest and
most solemn act of popular sovereignty, and in its per
formance the convention has and can have no superior
but the people themselves. No court or legislative or
executive officer has authority to interfere with the
exercise of the powers or the performance of the duties
which the people have enjoined upon this, their immediate
agent.” And, again, in stating the nature of a consti
tutional convention, he says: ”A constitutional conven
tion is a legislative body of the highest order. It pro
ceeds by legislative methods. Its acts are legislative
acts. Its function is not to execute or interpret laws,
but to make them. That the consent of the general body
of electors may be necessary to give effect to the ordin
ances of the convention no more changes their legislative
character than the requirement of the Governor’s consent
changes the nature of the action of the Senate and Assem
bly," And, again, in speaking of the importance of the
independence of the convention, he uses this language:
"It is far more important that a constitutional convention
should possess these safeguards of its independence than
it is for an ordinary Legislature, because the convention's
acts are of a more momentous and lasting consequence, and
because it has to pass upon the power, emoluments, and the
very existence of the judicial and legislative officers
who might otherwise interfere with it. The convention
furnishes the only way by which the people can exercise
their will, in respect of these officers, and their con
trol over the convention would be wholly incompatible with
the free exercise of that will." See Proceedings of the
New York Constitutional Convention, 1894. PP. 79, BO.
•In Sproule v. Fredericks, 11 South. 472. 69 Miss. 898, The
Supreme Court of rississippi, in discussing the powers of
the convention says: "It is the highest legislative body
known to freemen in a representative government,
It is
supreme in its sphere. It wields the powers of sovereignty,
specially delegated to it, for the purpose and the occasion,
by the whole electoral body, for the good of the whole
commonwealth. The sole limitation upon its powers is that
no change in the form of government shall be done or attemp
ted. The spirit of republicanism must breathe through every
part of the framework, but the particular fashioning of the
parts of this framework is confided to the wisdom, the faith-
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fulness, and the patriotism of this great convocation,
representing the people in their sovereignty. The
theorizing of the political essayest and the legal doc
trinaire, by which it is sought to be established that
the expression of the will of the Legislature shall
fetter and control the Constitution-making body, or, in
the absence of such attempted legislative direction,
which seeks to teach that the constitutional convention
can only prepare the frame of a Constitution and recom
mend it to the people for adoption, will be found to de
grade this sovereign body below the level of the lowest
tribunal clothed with ordinary legislative powers.”
Page 207 Autry Case. ”The power of the convention to re
vise and amend the Constitution was not a delegated power
derived from the Legislature, but it derived its power
directly from the people.
And in the performance of the
powers and duties and obligations resting upon the conven
tion it could have no superior but the people themselves.
Manifestly, to hold otherwise would be to degrade the
powers of the convention below the level of the lowest
legislative or municipal body. Clearly, such are not the
office, functions, and powers of the constitutional con
vention.
TRANSITION

An interesting question arose in the State of Minnesota which
was acted upon in the case of Secombe v. Kittleson, Treasurer report
ed in 12 Northwestern, page 519.
This matter arose on a restraining order attempting to enjoin
the State treasurer from paying out of the funds of the State inter
est to become due upon the bonds of the State of Minnesota, alleging
certain irregularities with respect to constitutional provisions, the
Enabling Act, and the manner of admission into the Union.

The court,

passing on the question when a Territory ceases to be a state.

In

commenting on the importance of recognizing the sovereignty of the
people stated as follows:
MG&s&ii
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"The question as to when a territory ceases to be such
and becomes a state, and as to when the constitution
and governmental machinery of a new state goes into
operation, is one upon which not even courts and con
stitutional lawyers are agreed. One theory is that a
territory continues in all respects a territory until
admitted into the Union by act cf congress, and that
until such act of admission the proposed state consti
tution cannot take effect, nor any part of the machinery
of a state government go into operation. Another theory
is that where, under an enabling act of congress, the
people adopt a state constitution and form a state govern
ment, such constitution goes into effect upon its adopt
ion by the people, and that the former territory thereby
becomes a state although not in the Union, for the pur
poses of representation in congress, until formally ad
mitted by congress. A third theory, which is really
only an extension of the one last named, is that an enab
ling act operates as a constitutional act of admission,
and that when a state complies with the conditions of
that act she is a state in the Union for all purposes
without any further action on the part of congress. See
Scott v. Young Men’s Society^ Lessee, 1 Doug. (Mich.)
TT9; Campbell v. Fields, 35 Tex. 751."
"As ultimate sovereignity is in the people, from whom all
legitimate civil authority springs, and inasmuch as in the
inception of all political organizations it is this orig
inal and supreme will of the people which organizes civil
government, a court has no right to inquire too techni
cally into any mere irregularities in the manner of pro
posing and submitting to the people that which they have
solemnly adopted and subsequently recognized and acted
upon as part of the fundamental law of the state."
The revised constitution of 1879 for the State of California
appended to it what they termed an ordinance or schedule with respect
to "the laws continued in force, the obligations, rights, causes of
action, and the judicial system."
That no inconvenience may arise from the adoption of the new
constitution and to carry same into complete effect the schedule,
ordinance decreed as follows, with respect to:

1.

Laws continued in force

2.

Obligations, rights, causes of action, etc. unaffected.

3.

Courts; abolishment; transfer of records.

10.

Terms of .officers first elected.

11.

Laws relative to judicial system continued in force.

12.

Effective dates.

1.

LAWS CONTINUED IN FORCE
Section 1.

That all laws in force at the adoption of this Con

stitution, not inconsistent therewith, shall remain in full force and
effect until altered or repealed by the Legislature; and all rights,
actions, prosecutions, claims, and contracts of the State, counties,
individuals, or bodies corporate, not inconsistent therewith, shall
continue to be as valid as if this Constitution had not been adopted.
The provisions of all laws which are inconsistent '/nth this Constitu
tion shall cease upon the adoption thereof, except that all laws
which are inconsistent with such provisions of this Constitution as
require legislation'to enforce them shall remain in full force until
the first day of July, 1SS0, unless sooner altered or repealed by the
Legislature.
2.

OBLIGATIONS, rights, causes of action, etc., unaffected.
Section 2.

That all recognizances, obligations, and all other

instruments, entered into or executed before the adoption of this
Constitution, to this State, or to any subdivision thereof, or any
municipality therein, and all fines, taxes, penalties, and forfeit
ures due or owing to this State, or any subdivision or municipality
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thereof, and all writs, prosecutions, actions, and causes of action,
except as herein otherwise provided, shall continue and remain un
affected by the adoption of this Constitution.

All indictments or

informations which shall have been found, or may hereafter be found,
for any crime or offense committed before this Constitution takes
effect, may be proceeded upon as if no change had taken place, except
as otherwise provided in this Constitution.
3.

COURTS:ABOLISHMENT: TRANSFER OF RECORDS.
Section 3.

All courts now existing, save justices’ and police

courts, are hereby abolished; and all records, books, papers, and pro
ceedings from such courts, as are abolished by this Constitution, shall
be transferred on the first day of January, 1BS0, to the courts pro
vided for in this Constitution; and the courts to which the same are
thus transferred shall have the same power and jurisdiction over them
as if they had been in the first instance commenced, filed, or lodged
therein.
10.

TER'IS OF OFFICERS FIRST ELECTED.
Section 10.

In order that future elections in this State shall

conform to the requirements of this Constitution, the terms of all
officers elected at the first election under the same shall be, respec
tively, one year shorter than the terms as fixed by law or by this
Constitution; and the successors of all such officers shall be elected
at the last election before the expiration of the terms as in this
section provided.

The first officers chosen after the adoption of this

Constitution shall be elected at the time and in the manner now provided

ULl'*-
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by law.

Judicial officers and the Superintendent of Public Instruction

shall be elected at the time and in the manner that state officers are
elected.
11.

LAWS RELATIVE TO JUDICIAL SYSTEM CONTINUED IN FORCE
Section 11.

All laws relative to the present judicial system of

the State shall be applicable to the judicial system created by this
Constitution until changed by legislation.
These provisions were upheld in the cases of People v. Bank of
San Luis Obispo (1908) 97 P. 306, 154 C. 194 and the case of Fraser v.
Alexander (1888) 16 P. 75?, 75C. 147; Hastings v. Young- (sup. 1888) 17P.
530; People v. Colby (1880) 54C. 184, 5 t.C.L.J. 14; Ex parte Toland
(1880) 54 C. 344, 5 P.C.L.J. 182; and Learned v. Castle (1885) 7 P. 34,
67 C. 41.
May I take the l'berty in suggesting to your committee that the
research for proposed points shall be narrowed down to specific issues
avoiding the necessity of goinp; to far afield or going off into a tan
gent which may have no bearing on the subject matter.
In the absence of any specific instructions I was not certain as
to whether the style followed by me is in accord with your method of
procedure.

I have therefore covered and analyzed only a part of the

questions certified by your chairman.

I shall cheerfully adhere to

any suggested change by your committee.
Respectfully submitted,
Lazar Dworkin

Constitutional Convention
Committee on Ordinances and
Transition
December 5, 1955
R. J. McNealy, Esq.
Chairman of the Committee
on Ordinances and Transition
Dear Sir:
Following the outline submitted in your Memorandum of November
26, 1955, I have carefully researched the numerous decisions affect
ing the subject matter embodied in your suggested list.
I have sbepardized the decisions with the view of arriving at
the ultimate findings indicating which of such decisions have been
affirmed, reversed or modified.
The influx of litigation that followed the adoption of Consti-

tutions in some of the States have brought about some very interest
ing opinions by the Judges and arose as a result of practical actual
problems that came before the courts not theoretical or hypothetical
questions but solely from litigation where either a direct attack
was made on controversial questions or a collateral attack by liti
gants who elected to invoke some remedies with respect to the valid
ity of the new provisions.
ORDINANCES
The word "Ordinance" has been interchangibly used with the word
"Schedules'1 and has been referred to in Judges' opinions under the
same definition.
In the case of Mann et al vs. Osborne et al. reported in 26l
Pacific, page 146, Judge Reid, speaking for the Supreme Court of
Oklahoma clearly defined the distinction between ordinances as

temporary provisions and constitutional provisions <?.s fundamental
laws embodied in such documents.

Page 148

"Ordinances and Schedules appended to a Constitution,
as distinguished from the permanent and fundamental
law embodied in the Constitution itself, are tempor
ary enactments for the purpose of effecting a transi
tion from the old government to the new, and of putting
the provisions of the new Constitution into effect.'1
12 C. J. 696
"In order that no inconvenience may result by reason of
changes arising out of the adoption of a new Constitu
tion, it is the custom to adopt a Schedule which will
set forth temporary regulations covering the interim
before the new machinery of government is thoroughly
established. The only office of a Schedule is to pro
vide for the transition from the old to the new govern
ment and to obviate confusion which would otherwise arise
during the transition period, and this fact may be mat
erial in determining the construction and effect to be
given to provisions contained in schedules." 6 Ruling
Case Lav; 36.
The preamble to the Schedule to the Constitution of this state
fully defines its purpose and office in the following language:
"In order that no inconvenience may arise by reason of a
change from the forms of government now existing in the
Indian Territory and in the territory of Oklahoma, it
is hereby declared as followp:"
(1) In the case of State ex rel. West, Attorney General,
v. Frame, 38 Okl. 445, 134 F. 403. this court has defined the office of the Enabling Act, and also the Sche
dule of the Constitution of this state, in the following
language:
"‘ihe purpose of the Congress in the Enabling Act, and the
Constitutional Convention in the Schedule was to provide
the temporary means necessary for putting the government
established by the Constitution in motion without dis
order or collision, and not to provide a permanent sys
tem of laws for the povernment of the new state" and this
purpose is "stated in the preamble to the Schedule."
In the Richmond, Virginia Mayoralty Case reported 19 Crat. 673.
the Supreme Court of the State of Virginia had under consideration
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the question of certain provisions in the ordinances of the Consti
tution of that state under w'"ich the State had returned to the Union
after the Civil War.

In construing the meaning of such ordinances

the chairman held a Convention in framing a schedule and ordinances
should plainly show that such provisions are subject to future legis
lation and are provisional in its nature.
The case of the State ex rel. Reardon, C o . Atty., v.
Scales, Mayor, et al., reported in 97 Pacific, page 5#4
arose as a result of a proceeding instituted in the
form of a Writ of Mandamus on the part of the State of
Oklahoma on the relation of the County Attorney of Okla
homa County where the question of the constitutional
ordinances affecting elections was before the court, the
Court stated as follows:
"There is absolute harmony to
the effect that a Convention assembled for the purpose
of framing a constitution for the state has inherent
right to adopt ordinances that it might deem proper."
As a most lucid distinction between the permanent
the

provisions of

Constitution itself and the ordinances as employed withrelation

to constitutional conventions the case most decisive and which has
been cited with approval in a great number of decisions is Frantz v.
Autry 91 Pacific, page 193.

The Court on page 191 stated as follows:

"The distinction between a Constitution and an ordinance
is this: The Constitution is the permanent fundamental
law of the state. It is of a stable and permanent char
acter. As is appropriately said in Vanhorne v. Dorrence,
2 Pall. (U.S.) 308, Fed. Cas. No. 16,857, 1 L. Ed. 39l:
"The Constitution of a state is stable and permanent, not
to be worked upon by the temper of the times, nor to rise
and fall with the tide of events. Notwithstanding the
competition of opposing interests, and the violence of
contending parties, it remains firm and immovable, as a
mountain amidst the strife of storms, or a rock in the
ocean amidst the raging of the waves." But, under the
terms of the enabling act, it is prospective in its
operation only; that is, it does not become operative

until it is ratified by the people and approved by the
President of the United States- On the other hand, an
ordinance, as used in this act, refers to a merely tem
porary law; its object being to carry into effect the
formation of the Constitution and fundamental law of the
state, to provide a mode and means for an election of a
full state government, including the members of the Legis
lature and five representatives to Congress, and becomes
operative immediately upon its adoption.”
The same case sheds a great deal of light on the powers and func
tions of the delegates and the constitutional convention and the un
abridged rights conferred in formulating such constitution.

Page 204

"Judge Story, in his work on the Constitution (volume 1
(5th Ed.) 33$), declares:
"The true view to be taken
of our state Constitutions1/ • *hr'- 'they arc'forms ff
government ordained and established by the people in
their original sovereign capacity to promote their own
happiness and permanently to secure their rights, pro
perty, independence, and common welfare." Judge Cooley,
in his work on Constitutional Limitations, on page 63,
in discussing the attributes and objects of a Constitu
tion, says: "In considering state Constitutions, we
must not commit the mistake of supposing that, because
individual rights are guarded and protected by them,
they must also be considered as owing their origin to
them. These instruments measure the powers of the
rulers, but they do not measure the rights of the gov
erned. What is a Constitution, and what are its objects?
It is easier to tell what it is not than what it is. It
is not the beginning of a community, nor the origin of
private rights. It is not the fountain of law, nor the
incipient state of government. It is not the cause, but
consequence, of personal and political freedom. It
grants no rights to the people, but is the creature of
their power, the instrument of their convenience," In
1394, the state of New York had under consideration the
revision of its state Constitution., One of the first
questions that arose in the convention was the ascertain
ment of the rights and powers of the convention to pass
upon the election and qualifications of one of its members.
This question was referred to the judiciary committee, of
which committee the Honorable Eiibu Root, now Secretary
of State, and one of the ablest lawyers and statesmen of
this country, was chairman, In hie report to the conven-

*
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tion he says: ''The convention has been created by the
direct action of the people and has been by them vested
with the power and charged with the duty to revise and
amend the organic law of the State. The function with
which it is thus charged is a part of the highest and
most solemn act of popular sovereignty, and in its per
formance the convention has and can have no superior
but the people themselves. No court or legislative or
executive officer has authority to interfere with the
exercise of the powers or the performance of the duties
which the people have enjoined upon this, their immediate
agent." And, again, in stating the nature of a consti
tutional convention, he says: "A constitutional conven
tion is a legislative body of the highest order. It pro
ceeds by legislative methods. Its acts are legislative
acts. Its function is not to execute or interpret laws,
but to make them. That the consent of the general body
of electors may be necessary to give effect to the ordin
ances of the convention no more changes their legislative
character than the requirement of the Governor's consent
changes the nature of the action of the Senate and Assem
bly." And, again, in speaking of the importance of the
independence of the convention, he uses this language:
"It is far more important that a constitutional convention
should possess these safeguards of its independence than
it is for an ordinary Legislature, because the convention's
acts are of a more momentous and lasting consequence, and
because it has to pass upon the power, emoluments, and the
very existence of the judicial and legislative officers
who might otherwise interfere with it. The convention
furnishes the only way by which the people can exercise
their will, in respect of these officers, and their con
trol over the convention would be wholly incompatible with
the free exercise of that will." See Proceedings of the
New York Constitutional Convention. 1894, PP. 79, 80.
‘
•In Sproule v. Fredericks. 11 South. 472, 69 Miss. 898. The
Supreme Court of T'ississippi, in discussing the powers of
the convention says: "It is the highest legislative body
known to freemen in a representative government, It is
supreme in its sphere. It wields the powers of sovereignty,
specially delegated to it, for the purpose and the occasion,
by the whole electoral body, for the good of the whole
commonwealth. The sole limitation upon its powers is that
no change in the form of government shall be done or attemp
ted, The spirit of republicanism must breathe through every
part of the framework, but the particular fashioning of the
parts of this framework is confided to the wisdom, the faith-

fulness, and the patriotism of this great convocation,
representing the people in their sovereignty. The
theorizing of the political essayest and the legal doc
trinaire, by whic' it is sought to be established that
the expression of the will of the Legislature shall
fetter and control the Constitution-making body, or, in
the absence of such attempted legislative direction,
which seeks to teach that the constitutional convention
can only prepare the frame of a Constitution and recom
mend it to the people for adoption, will be found to de
grade this sovereign body below the level of the lowest
tribunal clothed with ordinary legislative powers."
Page 207 Autry Case. "The power of the convention to re
vise and amend the Constitution was not a delegated power
derived from the Legislature, but it derived its power
directly from the people. And in the performance of the
powers and duties and obligations resting upon the conven
tion it could have no superior but the people themselves.
Manifestly, to hold otherwise would be to degrade the
powers of the convention below the level of the lowest
legislative or municipal body. Clearly, such are not the
office, functions, and powers of the constitutional con
vention.
TRANSITION
An interesting question arose in the State of Minnesota which
was acted upon in the case of Secombe v. Kittleson. Treasurer report
ed in 12 Northwestern, page 519.
This matter arose on a restraining order attempting to enjoin
the State treasurer from paying out of the funds of the State inter
est to become due upon the bonds of the State of. Minnesota, alleging
certain irregularities with respect to constitutional provisions, the
Enabling Act, and the manner of admission into the Union.

The court,

passing on the question when a Territory ceases to be a state.

In

commenting on the importance of recognizing the sovereignty of the
people stated as follows:

v,
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-7"The question as to when a territory ceases to be such
and becomes a state, and as to when the constitution
and governmental machinery of a new state goes into
operation, is one upon which not even courts and con
stitutional lawyers are agreed. One theory is that a
territory continues in ali respects a territory until
admitted into the Union by act of congress, and that
until such act of admission the proposed state consti
tution cannot take effect, nor any part of the machinery
of a state government go into operation. Another theory
is that where, under an enabling act of congress, the
people adopt a state constitution and form a state govern
ment, such constitution goes into effect upon its adopt
ion by the people, and that the former territory thereby
becomes a state although not in the Union, for the pur
poses of representation in congress, until formally ad
mitted by congress. A third theory, which is really
only an extension of the one last named, is that an enab
ling act operates as a constitutional act of admission,
and that when a state complies with the conditions of
that act she is a state in the Union for all purposes
without any further action on the part of congress. See
Scott v. Young Men’s Society's Lessee. 1 Doug. (Mich.)
119; ITampbell v. Fields, 35 Tex. 751".'”
"As ultimate sovereignity is in the people, from whom all
legitimate civil authority springs, and inasmuch as in the
inception of all political organizations it is this orig
inal and supreme will of the people which organizes civil
government, a court has no right to inquire too techni
cally into any mere irregularities in the manner of pro
posing and submitting to the people that which they have
solemnly adopted and subsequently recognized and acted
upon as part of the fundamental law of the state."
The revised constitution of 1879 for the State of California
appended to it what they termed an ordinance or schedule with respect
to "the laws continued in force, the obligations, rights, causes of
action, and the judicial system."
That no inconvenience may arise from the adoption of the new
constitution and to carry same into complete effect the schedule,
ordinance decreed as follows, with respect to;

1.

Laws continued in force

2.

Obligations, rights, causes of action, etc. unaffected.

3.

Courts; abolishment; transfer of records.

10.

Terms of officers first elected.

11.

Laws relative to judicial system continued in force.

12.

Effective dates.

1.

LAWS CONTINUED IN FORCE
Section 1.

That all laws in force at the adoption of this Con

stitution, not inconsistent therewith, shall remain in full force and
effect until altered or repealed by the Legislature; and all rights,
actions, prosecutions, claims, and contracts of the State, counties,
individuals, or bodies corporate, not inconsistent therewith, shall
continue to be as valid as if this Constitution had not been adopted.
The provisions of all laws which are inconsistent with this Constitu
tion shall cease upon the adoption thereof, except that all laws
which are inconsistent with such provisions of this Constitution as
require legislation to enforce them shall remain in full force until
the first day of July, 1880, unless sooner altered or repealed by the
Legislature.
2.

OBLIGATIONS, rights, causes of action, etc., unaffected.
Section 2.

That all recognizances, obligations, and all other

instruments, entered into or executed before the adoption of this
Constitution, to this State, or to any subdivision thereof, or any
municipality therein, and all fines, taxes, penalties, and forfeit
ures due or owing to this State, or any subdivision or municipality
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thereof, and all writs, prosecutions, actions, and causes of action,
except as herein otherwise provided, shall continue and remain un
affected by the adoption of this Constitution.

All indictments or

informations which shall have been found, or may hereafter be found,
for any crime or offense committed before this Constitution takes
effect, may be proceeded upon as if no change had taken place, except
as otherwise provided in this Constitution.
3.

COURTS:

ABOLISHMENT: TRANSFER OF RECORDS.

Section 3.

All courts now existing, save justices’ and police

courts, are hereby abolished; and all records, books, papers, and pro
ceedings from such courts, as are abolished by this Constitution, shall
be transferred on the first day of January, 1SS0, to the courts pro
vided for in this Constitution; and the courts to which the same are
thus transferred shall have the same power and jurisdiction over them
as if they had been in the first instance commenced, filed, or lodged
therein.
10.

TERMS OF OFFICERS FIRST ELECTED.
Section 10.

In order that future elections in this State shall

conform to the requirements of this Constitution, the terms of all
officers elected at the first election under the same shall be, respect
ively, one year shorter than the terms as fixed by law or by this
-

Constitution; and the successors of all such officers shall be elected
at the last election before the expiration of the terms as in this
section provided.

The first officers chosen after the adoption of this

Constitution shall be elected at the time and in the manner now provided
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by law.

Judicial officers and the Superintendent of Public Instruction

shall be elected at the time and in the manner that state officers are
elected.
11.

LAWS RELATIVE TO JUDICIAL SYSTEM CONTINUED IN FORCE
Section 11.

All laws relative to the present judicial system of

the State shall be applicable to the judicial system created by this
Constitution until changed by legislation.
These provisions were upheld in the cases of People v. Bank of
San Luis Obispo (1908) 97 P. 306, 154 C. 194 and the case of Fraser v.
Alexander (1SSS) 16 P. 75?, 75C. 147; Hastings v. Young" (sup. 1SS£) 17P.
530; People v. Colby (1S80) 54C. 1$4, 5 P.C.L.J. 14; Ex parte Toland
(1SS0) 54 C. 344, 5 P.C.L.J. 182; and Learned v. Castle (1885) 7 P. 34,
67 C. 41.
May I take the liberty in suggesting to your committee that the
research for proposed points shall be narrowed down to specific issues
avoiding the necessity of goinc. to far afield or going off into a tan
gent which may ■-'ave no bearing on the subject matter.
In the absence of any specific instructions I was not certain as
to whether the 3tyle followed by me is in accord with your method of
procedure.

I have therefore covered and analyzed only a part of the

questions certified by your chairman.

I shall cheerfully adhere to

any suggested change by your committee.
Respectfully submitted,
Lazar Dworkin

Constitutional Convention
Committee on Ordinances and
Transition
December 5, 1955
R. J. McNealy, Esq.
Chairman of the Committee
on Ordinances and Transition
Dear Sir:
Following the outline submitted in your Memorandum of November

2#, 1955)

I have carefully researched the numerous decisions affect

ing the subject matter embodied in your suggested list.
I have shepardized the decisions with the view of arriving at
the ultimate findings indicating which of such decisions have been
affirmed, reversed or modified.
The influx of litigation that followed the adoption of Consti
tutions in some of the States have brought about some very interest
ing opinions by the Judges and arose as a result of practical actual
problems that came before the courts not theoretical or hypothetical
questions but solely from litigation where either a direct attack
was made on controversial questions or a collateral attack by liti
gants who elected to invoke some remedies with respect to the valid
ity of the new provisions.
ORDINANCES
The word "Ordinance" has been interchangibly used with the word
"Schedules'* and has been referred to in Judges' opinions under the
same definition.
In the case of Mann et al vs. Osborne et al. reported in 261
Pacific, page 146, Judge Reid, speaking for the Supreme Court of
Oklahoma clearly defined the distinction between ordinances as

temporary provisions and constitutional provisions as fundamental
laws embodied in such documents.

Page 11+8

"Ordinances and Schedules appended to a Constitution,
as distinguished from the permanent and fundamental
law embodied in the Constitution itself, are tempor
ary enactments for the purpose of effecting a transi
tion from the old government to the new, and of putting
the provisions of the new Constitution into effect."
12 C. J. 696
"In order that no inconvenience may result by reason of
changes arising out of the adoption of a new Constitu
tion, it is the custom to adopt a Schedule which will
set forth temporary regulations covering the interim
before the new machinery of government is thoroughly
established. The only office of a Schedule is to pro
vide for the transition from the old to the new govern
ment and to obviate confusion which would otherwise arise
during the transition period, and this fact may be mat
erial in determining the construction and effect to be
given to provisions contained in schedules." 6 Ruling
Case Law 36.
The preamble to the Schedule to the Constitution of this state
fully defines its purpose and office in the following language:
"In order th't no inconvenience may arise by reason of a
change from the forms of government now existing in the
Indian Territory and in the territory of Oklahoma, it
is hereby declared as follows:"
(1) In the case of State ex rel. West, Attorney General,
v. Frame, 38 Okl. i+k6 , 134 f . 403. this court has defined the office o£ the Snabling Act, and also the Sche
dule of the Constitution of this state, in the following
language:
"‘■'■he purpose of the Congress in the Snabling Act, and the
Constitutional Convention in the Schedule was to provide
the temporary means necessary for putting the government
established by the Constitution in motion without dis
order or collision, and not to provide a permanent sys
tem of laws for the povernment of the new state" and this
purpose is "stated in the preamble to the Schedule."
In the Richmond, Virginia Mayoralty Case reported 19 Crat. 673.
the Supreme Court of the State of Virginia had under consideration

the question of certain provisions in the ordinances of the Consti
tution of that state under which the State had returned to the Union
after the Civil War.

In construing the meaning of such ordinances

the cl airman held a Convention in framing a schedule and ordinances
should plainly show that such provisions are subject to future legis
lation and are provisional in its nature.
The case of the State ex rel. Reardon. C o . Atty. , v.
Scales, Mayor, et al., reported in 97 Pacific, page 584
arose as a result of a proceeding instituted in the
form of a Writ of Mandamus on the part of the State of
Oklahoma on the relation of the County Attorney of Okla
homa County where the question of the constitutional
ordinances affecting elections was before the court, the
Court stated as follows: "There is absolute harmony to
the effect that a Convention assembled for the purpose
of framing a constitution for the state has inherent
right to adopt ordinances that it might deem proper."
As a most lucid distinction between the permanent provisions of
the Constitution itself and the ordinances as employed with relation
to constitutional conventions the case most decisive and which has
been cited with approval in a great number of decisions is Frantz v.
Autry 91 Pacific, page 193.

The Court on page 191 stated as follows:

"The distinction between a Constitution and an ordinance
is this:
The Constitution is the permanent fundamental
law of the state. It is of a stable and permanent char
acter. As is appropriately said in Vanhorne v. Dorrence,
2 Pall. (U.S.) 308, Fed. Cas. No. 16,857. 1 L. Ed. 391:
"The Constitution of a state is stable and permanent, not
to be worked upon by the temper of the times, nor to rise
and fall with the tide of events. Notwithstanding the
competition of opposing interests, and the violence of
contending parties, it remains firm and immovable, as a
mountain amidst the strife of storms, or a rock in the
ocean amidst the raging of the waves." But, under the
terms of the enabling act, it is prospective in its
operation only; that is, it does not become operative

until it is ratified by the people and approved by the
President of the United States, On the other hand, an
ordinance, as used in this act, refers to a merely tem
porary law; its object being to carry into effect the
formation of the Constitution and fundamental law of the
state, to provide a mode and means for an election of a
full state government, including the members of the Legis
lature and five representatives to Congress, and becomes
operative immediately upon its adoption."
The same case sheds a great deal of light on the powers and func
tions of the delegates and the constitutional convention and the un
abridged rights conferred in formulating such constitution.

Page 204

"Judge Story, in his work on the Constitution (volume 1
(5th Ed.) 33$), declares:
"The true view to be taken
of our state Constitutions1’- '!• . ’•••hoy ere 'for:*2 vf
government ordained and asta&lisned by the people in
their original sovereign capacity to promote their own
happiness and permanently to secure their rights, pro
perty, independence, and common welfare." Judge Cooley,
in his work on Constitutional Limitations, on page 6$,
in discussing the attributes and objects of a Constitu
tion, says: "In considering state Constitutions, we
must not commit the mistake of supposing that, because
individual rights are guarded and protected by them,
they must also be considered as owing their origin to
them. These instruments measure the powers of the
rulers, but they do not measure the rights of the gov
erned, What is a Constitution, and what are its objects?
It is easier to tell what it is not than what it is. It
is not the beginning of a community, nor the origin of
private rights. It is not the fountain of lav;, nor the
incipient state of government. It is not the cause, but
consequence, of personal and political freedom. It
grants no rights to the people, but is the creature of
their power, the instrument of their convenience." In
1&94, the state of New York had under consideration the
revision of its state Constitution, One of the first
questions that arose in the convention was the ascertain
ment of the rights and powers of the convention to pass
upon the election and qualifications of one of its members.
This question was referred to the judiciary committee, of
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tion he says: ''The convention has been created by the
direct action of the people and has been by them vested
with the power and charged with the duty to revise and
amend the organic law of the State. The function with
which it is thus charged is a part of the highest and
most solemn act of popular sovereignty, and in its per
formance the convention has and can have no superior
but the people themselves. No court or legislative or
executive officer has authority to interfere with the
exercise of the powers or the performance of the duties
which the people have enjoined upon this, their immediate
agent." And, again, in stating the nature of a consti
tutional convention, he says: "A constitutional conven
tion is a legislative body of the highest order. It pro
ceeds by legislative methods. Its acts are legislative
acts. Its function is not to execute or interpret laws,
but to make them. That the consent of the general body
of electors may be necessary to give effect to the ordin
ances of the convention no more changes their legislative
character than the requirement of the Governor's consent
changes the nature of the action of the Senate and Assem
bly." And, again, in speaking of the importance of the
independence of the convention, he uses this language:
"It is far more important that a constitutional convention
should possess these safeguards of its independence than
it is for an ordinary Legislature, because the convention's
acts are of a more momentous and lasting consequence, and
because it has to pass upon the power, emoluments, and the
very existence of the judicial and legislative officers
who might otherwise interfere with it. The convention
furnishes the only way by which the people can exercise
their will, in respect of these officers, and their con
trol over the convention would be wholly incompatible with
the free exercise of that will." See Proceedings of the
New York Constitutional Convention, 1894. PP. 79, BO.
•In Sproule v. Fredericks, 11 South. 472, 69 Miss. 898. The
Supreme Court of Mississippi, in discussing the powers of
the convention says:
"It is the highest legislative body
known to freemen in a representative government, It is
supreme in its sphere. It wields the powers of sovereignty,
specially delegated to it, for the purpose and the occasion,
by the whole electoral body, for the good of the whole
commonwealth. The sole limitation upon its powers is that
no change in the form of government shall be done or attemp
ted. The spirit of republicanism must breathe through every
part of the framework, but the particular fashioning of the
parts of this framework is confided to the wisdom, the faith-

fulness, and the patriotism of this great convocation,
representing the people in their sovereignty. The
theorizing of the political essayest and the legal doc
trinaire, by which it is sought to be established that
the expression of the will of the Legislature shall
fetter and control the Constitution-making body, or, in
the absence of such attempted legislative direction,
which seeks to teach that the constitutional convention
can only prepare the frame of a Constitution and recom
mend it to the people for adoption, will be found to de
grade this sovereign body below the level of the lowest
tribunal clothed with ordinary legislative powers.”
Page 207 Autry Case.
”The power of the convention to re
vise and amend the Constitution was not a delegated power
derived from the Legislature, but it derived its power
directly from the people. And in the performance of the
powers and duties and obligations resting upon the conven
tion it could have no superior but the people themselves.
Manifestly, to hold otherwise would be to degrade the
powers of the convention below the level of the lowest
legislative or municipal body. Clearly, such are not the
office, functions, and powers of the constitutional con
vention.
TRANSITION
An interesting question arose in the State of Minnesota which
was acted upon in the case of Secombe v. Kittleson, Treasurer report
ed in 12 Northwestern, page 519.
This matter arose on a restraining order attempting to enjoin
the State treasurer from paying out of the funds of the State inter
est to become due upon the bonds of the State of. Minnesota, alleging
certain irregularities with respect to constitutional provisions, the
Enabling Act, and the manner of admission into the Union.

The court,

passing on the question when a Territory ceases to be a state.

In

commenting on t're importance of recognizing the sovereignty of the
people stated as follows:

'•The question as to when a territory ceases to be such
and becomes a state, and as to when the constitution
and governmental machinery of a new state goes into
operation, is one upon which not even courts and con
stitutional lawyers are agreed. One theory is that a
territory continues in all respects a territory until
admitted into the Union by act of congress, and that
until such act of admission the proposed state consti
tution cannot take effect, nor any part of the machinery
of a state government go into operation. Another theory
is that where, under an enabling act of congress, the
people adopt a state constitution and form a state govern
ment, such constitution goes into effect upon its adopt
ion by the people, and that the former territory thereby
becomes a state although not in the Union, for the pur
poses of representation in congress, until formally ad
mitted by congress. A third theory, which is really
only an extension of the one last named, is that an enab
ling act operates as a constitutional act of admission,
and that when a state complies with the conditions of
that act she is a state in the Union for all purposes
without any further action on the part of congress. See
Scott v. Young Men’s Society’s Lessee, 1 Doug. (Mich.)
119; Campbell v. Fields, 35 Tex. 75lT"
"As ultimate sovereignity is in the people, from whom all
legitimate civil authority springs, and inasmuch as in the
inception of all political organizations it is this orig
inal and supreme will of the people which organizes civil
government, a court has no right to inquire too techni
cally into any mere irregularities in the manner of pro
posing and submitting to the people that which they have
solemnly adopted and subsequently recognized and acted
upon as part of the fundamental law of the state."
The revised constitution of 1879 for the State of California
appended to it what they termed an ordinance or schedule with respect
to "the laws continued in force, the obligations, rights, causes of
action, and the judicial system,"
That no inconvenience may arise from the adoption of the new
constitution and to carry same into complete effect the schedule,
ordinance decreed as follows, with respect to:
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1.

Laws continued in force

2.

Obligati ns, rights, causes of action, etc. unaffected.

3.

Courts; abolishment; transfer of records.

10.

Terms of officers first elected.

11.

Laws relative to judicial system continued in force.

12.

Effective dates.

1.

LAWS CONTINUED IN FORCE
Section 1.

That all laws in force at the adoption of this Con

stitution, not inconsistent therewith, shall remain in full force and
effect until altered or repealed by the Legislature; and all rights,
actions, prosecutions, claims, and contracts of the State, counties,
individuals, or bodies corporate, not inconsistent therewith, shall
continue to be as valid as if this Constitution had not been adopted.
The provisions of all laws which are inconsistent with this Constitu
tion shall cease upon the adoption thereof, except that all laws
which are inconsistent with such provisions of this Constitution as
require legislation to enforce them shall remain in full force until
the first day of July, 1380, unless sooner altered or repealed by the
Legislature.
2,

OBLIGATIONS, rights, causes of action, etc., unaffected.
Section 2.

That all recognizances, obligations, and all other

instruments, entered into or executed before the adoption of this
Constitution, to this State, or to any subdivision thereof, or any
municipality therein, and all fines, taxes, penalties, and forfeit
ures due or owing to this State, or any subdivision or municipality
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tbereof, and all writs, prosecutions, actions, and causes of action,
except as herein otherwise provided, shall continue and remain un
affected by the adoption of this Constitution.

All indictments or

informations v/hicl shall have been found, or may hereafter be found,
for any crime or offense committed before this Constitution takes
effect, may be proceeded upon as if no change had taken place, except
as otherwise provided in this Constitution.
3.

COURTS:

ABOLISHMENT: TRANSFER OF xRSCORDS.

Section 3.

All courts now existing, save justices' and police

courts, are hereby abolished; and all records, books, papers, and pro
ceedings from such courts, as are abolished by this Constitution, shall
be transferred on the first day of January, lSSO, to the courts pro
vided for in this Constitution; and the courts to which the same are
thus transferred shall have the same power and jurisdiction over them
as if they had been in the first instance commenced, filed, or lodged
therein.
10.

TERMS OF OFFICERS FIRST ELECTED.
Section 10.

In order that future elections in this State shall

conform to the requirements of this Constitution, the terms of all
officers elected at the first election under the same shall be, respec
tively, one year shorter than the terms as fixed by law or by this
Constitution; and the successors of all such officers shall be elected
at the last election before the expiration of the terms as in this
section provided.

The first officers chosen after the adoption of this

Constitution shall be elected at the time and in the manner now provided

by lav;.

Judicial officers and the Superintendent of Public Instruction

shall be elected at the time and in the manner that state officers are
elected.
11.

LAWS RELATIVE TO JUDICIAL SYSTEM CONTINUED IN FORCE
Section 11.

All laws relative to the present judicial system of

the State shall be applicable to the judicial system created by this
Constitution until changed by legislation.
These provisions were upheld in the cases of People v. Bank of
San Luis Obispo (1905) 97 P. 306, 154 C. 194 and the case of Fraser v.
Alexander (1888) 16 P. 75?, 75C. 147; Hastings v. Young~(sup. 1888) 17P.
530; People v. Colby (1880) 54C. 184, 5 P.C.L.J. 14; Ex parte Toland
(1880) 54 C. 344, 5 P.C.L.J. 182; and Learned v. Castle (1885) 7 P. 34,
67 C. 41.
May I take the liberty in suggesting to your committee that the
research for proposed points shall be narrowed down to specific issues
avoiding the necessity of going to far afield or going off into a tan
gent which may have no bearing on the subject matter.
In the absence of any specific instructions I was not certain as
to whether the style followed by me is in accord with your method of
procedure.

I have therefore covered and analyzed only a part of the

questions certified by your chairman.

I shall cheerfully adhere to

any suggested change by your committee.
Respectfully submitted,
Lazar Dworkin

Constitutional Convention
Committee on Ordinances and
Transition
December 5, 1955
R. J. McNealy, Esq.
Chairman of the Committee
on Ordinances and Transition
Dear Sir:
Following the outline submitted in your Memorandum of November
26, 1955> I have carefully researched the numerous decisions affect
ing the subject matter embodied in your suggested list.
I have shepardized the decisions with the view of arriving at
the ultimate findings indicating which of such decisions have been
affirmed, reversed or modified.
The influx of litigation that followed the adoption of Consti
tutions in some of the States have brought about some very interest
ing opinions by the Judges and arose as a result of practical actual
problems that came before the courts not theoretical or hypothetical
questions but solely from litigation where either a direct attack
was made on controversial questions or a collateral attack by liti
gants who elected to invoke some remedies with respect to the valid
ity of the new provisions.
ORDINANCES
The word "Ordinance" has been interchangibly used with the word
"Schedules" and has been referred to in Judges* opinions under the
same definition.
In the case of Mann et al vs. Osborne et al. reported in 261
Pacific, page 146, Judge Reid, speaking for the Supreme Court of
Oklahoma clearly defined the distinction between ordinances as
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temporary provisions and constitutional provisions as fundamental
laws embodied in such documents.

Page 148

''Ordinances and Schedules appended to a Constitution,
as distinguished from the permanent and fundamental
law embodied in the Constitution itself, are tempor
ary enactments for the purpose of effecting a transi
tion from the old government to the new, and of putting
the provisions of the new Constitution into effect.1'
12 C. J. 696
"In order that no inconvenience may result by reason of
changes arising .out of the adoption of a new Constitu
tion, it is the custom to adopt a Schedule which will
set forth temporary regulations covering the interim
before the new machinery of government is thoroughly
established. The only office of a Schedule is to pro
vide for the transition from the old to the new govern
ment and to obviate confusion which would otherwise arise
during the transition period, and this fact may be mat
erial in determining the construction and effect to be
given to provisions contained in schedules." 6 Ruling
Case Law 36.
The preamble to the Schedule to the Constitution of this state
fully defines its purpose and office in the following language:
"In order that no inconvenience may arise by reason of a
change from the forms of government now existing in the
Indian Territory and in the territory of Oklahoma, it
is hereby declared as follows:"
(1) In the case of State ex rel. West, Attorney General,
v. Frame, 38 Qkl. 446 . 134 P . 4 0 3 . this court has defined the office of the Enabling Act, and also the Sche
dule of the Constitution of this state, in the following
language:
"'^he purpose of the Congress in the Enabling Act, and the
Constitutional Convention in the Schedule was to provide
the temporary means necessary for putting the government
established by the Constitution in motion without dis
order or collision, and not to provide a permanent sys
tem of laws for the government of the new state" and this
purpose is "stated in the preamble to the Schedule."
In the Richmond, Virginia Mayoralty Case reported 19 Crat, 673,
the Supreme Court of the State of Virginia had under consideration

the question of certain provisions in the ordinances of the Consti
tution of that state under which the State had returned to the Union
after the Civil War.

In construing the meaning of such ordinances

the chairman held a Convention in framing a schedule and ordinances
should plainly show that such provisions are subject to future legis
lation and are provisional in its nature.
The case of the State ex rel. Reardon, Co. Atty., v.
Scales, Mayor, et al., reported in 97 Pacific, page 5^4
arose as a result of a proceeding instituted in the
form of a Writ of Mandamus on the part of the State of
Oklahoma on the relation of the County Attorney of Okla
homa County where the question of the constitutional
ordinances affecting elections was before the court, the
Court stated as follows:
"There is absolute harmony to
the effect that a Convention assembled for the purpose
of framing a constitution for the state has inherent
right to adopt ordinances that it might deem proper."
As a most lucid distinction between the permanent provisions of
the Constitution itself and the ordinances as employed with relation
to constitutional conventions the case most decisive and which has
been cited with approval in a great number of decisions is Frantz v.
Autry 91 Pacific, page 193.

The Court on page 191 stated as follows:

"The distinction between a Constitution and an ordinance
is this: The Constitution is the permanent fundamental'
law of the state. It is of a stable and permanent char
acter. As is appropriately said in Vanhorne v. Dorrence,
2 Pall. (U.S.) 30#. Fed. Cas. No. 16,357, 1 L . Ed. 391:
"The Constitution of a state is stable and permanent, not
to be worked upon by the temper of the times, nor to rise
and fall with the tide of events. Notwithstanding the
competition of opposing interests, and the violence of
contending parties, it remains firm and immovable, as a
mountain amidst the strife of storms, or a rock in the
ocean amidst the raging of the waves." But, under the
terras of the enabling act, it is prospective in its
operation only; that is, it does not become operative

until it is ratified by the people and approved by the
President of the United States. On the other hand, an
ordinance, as used in this act, refers to a merely tem
porary law; its object being to carry into effect the
formation of the Constitution and fundamental law of the
state, to provide a mode arid means for an election of a
full state government, including the members of the Legis
lature and five representatives to Congress, and becomes
operative immediately upon its adoption.”
The same case sheds a great deal of light on the powers and func
tions of the delegates and the constitutional convention and the un
abridged riphts conferred in formulating such constitution.

Page 204

’’Judge Story, in his work on the Constitution (volume 1
(5th Ed.) 33#), declares: ’’The true view to be taken
of our state Constitutions'
•is that.they are 'forms of
government ordained and established by the people in
their original sovereign capacity to promote their own
happiness and permanently to secure their rights, pro
perty, independence, and common welfare." Judge Cooley,
in his work on Constitutional Limitations, on page 6S,
in discussing the attributes and objects of a Constitu
tion, says: "In considering state Constitutions, we
must not commit the mistake of supposing that, because
individual rights are guarded and protected by them,
they must also be considered as owing their origin to
them. These instruments measure the powers of the
rulers, but they do not measure the rights of the gov
erned. What is a Constitution, and what are its objects?
It is easier to tell what it is not than what it is. It
is not the beginning of a community, nor the origin of
private rights. It is not the fountain of law, nor the
incipient state of government. It is not the cause, but
consequence, of personal and political freedom. It
grants no rights to the people, but is the creature of
their power, the instrument of their convenience." In
1#94, the state of New York had under consideration the
revision of its state Constitution. One of the first
questions that arose in the convention was the ascertain
ment of the rights and powers of the convention to pass
upon the election and qualifications of one of its members.
This question was referred to the judiciary committee, of
which committee tie Honorable Elibu Root, now Secretary
of State, and one of the ablest lawyers and statesmen of
this country, was chairman. In his report to the conven-
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tion he says: ''The convention has been created by the
direct action of the people and has been by them vested
with the power and charged with the duty to revise and
amend the organic law of the State. The function with
which it is thus charged is a part of the highest and
most solemn act of popular sovereignty, and in its per
formance the convention has and can have no superior
but the people themselves. No court or legislative or
executive officer has authority to interfere with the
exercise of the povrers or the performance of the duties
which the people have enjoined upon this, their immediate
agent." And, again, in stating the nature of a consti
tutional convention, he says: "A constitutional conven
tion is a legislative body of the highest order. It pro
ceeds by legislative methods. Its acts are legislative
acts. Its function is not to execute or interpret laws,
but to make them. That the consent of the general body
of electors may be necessary to give effect to the ordin
ances of the convention no more changes their legislative
character than the requirement of the hrovernor’s consent
changes the nature of the action of the Senate and Assem
bly." And, again, in speaking of the importance of the
independence of the convention, he uses this language:
"It is far more important that a constitutional convention
should possess these safeguards of its independence than
it is for an ordinary Legislature, because the convention’s
acts are of a more momentous and lasting consequence, and
because it has to pass upon the power, emoluments, and the
very existence of the judicial and legislative officers
who might otherwise interfere with it. The convention
furnishes the only way by which the people can exercise
their vail, in respect of these officers, and their con
trol over the convention would be wholly incompatible with
the free exercise of that will." See Proceedings of the
New York Constitutional Convention. 1894i PP.
80.
•In Sproule v. Fredericks, 11 South. 1+72, 69 Miss. 898, The
Supreme Court of Kississippi, in discussing the powers of
the convention says: "It is the highest legislative body
known to freemen in a representative government, It is
supreme in its sphere. It wields the powers of sovereignty,
specially delegated to it, for the purpose and the occasion,
by the whole electoral body, for the good of the whole
commonwealth. The sole limitation upon its powers is that
no change in the form of government shall be done or attemp
ted. The spirit of republicanism must breathe through every
part of the framework, but the particular fashioning of the
parts of this framework is confided to the wisdom, the faith-

fulness, and the patriotism of this great convocation,
representing the people in their sovereignty. The
theorizing of the political essayest and the legal doc
trinaire, by which it is sought to be established that
the expression of the will of the Legislature shall
fetter and control the Constitution-making body, or, in
the absence of such attempted legislative direction,
which seeks to teach that the constitutional convention
can only prepare the frame of a Constitution and recom
mend it to the people for adoption, will be found to de
grade this sovereign body below the level of the lowest
tribunal clothed with ordinary legislative powers."
Page 207 Autry Case. "The power of the convention to re
vise and amend the Constitution was not a delegated power
derived from the Legislature, but it derived its power
directly from the people. And in the performance of the
powers and duties and obligations resting upon the conven
tion it could have no superior but the people themselves.
Manifestly, to hold otherwise would be to degrade the
powers of the convention below the level of the lowest
legislative or municipal body. Clearly, such are not the
office, functions, and powers of the constitutional con
vention.

An interesting question arose in the State of Minnesota which
was acted upon in the case of Secombe v. Kittleson. Treasurer report
ed in 12 Northwestern, page 519.
This matter arose on a restraining order attempting to enjoin
the State treasurer from paying out of the funds of the State inter
est to become due upon the bonds of the State of Minnesota, alleging
certain irregularities with respect to constitutional provisions, the
Enabling Act, and the manner of admission into the Union.

The court,

passing on the question when a Territory ceases to be a state.

In

commenting on the importance of recognizing the sovereignty of the

!,The question as to when a territory ceases to be such
and becomes a state, and as to when the constitution
and governmental machinery of a new state goes into
operation, is one upon which not even courts and con
stitutional lawyers are agreed. One theory is that a
territory continues in all respects a territory until
admitted into the Union by act of congress, and that
until such act of admission the proposed state consti
tution cannot take effect, nor any part of the machinery
of a state government go into operation.
Another theory
is that where, under an enabling act of congress, the
people adopt a state constitution and form a state govern
ment, such constitution goes into effect upon its adopt
ion by the people, and that the former territory thereby
becomes a state although not in the Union, for the pur
poses of representation in congress, until formally ad
mitted by congress. A third theory, which is really
only an extension of the one last named, is that an enab
ling act operates as a constitutional act of admission,
and that when a state complies with the conditions of
that act she is a state in the Union for all purposes
without any further action on the part of congress. See
Scott v. Young Men's SocietyTs Lessee, 1 Doug. (Mich,)
Tl9; Campbell v. Fields, 35 Tex. 751.'
"As ultimate sovereignity is in the people, from whom all
legitimate civil authority springs, and inasmuch as in the
inception of all political organizations it is this orig
inal and supreme will of the people which organizes civil
government, a court has no right to inquire too techni
cally into any mere irregularities in the manner of pro
posing and submitting to the people that which they have
solemnly adopted and subsequently recognized and acted
upon as part of the fundamental law of the state,"
The revised constitution of 1879 for the State of California
appended to it what they termed an ordinance or schedule with respect
to "the laws continued in force, the obligations, right3, causes of
action, and the judicial system."
That no inconvenience may arise from the adoption of the new
constitution and to carry same into complete effect the schedule,
ordinance decreed as follows, with respect to:

1.

Laws continued in force

2.

Obligations, rights, causes of action, etc. unaffected.

3.

Courts; abolishment; transfer of records.

10.

Terms of officers first elected.

11.

Lav/s relative to judicial system continued in force.

12.

Effective dates.

1.

LAWS CONTINUED IN FORCE
Section 1.

That all laws in force at the adoption of this Con

stitution, not inconsistent therewith, shall remain in full force and
effect until altered or repealed by the Legislature; and all rights,
actions, prosecutions, claims, and contracts of the State, counties,
individuals, or bodies corporate, not inconsistent therewith, shall
continue to be as valid as if this Constitution had not been adopted.
The provisions of all laws which are inconsistent with this Constitu
tion shall cease upon the adoption thereof, except that all laws
which are inconsistent with such provisions of this Constitution as
require legislation to enforce them shall remain in full force until
the first day of July, lSBO, unless sooner altered or repealed by the
Legislature.
2.

OBLIGATIONS, rights, causes of action, etc., unaffected.
Section 2.

That all recognizances, obligations, and all other

instruments, entered into or executed before the adoption of this
Constitution, to this State, or to any subdivision thereof, or any
municipality therein, and all fines, taxes, penalties, and forfeit
ures due or owing to this State, or any subdivision or municipality

thereof, and all writs, prosecutions, actions, and causes of action,
except as herein otherwise provided, shall continue and remain un
affected by the adoption of this Constitution.

All indictments or

informations which shall have been found, or may hereafter be found,
for any crime or offense committed before this Constitution takes
effect, may be proceeded upon as if no change had taken place, except
as otherwise provided in this Constitution.
3.

COURTS:ABOLISHMENT: TRANSFER OF RECORDS.
Section 3.

All courts now existing, save justices' and police

courts, are hereby abolished; and all records, books, papers, and pro
ceedings from such courts, as are abolished by this Constitution, shall
be transferred on the first day of January, 1880, to the courts pro
vided for in this Constitution; and the courts to which the same are
thus transferred shall have the same power and jurisdiction over them
as if they had been in the first instance commenced, filed, or lodged
therein.
10.

TERMS OF OFFICERS FIRST ELECTED.
Section 10.

In order that future elections in this State shall

conform to the requirements of this Constitution, the terms of all
officers elected at the first election under the same shall be, respec
tively, one year shorter than the terms as fixed by law or by this
Constitution; and the successors of all such officers shall be elected
at the last election before the expiration of the terms as in this
section provided.

The first officers chosen after the adoption of this

Constitution shall be elected at the time and in the manner now provided

Myk
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by law.

10-

Judicial officers and the Superintendent of Public Instruction

shall be elected at the time and in the manner that state officers are
elected.
11.

LAWS RELATIVE TO JUDICIAL’SYSTEM CONTINUED IN FORCE
Section 11.

All laws relative to the present judicial system of

the State shall be applicable to the judicial system created by this
Constitution until changed by legislation.
These provisions were upheld in the cases of People v. Bank of
San Luis Obispo (1908) 97 P. 306. 154 C. 194 and- the case of Fraser v.
Alexander (1SSS) 16 P. 75?, 750. 147; Hastings v. Young" (sup. lSSS) 17P
530; People v. Colby (1SS0) 54C. 184, 5 l.C.L.J. 14; Ex parte Toland
(1880) 54 C. 344, 5 P.C.L.J. 182; and Learned v. Castle (I885) 7 P. 34,
67 C. 41.
May I take the liberty in suggesting to your committee that the
research for proposed points shall be narrowed down to specific issues
avoiding the necessity of going to far afield or going off into a tan
gent which may have no bearing on the subject matter.
In the absence of any specific instructions I was not certain as
to whether the style followed by me is in accord with your method of
procedure.

I have therefore covered and analyzed only a part of the

questions certified by your chairman.

I shall cheerfully adhere to

any suggested change by your committee.
Respectfully submitted,
■TV-

Lazar Dworkin

Constitutional Convention
Committee on Ordinances and
Transition
December 5, 1955
R. J. McNealy, Esq.
Chairman of the Committee
on Ordinances and Transition
Dear Sir:
Following the outline submitted in your Memorandum of November
2$, 1955, I have Ccarefully researched the numerous decisions affect
ing the subject matter embodied in your suggested list.
I have shepardized the decisions with the view of arriving at
the ultimate findings indicating which of such decisions have been
affirmed, reversed or modified.
The influx of litigation thc?t followed the adoption of Consti
tutions in some of the States have brought about some very interest
ing opinions by the Judges and arose as a result of practical actual
problems that came before the courts not theoretical or hypothetical
questions but solely from litigation where either a direct attack
was made on controversial questions or a collateral attack by liti
gants who elected to invoke some remedies with respect to the valid
ity of the new provisions.
ORDINANCES
The word "Ordinance" has been interchangibly used with the word
"Schedules" and has been referred to in Judges’ opinions under the
same definition.
In the case of Mann et al vs. Osborne et a l t reported in 261
Pacific, page 146, Judge Reid, speaking for the Supreme Court of
Oklahoma clearly defined the distinction between ordinances as

temporary provisions and constitutional provisions as fundamental
laws embodied in such documents.

Page 148

"Ordinances and Schedules appended to a Constitution,
as distinguished from the permanent and fundamental
law embodied in the Constitution itself, are tempor
ary enactments for the purpose of effecting a transi
tion from the old government to the new, and of putting
the provisions of the new Constitution into effect.”
12 C. J. 696
nIn order that no inconvenience may result by reason of
changes arising out of the adoption of a new Constitu
tion, it is the custom to adopt a Schedule which will
set forth temporary regulations covering the interim
before the new machinery of government is thoroughly
established. The only office of a Schedule is to pro
vide for the transition from the old to the new govern
ment and to obviate confusion which would otherwise arise
during the transition period, and this fact may be mat
erial in determining the construction and effect to be
given to provisions contained in schedules." 6 Ruling
Case Law 36.
The preamble to the Schedule to the Constitution of this state
fully defines its purpose and office in the following language:
"In order that no inconvenience may arise by reason of a
change from the forms of government now existing in the
Indian Territory and in the territory of Oklahoma, it
is hereby declared as follows:"
(1) In the case of State ex rel. West, Attorney General,
v. Frame. 38 Okl. 44%\ 134 r. 403. this court has defined the office of the Enabling Act, and also the Sche
dule of the Constitution of this state, in the following
language:
1,1he purpose of the Congress in the Enabling Act, and the
Constitutional Convention in the Schedule was to provide
the temporary means necessary for putting the government
established by the Constitution in motion without dis
order or collision, and not to provide a permanent sys
tem of laws for the povernment of the new state" and this
purpose is "stated in the preamble to the Schedule."
In the Richmond, Virginia Mayoralty Case reported 19 Crat. 673.
the Supreme Court of the State of Virginia had under consideration
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-3the question of certain provisions in the ordinances of the Consti
tution of that state under which the State had returned to the Union
after the Civil War.

In construing the meaning of such ordinances

the chairman held a Convention in framing a schedule and ordinances
should plainly show that such provisions are subject to future legis
lation and are provisional in its nature.
The case of the State ex rel. Reardon, Co. Attv., v.
Scales, Mayor, et al., reported in 97 Pacific, page 5#4
arose as a result of a proceeding instituted in the
form of a Writ of Mandamus on the part of the State of
Oklahoma on the relation of the County Attorney of Okla
homa County where the question of the constitutional
ordinances affecting elections was before the court, the
Court stated as follows: "There is absolute harmony to
the effect that a Convention assembled for the purpose
of framing a constitution for the state has inherent
right to adopt ordinances that it might deem proper,"
As a most lucid distinction between the permanent provisions of
the Constitution itself and the ordinances as employed with relation
to constitutional conventions the case most decisive and which has
been cited with approval in a great number of decisions is Frantz v.
Autry 91 Pacific, page 193.

The Court on page 191 stated as follows:

"The distinction between a Constitution and an ordinance
is this: The Constitution is the permanent fundamental
law of the state. It is of a stable and permanent char
acter. As is appropriately said in Vanhorne v. Dorrence,
2 Pall. (U.S.) 308, Fed. Gas. No. 16,857, 1 L. Ed. 3917"
"The Constitution of a state is stable and permanent, not
to be worked upon by the temper of the times, nor to rise
and fall with the tide of events. Notwithstanding the
competition of opposing interests, and the violence of
contending parties, it remains firm and immovable, as a
mountain amidst the strife of storms, or a rock in the
ocean amidst the raging of the waves." But, under the
terms of the enabling act, it is prospective in its
operation, only; that is, it does not become operative

until it is ratified by the people and approved by the
President of the United States. On the other hand, an
ordinance, as used in this act, refers to a merely tem
porary law; its object being to carry into effect the
formation of the Constitution and fundamental law of the
state, to provide a mode arid means for an election of a
full state government, including the members of the Legis
lature and five representatives to Congress, and becomes
operative immediately upon its adoption.”
The same case sheds a great deal of light on the powers and func
tions of the delegates and the constitutional convention and the un
abridged rights conferred in formulating such constitution.

Page 204

"Judge Story, in his work on the Constitution (volume 1
(5th Ed.) 33$), declares:
"The true view to be taken
of our state Constitutions '
•is that.they are ’forms of
government ordained and established by the people in
their original sovereign capacity to promote their own
happiness and permanently to secure their rights, pro
perty, independence, and common welfare." Judge Cooley,
in his work on Constitutional Limitations, on page 6S,
in discussing the attributes and objects of a Constitu
tion, says: "In considering state Constitutions, we
must not commit the mistake of supposing that, because
individual rights are guarded and protected by them,
they must also be considered as owing their origin to
them. These instruments measure the powers of the
rulers, but they do not measure the rights of the gov
erned. What is a Constitution, and what are its objects?
It is easier to tell what it is not than what it is. It
is not the beginning of a community, nor the origin of
private rights.
It is not the fountain of law, nor the
incipient state of government. It is not the cause, but
consequence, of personal and political freedom. It
grants no rights to the people, but is the creature of
their power, the instrument of their convenience.." In
1&94> the state of New York had under consideration the
revision of its state Constitution. One of the first
questions that arose in the convention was the ascertain
ment of tie rights and powers of the convention to pass
upon the election and qualifications of one of its members.
This question was referred to the judiciary committee, of
which committee the Honorable Elibu Root, now Secretary
of State, and one of the ablest lawyers and statesmen of
this country, was chairman. In his report to the conven-
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tion he says:
''The convention has been created by the
direct action of the people and has been by them vested
with the power and charged with the duty to revise and
amend the organic law of the State. The function with
which it is thus charged is a part of the highest and
most solemn act of popular sovereignty, and in its per
formance the convention has and can have no superior
but the people themselves. No court or legislative or
executive officer has authority to interfere with the
exercise of the powers or the performance of the duties
which the people have enjoined upon this, their immediate
agent." And, again, in stating the nature of a consti
tutional convention, he says: "A constitutional conven
tion is a legislative body of the highest order. It pro
ceeds by legislative methods. Its acts are legislative
acts. Its function is not to execute or interpret laws,
but to make them. That the consent of the general body
of electors may be necessary to give effect to the ordin
ances of the convention no more changes their legislative
character than the requirement of the Governor’s consent
changes the nature of the action of the Senate and Assem
bly." And, again, in speaking of the importance of the
independence of the convention, he uses this language:
"It is far more important that a constitutional convention
should possess these safeguards of its independence than
it is for an ordinary Legislature, because the convention’s
acts are of a more momentous and lasting consequence, and
because it has to pass upon the power, emoluments, and the
very existence of the judicial and legislative officers
who might otherwise interfere with it. The convention
furnishes the only way by which the people can exercise
their will, in respect of these officers, and their con
trol over the convention would be wholly incompatible with
the free exercise of that will." See Proceedings of the
New York Constitutional Convention, 1894. PP. 79. 80.
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^In Sproule v. Fredericks. 11 South. 472. 69 Miss. $98. The
Supreme Court of Mississippi, in discussing the powers of
the convention says:
"It is the highest legislative body
known to freemen in a representative government, It is
supreme in its sphere.
It wields the powers of sovereignty,
specially delegated to it, for the purpose and the occasion,
by the whole electoral body, for the good cf the whole
commonwealth. The sole limitation upon its powers is that
no change in the form of government shall be done or attemp
ted. The spirit of republicanism must breathe through every
part of the framework, but the particular fashioning of the
parts of this framework is confided to the wisdom, the faith-

fulness, and the patriotism of this great convocation,
representing the people in their sovereignty. The
theorizing of the political essayest and the legal doc
trinaire, by which it is sought to be established that
the expression of the will of the Legislature shall
fetter and control the Constitution-making body, or, in
the absence of such attempted legislative direction,
which seeks to teach that the constitutional convention
can only prepare the frame of a Constitution and recom
mend it to the people for adoption, will be found to de
grade this sovereign body below the level of the lowest
tribunal clothed with ordinary legislative powers."
Page 207 Autry Case.
"The power of the convention to re
vise and amend the Constitution was not a delegated power
derived from the Legislature, but it derived its power
directly from the people. And in the performance of the
powers and duties and obligations resting upon the conven
tion it could have no superior but the people themselves.
Manifestly, to hold otherwise would be to degrade the
powers of the convention below the level of the lowest
legislative or municipal body. Clearly, such are not the
office, functions, and powers of the constitutional con
vention.
TRANSITION
An interesting question arose in the State of Minnesota which
was acted upon in the case of Secombe v. Kittleson, Treasurer report
ed in 12 Northwestern, page $19.
This matter arose on a restraining order attempting to enjoin
the State treasurer from paying out of the funds of the State inter
est to become due upon the bonds of the State of Minnesota, alleging
certain irregularities with respect to constitutional provisions, the
Enabling Act, and the manner of admission into the Union.

The court,

passing on the question when a Territory ceases to be a state.

In

commenting on the importance of recognizing the sovereignty of the
people stated as follows:

"The question as to when a territory ceases to be such
and becomes a state, and as to when the constitution
and governmental machinery of a new state goes into
operation, is one upon which not even courts and con
stitutional lawyers are agreed. One theory is that a
territory continues in all respects a territory until
admitted into the Union by act of congress, and that
until such act of admission the proposed state consti
tution cannot take effect, nor any part of the machinery
of a state government go into operation. Another theory
is that where, under an enabling act of congress, the
people adopt a state constitution and form a state govern
ment, such constitution goes into effect upon its adopt
ion by the people, and that the former territory thereby
becomes a state although not in the Union, for the pur
poses of representation in congress, until formally ad
mitted by congress. A third theory, which is really
only an extension of the one last named, is that an enab
ling act operates as a constitutional act of admission,
and that when af state complies with the conditions of
that act she is' a state in the Union for all purposes
without any further action on the part of congress. See
Scott v. Young Men's Society’s Lessee, 1 Doug. (Mich.)
119; Campbell v. Fields, 33 Tex. 751."
"As ultimate sovereignity is in the people, from whom all
legitimate civil authority springs, and inasmuch as in the
inception of all political organizations it is this orig
inal and supreme will of the people which organizes civil
government, a court has no right to inquire too techni
cally into any mere irregularities in the manner of pro
posing and submitting to the people that which they have
solemnly adopted and subsequently recognized and acted
upon as part of the fundamental law of the state."
The revised constitution of 1879 for the State of California
appended to it what they termed an ordinance or schedule with respect
to "the laws continued in force, the obligations, rights, causes of
action, and the judicial system,"
That no inconvenience may arise from the adoption of the new
constitution and to carry same into complete effect the schedule,
ordinance decreed as follows, with respect to:

1.

Laws continued in force

2.

Obligati ns, rights, causes of action, etc. unaffected.

3.

Courts; abolishment; transfer of records.

10.

Terms of officers first elected.

11.

Laws relative to judicial system continued in force.

12.

Effective dates.

1.

LAWS CONTINUED IN FORCE
Section 1.

That all laws in force at the adoption of this Con

stitution, not inconsistent therewith, shall remain in full force and
effect until altered or repealed by the Legislature; and all rights,
actions, prosecutions, claims, and contracts of the State, counties,
individuals, or bodies corporate, not inconsistent therewith, shall
continue to be as valid as if this Constitution had not been adopted.
The provisions of all laws which are inconsistent with this Constitu
tion shall cease upon the adoption thereof, except that all laws
which are inconsistent with such provisions of this Constitution as
require legislation to enforce them shall remain in full force until
the first day of July, 1380, unless sooner altered or repealed by the
Legislature.
2.

OBLIGATIONS, rights, causes of action, etc., unaffected.
Section 2.

That all recognizances, obligations, and all other

instruments, entered into or executed before the adoption of this
Constitution, to this State, or to any subdivision thereof, or any
municipality therein, and all fines, taxes, penalties, and forfeit
ures due or owing to this State, or any subdivision or municipality

thereof, and all writs, prosecutions, actions, and causes of qction,
except as herein otherwise provided, shall continue and remain un
affected by the adoption of this Constitution.
informations whicl

All indictments or

shall have been found, or may hereafter be found,

for any crime or offense committed before this Constitution takes
effect, may be proceeded upon as if no change had taken place, except
as otherwise provided in this Constitution.
3.

COURTS:

ABOLISHMENT: TRANSFER OF RECORDS.

Section 3.

All courts now existing, save justices’ and police

courts, are hereby abolished; and all records, books, papers, and pro
ceedings from such courts, as are abolished by this Constitution, shall
be transferred on the first day of January, 1880, to the courts pro
vided for in this Constitution; and the courts to which the same are
thus transferred shall have the same power and jurisdiction over them
as if they had been in the first instance commenced, filed, or lodged
therein.
10.

TERMS OF OFFICERS FIRST ELECTED.
Section 10.

In order that future elections in this State shall

conform to the requirements of this Constitution, the terms of all
officers elected at the first election under the same shall be, respec
tively, one year shorter than the terms as fixed by law or by this
Constitution; and the successors of all such officers shall be elected
at the last election before the expiration of the terms as in this
section provided.

The first officers chosen after the adoption of this

Constitution shall be elected at the time and in the manner now provided

by law.

Judicial officers and the Superintendent of Public Instruction

shall be elected at the time and in the manner that state officers are
elected.
11.

LAWS RELATIVE TO JUDICIAL SYSTEM CONTINUED IN FORCE
Section 11.

All laws relative to the present judicial system of

the State shall be applicable to the judicial system created by this
Constitution until changed by legislation.
These provisions were upheld in the cases of People v. Bank of
San Luis Obispo (1908) 97 P. 306, 154 C. 194 and the case of Fraser v.
Alexander (1888) 16 P„ 757, 75C. 147; Hastings v. Young (sup. 1888) 17P.
530; People v. Colby (1880) 54C. 184, 5 f.C.L.J. 14; Ex parte Toland
(1880) 54 C. 344, 5 P.C.L.J. 132; and Learned v. Castle (1885) 7 P. 34,
67 C. 41.
May I take the liberty in suggesting to your committee that the
research for proposed points shall be narrowed down to specific issues
avoiding the necessity of goine; to far afield or going off into a tan
gent which may have no bearing on the subject matter.
In the absence of any specific instructions I was not certain as
to whether the style followed by me is in accord with your method of
procedure.

I have therefore covered and analyzed only a part of the

questions certified by your chairman.

I shall cheerfully adhere to

any suggested change by your committee.
Respectfully submitted,
Lazar Dworkin

