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Dear Governor Knowles:

At the request of Your Igglslatlve director, Pat Pourchot, we have reviewed
HCS CSSSSB %4(FIN), relating to the medical use of marijuana.

The medical marijuana law enacted by voter initiative in the 1998 general election
contained ambiguous language, and as a result contairied a large number of provisions that make the
law drfficult to administer, difficult to enforce, and difficult to" interpret. These problems could not
have been envisioned by the voters.

The goal of this Administration was_to fix the problems in the voter initiative in order
to make the law work, that is, to give effect to the intent of the voters to allow marijuana to be used
to adalress debilitating medical conditions under appropriate controls.

In assessm? HCS CSSSSB H(FIN) ¥hereafter referred to as SB 94), it is helpful to
bear in mind that the legisfature heard a g?reat (eal o testimony, about the potency and prof|tab|I|ty
of marijuana. In add|t|on to consistent palice testimony that mafijuana grown in Alaska is among the
most otent r(ilown anywhere in the world, the legislature took testimony from medical marijuana
USers. In parficular, thie House Judiciary Commitiee heard very compelling testimony from a user
who descnbed how, In the Tast few manths, e was able to stop usmq]prescnptlon narcotic pain
medications by substituting merijuana.  This indivicual testified that he'had been taking an amount
of narcatics that Would likely kil anordlnar¥ Person Wwho had not huilt up a level oftolerance to the
drugs. He also indicated that mari uana his quality sells f or%m-%m er ounce, which vvas
supported_by police testimony that Alaska-grown marijuana oftenses or $4,000-5,000 per poun,
ormare. Thus the testimony’showed that marijuana is a powerful drug cap feo producmg 5|m|lar
pain-killing effects as narcotics, and creating an'enormous profit potential, all of which supported the
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{egisgature's desire that medical use of marijuana remain uncer appropriate controls and not be subject
0 ahuse.

Legal Standard

Under art. XI. sec. 6. of the Alaska Constitution, a voter initiative cannot be repealed
for two years, but mav be amended at an}q time. Alaska case law holds that the legislature has broad
authority to “substitute ifs judgment for that of the proponents of an Inifiative.” warren v. Boucher,
SA3P.20 731, 737 (Alaska There seems tobeaslldlnﬂ scale analysis, such that "[t]he broader
the reaclTof the sub*ect matter, the more latitude must be aflowed the Tegislature to vary from the
particular features ot the initiative," Medical use qf marijuana is a fairly narrow topic, so'we should
assume for purBoses of this analysis that a court will look mare closely at any amendments than they
would if the suibject matter were broader. Nevertheless, the legislature can amend an initiative if the
amendments “preserve its basic structure and purpose .. .." Warren v. Thomas, 568 P.2d 400,404
(Alaska 1977). As discussed more fully below, we believe that the amendments to the initiative made
Dy this hill are valid because a court will find that they are certainly much more than a “hollow
gesture” toward medical use of marijuana. 543 P.2d at 739,

... Moregver, much of the griginal initiative still remains. For example, the proponents
of the iniiative specifically didl not require a prescription tgythe physician, S0 as to avoid wnat they
characterized as the practice In other states in which the federal authorities threatened action against
doctors writing such prescriptions. SB 94 retains this provision and requires only that the physician
consider other"approved medications and treatments. %/ not requiring a formal prescription, SB U
avolds an argument that the amendment is simply a "subterfuge to_frlstrate the ability of the public
to obtain consideration and enactment" of a law allowing use marijuana for medical purposes. ia.

Main Changes made to the Initiative

The Department of Health and Social Services, Department of Public Safel&, and
Department of Law identfied several changes neeced to make the medical marijuana law work, and
SB 94 adaressed most of these issues. The issues that were important to this Administration were:

»  Recognize that mar_ig'uana, like other prescription drugs, should be a controlled substance,
regardless of how if'is used.

»  Prohibit patients from selling or distributing marijuana.
»  Limit the number of patients who can be supplied marijuana by the same person.
»  Require mandatory registration with the Department of Health and Social Services.
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> Limit possession to one ounce and six plants.

»  Allow police to take action in medical marid'uana cases1just as with misuse of a prescription
for anarcotic anig, and make the legal burcien of proof for medical marijuana consister | with
that applied to other drugs.

> Allow access to the registry in criminal investigations.

Each of these points is discussed below and analyzed in terms of the legal standard set
out above.

_ . Marijuana Should Be a Controlled Substance. R%gardless of How It Is Used. The
medical marijuana initiative provides that marijuana used for medical purposes is not a "controllerl
substance." AS 11.71.190(0). This seemmﬁly Insignificant change has serious legal consequences
because many other state laws depend on the phrase “controlled substance." Fof example, it isa
crime 10 possess a firearm while under the influence of alcohol or a controlled sbstance.

AS 1 a)(1).. Thus, because medical marijuana is no longer a “controlled substance,” a patient
Intoxicated on marjjuana could I_awfull%/ éaossess and use a firéarm.  Although the laws refa mq 0]
driving while intoxicated use a different definition of controlled substance, and thus we believe That
a patient can be convicted for driving after using marijuang, an attorney for the legislature has written
an opinion that suggests that it 1S possible a court Would not allow prosecution or conviction for
driving while intoxicated.

.. By continuing to treat marijuana as a "controlled substance,” SB 94 takes into
consideration the potential for abuse of the drug, while at the same.time allowing it to be used to
address debilitating conditions. This change dogs not repeal the initiative.

o Prohibit Patients from Selling or D|str|but|nP Marijuana. The medical marijuana
Initiative contains an odaly worded provision that would alfow reglstered patients to sell or give
m_arjg)uana f0 anyone else, as Ion%as the registered patient aid not know that the buyer wes not
eligible to be registered. AS 17.37.040@)(3). The legislature heard testimony that this could lead
to the problem ‘encountered in California, where retail outlets, euphemistically called "marijuana
Clubs," sprung up after the medical marijuana initiative was enacted inthat state,

There was legislative testimony that the price of marijuana in California clubs ranged
from $20 to $120 for gne-eighth of an ounce, thus offerln? aproduict selling for nearl}; 151([_[) per
ounce, One large marijuana Club in San Francisco had profits of $1million per month before it ias
shut down. Although California authorities were able to. close that business, it appears that the
Alaska medical marijuana initiative would allow selling by patients.

125
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_ .SB %4 takes intq consideration the ggtential for abuse of the drug and making a profit
on its .use, while at thT ame time allowing it to be used to address dehilitating conditions. ~ This
change does not repeal the Initiative.

... . Limit the Number of Patients Who Can Be Supplied Manljuana by the Same Person.
The initiative is silent as to the number of patients who can be supplied mafijuana by a single
caregiver. 1f one person is allowed to supply marijuana to multiple patients, at léast two problems
are Created. First, the designated caregiver would be allowed to rr])ossess one ounce plus Six plants
for each patient, thus allowing large, growing operations, .and the caregiver could transport and
distribute multiple ounces of marguana. Second, the caregiver would almost certainly have a large
profit-making incentive andl could easily take advantage Of patients, as was done in the California
marijuana cluo selling marijuana for triple the price of Gold. "SB 94also prohibits convicted felony
drug_ offenders from™being caregivers and raises the minimum age for caregivers to 21, which is
consistent with laws refating to possession of alcanol.

. SB Y also changed the definition of “primary caregiver,” o as to gilve patients a
broader choice o_f_?_er_sons to asSist them in gotaining marijuana. Moreover, the hill also eases a
restriction in the initiative by aIIovvm% each patient to fiave ermary caregiver, as el as an altemate
caregiver who can take the place uf the primary caregiver in that perSon’s absence, Thus, while SB %4
Impdses some, different requirements on careﬁlve_rs In light of the potential for abusing the drug and
making a profit on its use, at the same time the bill allows patients additional flexibility to designate

"caregivers.”
The changes to the laws on caregivers do not repeal the inttiative.

Mandatory Registration, The marijuana initiative allows patients to register with the
Department of Health arid Social Services, but does not require it, From a quick feading of the
Initiative, it is not immediately apparent that Persons are allowed to use marijuana for medical
purposes even ifthey have not re((nst_er_ed with the Department of Health of Social Services. Yet a
careful legal review discloses that'this is the result. AS 17.37.030(a).

. The oPtlonaI registration was described in testimony by many police administrators
as a serious practical problem for the police. If a person tells apolice officer that he or she is
passessing marijuana for medical purposes, but is not registered, the officer has two choices, neither
of which’Is acceptable: the officer can seize the marijuana and arrest the person, thus possibly
depriving someone of a substance the person legitimately needs for megical care, or the officer can
let the person go on his or her way, thus in essence overlooking a criminal act if the person cannot
legally Use the Substance. -,

y The prime sponsor of the initiative testified that some persans with debilitating
conditions may choose not to register because they believe it is a violation of their privacy. However,
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those fears should be allayed because the application process for registration does not require the
patient to disclose the nature or symptoms, of their condition. . Morégver, the police will not have
a0Cess to the registry for Igeneral investiative purposes and will be allowed access only to confirm
that aPerson who claims {0 be registered’is in fact registered, Mandatory reqlstratlon Isa protection
or Pa lents, becayse the police Wil be able to detérmine immediately’ thal they can lawfully use
marljuana for medical purBoses.

_ Mandato_r%/r registration also cures unintended problems that arise because the initiative
treats reqistered users differently from unregistered users in several ways, One of the examples of
this different treament is that redistered patiénts cannot use marijuana inpublic. AS 17.37.040()(2).
Yet there is no similar restriction for unregistered users. Unregistered persons who uses marijuana
in public can therefore do So freely, as long as they can show they have a medical need to use
marijuana. This difference in treatment, is hard to { ify, and thus a registered patient is likely to be
able'to convince a.court that it Is a denial of eq[ua rotection of the lains, and a restriction on their
right to use marijuana, that a registered patient is prohibited from domq In public what an
unregistered person can do. Without mandatory regi!stranon,_the Initiative would allow marijuana to
be ogenly used in public, which could lead to & hacklash against the law.

. Even though SB 94 requires registration for all marijuana users, whereas the initiative
makes registration optional, we o nat believe this change can be characterized as a repeal of the
Initiative 3s fawful medical use of marijuana is still permitted under the il

Limit Possession to Ong Ounce and Six Plants. SB %4 limits patients to osse_ss_mq
one ounce, plus six plants of marijuana, The one-ounce-plus-six-plants limit is contained in the origind
ballot_initiative that enacted the medical marijuana provisions, and thus is current Alaska [aw,

AS 17.37.02%62. As such. it is presumptively valid. Because SB 94 adopts that same limt, it would
also e presuméd to be valid by the colrts.

The hallot proposition goes on to provide, however, that patients can possess more
than one ounce and six plants if they cag7nrove bya greponderance of the evidence that a greater
amount is "medically justified." AS”17.37.020(). SB % does not adopt this exception.

Although the prime sponsor of the ballot initiative testified that some patients want
to have more than one ounce plus six plants, there wes no testimony before any committee that
explaingd why that is s from a medical perspective, One medical marijuana user who testified in
House Judiciary Committee did not re%|ster any objection to the one-ounce—plus-six—plants im.
Indged,l there was evidence presented that this is a large amount of marijuana for personal use for
medical purposes.

_ There wes testimony in committee hearings that the average mature marijuana plant
seized by the Alaska State Troopers in 1998 provided four ounces of driedand usable marijuana, that
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15, the dried leaves, buds and seeds, with roots and stalks removed. There was also testimony in the
House HESS Committee from a Fairbanks police officer who participated in the investigatiori of one
of the largest marijuana growing operations, where plants tended by a skilled grower were up to 10
feet tall and yielded up to two pounds of marijuana each.

.. The three mature marijuana plants allowed b¥SB M provide an average of 120unces
of usable marijuana. The committee testimony showed that The three other plants provide an average

of three more ounces, for a total of 150unces of usable marijuana in plant form. Thus the testimony
establishes that one ounce plus six plants, on average, Yields one pound of usable marijuana.

The House Judiciary Committee heard testimony from a user of marijuana for mediical

Blurposes who indicated that his medical needs required one ounce of marijuanaevery 10days, The
ouse HESS Commuttee heard testimony from a federal official who indicated that each manjuana
c#a[etlte uses about one-half gram of marijuana, thus yielding 56 ug{sgettes per ounce. The federal
official's testimony assumed & duration of effectiveness lasting onlyTwo hours per cigarette, which
means a person would need eight cq?rettes Eer day to stay under the influence of mérijuana for 16
hours, or essentially all their waking™hours. Even at this uinrealistically high rate of conSumption of
|low-grade marijuana, one ounce Would last a week for a heavy uSer of marijuana for medical

DUIDOSES.

The testimony before the legslature thus shows that a patient with one ounce plus six
plants has, on average, access to 160unces of marijuana, which provides a constantly regenerating
16-week supply, evén if they use it at a rate that keeps them intoxicated all the tine. “Thére was nd
evidence, and no testimony, that this amount is not adequate for patients for medical purposes.

.. The portion of the hallot initiative that allows more marijuana if the patient proves it
15 "medically justified"” raises two ‘onmary Issues. The first Issue is the practical difficulty created for
police officers if everP/ patient is allowed to possess a different amount of maré]uana deBendlng upon
What the patient can fater show incourt. Tesﬂmo_anohce officials showed that the best approach
for both police officers and patients is a clear "oright fine" rule that establishes a set amount that can

be possessed. This was a matter of policy for the legislature to consider.

The second issue revolves around the “medical justification” that would authorize
more than one ounce plus six plants. While this can be characterized as a question of medical care,
it appears that this, too, was a policy matter for the legislature.

In terms of actual medicai justification, a patient needs only enough marijuana for his

or her immediate use. Anything morg than that is not a matter of medical need, but'a matter of
convenience for the patient or the patient's caregivers.

128
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It may very well be the case that possessing four ounces of usable merijuana, or e|?ht
ounces, or possessing 12 plants or 24 plants, is more convenient for the patient than one ounce pius
SIX _;f)_lant_s. But there was no testimony in any committee that there is any possible medical
justification for greater amounts than one ounce plus six plants, The issue for the Ie%|slature,_ then,
Was Whether the ncrease in convenience outweighs the risks in allowang greater amourtts of marijuana
to he freely px ssessed, grown, and transported by patient' and caregivers. Whether to allow more
ma_n{uana than one ourice plus six plants therefore appears to be & pure policy question for the
legistature, rather than a medical one.

. Given the testimony before the legislature about the potency and profitability
associated with martjuana, we believe that a court would find that the one-ounce-plus-six-plars limt
inSB 94, with no grovmon for possession ?fvgreater amounts, is a proper exercise of the legislature’s
authority to amend the medical marijuana law.

.. Allow Police to Take Action in Medical Marijuana Cases Just As with Misuse of a
Prescription for a Narcotic Drue, and Make the Legal Burden of Proof for Medical I\/Ian{uana
Consistent with That Ag) lied to Othey Drggs. The medical marijuana initiative gave _reqls ered
patients Immunity from arrest, prosecution, and conviction for any offense related to'medical use of
marijuana, even if the patient possessed more than the legal limif of rmnguana. AS 17.37.030(b)
Even if the state had evidence that the person possessed a large amount of marijuana, police and
prosecutors could take ng action. Although the prime sponsor Of the Inttiative has indicated that this
Was not the intent of the initiative, it Is certainly the pIaln_meanln% of the initiative. SB 94 removes
this provision, and thus allows the police to make arrestsjust as they would with any other misused
prescription drug: 1f.it a felony offense, they can arrest if there Is probable cause t0 believe that a
crime has been committed, and if it s a nisdemeanor offense the offense must also have been
committed in the officer's presence. SB 94 also removes similar restrictions on the authority of police
to seize and forfeit evidence, thus allowing general Alaska law to control those actions.

.. SB % brings the medical marijuana law into conformity with other laws that make it
an "affirmative defense" it a person seeks t0 rely on a statutory exemption to otherwise il
condyct. For example, the concealed handgun law re?uwes the reqistered person to Prove heors
s registered and that the carrying of the handgun conformed to the law. More directly to the poirt,
however, Alaska law for mariy years has reguwed that users and dispensers of controlled substances
have the burden of proving by a preponcerance of the evidence that they are entitled to an
exemption or exception in the controlled substances laws. AS 11,71.350. This SB 94 puts medicd
users of marijuana in exactly the same position as users of prescription drugs.

.. Given that this allocation of burden of proof coes not agpe_ar to unduly restrict access
to prescription d_rugis, It Is not a repeal of the marijuana initiative. ~ Similarly, it is not a repeal to
remove the practical Impediments to police officers, by allowing them to use general laws relating to
arrests and forfeiture actions, just as they can with any other prescription drig.
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. Allow Agcess to the Reﬁlstry in Criminal Investigations., This Administration favored
a provision allowing police access to the registry in the course"of a criminal investigation. SB %,
however, retains the language in the Initiative that allows access only if a person claims to be a
regfjste_red patient or caregiver. We believe that this level of confidentiality will interfere with some
palice mvest;gatlons, and'make pohce Investigative efforts, more difficult.” The Administration may
V¥I%hl tobcotn_3|t er rtequestlng amendments in thie future if this proves to be unworkable or not in the
state's hest interest.

. Other Changes. SB % changes the medical standard for a physician to,recommend
marijuana to a patient, by requiring the doctor to consider other aploroved meglications. and
treatments. With new pain killers coniing on the market all the tine, as well as the availability of new
nausea medications and. FDA-approved synthetic THC Fdelta_—9—tetrahydrocannab|nol, thie active
Ingredlient in marijuana),. it would seem to e sound medical practice to corsicer these, other approved
alfernatives before advising a patient to use an unregulated stlbstance of unknown purity and potency.

Althgugh SB %4 does change the medical standard, by requiring doctors to consicler
other approved medications before recommendm? marijuana, this is certainly a much more flexible
standard than expressed in a recent report by the Institute of Medicine of thé National Academy of
Sciences, and it dloes not constitute a repeal. The sponsor of SB 94 circulated information to
legislative committees about the report, which stated that, %[/en the health risks associated with
smoked marijuana, short-term use of marijuana by certain patients was justified only if the “failure
of all approved medication to provide relief haS been documented."” Mmarijuana & Medicine:
Assessing the Science Base (Recommendation 6), National Academy Press, Washington, D.C., 190,

o . Along-time Alaska physician testified in the House HESS Committee and stated that
In his experience almost all requests for marijuana for medical purposes come not from patients with
terminal linesses, but from patients with chronic conditions who V'ill be using marijuana indefinitely.
The pl ){5|C|an testified that research showed manguana has seven tunes the amount of tar and other
notentially canc_er—causmﬁ substances as cigareftes and that there was thergfore the potential
(althoughspecific research had not been done) that marijuana presented seven times the cancer risk
of cqarettes. Thus the legislature certainly had an adeguiate record upon which to make a changfe In
the standard to be applied by physicians, and the change in the medical standard does not repeal the

Initiative.

_ In addition to _trlsgzht_enmg up the_medical marijuana law, SB 94 relaxed some
requirements of the initiative. Firt, it allowed marijuana to be transported by patients and caregivers.
The marijuana initiative defined medical use of martjuana to include transpoitation of marijuand. The
Initiative Went on to say that registered patients could not "enﬁage in medical use of mérijuana” in
public. This meant that marijuana could not be transported. Althotigh this provision might have been
struck down as unconstitutional (as discussed above), the law might very well have imposed a
practical burden on patients and caregivers. Second, a5 discussed abve, although SB 94 limits each
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caregiver to supplying marijuana to only one patient (except in unusial circumstances), the bill also
eases restriction in the initiative by allowing each patient to have a broader ranger of persqns from
which to choose care%vers_and to esignate'a anary caregiver as Well as an altémate caregiver who
can take the Place_of_ e primary caregiver in that person's absence. These relaxed requirerfients also
do not repeal the initiative,

. In-conclusion, in our opinion the changes to the initiative do nat violate the
constitution, either singly or in their totality, because they do not constitute arepeal of the initiative.
Instead, the amendmérits appear to be & proper exercise of the legislature's broad authority to
"Substitute its judgment for that of the proponents, of an “Utiative." Warren V. Boucher, 543 P.2d
731, 737 (Alaska 1975). The amencments to the initiative, though numerous, still “preserve its basic
structure and purpose . . . warren v. Thomas, 508 P.2d 400, 404 (Alaska 1977).

SB %4 has an immediate effective date if it is enacted into law.

Conclusion

The hill addresses legal concerns raised by law enforcement and the Department of
Health and Social Services.

Sincerely,

Bruce M. Botelho
Attorney General

BMB:DJG:jf



DEPARTMENT OF LAW

P.O. BOX 110300
JUNEAU. ALASKA 99811-0300
PHONE: (907)465-3600

OFFICE OF THEATTORNEY GENER.iL

FAX: (907) 465-2075

May 19, 2004

The Honorable Frank H. Murkowski
Governor

State of Alaska

P.O. Box 110001

Juneau, Alaska 99811-0001

Re: HB 417 -- amending the definition of
“project” in the act establishing the
Alaska Natural Gas Development
Authority
Our File: 883-04-0044

Dear Governor Murkowski: -

At the request of yourlegislative director, we have reviewed HB 417, which
expands thedefinitionof “project” in the act establishing the Alaska Gas Development
Authority (“ANGDA?™) to include a possible gas pipeline terminus at tidewater at a point
on Cook Inlet. Before this addition, the definition of “project” included only a terminus
at tidewater at a point on Prince William Sound and a spur line from Glennallen to the
Southcentral gas distribution grid. This bill has an immediate effective date under AS
01.10.070(c) so, if you sign the bill into law, it would become effective at 12:01 a.m.
Alaska Standard Time on the day after you took that action.

The Alaska Natural Gas Development Authority is a public corporation housed in
the Department of Revenue. ANGDA was created by public initiative when voters
passed Proposition 3 during the November 5, 2002 election. The establishing legislation
is codified at AS 41.41.010 - AS 41.41.990. This bill amends the definition of project in
AS 41.41.990(3) to read:

(3) “project” means the gas transmission pipeline, together
with all related property and facilities, to extend from the
Prudhoe Bay area on the North Slope of Alaska either to
tidewater at a point on Prince William Sound and the spur
line from Glennallen to the South Central gas distribution grid
or to tidewater at a point on Cook Inlet and includes
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planning, design, and construction of the pipeline and
facilities as described in AS 41.41.010(a)(1)-(5). [Language
in bold added by this bill.]

The Alaska Constitution art. XI, sec. 1 provides that the people may propose and
enact laws by initiative. Although an initiated law may not be repealed by the legislature
within two years of its effective date, Alaska Const, art. XI, sec. 7 provides that an
initiated law may be amended at any time. The Alaska Supreme Court has stated that the
legislature has broad authority to vary the terms of an initiated law after its adoption. See
Warren v. Boucher, 543 P.2d 731, 737 (Alaska 1975). The addition of a new project for
ANGDA to consider is a proper exercise of that broad authority and does not constitute a
repeal ofthe initiated legislation.

In summary, we see no legal or constitutional problems presented by this bill.

Sincerely,

egV¥Rerikef\sf*

0 Attorney General

GDR:LHH:tag



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 4652450 STATE OF ALASKA State Capitol

FAX (907) 4652029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm 329
MEMORANDUM March 6, 2007
: Comments by Drafter regarding CSHB 109(STA
POREET (Work Ord eryNo 25-GI-?1 8 BT
TO: Representative Bob Lynn
Chair of the House State Affairs Committee
Attn: Mike Siea ~— N
FROM: Dan Wayne-J--*"
Legislative Counsel

An%\cl\tltle% Is the above-referenced hill draft for your review. In particular please note the

1 On a e 28, line 10, | removed sec. 2 from the list of sections that would become
effectlve uI 1, 2007 In drafting the amendment that eventually was adopted and
ecame sec | was erm|tted to discuss It with your st R(e{)resentahve %ruenbergs
staff, and David J one of the Department of Law. In t ose discussions | t Nk 1t Was
generall understood that the effective cate of the section, except as speci |caII noted
therwise In the language of the section Ifself, would be the same as the general effective
date of the bill, Therefore, instead of giving a specific May 21, 2007, ¢ ect|ve date for
persons campaigning for or againsta ballot proposition or nitiative, ‘as in the previous
draft ado te b%the commtted (which was later rescmded for other reasons | was ahle
0 accomp 1sh fhe same thin but n Ieaner ang s|m ler language, By removing sec. 2
fﬁom the Tist of sectl ns that ecome e e%tlve July 1, 2007,"sec. 2 beComes effective at
the time as | believe t e committee intenge

2. Regarding the section amending AS 3952 page 26, lines 19 -28), | modified
the Ia%guageJ of oral amend ment935 Relr%gg%)tagwe Bob Roses) fo c%nform vvnh

draft mg6 requnemetnts | conf ozn7neI net % ;rn %%r?eoon%ew %ubsle(célton 39efé%0n )
line rough page 27, li spondi icability sections
&%a by adding t eamer?deg gnguage poncing eppicaoily

3, The next committee of referral may want 0 con3|der tvvo changes to sec. 20 of the
bill, to better define the term MucuirSn AS Irecommend add| the

word “organizational” foIIovnn"—ttte—wGrd ma) orléy on pag 15 lines 24,
word mirority, on aqe line 28 lines 2 and 3 Wlth tha change the

sentence on page 16, line 4 that beqlns n th|s paragraph,” should be deleted bécause
"minority organizational caucus" s already defined inthe section and the extra reference



Representative Bob Lynn
March 6,2007
Page 2

would not be needed. 1 In my qpinion, the meaning of "majority organizational caucus" in
this context Is se??—ew ent, ngpnee S no further Hgﬂnmonjm t%%ﬁl

DCW:Imb
070461

Enclosure

1Rule number 1(8) of the Alaska State Legislature Uniform Rules says, in part:

For purposes of this subsection "minority" means a group of members
who have organized and elected a minority, leader and” who constitute at
least 25 percént of the total house membership.
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3067 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99001*1182
Mall Stop 3101 Deliveries to: 129 6th SI.. Rm. 329
MEMORANDUM February 26,2007
SUBJECT: Prohibition an loh b Igd (slator ouses and domestic
partners In rk
TO: Re p ntative Max Gruenberg
Attn Norman Cohen
FROM: Alpheus Bullard
LeBrs?atrve Counsel

Y'%%;E{ﬁg res Pers) g i J“% t t?lomlon as 0 thoe rr(t:e%rt]l%ltualor?earl |(t)¥ of theS art dpofsed sbtutory

In sece S%O tjqeeOr mmltteeg strtute ouse | (]{(D g%)fz

Versfon £ 1S my opinion thatt rohibition s 1t 1S currentl structure
mterpreted bya court%s d)nconstltutlonaﬁ P y

The First Amengment provides that "Congress shall mak no law . .. abridging ... the
right ofthe prae\r[p(t1 (Peah to assemble gand fition { eGovernmer] forga rgdr]ess of

ﬂ eV ces teAIasti nstrtutr n provides that" Persns nave a
atural 1 dgant to life, i bﬁtte ugo hl |tta |8 portungseslhgtn rotectlorrrs(t)rrr]t nelg th Free
ak Write, un ubhs ﬁ p |n |nvoI rt/hpt?t etltldhml_%
overn ent aoe cres a? core p0| |ca[ spee rns ha |ca es First
gn ment aran so el Jlortta gg(hlressemeand ass |m a 00 er
id lobh IBtS ﬁmE ment ﬂoa ott attem@tln 10) peréuade and |anuence |sI tors
arantee Irst ament); Eindandue v, Oregon overnmen ards an
ractices Commissjon 969P2 % 76,379 S e, 1998 Lobb |ng |s |t|cal

ebn a, loboy st 1S ttbeb e %@Wﬁ [ 10 eleg atur

Sub)j é/ nc v son

the'term Tob |st has hecome encrusted vvlth mvrdrous conno |ons eve te |rst

rou In trying to persuace nressron action 13 exerds
nc?mg 9r|ght ofpetltrg dUnﬁed State V. Harﬁs ATUS. 612

The fact that the proposed roh|b|t|n lies only o pa Iobb| vqu teer" and
grgs ntatlonaie PobB Ny erng exc ud%p ses 25<GH1 ) 85& X |ne 5 7 does not
the proposed Ero bition ffom con tlfutroh emere tutone
earnsa h ngRX rusm ISt Amen ment not Vitlate th
those rignts ett v. Killian. 300 Conn. ]973 CItI FoI ttv



C
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Re resentatrve Max Gruenberg
Fag(reuary

NcCo mick, 321 US. 573 e%1944 drthonal the | |vrdua| rights affordedb t
ka Constifution, art. I, sec. 1, inclue the right to ma ecertarnc ntracs Qrp A{ r1<a
oyment see State V. Bnserch Alaska C nstruction. . Inc.. f 8

) (The righ oen% e In frn economic end eavor thin grtrcu ar lndustgl %n
|m 0 ant riont for sitit rotection pur Maa Bo ?
scrutr of enact ensrm arnng ermpr})] ant righ
Begng[e |n eri nomlce e\rrre Ulres t tthestatesrntg rest un yrngteenac
only grtrmate ut |mp an, an that the nexH efween the endctment and t e
|rEgorta Interest It Serves ecgsg(? r,ustr In sc an Infringe tﬂ rﬂent on the persona
rrl% |eanslators' spouses and domestic e the state would have to de nstrate
a cormpelling Interest I the ? oses advanﬁ

he restnctron and an absence of ess
restnc Ve a] ernaérves in realizi g these ends
as ac nowe e

Ile the United Stctes ugr%

t|1at overnments have a egbtrmate |nterest In requlat yrsts
rl%r Elections Commission, 51: 2? "The activit |ei

of 0 |sts who have nect aceess to e]ected representatives, 1f Undisélo ed[O lrrrtgg el

resentt earance Of corfuption”), "statuteS atempting to restrict or
Exer IS o? ftAmenr}tment ”ﬂ s mast ba nar ovrﬂ Q gﬁnd representaconsrg ﬁ

a" ment articu (a [no e o{ exgressron 8 10 gIve vva ot
ctato n|Snr0;Jnr]reL_[edso Soclety. Broa rick v. Oklahoma, 413 U.S. 601, 611 - (]9735
itations om

While the United States Supreme Court has recoPnrzed that governments have a

S (e U o e
Zatréi see MeCon

: Sgr'ﬁtnétré‘t'vgeo N court that C(e)raz (t:nlro nraggrqarIYeISSIO%asrs forsuh

ﬁo% aIsetih %an f)erntene 0] promoteﬁ%
con nce mten] l%/ |s ators an to revent éy Jr lon an ary (P ra
corrugtron the pronifition 0? IS ¢ rrent ure ovvs a

ceo
spouses and gomestic partners of le nqrs ators notI yrng 0N ISSues before commr
Ich a Iegrslator spouse or do estrc partner mrqrt Serve, a matter on which te
Igrslators ouSe or domestic é) artner will Vote, etc. ~ Therefore, a court mr%ht concluge
th dtthe ban as struct ureﬁi IS not su |crentI}/ narrow fo further a'com [pellrn fate mteres(s
1S an unconstitutional Infrin ement on the First Amendment rights of tfle Spouses an
Omestic partners to wnom it applies

tism 0 |n|on that the state. may be unable to meet,its burden of emonstrat that no
ess e tn five aIternﬁ IVes exist t0 eljminate im ggrrety undue Influence, an ICts-
of-Interest, and that this restriction might be invalidated

TLAB:med
07-127.med

rohrbrtron 0 etEard
It
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(907) 465-3867 or 4652450 STATE OF ALASKA State Capitol
FAX (907) 4652029 Juiieau, Alaska 99801-1182
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MEMORANDUM February 28, 2007
SUBJECT: Constitutionality of statutes similar to sec. 5 of CSHB 10X )
draft version "K" (Work Order No. 25-GHI089YK)

TO: Representative Max Gruenberg
Attn: Norman Cohen

FROM Alpheus Bullard «
Le&sﬁatwe Counsel” '

In a response to an earlier memorandum, you have requested that | au%ment my.efforts by
searching for and examining a%exlstm C}udmal mtfrpretatlon of statutes similar to sec.
5o the proposed Committee Stibstitute for House Bill 109, draft version "K.

My research for the earlier memorangum began with such an effort, but | did not, and
have nat, unearthed any judicial examination faf]tatuto prohibitions on lobbying by a
legislative spouse or ddmestic partner as broad as that found in sec. 5

While decidedly second best, what | was able to find, was circumstantial evidence of
state legislativé and congressional consideration of similar provisions. The common
thread Or denominator discovered, is that while such broad prohibitions have been
considered, they are absent from the final enactments of the legislation In which the
Prow_smns were§ be included. For one exa]ngﬁlge, see the ethics opinion draft concerning
gféggtgry of Kentucky Senate Bill No. 7, 1993 at "www.Irc.ky.qov/ethics/Opinions/02-

The most similar provision to sec. 5 that | found, Is "S.], Commission to Strengthen
Confidence in Congress Act of 2007 passed by the United States Senate on January

.. The. bill" addresses statutor){ changes aﬁec_th lobbyists under the federa
Lobbying Disclosure Act and other Taws. The bill includes & prohibition on “official
contacts™ by a senator's spouse or immediate family member with the personal,
committee, and I%ade_rsmp staff of that senator if the spouse or immediate family member
IS a registered lobbyist or retained or employed by a registered lobbyist. If it becomes
law, a provision In the bill also would Prohgbn a senator's spousé from having any
"official contacts” with ang/g_senator or staff if the spouse s a registered lobbyist or

retained or employed by arégistered lobbyist. The provision in full réads:


http://www.lrc.ky.gov/ethics/Opinions/02-

Representative Max Gruenberg
February 28, 2007
Page 2

SEC. 113_PROHIBIT OFFICIAL CONTACT WITH SPOUSE_OR

IMMEDIATE FAMILY MEMBER OF MEMBER WHO IS A
REGISTERED LOBBYIST.

Rule XXXVII of the Standing Rules of the Senate is amended by-

(1% redesignating parar?raphs 10 through 12 as paragraphs

11 through 13 respectivel
%}rnsertrn after ragra h 9, the foIIowrn
f a Member's spous rmmedrate fam member is a

registered Iobbyrst under the Lobhying Discl osure ct of 1996, or

IS "employed or retained by sucr a rel\glrstered obbyrst for the
pur ose Of rnfluencrn% Ie%/lslatron the Member shall”"prohibit all
staff employeq ember (including staff in. personal
commrttee nd Ieadershrpoffrces) from having any offrcral contact
with the Member's spouse or immediate family member.

gMem ers an? em(p ees on th itaff of @ Member (rnclpdrng
Staff in persona ittee, ang leadership offices) shall b
rohrbrte from havrng any offrcral contact wrth a% pouse of a
ember who IS, 4 _Tegistered tfbyrst under _ t g Lobl grng
%rslrélt%srgae othrgtf 19%, or is employed or retained by such
c? The prohr ition in subparagraph (@) shall .not apptl; tq the
spjouse of a Member who was Serving asare%stered obbyist at
least 1year prror to the election of that Membe r'to office or dt least
1year prror 0 their marrra(Ire to that Member,
his paragraph the Term |mmed|ate famrly member means
feson dalighter " stepson, ?]tep hter, son-in-law, Vgter—rn—
aw, mother, “father, stepmother, stepfather, mother-in- Ia father—
in-law, brother, sister, step oraher of stepsister of the Member.
(. govtrack.us/congress/billtext.xpd ?bilI=sIIO-1)

This is as similar a provision as | have heen able to find.

If you have any questions, or if | can be of further assistance, please do not hesitate to
contact me.

TLAB:med
07-0132.med
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MEMORANDUM February 14, 2007
: onstitytionality of Amending AS 15.13040(p); CSHB
SRR %Wor& Order Ng. 25—LS(X)5'5\9<¢ ) “)
TO: Representative John Harris
Speaker of the House
Attn: Tom Wright
FROM: Alpheus Bullard
Legislative Counsel

You have requested a legal opinion on whether the referenced Committee Substitute for
House Bill 615 constitutional. The potential constitutional violation arises in secs. 2 and
5 of the Committee Substitute for House Bill 6. These two Sections amend

15.13040(b) and AS, 15.B.070fc), statutory sections that were changed by 2006
Ballot Measure No. Linitiative. | believe that the bil] may be constitutional, but that it Is
a close question. In this instance, my opinion Is without the benefit of a bright-line rule
or clear precedent, _therefo_%?_arewew? the relevant legal and historical information is a
geS%er%sr%a ryelement In providing a complete answer to your question.  Allow me to provide

Constitutionality of Amending an Initiated Law

Two Alaska court decisions are implicated.

In early 1974 two related initiative petitions were filed with the lieutenant governor.
One. déalt with conflict of interest, and the other election campaign disclosure.  Both
petitions were certified as having sufficient signatures and were schieduled for inclusion
on a statewide election ballot. The 1974 Legislature considered hoth matters, The
legislature did not take an¥ action on the conflict of Interest petition, but did adopt
legjislation, approved as ch. 76, SLA 1974, on campaign disclosures.

The lieytenant governor concluded that the campaign disclosure enactment was
substantially the same as the campaign disclosure petition™and voicied the Initiative. That
decision wds challenged. The challénger, Cliff Waifen, an initiative sponsor, contended
that the legislature had short-circuited the initiative process by passing a law determined
to be subStantially the same as the proposed Initiative. In’Its deciSion upholding the
lieutenant governor’_s conclusion, the Alaska Supreme Court observed that the legislature
enjoys broad authority to amend an initiative:
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The final constitutional provision states in pertinent part;

An mrtrated Iaw IS not subfj]ect to veto, and may not be
rertreae Xte egislature within two years of its effective
date. It mdy be amended atanytime ~

The constitution thus vests broad authorrty in the Iegrslature to vary the
terms of an Initiated law, atter Its adoption; by the Processo amendment.
ThIS pOWer amounts to a check or baIance agarns the Initiative process.
No_doubt the legislature was grven this power 0 assure that rnrtratrves
which were ill-agvised, which mrgtserro cripple or frustrate the
ound workrngs of dqovernm%nt or Which mr htoe | ractrcable ooudbe
tered or corrected rapidly by the leg |sIatur It wa obvrous |nten ded
by the framers thatthernrtratrve Iprocess should not e rmrtte 0 rsrut
tal government. functions or to rmﬂose intol era e burdens upon
establiShed administrative systems. To this end the legislature was grven
mle“ éattl)\rllerty to substitute its judgment for that of the” proponents of an

Warren v. Boucher, 43 P.2d 731, 737 (Alaska 1975).

But the legislature's authority to amend is not without limits. At the August 1974
primary eléction, the voters approved the second initiative petition, the conflict Of interest
roposal and 1t was certified and became_law on December 11, 1974 The 19/

eqislatre amended the law to chan e deadlines and to exclude certain former officials,
WHO unger the initiative Were requrre to file disclosures, from having to file. Ch, 2, SLA
1975, The Jaw was amended '\%arn that sessron by adding a further delay to the filin
deadlrne Ch. 25, SLA 19/5. NIr. Warren ch aIenoed the ‘amendments, contending thd
the ch an% s were beyond the authority of the legisTature to approve and amounted to a
"repeal” Of the Initiated faw.

ERIE clourt rejected his contentions in its decision in Warren v. Thomas. 568 P.2d 400
aska 1977):

The central Issue In the case at bar is whether the legislature has exceeded
the broad power by passrng an amendment which S0 vitiates the initiative
as to "constitute ItS repeal.” fWairenv. Boucher. 543 P.2d 731] at 737,
Warren arques that the changes are so drastic that they make a mackery of
the law, that the trial court erred in concluding the legislation was merely
"housekeeping,” and that the amendments amount to a repeal of the
law. . We disagree. [A]ln amendment of an act 0 eratesasare eal of Its
provisions o eextent hat theY are materrallé anged y, and rendered
repugnant to, the amendatory ac Meyersv oar 0 SuPervrsors of Los
Angeles County. ... 243 P:2d 38, 42"(Cal. 1952); see also W.R. Grasle
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Speaker of the House
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Company V. Alaska Workmen's Comp. Board. 517 P.2d 999 (Alaska

[ T]here remaing the questron whether the amendments so emasculate the
aw that it is effectively repealed. \We conclude that they do nut. There
are considerable language changies but these clarify and render the law
more precise. The fines.for violations of the Iaw have been reduced byt
the penalties are strII significant . Finally, the amended Iaw still
Imposes substantial disClosure requirements on public  officigls apd
effectuates the Intent of the electorate that those in"a position of public
trust be held'to a high standard of financial disclosure.

For the pur oses of this, aﬁpeal It Is unnecessary for us to decie at what
Pornt an amendment mrg De S0 drastic as to” copstitute a reEeaI of an
nrtrated law In vrolatro of the Alaska Constitution. In this case the
amen ments onl reduced the penaItres for violation. of the faw and
clarified some of the lan uag We are of the ? Inion that such an
amendment did not constittite & repeal of an initiated Taw.

Warren v. Thomas, 568 P.2d 400, 402 -404.

Thrs air of cases has_not been the court's last word. In Yute Air Alaska. Inc. v

McAlpine, 698 P.2d 1173 (Alaska 1980), the court decided an appeal by settrng out the
full text of the trial court oprnron whrch e Tnlarns the questions presented and, in our
view, properly resolves them. he trial court opinion, which the Supreme
Court acknow ed ed, declared that "P he two Warren cases estaplish the proposrtron that
the rovrsrons o ‘section 6 of article XI on amendment of adopted initiatives and on
VOIq endrn n dtraﬁves vest the le rslatarre with broad pOwWers to protect the state
agarns t e untoward e ectso |n|t|at|ve

AS 15.13.040(b)

AS 15.13.040(h ?was most recently amended bythe2006|nrtratrve entrtled "AnInrtratrve
Relatrn_u to contribution limits, lobb |sts and rsc osure: and é)rovr Ing for an effective
date he rnrtratrve repealed and reénacted AS 15.13.040(b) t provide that groups need
dyr port the ' tename address, principal occunatron an emrployer of the contnbutor
the date and amount contributed by €ach contributor.. contrrbutrons exceeding

00 in the aggregate a year. At that time AS 15.13 provided. that the name,
address date, ‘and ‘amount contributed by each contributor ereported in all instances,
and that for contributions in excess of $250 I the agdregate during a calendar year, that
the principal occupation and employer of the contributor'also be provided. The'effect of
this' section (section three. of srxr) of the initiated aw was to dispense with reporting
requirements ‘for contributions of $100 or less in the aggregate a Year (name, address,
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date, and amount up contributed up to $100) and reguire the additional information of the
%E'EB'BS' occupation and employer of thé contributor for contributions of $10001 -

00 (the rmmP_aI occugatlo_n and emﬁloyer of the contributor was already required
contributor information for contributions i excess of $20).

In a para?raph summarizing the_entirety of the initiative, the August 22, 2006 Ballotl
encapsulated the effect of Sec. 3 as "requirfing] groups to_disclose the name, address,
occupation, employer dege and amaunt given by each contributor for contributions more
than $100 during & calen a{)/ear. The Legislative Affairs Agency Summary in the 2006
Oﬁlfla| Prlmap/ Election Voter Pamphlet was margmall&)more Informative; [g]rougfs
would have tq report more about donors. For qifts over $1 toaqroup, the group would
have to_ provide the true source of the gift. “The group would also have 0 report the
donor’ eJob and the dpnors“emﬁlo er." [N the voter amPhIet, in the "Ballot Measure 1
Statement In Support” and "Ballot Measure 1, Statement n88p05|t|on pages, thehttmg
of the disclosure requirements for contributions of up to $100 dollars to groups receive

mentjon only In the text of the “Statement in Opposition” page as a “chande eliminat{in

the disclosure. of some names and addresses”. [trecelved no'mention in the "Statement

%LIJ Igﬁ\r/te This was the sum of information provided to the electorate about sec. 3of the

Conspicuous, in its absence from the ballot Ianguage and Legislative Affairs Summary of
the ) Ofﬁ? | Primary Election Votey PamPhI LIS an%/ ention of how sec. 3 of the
Initiative would operate o dispense with the required disclosure of the name, address,
date, and amount contributed by each contributor for contributions of up. to $100 du_rlnﬁ]a
calendar year. The change was not reflected in the title of the jnitiative_nor in the
summaries provided to th voters. The change, which dlsi)enses with the disclosure of
previously required contributor information,” s arguably less than consistent with the
reduced Contribution I|m|t?], I|m|ta%?6ns on Jopp mg, and more stringent disclosure
requirements that mace up the other 5% of the Initiative.

If this initiative is understood. as "effectuatfing] the intent of the electorate” Warren v.
Thomas, .the operation of the initiative's sec. 3, unexplained to voters, to dispense with
the required disclosure of the name, address, date, and amount contributed by each
contributor for contributions of up to $100 during a calendar year could be interpréted b

the court as effectin somethmq less than the intént or will of the electorate. While sec.

of the Initiative is the best statement, of its contents, the section did not appear on the
ballot itself, and where it was printed in the voter pamphlet, the text appeared as it would
after enactment. The voter did not have the benefit of comparing the proposed
amendment with the existing statutory text. V\/hllenlgnorance of the law may not be an
excuse, this was a tLaIIot measure laDeled by the “Statement In Sup|? It In the voter
pamphlet as the "Take Our State Back” initidtive, a measure that would limit campaign

%g%% t?lteatte of Alaska Primary Election August 22, 2006, Official Primary Election Voter
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contributions, and “close the .soft money loophole” . . . words and phrases poorl
reconchI d) With Sec. 3o?the Initiative. y o P poorty

AS 15.13.070(c)

AS 1513070(Pwas also amended by the 2006 Initiative entitled "An Initjative Relatrng
to.contribution fimits, lobbyists, and disclosure; and provrdrng for an effective ate.” Th
Initiative repealed and reenacted AS 15.13070(b) to provide that at group that IS nota
political Party may contrifute not more than $l per year" 10" a candidate, an
Individual con uctrng a Write-in camp argn 8 a candrdate another or Ag a non ro
entity, or to ort t}/ Previous tote as age of the initiatiye
had ovrd roup that Is_not apor ca arty may contrioute not mor t
Erer ear ommittee Substitute for Housé Bill"6 now proposes to further
Irmrtsu ntnbutrons to $o00 per year.

The_central issue for a court in |nter|oretrn the effect of the Iegrslatures amendment to
the initiated law is whether the legislature has exceeded their "broad power” by passing
an amendment which “so vitiates the rnrtratrve as 1o "constitute its repeal,” Warren v
Boucher at 737, . The changes to AS 1513070(c) are not_ drastic, and do not work
garnst the initjative, but further the sated goals Of the nitjative by further Irmrtrng
campaign contributions. IdontbeIreve that this amendment, which chan%es the statute
further the aims endorsed In the imtiative rtself, would be interpreted by a court o
amount to a repeal of the law.

un amendment of an act operates as a repeal of its provisions to the
nt that the}/ are materraIIy changed by, and rendered repugnant to, the
amendatory act." Meyers, at42

The.amended law imposes substantial camgar I contrrbutron restrictions and effectuates

the Intent of the electorate that ca gargnc butrons rom oroups be further restricted.

If the Initiative is understood as “effeCtuat rngg tbe Intent of the electorate” Warren v.

gc})]r?sltntast rl)tn rla? my opinion that the CommitteeSubstitute's amendment to this section IS
itut

Conclusions

It rs m opinion that, the Commrttee Substitute's chan?es to AS 1513 and

Of ¢) could be rnterpreted a court as a constitutional modification. While a
court could decide that these sections were key features to the Initiative, and the
Commrttee Substitute's changes are.unconstitutional, | helieve that the "oroad, power" of
the legislature to amend adopted initiatives recognized by the courts 1s sufficient in this
Instance to prevent the present amendment front offending art X1, sec. 6 of the Alaska
Congtitution: . . The  Committee Substitute's amendment to AS 1513040(0) and
15.13070(c) s In keeping with stated goals and rationales of the initiative, and operates
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to modify an.element of AS 15.13.040(h) that is arguably inconsistent with the initiative’s
other provisions. For these reasons, ' believe "a court could. find that the present
amendment does not operate as a repeal of the initiative's provisions "to the extent that
gg%are materially changed by, and rendered repugnant to, the amendatorv act." Mevers

If you have questions, or if I can be of further assistance, please do not hesitate to contact me.

TLAB:liw
0r-0824w
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Alaska State Legislature

teuton: (Jan-May) Interim: (June-Dee/
Sane Capitol, Room 208 716 West 4th Avenue, Suite 300
r'uneau, AK 99801-1182 Anchorage, AK 99501-2133

465-4859 (907) 269-0129
Fts (907; 465-3799 Fax (907) 269-0128

John Harris
Speaker of the House

SPONSOR STATEMENT

COMMITTEE SUBSTITUTE for HOUSE BILL 117 (JUD)
“An Act relating to proclamations issued by the governor calling the legislature into
special session.”

House Bill 117 was introduced in order to give legislators and the public more notice
in the event the Governor decides to call a special session outside of a disaster
declaration or after the conclusion of a regular session.

Special sessions have become the norm rather than the exception during my tenure
as a legislator. For “citizen-legislators,” who are trying to make a living outside of
their legislative duties, two weeks notice is insufficient and unfair to employers of
legislators during the interim. More public notice leads to more public
participation and ultimately, better legislation.

As stated in the first paragraph, the Governor still has tne statutory authority to call
a special session prior to the conclusion of a regular session, one hour after the
conclusion of session, if a disaster declaration is issued and legislative action is
required, or in the event of a disaster as defmed under Title 26.



Sec. 24.05.100. Special sessions.

a) The legislature may hold a special session not exceeding 30 calendar days in
Iengtg.)The spegcial sessionyshall be c%lled In either of the foIIOV\%ng Was: Y

(1) The governor m@/ call the legislature into special session by issuing a _
proclamatl?n at least S in advance of he_c?nyem_nq_da_te statedl in the proclamation.
At asxema session called by the governor, _egls ation 1S Timited to t esu@ Cfs
designated by the governor in the proclamation or to the subjects presented by the .
8?¥ﬁ5’€?£g%‘|‘3t LE?ereconsmeratmn of legislation, if any, vetoed following a regular session

82) The legislature may call itself into special session if two-thirds ofthe
membership resRonds_ln_ the gffirmative fo a poll conducted _bly the presiding offlcgr of
each house. Eac Premdlng officer may initiate a poll by thel Aomt_agreement, and each
shall initiate a poll upon the reguesto 25 percent of thé membership of each house,
expressed In wrl_tmq and signeq by those members. When two-thirds of the membership
to which the Ieglsla ure is enfltle_ responds in th%aﬁlrmatwe the (ﬁremdent ofthe senate
and speaker ofThe houyse sh _Igomtl announce the result ofthe pdll and a gate for the
convening of the special session. 1t one of the presiding officers Is deceased, has
refaﬂned, 0r IS inc Bamt ted, the presiding officer of the other house may conduct the poll
of the members ot both houses.

Sb) A special session may.be held at any location in the state. |f asReuaI Session
called Unaer (a)(l? of this section I tq be cdnvened at a location other than at the capital,
the gov mor Shall de5|?nate the location in the pr?clamatlon. |fa special session called
under (a)(2).ot this section IS to be convened at a location other than at the capital, the
re&%mg 0 |ce[]s shall agree to and designate the location in the poll conducted of the

embers of hoth houses.



Sec. 26.23.020. The governor and disaster emergencies.

@ The governor is responsible for megting the dangers presented by disasters to the
state ana |t38

eople.

() The governchr ISSUe orclers, gclamatloné and re 1%ulatlo necessa to carry

out the BFrtp se%oft is chapter, and amend or rescind them. These orders, proclamations,
and regufations have the fofce of law.

f % 0) If the governor fmdﬁ that a dls?ster has occurred or that a disaster is imminent or
threatened, the governor shall, by proclamation, eclareacondmon of disaster
emergency The disaster emer?encg/ remains i effect until the governor finds that the
danggr has passed or the disaster has been dealt with so that the emergency no longer
exists. The governor may terminate the disaster emergency by proclamation. A
proclamatlon ofd|saster emergency may not remain in effect Tonger than 30 days unless
exten ed gt e ggls lature by"a concurrent resolutjon. The proclamation must indicate
the nature Of the |s%ster the‘area threatened or affected, and the conditions that have
brouPht it about or that make possible the termination of the disaster emergency. A
proclamation to declare a condmon of disaster emergency must also state Whether the
ggc\{legrqor proposes to expend state funds to respond to thé disaster under (i) or (j) of this

() An order or roclamatlon Issued under AS 26.23.010 -26.23 220 shall be
dlssemmated promp \/ by means caIcuIated to brlng Its contents to the attention of the
genera public and, uriless Prevente or impeded ¥C|rcumstances attendant upon the

Isaster, n? omptly flledW| the Alaska division ot homeland security and emergency
g;)%naegse ent e lieutenant governor, and the municipal clerk in'the area to which it
I

reco\ ects 0 the state, local, and Inferjurisaictiona dlsaster emerq ncy Pans
51%3 jca etote omca ub diyisions or aréas in question, and constitu % hon}yfor
t e loyment a duseo any force to which the plan or plans apply and for use o
distrib utlon ofany su p|es equment materials, and facilities assembled stockpiled, or
?I anqedto be made available under AS 26.23.010 -26.23.220or any other provision of
aw rélating to disaster emergency response.

? During the effective period of a disaster emergencI)( the governor is fommander
in chiéf ot the oranlzed and unorganized militia and of afl other forces available for
emergency duty. The governor may delegate or assign command authority by appropriate
orderS or fequlations.

gg) In addition to any other owers conferred upon the governor by law, the
governor may, under AS 26.23,010 -26.23.220,

zg roclam?tlon ofa disaster emerrqeenc Sactlvateﬁ the disaster response Pnd



(1) suspend the provisions of any regulato statute prescribing grocedyres for the
conduct of state business, or the orclers of requlations of any state a? ncy, It compliance
with the provisions of the statute, order, or régulation would I[T)]reven , orsustantially
Impecie or delay, action necessary to cope with the disaster emergency;

(2) use all available resources of the state government and of each political
subdivision of the state as reasonably necessary to cope with the disaster emergency;

_ (3¥transfer rsonnel or alter the functions of state departments and agencies or
units 0T them Tor the purpose of performing or facilitating the performance of disaster
eMergency Services;

r%zlg subject to any applicable requirements for compensation unger AS 26.23.160,
commandeer or utiliZe any private %ogerty, except for all news media other than as
specn‘lcaII}/ provided for i AS 26.23.010-26.23.220, if the governor considers this
necessary o cope with the disaster emergency;

direct and _comgel the relocation of all or part of the gqpulation from any stricken
or threatened arf_a Inthe state if Ahe &overnor cqnsiders relocation necessary for the
preservation of life or for other dlisaster mitigation purpose;

(562 rescribe routes, modes of transportation, and destinations in connection with
neces &relocaﬂon;

(N control ingress to and eqgress from a disaster area, the movement of persons
wﬂhﬁhe area, angd tﬁe occupar?cy of premises In It P

) suspend or |jmit the sale, dispensing, or transportation of alcoholic beverages,
explo(o*SPves,%nd combusngles; PEReIng P Y

(9 make provisions for the availability and use of temporary emergency housing;
(10) allocate or redistribute food, water, fuel, clothing, medicing, or supplies; and

_ (]1'2 use money from the oil and hazardous substance release resPon_se account in the
oil and hazardous substance release prevention and response fund, established by AS
4%08.010. fo respond to a declared disaster emergency related to an oil or hazardous
substance discharge.

_The (Iqovernor may, expend during a fiscal I%/ear not mare than $500,000 of state
funds per incident To eprevent, minimize, or respond to,the effects of an incident that ma
0CGUr or pecurs In th ?tat and that, In the detérmination of the governor, poses a direc
and imminent threat of sufficient magnitude and severity t dUStI state action. Before
expending _funds_undTr this subsection to [espgnd to an incident, the governor shall

oV %aflpancf_m%[p an to cope wit tge Incident to the legislature in'the same manner
rescrioed for disaSter emergencies under AS 20.23.025 fa).



ga _Ifthe %overnor declares g congition of disaster emer%enc , éhe overnor may
expend during a fiscal )éear not more than $1,000,000 of state fundis pér disaster
declaration, including te assets of the disaster relieffund, to

flg save |ives, protect proper(t]y and public health rnd safety, or. lessen or avert the
threat 0f the disaster that poses a direct and imminent threat of sufficient severity and
magnitude to justity state action;

(2) implement provisions of law relating to disaster relief to cope with the disaster;

_ (S alleviate the effects of the disaster by making grants or loans to persons or
political subdnﬂsmns on terms the governor consider’s appropriate or by other means the
(Jovernor consicers appropriate.

_ g) |fthe disaster described in the governor's proclamation to declare a condition of
FIS&S er emergenc 15 a fire, the ?overni)r mag expend state funds as necessary to save
IVes or proteCt property and public health and safety.

. (l? The governor may expend more than $500,000 of state funds to cope with an
Incident uncer () ot this Section or more than $1,000,000 of state funds to cope with a
disaster under (1) of this section under the following circumstances:

(D) ifthe Ie?islature I5 in session, the legislature approves a financing plan to cgpe
with,tHe incident or disaster that ientifies tfie amount In excess of the expenditure limits
that is to be expended from state funds; or

() if the legislature is not in session, either

(A% the governar convenes a special session of the legislature within five days after
declaring the'condition of disaster mer?ency or within five days after providinga .
financing plan to cope with an incident to the legislature and the legislature convenes in
special session and [pProves a financing plan K coPe with the inciclent or disaster that
% re}r&tlflgrs the amount in excess of the expenditure limits that Is to be expended from state
unds;

(B) the Presid_ing officers of hoth the house of representatives and the senate agree
that & special sessiorshould not be convened and so advise the governor in writing:



Sec. 26.23.900. Definitions.
Inthis chapter,
(1) "commission" means the Alaska State Emergency Response Commission;

23 "dlisaster" means the occurrence or jmminent threat of widespread or severe
damage, Injury, loss of life or property, or shortage of food, water, or fuel resulting from

(A) an inciclent such as storm, hi_%h water, wind-driven water, tical wave, tsunami,
earthquake, volcanic eruPtlon, landslide, muaslide, avalanche, snowstorm, prolonged
extreme cold, drougPt, fire, flood, epidemic, explosion, or riof;

03? the release of oil or a hazardous substance if the release requires prompt action
to avert environmental danger or mitigate environmental damage;

ﬁ) efLuHJme t failure i the failure s not a predictably frequent or recurring event or
preventable Dy adequate equipment maintenance or operation;

(D) enemy or terrorist attack or a credible threat of imminent enemy or terrorist
attack in or %%alnst the state that the adjutant 9enera| of the Department of Military and
Veterans' Affairs or a_desngnee of the gajutan tg[eneral, In consultation with the
commissioner of public safety or a designee ofthe commissjoner of public safety,
certifies to the governor has hagh Jorobablh of occurring in the near future; the
certification must meet the standaras of AS 26.20.040 (cl:'In this subparagraph, "attack"
has the meaning given under AS 26.20.200 : or

%E) an outbreak of disease or a credible threat of an imminent outbreak of disease
that thé commjssioner of health.and sqcial services or a designee of the commissioner of
health andl social services certifies to the governor has a high probability of_occurrlrr\g n
the near future; the certification must be Based on specific Information feceived front a
local, state, feceral, or international agency, or another source that the commissioner or
the designee determines IS refianle;

ﬁ) "disaster emergency” means the condition declared b P_roclamati_on ofthe
80\/_e or or declared by the principal executive officer of a political subdivision to
esignate the ImminenCe or occurrence of a disaster;

(4) [Repealed, Sec. 22 ch 179 SLA 2004].

(5) "hazardous substance" has the meaning given in AS 46.03.82 :

(6) "major disaster" has the meaning given in 42U.S.C. 5122

(7) "political subdivision" means






FISCAL NOTE

STATE OF ALASKA Fiscal Note Nurmber HB11 7L AMLSA-2-160,
2007 LEGISLATIVE SESSION Bill Version: HB117
() Publish Date: ~
Revision Date/Time (Note if correction): Dept. Affected;_ Law
Title An Act relating to proclamations calling a RDU Civil
_ special session. Component Labor & State Affairs
Sponsor Representative Harris
Requester House State Affairs Component No.

Note: Amounts do not include inflation unless otherwise
OPERATING EXPENDITURES
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Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING
[CAPITAL EXPENDITURES [
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FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 3F
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Other (Specify Type-Do not abbreviate)
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Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal:
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Full-time
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Temporary

ANALYSIS:  (Attach a separate page if necessary)

The bill would require the governor to issue a proclamation at least 30 days in advance of the convening
date of a special session unless the proclamation is issued under AS 26.23.020(k), while both houses of
the legislature are in regular or special session, or within one hour after the first house has adjourned from
regular or special session. The department does not anticipate any significant fiscal impact.

Prepared by: Robert Meiners, Acting Director Phone 465-5427
Division Administrative Services Division Date/Time 2/16/07 9:37 AM
Approved by:  Robert Meiners for Talis Colberg, Attormey General Date 2/16/2007

Agency Departrrent of Law
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Alaska State Legislature

Session:
Alaska Stale Capitol, Kin DS

500 E. Railroad Ave
v* usilla, AK 99654 Juneau, AK 99801-1182

LaUrun:

Phone: (907) 465-3'4!
Fax:(907)465-23Sl
Toll Free: (800) 565-3743

Rg>_C4»l_Gcltix«lci;i4 state ak w

“hone: (907) 376-3725
(907) 376-4768

R%%r_esentative Carl Gatto
Co-Chair, House Resources Committee

District 13 - Palmer

SPONSOR STATEMENT
HB 132

"An Act designating thefirst Tuesday ofMay as Alaska Agriculture Day."

HB 132 acknowledges the importance of agriculture in Alaska. This bill is in
recognition of the farmers and those in related industries who feed our state
and add more than $50,000,000 annually to the economy of the State of
Alaska. Agriculture in Alaska has truly great potential particularly in the
area of pharmaceutical com and other highly advanced areas of agriculture.
It is crucial that we take every opportunity to take advantage of the strengths
of this state and educate our students and our workforce in the value of
modern agriculture to our economy and our society.

As a Representative of Palmer, member of the NCSL Agriculture and Rural
Development Committee, and the CSG Agriculture and Rural Policy Task
Force I'know firsthand the need for, and value of, agriculture in Alaska and
urge your prompt and favorable action on this bill.



«Aiaska Agriculture in the
Classroom

Victoria Naegele, director
9788N Waldo Reed Rd. « Palmer, AK 99645
907-746-2172;fax 746-2173; AKAITC(a).alaskaih nrv

Representative Carl Gatto
Room 108 State Capitol
Juneau, AK 99801~

February 16, 2007

Dear Representative Gatto:
| appreciate your introduction of HB 132, Alaska Agriculture Day, in 25th Legislature. This

bill is important to help raise the visibility of agriculture in this state, and provide an impetus for
greater agricultural literacy among our students and population at large.

In working with the Alaska Agriculture in the Classroom program for the past eight years, |
have been alarmed how little about agriculture many Alaskans know. Far too many have no idea
what agriculture is. Those who know may not realize this state has any agricultural production, and it
IS very clear that people in other states largely consider Alaska as a state without agriculture.

Given Alaska’s ranking in agricultural production, that is too close to the truth. We live ina
state that relies almost entirely on food brought to us from thousands of miles away. In a world of
conflict and uncertainty, that is a real security risk. Only through support of our state’s agricultural
Industry can we inch away from that 97-98 percent import figure, and begin helping Alaska farmers

feed Alaskans for at least a few days.
Alaska AITC continues to work on many fronts to promote agricultural literacy. Just released

15 the new “Hopeful Harvest” series of Alaska agricultural history lessons to supplement the state

more



requirement for Alaska studies. There was no mention of agriculture in the standards, written by the
Alaska Department of Education, and no lessons devoted to our important and rich Alaska
agricultural history until “Hopeful Harvest.”

While the designation of a special Alaska Agriculture Day may seem a superfluous thing to
some, it provides a focal point for Alaskans to unite for a moment to consider who grew or raised the
food we eat. It gives us a chance to appreciate the rich soil with which some areas of the state are
blessed. It gives us a chance to thank those who help provide us with food.

Again, | appreciate your willingness to help with this effort once again. Please let me know if

there is anything | can do to help make a reality this permanent designation of the first Tuesday in

May as Alaska Agriculture Day.

Sincerely,



Sandra Wilson

From: Bryce Wrigley [deltaswcd@wildak.net]
Sent: Friday, February 16, 2007 3:34 PM
To: Sandra Wilson

Subject: Alaska Ag day

Dear Representative Gatto,
Iwas pleased to read about your bill extending Alaska Ag Day apermanentstatus inthe state. | support the

designation with enthusiasm and hope your hill has a good receptionamong theother lawmakers. To many of us
involved in agriculture, every acknowledgement of legitimacy from the state is most welcome. Much is made of
the money that was spent on developing agriculture in Alaska, but when looked at in perspective of other efforts
to develop industries in the state, it has been a pittance. In the last 50 years, $71 million has passed through the
Agricultural Revolving Loan Fund. So for an average of $1.4 million per year over 50 years, there is now an
agricultural industry that grosses nearly $50 million per year. That does not look like a failure to me. For some
reason though, that is what the state has been led to believe.

So, thank you for your bill and good luck.

Bryce Wrigley

Alaska Farm Bureau President,
Delta Chapter

2/19/2007


mailto:deltaswcd@wildak.net

SARAH PAUM, GOVERNOR

JB CENTRAL OFFICE
1800 GLENN HIGHWAY. SUITE 12
PALMER, ALASKA 99645-6738

DEPARTMENT OF NATURAL RESOURCES PHONE:  (907) 745-7200
FAX: (907)745-7112
0 NORTHERN REGION OFFICE
DIVISION OF AGRICULTURE 3700 AIRPORT WAY

FAIRBANKS, ALASKA 99709-4699
PHONE: (907) 451-2780

FAX: (907) 451-2751

PLANT MATERIALS CENTER
5310 S, BODENBURG SPUR
PALMER, ALASKA 99645-9706
PHONE: (907) 745-4469

FAX: (907) 746-1568

February 22, 2007

The Honorable Carl Gatto
Alaska House of Representatives
State Capitol, Room 422
Juneau, AK 99801-1182

Dear Representative Gatto:

On behalf of the Board of Agriculture and Conservation | would like to express my
appreciation for your efforts in introducing House Bill 132, “An Act designating
the first Tuesday of May as Alaska Agriculture Day.”

Agriculture is an important industry in our State and deserves the public’s
recognition. | encourage you and other members of the Alaska Legislature to

continue to support our farm and ranch families.

Staff at the Division of Agriculture is working closely with Alaska Agriculture in
the Classroom?’ Victoria Naegele in developing events and activities to promote

and support Alaska Agriculture Day.

Thank you for your continued support of Alaska agriculture.

Sincerely, *

IcT.
Rhonda Boyles, Chair
Board of Agriculture and Conservation

CC: Edmund Fogels, DNR, Commissioners Office
Lany DeVilbiss, Director
Melanie Lesh, DNR, Legislative Liaison
Douglas Warner, Development Specialist

“Develop, Conserve, and Enhance Natural Resourcesfor Present and Future Alaskans. K



STATE OF ALASKA

2007 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):
Title Designating the first Tuesday of May as Alaska

Agriculture Day
Sponsor
Requester

Expenditures/Revenues

Representatives Gatto. Salmon

"RDU

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants &Claims
Miscellaneous
TOTAL OPERATING

ICAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type--Do not abbreviate)
TOTAL

Estimate of any current year (FY2007) cost:

FISCAL NOTE

Fiscal Note Number 1
Bill Version: HB 132
(H) Publish Dete: 3/28/07

Dept. Affected:
Component Administrative Services

Component No. 46

(Thousands of Dollars)

FY 2008 FY 2009 FY 2010 FY 2011 FY 2012
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
(0[0] 0[0) 0[0) (0[0] (0]0]
00j 00j 001 0.0 I 0.0 1
oo oo 0.0 0.0 0.0

(Thousands of Dollars)
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0
(0[0) (0[0) 0[0) 0[0) Q0

Mark this box (X) if funding for this hill is included in the Governors FY 2008 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

(Attach a separate page if necessary)

This leglislation should have no fiscal impact on the agency.

Prepared by:  Rosezella Michalsky, Executive Secretary
Administrative Services

Division
Approved by:  Kevin Brooks
Agency

(Rvisd 9IBZIEMB

Phone 465-5655

Administration
Centralized Administrative Services

FY 2013
0.0
0.0
0.0
0.0
0.0
0.0
0.0
0.0
Qo

00j
0.0 I

0.0
0.0
0.0
0.0
0.0
0.0
Qo

Date/Time 3/27/07 8:00 AM

Department of Administration

Date 327/2007
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SENATE COMMITTEE REPORT

DATE: 5/9/07 FURTHER: Judiciary

DATE TURNED
INTO OFFICE:

State Affairs Committee considered CS FOR HOUSE BILL NO. 151 (JUD)

HB 151 INDEMNITY CLAUSE IN PUBLIC CONTRACTS
‘An Act requiring an indemnification, defense, and hold harmless provision in construction-related
professional services contracts of state agencies, quasi-public agencies, municipalities, and political

subdivisions."

and recommerds:

SENATE BILL:
be replaced with [ JSCS or [ ]JCS [ 1 Same Title

[ 1 New Title
adopt previous [ ]SCSor[ ]CS

HOUSE BILL:
attached amendment(s) [ 1 Same Title

[ J Technical Title
adopt Letter of Intent Change

[ 1 New Title w/

[ further referral to Committee SCR#_
NEW FISCAL NOTE(S): PREVIOUS FISCAL NOTE(S):

[ 1 APPROPRIATION - no fiscal note

IfIIC fourr.



A laska State Legislature

Representative Craig Johnson
Hoise District 2S

Sponsor Statement

House Bill 151

An Act requiring an indemnification and hold harmless provision in professional
services contracts of state agencies, quasi-public agencies, municipalities, and
political subdivisions.

HB 151 will require uniform indemnification and hold harmless provisions in professional
services contracts for all public agencies within the state of Alaska.

Over the last several years, there has been a significant increase in litigation related to
One reaction to this trend has been for public agencies to include
language in new construction projects contracts. This language
responsibility for

public projects.
indemnification
insulates public agencies from liability by unfairly transferring

negligence to design consultant companies.

These indemnification clauses are typically either uninsurable or insurable only at very

When a contract cannot be insured, design professionals must either accept

high cost.
The results of this

an unduly high degree of liability or walk away from the contract.

increased liability include:
Increased costs to the design professionals (which translates into increased

overall costs for public projects)

+ Decreased participation from design professional companies on competitive bids
for public projects (which again increases the costs of these projects)

+ The elimination of many smaller local design firms due to their lack of the
financial wherewithal to defend themselves from civil lawsuits, or worse, from
loosing a civil lawsuit that stemmed from negligence on behalf of a public agency

HB 151 prescribes uniform contract indemnification language for all state agencies and
makes each party in a professional services contract financially responsible for their own
liabilities and distributes joint liability on a comparative fault basis.

The question of indemnification has been addressed by the Alaska Department of
Transportation, whose language has been adopted by many boroughs and agencies
throughout Alaska for decades. HB 151 means to standardize their approach, and in
doing so, provide a fair and equitable business climate within the State of Alaska.

HB 151 has already passed through the State Affairs Committee, where changes were
made that (1) brought it more in line with current DOT language and (2) narrowed its
scope to only construction-related contracts.



FISCAL NOTE

STATE OF ALASKA Fsea Nc’e Nurncer h315l-DCA-R,V-3-15-C7
2007 LEGISLATIVE SESSION BnlLers.cn: MB 151
li Pubi sh Dale:

Revision Date,Time (Note if correction): 3/15/2C07 Dept  Affected: Admin strat on
Tit'e An act requiring an indemnification and np:d ®ou R sk Management

marmless provision m state prof. serv contracts Component RsK Management
Sponsor Representative Johnson
Requester House State Affairs Component No. 71
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do notinclude inflation unless otner.vse noted below.
OPERATING EXPENDITURES FY 2006 FY 2009 FY2010 FY2011 FY 2012  FY 2013
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

e T OTAL OPERATING 00 00 00 00 00 00
CAPITAL EXPENDITURES | | | | |
CHANGEIN REVENUES () | | | | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF,Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0

Estimate of iny current year (FY2007) cos
Mark this bux { X) if funding for this bill is mcluded n the Governc s FY 2008 budget proposal: .

POSITIONS

Full-time
Part-time
Temporary

ANALYsIs:  (Attacha separate page ifnecessary)

This legislation requires use of standard indemnity clause in “professional service" (AS 36.30.990)
agreements by all public agencies as brcadly defined.

The stipulated 'anguage proposed is similar to standard terms already being used for many years by state
agencies protected by state's self insurance program administered by the Division of Rii,< Management,

thereby there is no operational or financial impact.

P-epared by: J. Brad Thompson. Director Phcre 465-5723
Division Risk Management Date.Time 3.15,07 4:00 PM
Approved by:  Kevin Brooks. Deputy Commissioner Date 3,15,07 5:00 PM
Agency Department of Administration
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AllasUtad Siilldar*
and Canlraatora. Inc

Alaska Chapter

2006 Board of Directors

I*estry Lind, ChaIﬂTBn

Consolidated Enterprises, Inc.

in aibert, Past Chair

~oelhoven Qilfield System
Services, Inc.

Klebs, Chalr-E|EC'[

K.ebs Mechanical, Inc.

Ron Alban
s ZZretary/ Treasurer

a,ran & Company, CPA’s

j-yjte Aune
AAA Fence, Inc.

jcrvi Fortner
M«oc:an Systems, Inc.

Mar* Pate, Chapter Labor

Attormey

E oe. Miller & Pnte P.C.

<8l smith

Wire Communications &
E'ecthcal, Inc.

Rockwell Smith
Preferred Plumbing &
Heating

joanr.e Trefethen
Two Cities Construction, Inc.

360 West Benson, Suite 200

April 27, 2007
To Whom It May Concern:

This letter | vvrlttnmsu o of HB 151 on behalfof the
members o Asso&ated Builceers and Contractors O{A[

The me bershlp rw Su Ports the idea of
Indemn| catlo ense an €SS provisions In
construct|on -Ie ate rofessmna ser\nces contracts of state
%%Oﬁuaﬂ pubI agencles, municipalities and political

Sincerely,

/)

Reffel N
Pre5| ent and CEO

Anchorage, AK 99503 « Tel: 907.565.5600 ¢« Fax: 907.565.5645 « Email: Infoigabcalaska.i



Murray Sc Associates, P. C. Consulting Engineers
wuaa. . milJ-IMI [WH] 'w ~sis uw [VE) Tm4IS2

March 14, 2007

The Honorable Beth Kertjlla
State Capitol, Room 404
Juneau, AK 99801-1182

The Honorable Craig Johnson
State Capitol, Room 126
Juneau, AK 99801-1182

Subject: House Bill HB No. 1S1

Dear Representatives:

As a private professional engineer and owner of a local engineering firm | would like to
inform you that | strongly support HB 151. The University and the City and Borough of
Juneau has required indemnification language in our past contracts which is very arbitrary,
unfair, and likely not even enforceable.

Some professional will not even compete for thee projects solely because of the
indemnification requirements. Time and effort are wasted reviewing these unfair

requirements.

Please vote in support of this bill. If you have any questions, please contact me.

Cordially,

Douglas Murray, P.E.
President, Murray & Associates, P. C.
(907)780-6151



March 14. 2007

The Honorable Craig Johnson
State Capitol. Room 126
Juneau. AK 99801-1182

RE: Support of HB151
Dear Representative Johnson:
We are writing to express our support of the indemnification provisions addressed in HB 151.

Livingston Slone, Inc. is an architectural firm providing professional services for facility designs and 1
have been negotiating contracts with State, Federal and Local government agencies on my firm’s
behalf for more than 30 years. Indemnification provisions in contracts as a whole create one of the
greatest difficulties in reaching agreement during contract negotiations. They can result in added costs,
schedule increases and hard feelings at a time when owners and professional firms need to be
cooperating for the good of a project.

Many public-agency contracts, such as that of the University of Alaska, require professional firms
(A/Es) to indemnify the owner even if the A/E is not at fault. Livingston Slone and our colleagues in
the design professions can, and do, carry insurance for professional liability, business liability, etc. We
can accept liability our acts and performance, but not the acts or performance of others. State law
requires the Architect or Engineer of Record to be liable and not their employer. So, indemnifying an
owner even when the A/E is not at fault puts tremendous risk on individuals; risk that cannot be
insured under normal policies. The indemnification provisions are almost always the contract points
that require both the owner and the A/E to consult attorneys, driving up the costs of doing business for
both. We invest literally tens thousands of dollars in getting proposing on and negotiating contracts.
This puts us at a commercial disadvantage and we are often forced by circumstance to sign contracts
that have indemnification provisions that we can’t insure.

The language you have crafted in HB151is much better than that which currently exists. Contractors
take responsibility for problems when they are at fault, Owners do so when they are at fault and if the
fault is shared, each party takes responsibility at the level or percentage they are at fault. It is a win-
win proposition. Having specific indemnification language codified into law will make negotiations
easier and more cost effective for both the public agency and businesses. These cost savings can result
in more efficient use of public and business resources.

Thank you. HB 151 is certainly a step in the right direction.

Sincerely,
LIVINGSTON SLONE, INC.

Thomas W. Livingston, FAIA
civil Engineer Architect
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March 12. 2007

The Honorable Craig Johnson,
State Capital, Room 126
Juneau, Alaska 99801-1182

Subject: HB No, 151
Dear Representative Johnson.
I am writing this letter to endorse and strongly support HB No. 151 for the following reasons.

1 Errors and Omissions insurance covers negligence, errors, and omissions of the
professional. These policies do not cover liabilities arising due to the negligence, errors, or
omissions of the Owner. As such, unfair indemnification clauses may not provide the Owner
with the liability coverage that they expect.

2) Some professionals will not compete for projects containing unfair indemnification
requirements. As a result, the most qualified professional may not be selected for some
projects and this is detnmental to the public interests.

3 Substantial time and expense is incurred by professionals and insurance companies as they
review and assess the unique indemnification language contained in each professional
service agreement. This raises the cost for public projects.

4) When a public agency shifts the liability for their actions to consultants, the public agency is
likely to be less diligent and increase the likelihood of negligence, errors, and omissions.
This is not beneficial to the public since there is still a negative impact to the public,
regardless of who is held responsible.

5) In many cases when a problem arises, both the public agency and the design professional
have contributed to the problem. Arbitrarily assigning liability to the design professional is
unfair and may prevent the public agency from taking the appropriate counter-measures to
prevent similar problems in the futjre.

Reputable engineers, architects, surveyors, and scientists are agreeable to bear responsibility for our
mistakes. We maintain comprehensive and expensive errors and omissions insurance policy to
protect our clients should we were to be negligent in our professional services. However, it is unfair
and not in the public interest for us to accept this risk for the performance of other parties whose actions

are well beyond our control.

Please contact me at (907) 344-7575, or by e-mail at rardykinrev kinrevenq,5)alaska ret if you require
additional information.

Sincerely,
Kinney Engineering, LLC

James R. (Randy) Kinney. P E. PTOE
Member



March 10, 2007

Representative Craig Johnson
State Capitol, Room 126
Juneau, Alaska 99801-1182

Re: House Bill 151

Design Alaska strongly supports House Bill (HB) 151 requiring faiily apportioned
indemnification and hold harmless provisions in the professional sen/ices
contracts of public and quasi-public agencies.

Use of indemnification and hold harmless provisions that require design
professionals to assume liability beyond their own negligence serve the purpose
of reducing agency risk by insulating the agency from its own negligence. This
unfairly and inappropriately creates a liability risk for professional service firms
that is not uninsurable. Design Alaska’s professional liability insurance covers
only our own negligent acts, errors or omissions; our professional liability
insurance cannot be extended to cover the negligence of others.

Design Alaska strongly supports the HB 151 legislation prescribing
indemnification language that is uniform for all governmental agencies in Alaska;
that requires each party to be financially responsible for their own neglige.it acts,
errors, or omissions; and that apportions liabilities on a comparative fault basis.
We believe HB 151 as currently written will clarify the contractual liabilities of the
parties and allocate risk in a fair and balanced manner. Thank you for
sponsoring HB 151.

Sincerely,

hocinn Ala«lra Inr

cC: JBW, CHM

c: new project documents"Q05'hb 151 hb151 etterdoc

Design Alaska Inc.  Architects  Engineers « Surveyors
601 College Road Fairbanks Alaska 99701 907 462 1241
Fax 907 456 6883 E Mail mail@designalaska.conr.
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Sincerely,
DOWL Engineers

Stewart G. Osgoock'P.E.
President
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“arranger,” “operator.” "generator.” or “transporter” of
hazardous substances, as defined in the Comprehensive
Environmental Response. Comi'eiisation, and Liability Act
of 1990 (CERCLA), which are or may be encountered at or
near the Site in connection with ENGINEER'S activities

under this Agreement.

F, If ENGINEER'S services under this ‘gqreement
cannot be performed because of a Hazardous
Environmental Condition, the existence of the condition
shall justify ENGINEER'S terminating this Agreement for

cause on 30 days notice.
6.11 Allocation of Risks
A. Indemnification

1 To the fullest extent permitted by law,
ENGINEER shall indemnify and hold harmless
OWNER, OWNER'S officers, directors, partners, and
employees from and against any and all costs, losses,
and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other
professionals, and all court or arbitration or other
dispute resolution costs) caused solely by the negligent
acts or omissions of ENGINEER or ENGINEER'S
officers, directors, partners, employees, and
ENGINEER’'S Consultants in the performance and
furnishing of ENGINEER’S services under this

Agreement.

2. To the fullest extent permitted by law,
OWNER shall indemnify and hold harmless
ENGINEER, EN' INEER's officers, directors,
partners, employees, and ENGINEER'S Consultants
from and against any and all costs, losses, and damages
(including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals,
and all court or arbitration or other dispute resolution
costs) caused solely by the negligent acts or omissions
of OWNER or OW NER'S officers, directors, partners,
employees, and OWNER'S consultants with respect to
this Agreement or the Project.

3. To the fullest extent permitted by law,
ENGINEER'S total liability to OWNER and anyone
claiming by. through, or under OWNER for any cost,
loss, or damages caused in part by the negligence of
ENGINEER and in pan by the negligence of OWNER
or any other negligent entity or individual, shall not
exceed the percentage share that ENGINEER’S
negligence bears to the total negligence of OWNER.
ENGINEER, and all other negligent entities and

individuals.

4. In addition to the indemnity provided under
paragraph 6.11.A.2 of this Agreement, and to the
fullest extent permitted by law, OWNER shall
indemnify and hold harmless ENGINEER and its

officers, directors, partners, employees, and
ENGINEER'S Consultants from and against all costs,
losses, and damages (including but not limited to all
fees and charges of engineers, architects, attorney s, and
other professionals, and all court or arbitration or other
dispute resolution costs) caused by, arising out of or
resulting from a Hazardous Environmental Condition,
provided that (i) any such cost, loss, or damage is
attributable to bodily injury, sickness, disease, or death,
or to injury to or destruction of tangible property (other
than completed Work), including the loss of use
resulting (herefrom, and (ii) nothing in this paragraph
6.11.A.4. shall obligate OWNER to indemnify any
individual or entity from and against the consequences
of that individual's or entity’s own negligence or

willful misconduct.

5. The indemnification provision of paragraph
611.A1 is subject to and limited by the provisions
agreed to by OWNER and ENGINEER in Exhibit I,
"Allocation of Risks,” if any.

6.12 Notices

A. Any notice required under this Agreement will be
in writing, addressed to the appropriate party atits address
on the signature page and given personally, or byregistered
or certified mail postage prepaid, or by a commercial
courier service. All notices shall be effective upon the date

of receipt.
6.13 Survival

A. All express representations, indemnifications, or
limitations of liability included in this Agreement will
survive its completion or termination for any reason.

6.14 Severability

A. Any provision or part of the Agreement held to be
void or unenforceable under any Laws or Regulations shall
be ueemed stricken, and all remaining provisions shall
continue to be valid and binding upon OWNER and
ENGINEER, who agree that the Agreement shall be
reformed to replace such stricken provision or part thereof
with a valid and enforceable provision that coi.ies as close
as possible to expressing the intention of the stricken
provision.

6.15 Waiver

A. Non-enforcement of any provision by either party
shall not constitute a waiver of that provision, nor shall it
affect the enforceability of that provision or of the
remainder of this Agreement.

6.16  Headings

A. The headings used in this Agreement are for
general reference only and do not have special significance.

Standard Form of Agreement
Between Owner and Engineer for Professional Services
Page 7 of 13



March 9. 2007

Representative Craig Johnson
State Capitol. Room 120
Juneau. AK 90801-1182

Subject: HB-15|
Dear: Representative Johnson
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Thank you for addressing this matter.

Sincerely;

Mark A Kneedler, AIA
Presioent
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Alaska SocietyofProfessionalEngineers

ProfessionalEngineers in Private Practice
720 W. Dimond Boulevard, Suite 20J .Anchorage, .AK 99515

March 9,2007

The Honarable Craig Johnson,
State Capifal, Room”12%6
Juneau, Alaska S0B01-1182

Subject: HBNo. 1l
Dear M. Johnson:

The Professional Engineers in Private Practice is a professional society for individuals providin consultlnP
services to private and pyblic clients. Our members have observed a steady increase inthe nunjoer of public
agency professional service aqreements that require design professionals to assume liability which is
uninsurable. e believe that this (syPe ofprofesm?nal SefviCe contract Iangua e analr and is not Inthe
best Interest of the public. We encorse and strongly support HB No. 151 for the following reasons.

1) Errors and Omissions jnstrance covers negliq nce, eyrors, and omissions f the Erofessional. These
policies gq not cover liabilities arlsm%due t0tne negligence, errors, or omissions of the Owner, As
such, unfair indemnification clauses may not provide the Owner with the liability coverage that they

EXpeCt. _ _ y e .
2) Some professionals will n?_t compete for ﬁrOjeCtS contammg unfair indemnification reguirements.
'bAeSngfriugllt Otftlﬁem% tlﬂuall ledl professional may not be selected for some projects and this Is not
Jd Substantia} fime Iﬁe_)tnd expense js inqurred by grofessionals and insurange companies as they review
%rp]?sarsggsess ttfrlleelégls(al%% r| %%wglflr%aggg language contained In each professional service agreement
en aﬁublic a%%w,cR/ ghifts tﬁ)e [llgb%f r%heiractions to consultants, the public agency is likely to
be less d |?enta Increase the likelindod of negligence, errors, and omissions, ThiS IS ot
Pees%egr%gl'%lleo the public since there is still @ negafive impact to the public, regardless ofwho is held
IDle.
Inmany cases when a problem arises, both the public agency and the design professional have
) contrlbﬁted fo the pro_bPem. Aytrarily assi nlr% Ilablﬁ_?y to%he design prgfeglonal IS unfair and
ma% roreve_nt the &mllc agency from taking the dppropriate counter—measures to prevent similar
problems In the future.

The Professional Engineers in Private Practice believe that itis in the best interest of the public that each.
partY Ina professiondl service agreement be financially responsmle for their own lighilities and to apportion
joint liabilities on a comparative fault basis. As stich, we strongly support House Bill 151

Amnold N Harcer, PE,
Chairperson, Alaska Chapter



