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• Authorization of mixing zones in individual and general permits.
• Use of translators in determining permit limits for metals.
•  Ability to refine effluent limits as data are collected.
• Only compliance monitoring included in permits with separate agreements for scientific 

data collection.
• Acknowledgement of the use of the best technologies.
•  Requirements and process for site-specific criteria based on natural conditions.

Guidance Docum ents

Guidance documents prepared for the specific needs of Alaska operators and facilities are 
important to the workgroup. Fact sheets, frequently asked question summaries, and other 
guidance documents need to be current and posted on the web for easy access. The following is 
a list of specific guidance documents and fact sheets mentioned by workgroup members:

•  Guidelines for baseline data collection for major, new projects.
•  Permit process flow charts and processes explained in chronological order.
• Case-by-case best available technology guidance for industries lacking "iffhient 

guidelines.
•  Clear explanation of when a discharge to the subsurface requires an NPDES or 

Underground Injection Control (UIQ permit.
• A fret sheet to accompany individual and general permits.
• Understandable regulations ordered to follow the permit development process.

P u b lic  Participation  and P u b ic  N otlca Procaas

In addition to die EPA requirements for public notice, the state snould use the Alaska Online 
Public Notice System.

Parm lttM  Rnvtnw o f D raft and Proposed F ina l Perm its

The workgroup stressed the importance of communication with Alaska permit writers throughout 
the permit development process and, in particular, saw value in an opportunity for permittee 
review of draft and proposed final permits prior to issuance to avoid misinterpretations, 
omissions, M  simple

Com pliance A ssistance

The workgroup wanted to ensure that a state NPDES compliance program would be managed in 
a responsive manner. An exit interview by inspectors, where coocerns and problems are 
discussed, is critical for operators to know what needs immediate correcting. Waiting months for 
in  inspection report w u  viewed as potentially detrimental to receiving water quality and may



result in cumulative fines that largely reflect the permitting agency’s inaction. The workgroup 
wants a state program committed to compliance assistance in addition to enforcement 
Additionally, the workgroup wants the state program to have:

• Use of the full range of administrative tools available to the state such as Compliance 
Order By Consent, Notice of Violation, and compliance schedules.

•  A DMR database that retains “qualifiers” on analytical results.
• Flexibility in the use of “Supplemental Environmental Projects” in lieu of fines, when 

appropriate.
• A process for immediate correction of de minimus issues.
• Procedures for “paper audits” as an alternative/adjunct to full inspections.
• Opportunity to request “enforcement free” compliance assistance audits.
• Use of the state’s inspection ranking system to determine routine facility inspection 

schedules.
• Use of other department and state staff to inspect or follow-up on inspections when they

are at a facility.
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Appnals ProcM S

The workgroup highlighted the appeals process in Alaska as being a significant difference 
between DEC and EPA. Under primacy, the Commissioner of the Department of Environmental 
Conservation would be the final administrative arbiter as opposed to die Environmental Appeals 
Board. The Commissioner would have the authority to delegate decision-making authority to an 
Administrative Law Judge. All permit terms and conditions in a new permit and contested 
provisions in a modified or renewed permit are not automatically stayed under die state appeals 
process in contrast to the federal appeals process. There are opportunities to build into the state 
process deadlines for completing steps in the appeals process. Judicial review of state permitting 
decisions will be conducted by an Alaska Superior Court instead of the federal 9* Circuit Court 
of Appeals and should be timelier. Currently, no new evidence may be introduced during an 
appeal to EPA. Under primacy, current state law allows new evidence to be introduced, w.ikh 
provides an opportunity to consider the best science and to build an optimal record for judicial 
appeal, but carries with it the additional costs associated with an evidentiary proceeding. The 
state could re-examine the appeals process for NPDES permits and decide whether to allow new 
evidence to be introduced during an administrative hearing and appeal.

Managamarrt Involvam ant

DEC is a much smaller agency than EPA Region 10 and this can provide for greater participation 
in significant policy setting decisions by the upper management team. Specifically, die 
workgroup wants to ensure that DEC management is aware when significant policy or 
compliance issues are made in aasociation with permit or enforcement decisions. Specifically 
the workgroup wanted:
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•  Management review of draft permits in early itagea of die transition to NPDES primacy.
• Process to elevate to management policy issues that arise in permitting and enforcement 

proceedings.

Budget and Staffing

The workgroup stressed that primacy aust include a t adoqi ste and appropriately ftmded budget 
to hire, train, and retain experienced staff and ensile the necessary foods to travel. Workgroup 
members are convinced that permit writers must know and understand the specific environment 
and operational processes they regulate and that only comes through personal experience. The 
workgroup wants to ensure that the Department employ creative and flexible strategies, such as:

•  Negotiated service (funding) agreements that include milestones.
•  Provisions for the Department to enter into contracts for technical expertise on an as- 

needed basis.
• Staff in locations that facilitate communication with the permittee.
•  Mechanisms for staff to utilize various travel opportunities, such as facility charters.
•  Permit fees based upon the provisions of House Bill (HB) 361.
• A formal system for permit writer peer review, as well u  management review.
• Permit writers' assignments compatible with their experience.

Transition

Full state assumption of NPDES program responsibilities can be transitioned over a 5-year 
period. The workgroup wants to ensure this process does not result in a lack of expertise or a lag 
in permits issued. The workgroup expects that the Memorandum of Agreement between DEC 
and EPA would schedule the phasing of specific permits and sees a continuing role for the group 
in designing a specific transition plan.
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NEPA, ESA, and EPH

A desirable characteristic of a state program identified by the workgroup is leas formal and te a r 
planning and consultation processes. The workgroup sees value in environmental planning and 
interagency consultation, but believes that the objectives of formal processes can be 
accomplished with less formal, time consuming, and expensive processes.

EPA's issuanoe of an NPDES permit to a * te r source" is conaidsrod a federal notion and 
triggers Ike National Environmental Policy Act (NEPA) formal planning proosas. Under 
primacy, a stats iaauedNFDBS permit does not trigger foe NEPA process. The workgroup 
recognizes that other federal permitting actions, such as the issuance of a CWA 404 permit, 
could still trigger NEPA, but believes it less likely that NEPA would be triggered or be as 
burdensome under state primacy for smaller projects. Additionally, a state issued NPDES permit



does not require formal consultation with the U.S. Fish and Wildlife Service under the 
Endangered Species Act (ESA) or with the National Marine Fisheries Service under the Bssnfol 
Fish Habitat (EFH) provisions of the Magnuson-Stevens Fishery Conservation and hteNpHMat
Act.

NPDES program assumption must be associated with improvements in the permitting process 
while continuing to protect the environment. Based on the characteristics of an Alaska NPDES 
permitting program the workgroup identified the following specific benefits to primacy.

Time and cost savings la permitting major new facilities. While permit fees will increase 
under primacy, the cost to the permittee to permit some major new facilities may decrease 
substantially. This decrease in costs will result from increased communication throughout the 
permitting and public notice phases of a project, the efficiencies of working with one regulatory 
agency as opposed to two, reduced travel costs for meetings with the permitting agency, working 
with permit writers familiar with Alaska conditions, a timelier appeals process, and compliance 
and enforcement programs based on site-specific and risk-besed results.

Greater state role in project planning and less formal process. A state issued NPDES permit 
to a “new source” would not trigger the formal NEPA planning process, as would EPA issuance 
of the permit. However, the workgroup recognizes that it is likely other federal actions would 
trigger the NEPA process, at least for larger, new facilities. Even within a NEPA process, the 
workgroup sees benefit in the state playing a greater role as the state water quality authority. The 
workgroup also sees potential benefit in replacing the formal ESA and EFH consultation

Permit requirements better tailored to Alaska conditions. An advantage of state primacy is 
that the permit writers, who know Alaska’s environment and conditions, will be responsible for 
translating water quality standards into effluent limits. Additionally, Alaska permit writers are 
skilled in understanding and applying foe state’s site specific and risk-based water quality

More predictable enforcement. The state can build specific, timely, and predictable steps into 
an enforcement program while maintaining a commitment to compliance assistance. Early 
communication of inspection results is key.

Improved and faster appeals process. The workgroup sees benefit in the vety different and 
timelier appeals process under state primacy. A state-run NPDES permit program should have 
specific time frames for foe steps in foe appeals process with foe DEC Commissioner (or an 
Administrative Law Judge if designated by foe Commissioner) as the final arbiter. Judicial 
review of state permitting decisions in foe Alaska Superior Court instead of foe federal 9* Circuit 
Court of Appeals may also help resolve concerns more quickly.

processes required of EPA with the less formal and fester processes under state primacy while 
still achieving the objectives of those programs.

standard provisions.
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Alaska-specific guidance docnmaata. EPA develops guidance documents baaed an its national 
perspective. A potential benefit of state primacy would be guidance documents that are prepared 
for the specific needs of Alaska operators and facilities. A state practice of updating the fhet 
sheet after foe permit is finalized is another potential benefit Additionally, posting fact sheets, 
frequently asked question summaries, and other guidance documents on the state web site would 
improve access for stakeholders and foe public.

Availability of efficiency tools. Streamlining the administrative Ainction in foe permitting 
process is a potential advantage of a state NPDES permitting program. The state can develop 
tools such as on-line applications, on-line payments, electronic permitting tracking, and on line 
DMR submittals.

Better permit and Clean W ater Act coverage. The workgroup sees foe potential that state 
primacy would resuh in a higher percentage of dischargers with NPDES permits. NPDES permit 
coverage is important to protect water quality, as well as to the discharger who needs a permit to 
demonstrate compliance with the Clean Water A ct Better permit coverage mr.y result from 
conversion of current state permits to NPDES permits, as well as efficiencies gained through 
optimal use of general permits. Better permit coverage will improve environmental protection.

IV. COSTS AND CONCERNS

The cost of the state assuming responsibility for implementing tire NPDES wastewater 
permitting program will not be simply financial. The potential for non-monetary effects, such as 
perceived changes in roles and relationships or how EPA will continue to influence state actions, 
must be factored into a recommendation.

Fee Increase. Under primacy, the state will establish effluent limits, determine other permit 
requirements, provide compliance assistance, and conduct enforcement. This increased 
workload will result in increased foes charged for permits. Fees are exp :cted to increase on 
average by a factor of 1.8. This is a subetantial increase, yet fees will still only pay fix less than 
20% of foie program costs with state general fimds and federal ftmds making up the balance.

Lack of resources and expertise. There is potential that the state may not direct an appropriate 
amount of resources to the NPDES wastewater permitting program. DEC'S program 
implementation plan increases the number of staff from 29 to 43. Additionally, there is concern 
that the state will not be able to hire and retain staff with the expertise needed to understand the 
issues associated vnfo complicated discharges from major industrial developments. A program 
that does not have foe resources and expertise to meet its goals will provide no benefit

Loss of state advocacy. Under EPA management of the NPDES program, the state and 
applicants have frequently found themselves allies working to change EPA's point of view. 
There is concern tint assumption of the NPDES program will automatically place the state in an



Resources would be better used on other priorities. Recent state fiscal policy has been to
limit the growth of government There are concerns that assuming responsibility for a new 
program, such as NPDES permitting, will come at the cost of other programs and priorities. No 
one wants to see the gains the state has made in environmental management compromised 
because the state has taken on additional responsibility.

Primacy could be temporary. Concern has been expressed that future administrations or 
legislatures would not support state management of the federal NPDES permitting program. 
Future administrations or legislatures, faced with fiscal issues or political pressures, could decide 
to return this program to EPA.

EPA requirements under primacy w ill differ significantly from current policy. EPA
currently exercises some judgment and flexibility in administering the NPDES program. For 
example, EPA recognizes there are significant constraints in regulating community facilities in 
rural Alaska and has adapted program objectives and actions accordingly. There is concern that 
once the state is responsible for the NPDES program, EPA will require foe state to take actions 
foe agency would not take itself.

A state administered program may not provide the degree of certainty currently in place at 
EPA. NPDES permitting under EPA is based upon long-term regulatory and policy provisions 
providing a consistent, defensible, and known structure. A state-run program could be subject to 
administrative policy shifts effectively eliminating needed predictability and consistent 
implementation of foe program.

V. BENEFIT/CONCERNS ANALYSIS

The workgroup recognized that it is not possible to conduct a true “cost/benefit analysis” of state 
primacy for foe NPDES program, or to reach consensus on which costs and benefits are most 
important. There was considerable variation in workgroup representatives’ views of foe relative 
“weight” of foe benefits and costs (both monetary and non-monetary) based upon their current 
experience with EPA and their potential future experience under primacy.

Workgroup members used this section as a guide in their discussions with members of foe 
groups they represent while arriving at their member-organization’s recommendation regarding 
whether or not to proceed with primacy.

Permits that are written and administered by thoee with an understanding of Alaska 
conditions and facilities is seen by the workgroup as one of the most Important benefits to 
primacy. Workgroup members recognize dud derivation of permit limits are constrained by 
federal rules, but some members see more room for state interpretation than others. Workgroup
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members believe that Alaska-specific guidance, particularly for establishing permit monitoring 
requirements, is the area with the greatest potential value.

The workgroup believes that permittee review of draft and proposal final permits is a key 
benefit EPA Region 10 policy has been to withhold draft and proposed final permits from the 
permittee. When permittees are given an opportunity to review the draft and proposed final 
permit, typographical and significant technical errors and omissions can be corrected prior to 
public notice and permit issuance. A draft permit, free of errors or misinterpretations, ensures 
that the public and stakeholders have accurate information when determining if they have 
concerns and articulating them when they do. Errors in the final permit leave the permittee with 
limited, undesirable choices: 1) request a permit amendment which is a lengthy process; 2) 
appeal the permit; or 3) live with the error until the permit is renewed in five or more yean.

The workgroup sees substantial benefit la using the state appeals process under primacy 
over the federal process. Under the state process, new permits are not automatically stayed 
upon appeal, the Commissioner of DEC is the final arbiter of administrative appeals (or an 
Administrative Law Judge if designated by the Commissioner), and judicial review of state 
permit decisions are handled by the Alaska Superior court, rather than the federal 9* Circuit 
Court of Appeals. The benefits to new projects are extremely important since the state process 
presents an opportunity for quicker resolution and timelier start-up of new projects.

Administrative efficiencies under primacy are viewed by the workgroup as a major 
potential improvement The workgroup believes those with the most immediate and tangible 
benefits include:

• The opportunity, efficiency, and cost savings of working with one rather than two 
regulators (permitting agencies).

• The use of electronic permit applications and fee payment, electronic permit generation, 
and electronic Discharge Monitoring Report submittal and review.

• Optimal use of general permits.

The workgroup members, particularly the mining representative, believe that a reduction 
In permit issuance time under primacy for major new developments is a major benefit of 
primacy and presents the potential for significant costs savings. A cost analysis conducted 
by DEC for the workgroup for a hypothetical new mining project indicated that under primacy 
an NPDES permit issued 6 months quicker could save the company millions of dollars over the 
life of the project.

Overal, the workgroup is concerned about the currently projected permit fee increases 
and the potential for future increases In fees.

The workgroup Is concerned about the state having consistent and sufficient state 
appropriations to run the program from year to year, given the state’s fiscal situation.

The workgroup Is concerned about the state's ability to hire and retain qualified staff 
Despite hearing the state’s plan to hire, train, and retain competent staff; and EPA’s offer of 
staffing and technical assistance, workgroup members remained concerned about the state’s
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ability to have the necessary expertise on board at the same pace that permits will be phased in 
under primacy.

The workgroup is concerned that primacy w il result in divided jurisdiction between the 
state and EPA. Under primacy, EPA will retain the responsibility to issue and administer 
NPDES permits for facilities that operate outside of state waters (primarily oil and gas platforms 
and floating seafood processors) and for sewage treatment facilities that have an approved 
waiver of secondary treatment requirements under Section 301(h) of the Clean Water Act Hie 
workgroup recognized that the state could take steps to mitigate to some extent die effort of the 
split jurisdiction through its agreements with EPA.

Workgroup members strongly objected to a member of the public’s premise that primacy 
will result in a “ rollback”  of environmental protection. A public attendee at the workgroup 
meetings indicated that the concern stems in part from a reduction in the federal permitting 
process -  NEPA review, ESA, EFH, and Tribal consultations. Members of the workgroup did 
not agree, baaed upon their discussions that

•  Permit limits under primacy will be based on the same federal rules.
• State Water Quality Standards will continue to be the basis for effluent limits and 

monitoring.
• Tribes and federal agencies will be consulted through the public participation process. 

The workgroup suggested that contrary to “rollback” of environmental protection a more 
efficient process under primacy should actually improve the environmental result.

The workgroup did not concur with a concern raised by a member of the public about the
potential for lack of consisted ey with national enforcement priorities. A public attendee at
workgroup meetings expressed concern that primacy in Alaska would result in different priorities 
than those established by EPA for the nation as a whole. They felt that primacy could create 
inconsistent enforcement and penalties creating competitive advantages and disadvantages across 
state lines. Workgroup members did not share these concerns, in part, because:

• 49 other states already have primacy for the NPDES program.
• EPA will continue in an oversight role.
• National priorities are translated into annual performance partnership agreements 

between EPA and foe states.
•  Some inconsistency is desirable to reflect actual regional conditions.
•  There are situations where forcing consistency could actually result in reduced 

environmental protection.

The workgroup recognizes that the EPA regions are not entirely consistent currently.
However, the workgroup also recognizes that whether Alaska has NPDES primacy has no 
bearing on consistency, or lack thereof, between regional EPA offices. The group also noted that 
there are policies in other EPA Regions that could be viewed as a potential benefit if 
implemented in Alaska.

A benefit associated with a change in the NEPA process was discussed by the workgroup 
without a conclusive result Under primacy, state issuance of an NPDES permit to a “new 
source”  would not trigger a NEPA review, as H does when EPA is the lead permittw. No formal
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NEPA process would invite potential for significant efficiency. At the same time, the workgroup 
recognized that there would be a limited number of nuyor projects that would not trigger NEPA 
because other federal actions would likely trigger NEPA anyway. Even for projects requiring a 
NEPA process, some workgroup members see value in the state, rather than EPA, serving as die 
lead “cooperating agency” for water quality.
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VI. ISSUES RAISED BY THE PUBLIC

All workgroup meetings were open to the public. While discussing the benefits and concerns 
associated with primacy, public participants raised a number of issues. The workgroup 
considered, but did not always agree with, foe concerns, which included:

• Lack of formal government to government consultation where Tribes provide traditional 
ecological knowledge and comment on the impact of foe discharge on subsistence resources 
before the public comment period.

•  Concern about adequacy of staffing levels for implementation of the NPDES program.
•  DEC ability to retain expert staff to operate an effective and protective program.
• Potential for DEC consultant conflicts of interest
• The greater flexibility available to a state managed NPDES program could result in reduced 

environmental protection.
•  Alaska permit writers will be subject to greater pressure from industiy than permit writers in 

Seattle.
•  A state managed program could result in a lack of consistency with national enforcement 

priorities.
•  The potential for a facility to be authorized to discharge under a general permit when an 

individual permit that includes site-specific factors would be more appropriate.
•  Public and Tribal membership should be included in any future NPDES implementation 

workgroup.
• Concern about lack of sufficient future funding to run the program.
• Reduced public participation on a project that no longer triggers foe NEPA, ESA, or EFH 

requirements.

VII. TOPICS DISCUSSED IN GREATER DETAIL

As foe workgroup explored the general concept of state NPDES primacy, it delved into a number 
of specific topics. Five of foe six all-day meetings focused on learning and infoimation 
gathering. The following summarizes some of the key pieces of knowledge foe workgroup 
gained.

Electronic Permit Applications, Data Submission, and Payment Procedares
Applicants can currently pay DEC invoices for wastewater, food service, and air permit foes 
using a centralized online payment center.
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DEC will begin using an improved data management system in the tall o f2005. When 
applicants enter information into the new web based permit applications, the information will 
automatically populate the department database, eliminating die need for DEC staff data entry. 
The new data management system will also facilitate the electronic submission of discharge 
monitoring reports (DMRs), including those with qualified data, relieving a heavy paperwork 
burden for both permittees and DEC. Under primacy, die state data management system would 
be capable of meeting NPDES reporting requirements to the EPA national data system.

Inspection Ranking System
With input from a previous stakeholders workgroup in 2000, DEC developed a risk-based 
inspection ranking system in order to determine which facilities should be inspected each year. 
The system prioritizes facilities for inspection based on potential threats to human health and the 
environment Under primacy, EPA generally expects a state to inspect all “major” facilities each 
year. EPA has indicated that after an initial primacy transition period, there may be some 
flexibility for DEC, using its risk-based inspection ranking system, to replace an inspection o f a 
low risk “major" facility for a number of “minor” facilities (i.e. exchange one major for two 
minors).

Permit by Rale
The use of permit by rule (PBR) to simplify the permitting process is not as efficient under the 
Clean Water Act as it is under state law. The CWA requires all permits to be renewed every five 
years. EPA issued a PBR for stormwater, but it was struck down by the federal 9* Circuit Court 
of Appeals. Under primacy, PBR may only be possible if DEC revisits the regulations every five 
years, somewhat negating the efficiency of having a Permit by Rule.

Underground Injection Control Program
The state does not need to have an approved UIC program to pursue NPDES primacy. Ten states 
with NPDES primacy do not have an approved UIC program.

Reporting Metal Limits
There is no flexibility under a state managed NPDES permitting program for using dissolved 
rather than total recoverable metals for effluent limitations. There are two narrow exceptions: 1) 
when the approved analytical method reports metals in the dissolved form; and 2) technology- 
based effluent limits for discharges that are not subject to effluent guidelines promulgated by 
EPA. However, the use of translators is an accepted method of converting Alaska’s dissolved 
metals water quality standards into appropriate total recoverable effluent limits.

PnbUe Notice Process
The decision to conduct a public hearing in state law hingm on “good cause” as opposed to 
EPA's “significant interest” The state docs not have to public notice a decision to deny a permit 
application. The state currently can hold a hearing as soon as 1$ days after public notice; under 
primacy DEC would have to meet foe federal requirement of 30 days. DEC will be required to 
prepare response to comments received documents, which currently the department does on a 
case-by-case basis. DEC will not be able to only use die state of Alaska’s Online Public Notice
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web site because the federal regulations require the public notice of a draft permit in the 
newspaper.

DEC Staffing
DEC intends to use agreements with EPA to bring experienced permit writers to Alaska, 
ensuring that the needed expertise to write permits is available at the time of pumacy. These 
temporary, one- to two-year assignments would provide on the job training to the newly hired 
staff. DEC also has the ability to access technical expertise through term contractors who can be 
hired quickly to meet short-term needs. The workgroup encourages DEC to establish employee 
classifications at levels sufficient to retain technically qualified staff.

Fees
HB 361 passed the legislature in 2000 setting state policy for fees charged by resource agencies, 
including DEC fees for wastewater discharge permitting. The law requires that fees be set in 
statute, regulation, or established in a negotiated services agreement Wastewater fees can only 
include the direct costs of DEC permitting and compliance work and travel for inspections of 
businesses with more than 20 employees. (A facility with leu  than 20 employs that has a parent 
company with more than 20 would be charged for travel.) Fixed fees must be established for 
standard categories of general and individual wastewater discharge permits. Negotiated service 
agreements can be used for complex projects where a set fee is negotiated between DEC and the 
permittee along with project milestones. Fees must be reviewed and updated every 4 yean.

Penalties
In order to assume primacy, the state must have the legal ability to assess civil penalties in at 
least the amount of $5,000 per day. The state currently has this authority. The state is not 
required to seek that or any other minimum amount of penalty.

Memorandum of Agreement
The EPA Regional Administrator and the Commissioner of DEC enter into a Memorandum of 
Agreement (MOA) u  a part of the state’s proceu to seek authority to rdminister the NPDES 
permitting program. The MOA would include provisions for the transfer from EPA to the state 
of pending and existing permits, the classes and categories of permit applications, draft permits, 
and proposed permits that the state will send to EPA for review, comment, and where applicable 
objection. Additionally, the MOA will identify the state records and reports to be submitted to 
EPA. MOA’s also contain state/EPA dispute resolution procedures.

Performance Partnership Agreements
The state and EPA negotiate an annual work plan under a Performance Partnership Agreement 
(PPA). With primacy, the PPA would contain such items as compliance targets negotiated 
between the state and EPA. The PPA and MOA would provide details on how the NPDES 
program will be implemented and may be subject to Anther scrutiny by the workgroup as part of 
the primacy process, should the workgroup make that recommendation.

EPA Objection and Ovcrffle Process
Federal regulations (40 CFR 123.44) prescribe the process by which EPA can review and object 
to state issued NPDES permits, as well as the grounds for objection. The regulations establish a
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review and objection process for proposed permits -  permit status after foe close of foe public 
comment period but before issuance. However, EPA may agree via foe MOA to review draft 
permits rather than proposed permits. The state would only have to forward foe proposed permit 
to EPA if it differed from the draft permit, EPA had objected to the draft permit, or there was 
significant public comment In foe MOA documents for foe two most recently delegated NPDES 
states (Maine and Arizona), EPA agreed to review draft permits. The Alaska MOA would likely 
be similar in this regard.

When EPA receives a draft permit for review, as agreed to in foe MOA, they can use foe 30-day 
public comment period to submit comments, including general objections to foe permit When 
EPA provides notice of general objection, it then has an additional 60 days to provide specific 
objections. Although typically not foe norm, EPA can still object to a proposed permit following 
the public notice period but prior to issuance. The state has 90 days to satisfy EPA’s objections.

If foe state foils to satisfy the objections, EPA can issue and assume authority for the permit for 
one per nit cycle, at the end of which authority for foe permit reverts to the state. While foe 
procedure exists, in practice EPA Region 10 typically works with foe state to satisfy foe 
objections and has never federalized an NPDES permit

There are specific grounds on which EPA must base its objections to draft permits in NPDES 
primacy states. The two most common grounds for EPA objection are also the most subjective. 
They are 1) a misinterpretation of federal regulation or foe Clean Water Act, and 2) inadequacy 
of monitoring requirements.

Under primacy, states provide draft permits to the U.S. Fish & Wildlife Service and the National 
Marine Fisheries Service (foe “Services"). The Services provide comments directly to the state 
on foe potential impact of the discharge on federally listed species or critical habitat The 
Services may petition EPA to review foe draft permit if they believe that the state has not 
satisfied their concerns. If the EPA agrees that foe draft permit does not comply with the Clean 
Water Act, then EPA works directly with the state to modify the permit or may federalize the 
permit

Tribes may also petition EPA to review a draft permit if they believe that it does not comply with 
foe Clean Water Act Any EPA objection would need to be based upon foe same grounds 
established in 40 CFR 123.44. Formal consultation would only be triggered if EPA federalized 
foe permit

Administratively Extended Permits
EPA and DEC can administratively extend individual or general permits past the expiration date. 
However, new discharges cannot be authorized under an administratively extended general 
permit, and applicants must apply far an individual permit

Transition Process
There are six components to foe NPDES permitting program.

1. NPDES Permitting (both individuiri and general permits)
2. Stormwater
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3. Compliance and Enforcement
4. Permitting Federal Facilities (Optional)
5. Pre-treatment Program
6. Biosolidi Management Program (Optional)

DEC proposes to assume responsibility for the first five components. The NPDES permitting 
program consists of developing, issuing, and modifying permits. The stormwater program 
regulates wastewater discharges generated during runofffrom land and impervious areas. As 
part of the compliance and enforcement program, permittees are required to monitor discharges 
and DEC reviews monitoring reports, conducts inspections, and may take appropriate 
enforcement actions. The federal facilities program issues permits for facilities such as military 
bases and national parks. The pre-treatment program sets standards to control pollutants from 
industrial users who discharge directly to a publicly owned treatment works. DEC proposes not 
to assume responsibility for the biosolids program, which regulates the disposal of sewage 
sludge.

The Clean Water Act allows states to phase in NPDES program responsibilities over 5 years. 
Designing a specific transition plan with timeframes to assume different aspects of the program 
will be a subject for the workgroup should primacy proceed.

Application for Primacy
A state must formally apply to EPA to assume NPDES primacy. The State NPDES application 
must describe bow the state’s program satisfies the required legal framework and meets the 
federal requirements governing IJPDES permitting and compliance procedures. The application 
must include:

• A letter from the Governor requesting approval of the state’s application.
• A program narrative that describes how the state will issue permits, ensure permit 

compliance, perform enforcement, fund the program, track issued permits and enforcement 
actions, and submit periodic reports to EPA.

• Copies of all applicable state statutes and regulations (ie . new NPDES regulations).
•  An Attorney General statement o f legal authority that confirms the state’s laws and 

regulations are sufficient to implement the NPDES program.
• A signed Memorandum of Agreement between foe state and EPA.
• A compliance assurance agreement that will ensure that legal requirements are met and 

compliance and environmental goals are achieved.

If a state’s application is acceptable, EPA issues a public notice of its intent to approve foe state’s 
submittal. Following public comment, EPA takes final action to delegate the NPDES program to 
the state. EPA is responsible for conducting Endangered Species Act consultations with foe U.S. 
Fish and Wildlife Service and the National Oceanic AtnxMpheric Administration fisheries 
service as part of its review and approval of a state’s NPDES program application. EPA will 
also seek input from Tribes.

Procedure far Returning NPD1S Primacy to EPA



The criteria for withdrawl of a state NPDES program are established in 40 CPU 123.63. The 
process for withdrawal of a state NPDES program is found in 40 CFR 123.64. No state has ever 
returned an NPDES program to EPA.

Current EPA Permit Coverage
According to EPA Region 10 statistics, there are 2,287 facilities covered by 168 wastewater 
permits (135 individual permits and 13 general permits) in Alaska. Seventy-one (71) fhcilities 
are considered “mjyor” facilities. Forty-four (44) ‘'major" facilities have an individual permit 
and 27 “major" facilities are covered by three general permits. As of July 7,2004,77% of all 
permits (individual and general) for “major" facilities are current, and 80% of the individual 
permits for “major" facilities are current

There are currently 2,216 “minor” facilities in Alaska. Individual permits cover 111 facilities 
and 10 general permits cover 2,105 fhcilities. As of July 7,2004,94% of all “minor" permits 
(individual and general) are current, but only 10% of the “minor" individual permits are current 
Many “minor" fhcilities are operating on administratively extended permits that are out of date 
for many pollutants (e.g. chlorine) or do not have water quality based effluent limits. EPA is 
aware of 64 unpermitted “minor" fhcilities.

NPDES Primacy Workgroup RepastFebreery200S

Enforcement Quotas
EPA provides national compliance goals for state NPDES programs but does not establish 
specific enforcement quotas.

VIII. RECOMMENDATIONS OF THE WORKGROUP

The majority of the workgroup recommends or does not object to Alaska assuming primacy for 
the NPDES wastewater discharge permitting program contingent on specific conditions. The 
large community wastewater workgroup member does not think that primacy will provide 
significant benefits to this segment of the regulated community and does not support primacy. 
Concerns include the increase in foes, uncertainty regarding EPA oversight, and foe potential for 
the state permit and compliance requirements to be more restrictive than EPA. However, this 
member recognizes the potential benefits of NPDES primacy to industrial permittees and doubts 
that his represented group will offer any significant objections should foe state decide to pursue 
primacy. The oil and gas representative was neutral in her support of primacy, but would not 
oppose assumption if specific provisions are included in the program and implementation of 
primacy.

The workgroup reached consensus on the following 11 NPDES program elements that must be 
included in foe proposed legislation authorizing state assumption of the NPDES program, intent 
language associated with legislation, or implemented in regulation or as program guidance as the 
program is developed.

Costs controlled through the foe structure established la HB 361. Primacy legislation must
include a commitment that the fee structure established in HB 361 will apply to state issued
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NPDES permit!. This ensures that fees are based on the department’s direct permitting and 
compliance costs.

Continued permittee participation during program development The workgroup believes 
that permittee participation during program development will result in a NPDES permitting 
program that is protective of the environment without unnecessarily burdening the regulated 
community. Permittees should be involved in the development of the MOA with EPA and 
particularly in designating the phasing of the transfer of permits from EPA to die state. The 
expectation for permittee involvement in program development must be included in the intent 
language of the proposed legislation. Workgroup members recommend that timber industiy 
permits be among the first to transition to the state. It is essential that EPA continue to 
participate to ensure the development of an application that can be approved as quickly as 
possible.

Program Stability. A successful NPDES permitting program requires long-term fiscal stability. 
Alaska’s proposed NPDES program will be fended through fees, federal grants, and state gsnsral 
fends. The workgroup expects that the state will provide sufficient and consistent ftmdin? for the 
NPDES program. The fiscal note for primacy legislation must indicate the need for long* term 
fiscal stability for the NPDES program.

Permittee review of draft and proposed final permits. The opportunity for the permittee to 
review both the draft and proposed final permit prior to issuance and to discuss them wife DEC 
in order to correct mors, omissions or misinterpretations is critical. The opportunity for 
permittee review must be included in proposed primacy legislation.

Permit monitoring and reporting requirements are legally required. Workgroup members 
recognize that scientific studies and foe collection of additional sampling data are beneficial to 
understanding the receiving environment and determining future permitting requirements. 
However, requiring foe reporting of this data as a permit condition invites potential permit 
noncompliance and reduces industiy willingness to conduct voluntary studies. Workgroup 
members prefer that supplemental monitoring be included in a separate agreement rather than in 
foe permit Primacy legislation must include a limitation that only sampling and reporting 
requirements necessary to determine compliance with effluent limits and water quality standards 
or required in legal settlements be included in permits.

Formal training plan and Implementation of th t plan for DEC permit and compliance staff.
Well-trained staff are required to write appropriate and expeditic us permits. The state NPDES 
program must include training plans and opportunities for staff to receive that training. The 
workgroup encourages DEC to use EPA, as proposed, to mentor state staff during the initial 
phases of primacy.

Ensure permit consistency between areas under state and federal Jarisdktioa. Recognizing 
EPA will retain permitting responsibility for facilities in foe federal waters three miles off shore, 
foe workgroup recommends DEC work with EPA on permit consistency for seafood processors 
and oil and gas activities that occur in both jurisdictions.
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Use ef contractors. Continued uie of contractors to deal with workload surge* or specific 
technical permitting issues is a critical element of a state primacy program. Primacy legislation 
and regulation must establish a mechanism for the department to develop a list o f contractors, 
vetted for conflict of interest concerns, which can be used for permit related work.

No automatic staying of permit conditions during appeals. State law does not automatically 
stay the terms and conditions of a permit during the appeals process. A state NPDES program 
must reflect this existing appeals process.

Senior DEC maaagearent review of permits that set precedents. The workgroup 
recommends foot senior DEC management review controversial or precedent setting permit 
provisions. Management participation ensures understanding of the potential for fir  reaching 
implications when new or controversial precedents are established and are an important element 
of a state NPDES permitting program.

Geal of aa application submitted to EPA by June 2M6. Recognizing that the state has no
control o f EPA’s approval process, the workgroup wants DEC to submit a primacy application to 
EPA by June 2006. This goal must be included in the intent language of the proposed 
legislation.



DEPT. OF ENVIRONMENTAL CONSERVATION 
DIVISION OP WATER 
DniCTOB’s Omci

M a rc h  15, 2 0 0 7

T h e  H o n o ra b le  C r a ig  J o h n s o n  
C o - C h a ir ,  H o u s e  R e s o u rc e s  C o m m itte e  
S ta te  C a p ito l,  R o o m  1 26  
J u n e a u ,  A K  9 9 8 0 1 -1 1 8 2

T h e  H o n o ra b le  C a r l G a t to  
C o - C h a ir ,  H o u s e  R e s o u rc e s  C o m m itte e  
S ta te  C a p ito l,  R o o m  1 2 6  
J u n e a u .  A K  9 9 8 0 1 -1 1 8 2

D e a r  R e p re s e n ta t iv e s  J o h n s o n  a n d  G a tto :

T h a n k  y o u  fo r  th e  o p p o r tu n ity  to  t a lk  w ith  th e  H o u se  R e s o u rc e s  C o m m itte e  
a b o u t H B  1 49  o n  M a rc h  12. Y o u  re q u e s te d  a  re s p o n se  to  s e v e ra l q u e s t io n s  
th a t  ca m e  u p  d u r in g  th e  h e a r in g . IV e  p a ra p h ra s e d  th o s e  q u e s t io n s  a n d  
p ro v id e d  a n s w e rs  b e lo w , a lo n g  w ith  so m e  c la r ify in g  in fo rm a t io n .

Are there problems with using the term, "waters of the U.S.," and why 
isn't the term defined in HB 1497

T h e  te rm  "w a te rs  o f  th e  U .S ."  is  d e fin e d  b y  E P A  in  it s  re g u la t io n s . 4 0  C F R  
1 2 2 .2 . D E C  h a s  a d o p te d  th e  sa m e  d e f in it io n  In  s ta te  re g u la t io n s . T h e  te rm  
c o u ld  b e  d e fin e d  in  H B  149 , b u t  i t  w o u ld  n e e d  to  b e  Id e n t ic a l to  th e  d e fin it io n  
in  s ta te  a n d  fe d e ra l r e g u la t io n  fo r  E P A  to  a p p ro v e  th e  s ta te  p ro g ra m .

Will the changes proposed in HB 149 now require NPDES permits for 
discharges to wetlands?

N o . H B  1 4 9  d o e s  n o t  re q u ire  th e  s ta te  to  is s u e  a n y  s ta te  N P D E S  p e rm its  th a t 
a re  n o t  a lre a d y  re q u ire d  u n d e r  th e  fe d e ra l N P D E S  p ro g ra m . N P D E S  p e rm its  
a re  a lr e a d y  re q u ire d  u n d e r  th e  C le a n  W a te r  A c t  fo r  d is c h a rg e s  to  w e tla n d s  a n d  
w o u ld  a ls o  b e  re q u ire d  u n d e r  a  s ta te - ru n  N P D E S  p ro g ra m

Does removing the exemption (HB 149) for domestic sewage affect rural 
Alaska?

N o . H B  1 4 9  d o e s  n o t c h a n g e  th e  d is c h a rg e s  th a t  re q u ire  a n  N P D E S  p e rm it, 
ra th e r , i t  a lig n s  s ta te  re q u ire m e n ts  w ith  th e  fe d e ra l re q u ire m e n ts .
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Do discharges of small heated process or cooling water or very wwfl ■  i  
discharges require a permit? Examples -  emptying a cooler, hot tab 
draining, human waste at hunting camps.

T h e  fe d e ra l N P D E S  p ro g ra m  d o e s  n o t h a v e  a  th re s h o ld  b e lo w  w h ic h  v e ry  m a i l  
d is c h a rg e s  d o  n o t n e e d  p e rm its , n o r  c o u ld  E P A  a p p ro v e  a  s ta te  p ro g ra m  w ith  
s u c h  a  th re s h o ld . N e v e r-th e - le s s . c o u r ts  h a v e  u p h e ld  a g e n c ie s ' in h e re n t  
a u th o r ity  to  e x c lu d e  "d e  m in im u s "  s itu a t io n s  fro m  th e  re a c h  o f  re g u la t io n . 
Alabama Power Co. v. Costle. 6 3 6  F .2 d  3 2 3 . 3 6 0 -6 1 (D .C . C ir .  1979). I h is  de 
minimus d o c tr in e  is  g ro u n d e d  in  th e  a n c ie n t  p r in c ip le  th a t  " th e  la w  d o e s  n o t 
c o n c e rn  I t s e lf  w ith  t r if lin g  m a tte rs ."  Id. U n d e r  t h is  d o c tr in e  e ith e r  E P A  o r  D E C  
c a n  s a fe ly  Ig n o re  th e  k in d s  o f  s itu a t io n s  th a t  C o m m itte e  m e m b e rs  a s k e d  a b o u t 
a t  th e  M a rc h  12  h e a r in g .

What's an example of requirements EPA or DEC might impose on a 
permittee either within or outside the context of a permit? Would those 
requirements be enforceable by dtlsens. in addition to DEC?

E x a m p le  - th e  w a s te w a te r d is c h a rg e  p e rm it  (N P D E S  p e rm it  a n d  D E C 's  
c e r t if ic a t io n  o f  th e  p e rm it)  fo r  th e  R e d  D o g  M in e  re q u ire  b io a s s e s s m e n t o f  fre s h  
w a te r s tre a m s . T h e  b io a s s e s s m e n t m o n ito r in g  in c lu d e s  P e r ip h y to n  (as 
c h lo r o p h y ll- a  c o n c e n tra t io n s ) , a q u a t ic  in v e r te b ra te s  ( ta x o n o m ic  r ic h n e s s  a n d  
a b u n d a n c e ), a n d  f is h  p re se n c e  a n d  u se . W h ile  th e s e  p a ra m e te rs  p ro v id e  a  
v a lu a b le  in d ic a to r  o f  p r im a ry  p ro d u c t io n , th e y  a re  n o t  in  th e m se lv e s  d r iv e n  tty  
p e rm it e ff lu e n t  lim it s  o r  A la s k a ’s  w a te r  q u a lit y  s ta n d a rd s . T h is  ty p e  o f  
re q u ire m e n t c a n  b e  im p o se d  b y  E P A  w ith in  o r  o u ts id e  th e  c o n te x t o f  a n  N P D E S  
p e rm it. U n d e r  S ta te  p r lr  la c y  fo r  th e  N P D E S  p ro g ra m , D E C  w o u ld  h a v e  th e  
sa m e  la t itu d e .

M o n ito r in g  a n d  re p o r t in g  re q u ire m e n ts  p la c e d  o n  a  w a s te w a te r d is c h a rg e r  
o u ts id e  th e  c o n te x t o f  a  p e rm it, a re  n o t e n fo rc e a b le  b y  th e  p u b lic  th ro u g h  
c it iz e n  s u it s  e ith e r  u n d e r  fe d e ra l la w  (33  U .S .C . 1365) o r  s ta te  la w  (A S  
4 6 .0 3 .6 7 0 ). H o w e ve r, th e y  a re  e n fo rc e a b le  b y  E P A  a n d  D E C .

What will happen to penult foes with NPDES primacy?

P e rm itte e s  a re  a lr e a d y  re q u ire d  to  p a y  a  fe e  b a s e d  o n  D E C ’s  d ir e c t  c o s ts  
a s s o c ia te d  w ith  p e rm it t in g  (o r is s u in g  c e r t if ic a t io n s  o f  E P A  N P D E S  p e rm its )  a n d  
c o m p lia n c e  w o rk . T h e  D e p a r tm e n t h a s  e s t im a te d  th a t  w ith  p r im a c y  fe e s  will, 
o n  a ve ra g e , g o  u p  b y  a  fa c to r  o f  1 .8  o v e r th e  c u r r e n t  fe e s .

DEC'S NPDES Work Group and overall public process

T h e re  h a v e  b e e n  a n d  w il l c o n t in u e  to  b e , m u lt ip le  o p p o r tu n it ie s  fo r  p u b lic  
in v o lv e m e n t in  p ro g ra m  d e v e lo p m e n t, th e  a p p lic a t io n  fo r  p r im a c y , a n d  d u r in g  
fu tu re  p ro g ra m  im p le m e n ta t io n .

Q:\Wkttr\DIR\LXGI8LATTVE\HB 140 House Resources response to questions 3-12-07 .doc



S B  110 , fro m  2 0 0 5  d ire c te d  D E C  to  c o n t in u e  to  w o rk  w ith  a  W o rk  G ro u p  o f  
N P D E S  p e rm itte e s  w h ile  d e v e lo p in g  th e  p r im a c y  a p p lic a t io n . S B  1 10  
u n d e rw e n t p u b lic  re v ie w  th ro u g h  th e  le g is la t iv e  p ro ce s s . T h e  W o rk  G ro u p  
In c lu d e s  re p re s e n ta t iv e s  o f  la rg e  a n d  w irm ll c o m m u n ity  d o m e s t ic  w a s te w a te r 
d is c h a rg e rs  (sew age tre a tm e n t fa c ilit ie s ) ;  a n d  th e  o il a n d  g a s. t im b e r, m in in g  
se a fo o d , a n d  c o n s t ru c t io n  in d u s t r ie s .  T h e  W o rk  G ro u p ’s  m e m b e rs  a re  lis t e d  a t  
th e  D E C  w e b s ite  a t:
h ttp : / / w w w .d e c .8 ta te .a k .u s /w a te r /n p d e 8 /w o rk  g ro u p .h tm . a lo n g  w ith  
a g e n d a s , h a n d o u ts , d r a ft s  o f  th e  p r im a c y  a p p lic a t io n , a tte n d e e  lis t s ,  m a t in g  
s u m m a r ie s , a n d  o th e r  d o c u m e n ts  g e rm a n e  to  th e  W o rk  G ro u p  p ro c e s s  -- th e  
p u b lic  h a s  a c c e s s  to  e v e ry th in g  th e  w o rk g ro u p  h a s  a c c e s s  to . T h e  F e b ru a ry  
2 0 0 5  W o rk  G ro u p  re p o r t  is  e n c lo s e d . W o rk  G ro u p  m e e tin g s  a n d  
te le c o n fe re n c e s  h a v e  b e e n  p u b lic  n o t ic e d  a n d  m e e tin g  a n n o u n c e m e n ts  a re  
a ls o  e m a ile d  to  a  l is t  s e rv e  g ro u p  (350+  p e op le ). P u b lic  re p re s e n ta tiv e s  h a v e  
b e e n  p re s e n t a n d  p a r t ic ip a te d  d u r in g  th e  m e e tin g s  a n d  d u r in g  th e  s p e c if ic  
a llo c a t io n  o f  t im e  o n  th e  a g e n d a  fo r  p u b lic  c o m m e n t T h e  I n it ia l re g u la t io n s  fo r  
th e  p ro g ra m  u n d e rw e n t p u b lic  re v ie w  a n d  p e n d in g  re v is io n s  to  th e  re g u la t io n s  
w ill h a v e  a  p u b lic  re v ie w  b e g in n in g  t h is  w eek . A n d . w h e n  a l l Is  d o n e , E P A  w ill 
c o n d u c t  a n o th e r  p u b lic  n o t ic e  a n d  re v ie w  o f  th e  e n t ire  p ro g ra m . U p o n  p ro g ra m  
a p p ro v a l, a l l p e rm its  w il l a ls o  u n d e rg o  p u b lic  re v iew .

NPDES resources commitment

P r io r  to  S B  1 10  (2005), th e  c o m b in e d  N P D E S  re s o u rc e s  o f  D E C  a n d  E P A  
In c lu d e d  51 F T E . D E C ’s  p ro g ra m  u n d e r  p r im a c y  w ill h a v e  4 3  F T E . T h a t 
r e d u c t io n  Is  a  r e s u lt  o f  th e  e ff ic ie n c y  g a in  a s s o c ia te d  w ith  a  s in g le  a g e n cy , 
in s te a d  o f  tw o , Im p le m e n tin g  a  s in g le  p ro g ra m . E P A  w ill m a in ta in  so m e  
p o s it io n s  to  o v e rse e  th e  D E C  p ro g ra m . S e e  a tta c h e d  fa c t  s h e e t o n  “R e s o u rc e s ” .

Primacy application status and EPA review

D E C  p ro v id e d  a  s ta tu s  re p o r t  o n  N P D E S  to  th e  le g is la tu re  In  th e  a n n u a l re p o rt 
(co p y  e n c lo s e d , se e  a ls o  e n c lo s e d  fa c t  sh e e t. “O v e rv ie w  a n d  S ta tu s  -  F e b ru a ry  
2 0 0 7 ). I t  w a s  n o t u n t i l E P A  re v ie w e d  th e  D e p a r tm e n t 's  f u ll a p p lic a t io n  
s u b m is s io n  th a t  th e y . In  O c to b e r  2 0 0 6 . id e n t if ie d  s e v e ra l s ta tu to ry  
s h o r tc o m in g s  th a t  m u s t b e  c< rre c te d  in  o rd e r  to  d e m o n s tra te  th a t  th e  
D e p a r tm e n t h a s  th e  n e c e s s a ry  a u th o r ity  to  Im p le m e n t th e  N P D E S  p ro g ra m ; 
h e n ce , th e  a d m in is t r a t io n 's  In tro d u c t io n  o f  H B  149 a n d  Its  c o m p a n io n  b ill,  S B  
91. D E C  a n d  E P A  h a v e  b e e n  w o rk in g  c lo s e ly  to g e th e r to  a d d re s s  a ll o f  E P A 's  
c o m m e n ts  o n  th e  p ro g ra m . T h e  r e s u lt s  o f  th a t  w o rk  In c lu d e  m in o r  
a m e n d m e n ts  to  th e  re g u la t io n s , p ro g ra m  d e s c r ip t io n , a n d  A tto rn e y  G e n e ra l’s  
s ta te m e n t re g a rd in g  s ta te  a u th o r it ie s  to  Im p le m e n t th e  p ro g ra m . I t  la  o u r  
In te n t to  s u b m it  a  re v is e d  a p p lic a t io n  In  d r a ft  fo rm  to  E P A  th is  s u m m e r s o  th e y  
c a n  ta k e  o n e  la s t  lo o k  b e fo re  w e  s u b m it  a  n e w  f in a l a p p lic a t io n  t h is  fa lL  E P A  
h a s  c o m m itte d  to  a  s c h e d u le  fo r  a  p ro g ra m  a p p ro v a l d e c is io n  b y  M a rc h  31, 
2 0 0 8 .
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DEC certification* of EPA NPDES permits

D E C  a n d  E P A  c u r r e n t ly  h a v e  a  d u a l ro le  In  p e rm it t in g  w a s te w a te r discharges. 
B y  v ir tu e  o f  s ta te  la w . a  s ta te - c e r t if ie d  N P D E S  p e rm it  u s u a lly  s e rv e s  a s  th e  
s ta te  re q u ire d  p e rm it. D u r in g  F Y  0 6 . fo r  E P A - is s u e d  N P D E S  p e rm its . D E C  
is s u e d :

C le a n  W a te r  A c t  S e c t io n  4 0 1  c e r t if ic a t io n s  fo r  100%  o f  E P A - is s u e d  N P D E S  
In d iv id u a l p e rm its  (9 p e rm its )
C le a n  W a te r  A c t  S e c t io n  4 0 1  c e r t if ic a t io n s  fo r  100%  o f  E P A - is s u e d  N P D E S  
g e n e ra l p e rm its  (5  p e rm its )
15  a u th o r iz a t io n s  u n d e r  th e  T A P S  lln e w ld e  N P D E S  g e n e ra l p e rm it  
8 7  a u th o r iz a t io n s  u n d e r  th e  N P D E S  P la c e r  M in in g  g e n e ra l p e rm it
6  a u th o r iz a t io n s  u n d e r  th e  N P D E S  N o r th  S lo p e  O il /  G a s  g e n e ra l p e rm it
7  a u th o r iz a t io n s  u n d e r  th e  N P D E S  G e n e ra l S e a fo o d  P ro c e s s o rs  g e n e ra l 
p e rm it

• 2 0  a u th o r iz a t io n s  u n d e r  th e  N P D E S  S m a ll D o m e s t ic  g e n e ra l p e rm it

In  a d d it io n , w h e re  E P A  h a s  n o t  I s s u e d  N P D E S  p e rm its . D E C  Issu e d :
• 18  s ta te  In d iv id u a l p e rm its
• 6 2  s ta te  g e n e ra l p e rm it a u th o r iz a t io n s

P le a s e  le t  m e  k n o w  i f  I m is s e d  a n y  o f  th e  q u e s t io n s  o r  1 c a n  p ro v id e  a n y  
a d d it io n a l in fo rm a t io n .

S ln c e re fy , 

L y n n  J .  T oT o m ic h  K e n t
Director

E n c lo s u re :  N P D E S  P r im a c y  W o rk  G ro u p  R e p o rt. F e b ru a ry  2 0 0 5
R e s o u rc e s  F a c t  s h e e t 
A n n u a l R e p o rt to  th e  L e g is la tu re  
O v e rv ie w  a n d  S ta tu s  -  F e b ru a ry  2 0 0 7
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DEPT. OF ENVIRONMENTAL CONSERVATION
DIVISION OF WATER 
Drocrou's Omci

M a r c h  19. 2 0 0 7

T h e  H o n o ra b le  P a u l S e a to n  
A la s k a  S ta te  L e g is la tu r e  
S ta te  C a p ito l.  R o o m  1 0 2  
J u n e a u .  A K  9 9 8 0 1 -1 1 8 2

R e: Q u e s t io n s  r e la te d  to  H B  1 4 9

D e a r  R e p re s e n ta t iv e  S e a to n :

L o u ie  F lo r a  re q u e s te d  a n s w e rs  to  th e  fo llo w in g  q u e s t io n s  o n  y o u r  b e h a lf  th a t  
a re  r e la te d  to  H B  1 4 9  a n d  s ta te  p r im a c y  fo r  th e  N a t io n a l P o llu ta n t  D is c h a rg e  
E lim in a t io n  S y s te m  (N P D E S )  p e rm it  a n d  c o m p lia n c e  p ro g ra m .

List of things currently within (required or corered by) EPA NPDES 
permits that DEC is planning to put outside of permits when DEC assumes 
NPDE8 primacy.

In  a d d it io n  to  th e  e x a m p le  e x p la in e d  in  th e  e n c lo s e d  M a r c h  15  le t te r  to  
R e p re s e n ta t iv e s  J o h n s o n  a n d  G a tto . D E C  c o u ld  re q u e s t p e rm itte e s , o u ts id e  o f 
th e  c o n te x t  o f  a  p e rm it, to  c o n d u c t  a c t iv it ie s  th a t  a re  d e s ire d  b y  D E C  to  g a in  a  
b e tte r  u n d e r s ta n d in g  o f  th e  d is c h a rg e  o r  re c e iv in g  e n v iro n m e n t, b u t  n o t  n e e d e d  
to  d e te rm in e  th e  d is c h a rg e r ’s  c o m p lia n c e  w ith  w a te r  q u a lit y  s ta n d a rd s  o r  o th e r 
le g a l re q u ire m e n ts . E x a m p le s  o f  s u c h  a d d it io n a l m o n ito r in g  In c lu d e  s e d im e n t 
m o n ito r in g ;  n e a rb y  s u b s is te n c e  u se ; a n d  o th e r  s tu d ie s  th a t  m ig h t h e lp  r e fin e  
e ff lu e n t  lim it s  fo r  p e rm it  r e - is s u a n c e  o r  to  h e lp  th e  s ta te  re v is e  r e g u la to iy  w a te r 
q u a lit y  s ta n d a rd s .

How many third-party lawsuits over NPDES permits issued during the last 
fisc yean deal with items that will he outside of NPDES permits after 
state assumes primacy.

D E C  d o e s  n o t  t r a c k  th re a te n e d  o r  f ile d  la w s u it s  b e tw e e n  p r iv a te  p a r t ie s  a n d  is  
n o t  a w a re  o f  a n y  la w s u it s  re s p o n s iv e  to  t h is  q u e s t io n . C o n c e rn s  re g a rd in g  
t h ir d  p a r t y  c la im s  fo r  a lle g e d  v io la t io n s  o f  p e n u lt  re q u ire m e n ts , p a r t ic u la r ity  fo r  
m o n ito r in g  re q u ire m e n ts  th a t  a re  n o t  o th e rw is e  le g a lly  re q u ire d , w e re  b ro u g h t 
u p  d u r in g  th e  p r im a c y  W o rk  G r o u p  m e e tin g s . T h e s e  c o n c e rn s  w e re  b a s e d  o n  
th e  fa c t  th a t  th e  C le a n  W a te r  A c t  is  a  s t r ic t  lia b i l it y  (w ith o u t fa u lt)  s ta tu te  a n d  
a llo w s  p e n a lt ie s  o f  u p  to  $ 3 1 ,5 0 0  p e r  d a y  p e r  v io la t io n .

O r * *  < »  R g c y d c d  P ip e r
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F o tftiri —4 dMfcrsno— between the i d h H iw  far " j r tw
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S e e  re s p o n s e  to  s im ila r  q u e s t io n  In  th e  e n c lo s e d  M a r c h  15  le t te r  to  
R e p re s e n ta t iv e s  J o h n s o n  a n d  G a tto . T h e  D e p a r tm e n t i s  n o t  o p p o s e d  to  
d e f in in g  “W a te rs  o f  th e  U n it e d  S ta te s ” In  s ta tu te , s o  lo n g  a s  th e  d e f in it io n  Is  
I d e n t ic a l to  th e  d e f in it io n  In  E P A  a n d  S ta te  r e g u la t io n s .

Change in penult foes that win bs charged with state prtouicy. What has 
the dleeneefton bees on the increase of these fees In the ftitnre.

S e e  re s p o n s e  to  s im ila r  q u e s t io n  In  th e  e n c lo s e d  M a r c h  15  le t te r  to  
R e p re s e n ta t iv e s  J o h n s o n  a n d  G a tto .

Enforcement actions by EPA. How many are anticipated to be taken by 
DEC. Will DEC do a better enforcement than EPA?

D u r in g  th e  p e r io d  7 / 1 / 2 0 0 4  th ro u g h  6 / 3 0 / 2 0 0 5 . th e  la s t  y e a r  fo r  w h ic h  E P A  
h a s  c o m p ile d  c o m p le te  a n n u a l re p o r t in g . E P A  to o k  th e  fo llo w in g  e n fo rc e m e n t 
a c t io n s :

A d m in is t r a t iv e  o rd e r  2
C o n s e n t  d e c re e  1
C W A  p e n a lty  2 8
L e tte r  o f  v io la t io n / w a r n in g  12
W r it te n  In fo rm a t io n  re q u e s t  5
T o ta l 4 8

D u r in g  th a t  p e r io d , 1 6  o f  th e s e  4 8  a c t io n s  (33% ) In c lu d e d  In fo rm a tio n  g a in e d  
fro m  D E C  In s p e c t io n s . M o s t  o f  th e s e  E P A  a c t io n s  w e re  b a s e d  o n  n o n -  
c o m p lia n c e  s p a n n in g  m u lt ip le  y e a rs .

U n d e r  N P D E S  p r im a c y , D E C  w il l h a v e  th e  s a m e  In s p e c t io n  g o a ls  th a t  E P A  
c u r r e n t ly  h a s  -  In s p e c t  a l l  m a jo r  fa c ilit ie s  o n c e  p e r  y e a r  a n d  In s p e c t  a l l  m in o r  
fa c ilit ie s  o n e  t im e  d u r in g  th e  fiv e -y e a r  lif e  o f  th e  p e rm it. D E C ’s  e n fo rc e m e n t 
p o lic ie s  m u s t  b e  a s  s t r in g e n t  a s  E P A 's  a n d  a re  d e s c r ib e d  in  th e  D e p a r tm e n t 's  
N P D E S  p r im a c y  a p p lic a t io n .  I t  Is  im p o s s ib le  to  p r e d ic t  h o w  m a n y  e n fo rc e m e n t 
a c t io n s  w il l  b e  ta k e n  in  a n y  g iv e n  y e a r, a n d  th e  n u m b e r  w il l  v a ry  fro m  y e a r  to  
y e a r.

T h e  N P D E S  P r im a c y  W o rk  G ro u p , In  I ts  F e b ru a ry  2 0 0 5  re p o r t  (co p y  e n c lo s e d ), 
s a id  th e  fo llo w in g  a b o u t  th e  p o te n t ia l b e n e f it s  o f  p r im a c y  a s  It r e la te s  to  
e n fo rc e m e n t:

“Mors predictable enforcement. T h e  s ta te  c a n  b u ild  s p e c if ic ,  t im e ly , a n d  
p r e d ic ta b le  s te p s  In to  a n  e n fo rc e m e n t p ro g ra m  w h ile  m a in ta in in g  a  
c o m m itm e n t to  c o m p lia n c e  a s s is ta n c e. E a r ly  c o m m u n ic a t io n  o f  In s p e c t io n  

r e s u lt s  is  k e y .”
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R ep re sen ta tiv e  S ea to n - 3 -

C u r r c n t ly ,  D E C  In s p e c to r s  h a v e  a  g o a l o f  c o m p le t in g  in s p e c t io n  re p o r ts  within 
3 0  d a y s  o f  In s p e c t io n s , e x c e p t d u r in g  th e  M a y -S e p te m b e r  in s p e c t io n  season 
w h e re  r e p o r ts  w il l b e  c o m p le te d  w it h in  4 5  d a y s . A  c o p y  is  g iv e n  to  th e  
In s p e c te d  fa c ilit y .  W e  a re  n o t  a w a re  th a t  E P A  h a s  a  s im ila r  ta rg e t. I t is o u r  
e x p e r ie n c e  th a t  E P A  h o ld s  in s p e c t io n  r e p o r ts  d u r in g  c a s e  d e v e lo p m e n t fo r  
e n fo rc e m e n t. D E C ’s  o b je c t iv e  is  to  n o t ify  a  fa c ilit y  o f  n o n - c o m p lia n c e  e a r ly  so 
t h a t  c o r re c t iv e  a c t io n  c a n  b e  ta k e n . T h e  in s p e c t io n  re p o r t  c a n  s t i l l  b e  u s e d  fo r  
c a s e  d e v e lo p m e n t in  e n fo rc e m e n t.

With NFDB8 primacy, will Clean Water Act lawsuits have the State of 
Alaska as defendant. W1H Alaska be responsible for lawsuits arising out of 
Clean Water Act complaints?

N P D E S  p r im a c y  w il l n o t  in c r e a s e  th e  s ta te 's  e x p o s u re  to  la w s u it s  u n d e r  th e  
C le a n  W a te r  A c t . In  g e n e ra l, th e  E le v e n th  A m e n d m e n t to  th e  U .S . C o n s t itu t io n  
p r o h ib it s  fe d e ra l c o u r t s  fro m  h e a r in g  la w s u it s  b r o u g h t  b y  p r iv a te  c it iz e n s  
a g a in s t  s ta te s . N o th in g  in  th e  c it iz e n  s u it  p r o v is io n  o f  th e  C le a n  W a te r  A c t  
c h a n g e s  th a t . T h e  e x c e p t io n  to  t h is  g e n e ra l r u le ,  k n o w n  a s  th e  Ex parte Young 
d o c tr in e , is  fo r  la w s u it s  th a t  s e e k  n o n -m o n e ta iy  d a m a g e s , b u t  o n ly  th e n  s u it s  
s e e k in g  p ro s p e c t iv e  r e lie f,  o rd e r in g  a  s ta te  to  c o m p ly  w ith  fe d e ra l la w . N o r  d o e s  
th e  s ta te  I s s u in g  a n  N P D E S  p e rm it  m a k e  th e  s ta te  a  n e c e s s a ry  p a r ty  to  a  
c it iz e n  s u it  b r o u g h t  to  e n fo rc e  th e  te rm s  o f  a  s ta te - is s u e d  N P D E S  p e r m it  T h u s , 
h a v in g  a  s ta te - ru n  N P D E S  p ro g ra m  s h o u ld  n o t  c re a te  s ig n if ic a n t  lit ig a t io n  
e x p o s u re  fo r  D E C  u n d e r  th e  C le a n  W a te r  A c t . P e r s o n s  w is h in g  to  c h a lle n g e  th e  
te rm s  o f  a n  N P D E S  p e rm it  is s u e d  b y  D E C  w o u ld  s t i l l  h a v e  th e  r ig h t  to  a s s e r t  
s u c h  a  c h a lle n g e  u n d e r  s ta te  la w . T h is  in v o lv e s  th e  r ig h t  to  a n  a d m in is t r a t iv e  
a p p e a l fo llo w e d  b y  a n  a p p e a l to  s ta te  c o u r t .

How much does an average Clean Water Act suit coat? Is this included in 
the fiscal note?

T h e  D e p a r tm e n t d id  n o t  In c lu d e  th e  p o te n t ia l c o s ts  o f  fu tu r e  p o te n t ia l la w  s u it s  
a g a in s t  th e  s ta te  fo r  N P D E S  p e rm it  d e c is io n s . T h is  is  g e n e ra lly  c o n s is te n t  w ith  
o th e r  D e p a r tm e n t re g u la to ry  p ro g ra m s , s in c e  i t  w o u ld  b e  Im p o s s ib le  to  p r e d ic t  
th e  n u m b e r  o r  n a tu re  o f  p o te n t ia l s u it s ,  a n d  th e re fo re  c o s ts  a s s o c ia te d  w ith  
th e m . T h e  D e p a r tm e n t h a s  c o n ta c te d  E P A  fo r  In fo rm a t io n  re g a rd in g  t h e ir  c o s ts  
a s s o c ia te d  w ith  C le a n  W a te r  A c t  s u it s .  I f  th e y  c a n  p ro v id e  t h is  k in d  o f  
In fo rm a t io n , I w il l fo rw a rd  i t  to  y o u  u p o n  r e c e ip t

P le a s e  le t  m e  k n o w  i f  y o u  n e e d  a n y  a d d it io n a l in fo rm a t io n .

S in c e re ly ,

L jr iu iv . lu iu iu i  n c m  
D ir e c to r
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W hat NPDES Prim acy Means to Alaska

• One water permitting agency instead of two.

• State, instead o f federal management o f surface water quality.

• A faster permitting process. Major permits issued in 8 months instead of 31 months.

• Millions of dollars in cost savings in permitting major new projects.

•  Permits that truly reflect Alaska's priorities and unique conditions.

• Less emphasis on cumbersome process and more emphasis on results.

•  Permits that produce a better environmental result

•  A vastly improved appeals process that is timelier, conducted by Alaskans, and less 
apt to stall projects needlessly and indefinitely.

•  Judicial proceedings that are decided by Alaska courts instead of outside federal 
courts.

•  Accountability in permitting -  to Alaska’s elected officials and the Alaskan public.

• Fewer errors or omissions in permitting.

• Broader permit coverage and fewer discharges operating without permits.

•  Robust public notification and participation opportunity.

•  State control over water quality priorities.

•  A stable, risk-based, and predictable enforcement regime.



S e c t io n  4 0 2  o f  th e  C le a n  W a te r  A c t  (C W A ) r e q u ir e s  th a t  a l l  d is c h a rg e s  to  
s u r fa c e  w a te r s  b e  pe: m it te d  u n d e r  th e  N a t io n a l P o llu t a n t  D is c h a rg e  
E lim in a t io n  S y s te m  . J P D E S )  p e rm it  p ro g ra m .

T h e  C W A  in t e n d s  fo r  s ta te s  to  im p le m e n t (to  h a v e  “p r im a c y "  fo r)  th e  N P D E S  
p ro g ra m  w ith  th e  E n v ir o n m e n ta l P r o te c t io n  A g e n c y  (E P A ) a c t in g  in  a n  o v e rs ig h t  
ro le .

F o r ty - f iv e  s ta te s  h a v e  p r im a c y  fo r  th e  N P D E S  p ro g ra m . T h e  fo u r  o th e r  s ta te s , 
a s id e  fr o m  A la s k a ,  th a t  d o  n o t  h a v e  N P D E S  p r im a c y  a re  Id a h o . N e w  M e x ic o , 
N e w  H a m p s h ir e  a n d  M a s s a c h u s e t t s .

E P A  is  th e  N P D E S  a u th o r it y  in  A la s k a .  D E C  p la y s  a  s e c o n d a ry  r o le  " c e r t ify in g ” 
t h a t  E P A  p e rm its  m e e t s ta te  w a te r  q u a lit y  s ta n d a r d s  a n d  is s u in g  s ta te  p e rm its  
fo r  v e iy  s m a ll d is c h a rg e s  th a t  E P A  c a n n o t  g e t to .

In  2 0 0 5 , th e  A la s k a  le g is la tu r e  (S B  110) d ir e c te d  D E C  to  ta k e  a l l  a c t io n s  
n e c e s s a r y  to  a s s u m e  th e  N P D E S  d is c h a rg e  p e rm it t in g  a u th o r it y  I n c lu d in g  
r e s p o n s ib ilit y  fo r  is s u in g  a n d  m o n ito r in g  c o m p lia n c e  w ith  th e  p e rm its .

NPDES Program Components

T h e re  a re  s ix  c o m p o n e n ts  to  th e  N P D E S  p e rm it  p ro g ra m . T h e  S ta te  in t e n d s  to  
a s s u m e  r e s p o n s ib ilit y  fo r  th e  f ir s t  fiv e .

1. NPDES Permitting w h ic h  a m o u n ts  to  d e v e lo p in g , is s u in g ,  m o d ify in g  a n d  
re n e w in g  th e  p e rm its .

2 . Stormwater Program w h ic h  c o n s is t s  o f  p e rm it t in g  s to rm w a te r  d is c n a rg e s  
fro m  c o n s t r u c t io n  a n d  in d u s t r ia l a c t iv it ie s  a s  w e ll a s  p e rm it t in g  th e  
s to rm w a te r  c o lle c te d  a n d  d is c h a rg e d  b y  la rg e  m u n ic ip a l s to rm  s e w e r 
s y s te m s .

3 . Compliance and Enforcement w h ic h  in c lu d e s  m o n ito r in g  c o m p lia n c e  w ith  
p e rm it  te rm s  a n d  c o n d it io n s  a n d  t a k in g  e n fo rc e m e n t a c t io n  w h e n  
n e c e s s a ry .

4 . Federal Facilities w h ic h  in v o lv e s  p e rm it t in g  o f  d is c h a rg e s  fr o m  fe d e r a llj  
o w n e d  fa c ilit ie s ,  s u c h  a s  D e p a r tm e n t o f  D e fe n s e  in s t a lla t io n s .

5 . Pre-treatment Program w h ic h  c o n s is t s  o f  r e g u la t in g  h ig h ly  to x ic  
d is c h a rg e s  in t o  s e w e ra g e  s y s te m s .

6 . Biosolids Management Program w h ic h  r e g u la te s  th e  d is p o s a l o f  se w a g e  
t r e a tm e n t  b y p ro d u c ts ,  o r  “s lu d g e .”

-
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O e p a r t n i a i  o f  K * v ir o « u i» e n t« l  C o a s o r v a t t a i  
N P D E S  P r i m a c y  

O v e r v i e w  a n d  8 t a t n s  -  F e b r u a r y  2 0 0 7

T h e  B io s o lid s  c o m p o n e n t is  a  s m a ll c o m p o n e n t  o f  th e  N P D E S  p ro g ra m  in  
A la s k a .  S ta te s  h a v e  th e  o p t io n  w h e th e r  to  a s s u m e  p r im a c y  fo r  t h is  p a r t  o f  th e  
p ro g ra m .

NPDES Primacy Application

T h e  a p p lic a t io n  to  a s s u m e  N P D E S  p r im a c y  in c lu d e s :

1. A  letter from  the Governor r e q u e s t in g  a p p r o v a l o f  th e  s ta te 's  a p p lic a t io n ;

2 . A  program narrative t h a t  d e s c r ib e s  h o w  th e  s ta te  w il l  is s u e  p e rm its , e n s u re  
p e rm it  c o m p lia n c e , p e r fo rm  e n fo rc e m e n t, fu n d  th e  p ro g ra m , t r a c k  is s u e d  
p e rm its  a n d  e n fo rc e m e n t a c t io n s ,  a n d  s u b m it  p e r io d ic  r e p o r ts  to  E P A ;

3 . A n  Attorney General statement o f le g a l a u th o r it y  t h a t  c o n f ir m s  th e  s ta te 's  
la w s  a n d  r e g u la t io n s  a re  s u f f ic ie n t  to  im p le m e n t th e  N P D E S  p ro g ra m ;

4 . A  s ig n e d  Memorandum o f Agreement (M O A ) b e tw e e n  th e  s ta te  a n d  E P A  th a t  
e s ta b lis h e s  t im e fra m e s  fo r  th e  s ta te  to  a s s u m e  a u th o r it y  fo r  th e  p ro g ra m  
c o m p o n e n ts  o v e r  a  fiv e -y e a r  p e r io d ;  a n d

5 . A  compliance assurance agreement d e v e lo p e d  b e tw e e n  th e  S ta te  a n d  E P A  
th a t  d e s c r ib e s  th e  m e th o d s  th e  S ta te  w il l  e m p lo y  to  a s s u r e  th a t  p e rm itte e s  
c o m p ly  w ith  th e  te rm s  a n d  c o n d it io n s  o f  t h e ir  p e rm its .

Application Status

D E C  s u b m it te d  th e  N P D E S  p r im a c y  a p p lic a t io n  to  E P A  b y  J u ly  1, 2 0 0 6 , a s  
d ir e c te d  b y  th e  le g is la tu r e .

E P A  p ro v id e d  a n  e x te n s iv e  l is t  o f  c o m m e n ts  o n  th e  a p p lic a t io n  o n  O c to b e r  3 1 , 
2 0 0 6 . I t  w a s  n o t  u n t i l  E P A  re v ie w e d  th e  D e p a r tm e n t ’s  f u l l  a p p lic a t io n  
s u b m is s io n  t h a t  th e y  id e n t if ie d  s e v e ra l s t a t u t o iy  s h o r tc o m in g s  th a t  m u s t  b e  
c o r r e c te d  in  o rd e r  to  d e m o n s tra te  t h a t  th e  D e p a r tm e n t h a s  th e  n e c e s s a r y  
a u th o r it y  to  im p le m e n t th e  N P D E S  p ro g ra m . L e g is la t iv e  a c t io n  o n  th e s e  
s ta tu to r y  a m e n d m e n ts  is  b e in g  p u r s u e d  d u r in g  th e  c u r r e n t  le g is la t iv e  s e s s io n  
(H B  1 4 9  a n d  S B  91 ).

D E C  is  a ls o  m a k in g  r e v is io n s  to  th e  p ro g ra m  d e s c r ip t io n .  A t to rn e y  G e n e r a l’s  
s ta te m e n t, M U A , a n d  r e g u la t io n s  in  r e s p o n s e  to  E P A  c o m m e n ts .

D E C  in t e n d s  to  s u b m it  a  re v is e d  a p p lic a t io n  to  E P A  t h is  s u m m e r, a n d  
a n t ic ip a te s  E P A  p ro g ra m  a p p ro v a l b y  th e  e n d  o f  th e  c a le n d a r  y e a r .
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D EPA RTM EN T O P  ENVIRONM ENTAL CONSERVATION (DEC) 
N a tio n a l  P o l lu ta n t  D is c h a rg e  E l im in a t io n  S y s te m  (NPDES) P ro g ra m

S e n a te  Bill 110  a u th o r iz e d  th e  s ta te ,  in  A u g u s t 2 0 0 5 , to  s u b m it a n  a p p lic a tio n  to  th e  
U .S. E n v iro n m e n ta l P ro tec tio n  A gency (EPA) fo r p r im a c y  o f th e  N PD ES w a s te w a te r  
d is c h a rg e  p e rm ittin g  a n d  co m p lian ce  p ro g ra m s  u n d e r  th e  fed era l C lean  W ate r A ct. In  
a c c o rd a n c e  w ith  th e  bill, D EC s u b m itte d  a n  N PD ES P ro g ram  a p p lic a tio n  to  EPA on  
J u n e  2 9 , 2 0 0 6 . EPA p rov ided  c o m m e n ts  o n  th e  a p p lic a tio n , a n d  D EC  is  c u rre n tly  
w o rk in g  w ith  EPA to  a d d re s s  th e  c o m m e n ts  a n d  rev ise  th e  a p p lic a tio n  acco rd ing ly .

D EC  a n d  EPA n e g o tia te d  a  s c h e d u le  for th e  EPA d e c is io n  o n  th e  s ta t e ’s  NPDES 
P ro g ram  ap p lic a tio n . T he  p ro jec ted  d a te s  a re  s u b je c t  to  c h an g e  a n d  m ay  f lu c tu a te  to  
a llow  D EC a n d  EPA tim e  to  reso lve  o u ts ta n d in g  is s u e s  o r  a d d re s s  p u b lic  c o m m e n ts  
received  o n  th e  N PD ES ap p lica tio n .

\ - ' P-'*:
x  ■ • t e v .^  V '. i 2. r4i i. A. J ? ■ -' ■ v tfil ' ■ »  - f r l

J u ly  2, 2 0 0 7 D EC  s u b m its  rev ised  d ra f t N PD ES P ro g ram  a p p lic a tio n  to  EPA for 
review .

S e p te m b e r 4 , 2 0 0 7 EPA prov ides c o m m e n ts  o n  rev ised  d ra f t N PD ES P ro g ram  
ap p lica tio n .

N ovem ber 1, 2 0 0 7 D EC  s u b m its  fin a l N PD ES P ro g ram  a p p lic a tio n  to  EPA.

N ovem ber 1, 2 0 0 7  
- M arch  3 1 , 2 0 0 8

EPA review s a n d  m a k e s  fin a l N PD E S P ro g ram  a p p lic a tio n  d ec is io n

- EPA m a k e s  a p p lic a tio n  c o m p le te n e ss  d e te rm in a tio n
- EPA c o n su lts  w ith  T rib es
- EPA p u b lic  n o tic e s  a p p lic a tio n  a n d  p ro v id es  fo r a  c o m m e n t 

pe rio d
- EPA a n d  D EC  re s p o n d  to  p u b lic  c o m m e n ts
- D EC  rev ises  a p p lic a tio n  if  n e c e s s a ry
- EPA m a k e s  fin a l p ro g ra m  a p p ro v a l d e te rm in a tio n

M arch  3 1 , 2 0 0 8  -  
M arch  3 1 , 2011

N PD ES a u th o r ity  t r a n s fe rs  to  D EC  ov er 3  y e a rs . A la sk a  will 
im p le m e n t th e  p ro g ra m  a s  th e  A la sk a  P o llu ta n t D isch a rg e  
E lim in a tio n  S y s te m  (APDES) P ro g ram .

(S ee  T r a n s f e r  S c h e d u le )

M arch  3 1 , 2011
1 . . . .  .

D EC  co m p le tes  p h a s e  in  o f th e  N PD E S P ro g ram .

For more information contact Sharon Morgan at 907-465-5530 or htto://www. dec.state, ak. us/water/nodes/nodes. htm 
April 2007



DEPARTMENT OF ENVIRONMENTAL CONSERVATION
A la sk a  P o l lu ta n t  D is c h a rg e  E l im in a t io n  S y s te m  (APDE8) P ro g ra m

T r a n s fe r  S c h e d u le  
N PD ES P e r m i t t in g  a n d  

C o m p lia n c e  /  E n f o r c e m e n t  P ro g ra m s

D E C ’s  N PD ES a p p lic a tio n  e s ta b lis h e s  a  sc h e d u le  for EPA to  t r a n s fe r  p e rm it/c o m p lia n c e  
re sp o n s ib il ity  fo r  th e  N PD ES P ro g ram  to  D EC over th re e  y e a r s  o n ce  EPA ap p ro v es  th e  
a p p lic a tio n . T he  s t a t e ’s  a p p ro v e d  p ro g ra m  will be  ca lled  th e  A la sk a  P o llu tan t D isch a rg e  
E lim in a tio n  S y s te m  (APDES) P ro g ram .

T h e  p ro jec ted  d a te s  to  tre insfer re sp o n s ib ility  to  D EC  a s s u m e  th a t  EPA will ap p ro v e  
D E C ’s  a p p lic a tio n  b y  M arch  2 0 0 8 .

P h a s e  I:
A t p ro g ra m  a p p ro v a l 
P ro jec ted : M arch  3 1 , 2 0 0 8

D om estic  d is c h a rg e s
T im b er h a rv e s tin g , log s to ra g e  a n d  tr a n s fe r

facilities 
Seafood p ro c e ss in g  fac ilities 
H a tch e rie s

P h a s e  II:
1 y e a r  from  p ro g ra m  ap p ro v a l 
P ro jec ted : M arch  3 1 , 2 0 0 9

F ed era l fac ilities  -  D o m estic  p la n ts  a t  DOD a n d  
USCG fac ilities  /  coo ling  w a te r  

S to rm w a te r 
P re tre a tm e n t p ro g ra m  
M isce llan eo u s  n o n  d o m e stic  d isch a rg e s

P h a s e  m :
2 y e a r s  from  p ro g ra m  ap p ro v a l 
P ro jec ted : M arch  3 1 , 2 0 1 0

M ining

P h a s e  IV:
3 y e a rs  from  p ro g ra m  ap p ro v a l 
P ro jec ted : M arch  3 1 , 2011

Oil a n d  g a s  in d u s try  
C ooling w a te r  in ta k e s  
M u n itio n s

For more information contact Sharon Morgan at 907-465-5330 or hnp://www.(kc.state.akui/water/nDda/mdes.htm



D e p a r tm e n t  o f  E n v i r o n m e n ta l  C o n s e rv a t io n  
D iv is io n  o f  W a te r  

W a s te w a te r  P ro g ra m  C a p a c i ty  
A p ril 2 0 0 7

I . C U R R EN T  CAPACITY 

TRA IN IN G
■ 39  D EC s ta f f  a t te n d e d  EPA’s  B as ic  In sp e c to r  T ra in in g  C o u rse  (April 2006)
■ 3 5  D EC  s ta f f  a t te n d e d  EPA ’s  N PD ES P e rm it W rite rs ’ C o u rse  (M ay 2006)
■ 41  D EC s ta f f  a t te n d e d  EPA ’s  W ate r Q u a lity  S ta n d a rd s  A cadem y (F eb ru a iy  

2007)
■ 2 D EC s ta f f  a t te n d e d  EPA ’s  a n n u a l  A dvanced  In sp e c to r  T ra in in g  C o u rse  

(F eb ru a ry  2 0 0 7  D enver, CO)

R EC R U ITM EN T
D EC  h a s  filled 10 o f th e  14 n e w  N PD ES p o s itio n s  - 7  p e rm it a n d  co m p lian ce  s ta f f  a n d  
3  p ro g ra m  d ev e lo p m en t staff.

IN T ER PER SO N A L A G REEM EN TS AND J O B  8HADOW ING
• EPA R egion 8 -  IPA lo ca ted  in  A n ch o rag e  fo r o n e  y e a r  (N ovem ber 2 0 0 6  -  N ovem ber 

2007)
■ D eveloped  R easo n ab le  P o te n tia l A n a ly sis  g u id a n c e  fo r s ta f f
■ Review a n d  c o m m e n t o n  p o r tio n s  o f N PD ES a p p lic a tio n
■ Review a n d  in te rp re t  fed e ra l re g u la tio n s
• In sp e c tio n  R ep o rt w ritin g  t ra in in g  fo r s ta f f  (pending)

•  WA D e p a r tm e n t o f  Ecology -  lo a n e r  s ta f f  lo c a ted  in  A n ch o rag e  fo r 2 .5  m o n th s  
(su m m e r 2006)

• A cco m p an ied  s ta f f  o n  in sp e c tio n s  o f c o n s tru c tio n  s ite s  fo r co m p lian ce  w ith  
s to rm w a te r  c o n s tru c tio n  g e n e ra l p e rm it

■ G u id a n ce  o n  in sp e c tio n  re p o r t  w ritin g

•  WI D e p a r tm e n t o f  N a tu ra l R eso u rc e s  -  lo a n e r  s ta f f  lo c a ted  in  F a irb a n k s  fo r 6  
m o n th s  (w in te r /s p r in g  2 0 0 6  /  2007)

■ D ra ftin g  In sp e c tio n  G u id a n c e  fo r s ta f f
■ N PD ES p e rm it w ritin g  tra in in g

•  MN P o llu tio n  C o n tro l A gency -  lo a n e r  s ta f f  lo c a ted  in  A n ch o rag e  fo r 11 .5  m o n th s  
(F e b ru a iy  2 0 0 7  -  F e b ru a ry  2008)

■ A d v ic e /d irec tio n  to  develop  co m p lian ce  a n d  e n fo rc em en t s ta n d a r d  o p e ra tin g  
p ro c e d u re s

•  J o b  sh ad o w  o p p o r tu n itie s  (N ovem ber 2006)
■ WA D e p a r tm e n t o f  E cology -  O n e  D EC  s ta f f  jo b  sh a d o w e d  a t  th e  WA D O E fo r 2 

w eek s  in  th e  s to rm w a te r  p ro g ra m  c o n d u c tin g  a n d  d o c u m e n tin g  in sp e c tio n s



a n d  tech n o lo g ies  in  u s e . P re se n te d  " tr a in in g /re s u l ts ” to  W ate r D iv ision  s ta ff  
u p o n  re tu rn .

■ F u tu r e  jo b  sh ad o w  o p p o r tu n it ie s  in  co m p lian ce  a n d  en fo rc em en t a t  WA DOE 
a re  b e in g  p la n n e d .

PE R M IT T IN G  DURING FY  0 6
F o r E P A -issu ed  N PDES P e rm its  — D EC  is su e d :

■ 401 ce rtif ic a tio n s  for 100%  o f E P A -issu ed  NPDES in d iv id u a l p e rm its  (9)
■ 401 ce rtif ic a tio n s  for 100%  o f E P A -issu ed  N PDES g e n e ra l p e rm its  (5)
■ 15 a u th o r iz a t io n s  u n d e r  th e  TAPS linew ide  N PD ES g e n e ra l p e rm it
■ 8 7  a u th o r iz a t io n s  u n d e r  th e  N PD ES P la c e r M ining  g e n e ra l p e rm it
■ 6  a u th o r iz a t io n s  u n d e r  th e  N PD ES N o r J i  S lope O il /  G as  g e n e ra l p e rm it
• 7 a u th o r iz a t io n s  u n d e r  th e  N PD ES G e n e ra l S eafood  P ro c e sso rs  g e n e ra l p e rm it
■ 2 0  a u th o r iz a t io n s  u n d e r  th e  N PD ES S m a ll D o m estic  g e n e ra l p e rm it

W h ere  EPA h a s  n o t  is su e d  N PD ES p e rm its  - D E C  is s u e d  S ta te  p e rm its :
■ 18 s ta te  in d iv id u a l p e rm its
■ 62  s ta te  g e n e ra l p e rm it a u th o r iz a t io n s

CO M PLIA N CE A C TIV ITIES D U RIN G  FY  0 6
D EC  review s DM R’s  for m a jo r d is c h a rg e rs  a n d  d is c h a rg e rs  th a t  on ly  h a v e  a  s ta te  
p e rm it; a n d  rev iew s q u a r te r ly  a n d  a n n u a l  re p o r ts  from  d is c h a rg e rs  (i.e. seafood  
p ro c e sso rs , log tra n s fe r  fac ilities  a n d  m in es).

D EC  in sp ec ted :
■ 4 0  N P D E S -perm itted  fac ilitie s  a n d  3  log tr a n s fe r  fac ilities
■ 22  s ta te -p e rm itte d  fac ilities
■ 7  n o n -p e rm itte d  w a s te w a te r  fac ilities
■ 3  c itiz e n s ’ c o m p la in ts
■ 2  n o n -p e rm itte d  s to rm w a te r  c o n s tru c tio n  s ite s
■ 3  N P D E S -p erm itted  s to rm w a te r  s i te s

□ .  CAPACITY BUILDING

A D EC p ro v id ed  a  sec o n d  d ra f t  o f a  C ap a c ity  B u ild in g  P lan  to  EPA fo r review  a n d  
c o m m e n t in  O c to b e r 2 0 0 6 . EPA p ro v id ed  c o m m e n ts  o n  th e  P la n  in  J a n u a r y  2 0 0 7 . D EC is  
c u r re n t ly  rev is in g  th e  d o c u m e n t b a s e d  o n  c o m m e n ts  received . A lth o u g h  th e  C ap ac ity  
B u ild in g  P la n  is  n o t  fina l, ADEC h a s  a c c o m p lish e d  m a n y  in itia tiv e s  d e ta iled  in  th e  P lan .

W O R K  SH A R E A G REEM EN T a n d  PA R T N E R S H IP S

D E C  is  ac tiv e ly  involved in  d ra f tin g  N PD ES p e rm its  fo r EPA’s  rev iew  a n d  in p u t  v ia  tw o 
w o rk  s h a r e  a g re e m e n ts  n e g o tia te d  w ith  EPA:

■ Log T ra n s fe r  F ac ility  G e n e ra l P e rm its  (2)
o D EC  d ra f te d  p e rm its  a n d  s u p p o r t in g  d o c u m e n ts  fo r EPA review  
o I s s u a n c e  p e n d in g  e a r ly  fa ll 2 0 0 7
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S eafood  P ro c e sso rs  G e n era l P e rm it
o D EC  p a r tn e re d  w ith  EPA to  co -d ra ft th e  p e rm it d o c u m e n ts  fo r EPA review  
o I s s u a n c e  p e n d in g  s u m m e r  2 0 0 7

In  a d d itio n , D EC  id en tified  sev e ra l N PD ES p e rm its  in  th e  C ap ac ity  P la n  th a t  D EC 
c o u ld  ta k e  th e  le a d  o n  to  d ra f t  th e  p e rm it d o c u m e n ts . EPA c o m m e n ted  o n  D E C ’s  
p e rm it  c a n d id a te s  a n d  h a s  offered a  few  a d d itio n s , a lo n g  w ith  a n  in v ita tio n  fo r D EC  
p e rm it w rite rs  to  w o rk  d irec tly  w ith  R egion 10 p e rm it w rite rs  o n  a ss ig n e d  p e rm its .

IN SPE C T O R  CRED EN TIA LS
D EC  h a s  ag reed  th a t  id en tified  s ta f f  w ill co m ple te  th e  re q u ire d  t ra in in g  n e c e s sa ry  to  
receive  th e  EPA In s p e c to r  C re d e n tia ls  a n d  will c o n tin u e  to  c o n d u c t N PD ES 
in sp e c tio n s  o n  b e h a lf  o f  EPA u n t i l  fu ll p rim ac y  is  o b ta in e d .

■ 7  s ta f f  w ill co m p le te  re q u ire d  t ra in in g  a n d  receive  EPA In sp e c to r  C re d e n tia ls  by  
J u n e  3 0 , 2 0 0 7 .

■ O n  D ecem b er 2 8 , 2 0 0 6 , D EC  tra n s m itte d  a  s p re a d s h e e t  fo r t ra c k in g  th e  
re q u ire d  tra in in g  to  EPA fo r rev iew  a n d  c o m m en t. EPA h a s  n o t  p ro v id ed  
c o m m e n ts  o r  feedback .
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NPDES Primacy 
Who Is regulated by the NFDB8 program?

B a c k g r o u n d

H ie  C le a n  W a te r  A c t (CWA) r e q u ir e s  t h a t  a l l  p o in t  s o u r c e  d is c h a rg e s  to  s u r fa c e  
w a te r s  b e  p e rm it te d  u n d e r  th e  N a tio n a l P o l lu ta n t  D is c h a rg e  E lim in a tio n  
S y s te m  (N PD ES) p e r m it  p ro g ra m .

A  p o in t  s o u rc e  is  d e f in e d  a s  a n y  c o n f in e d  a n d  d is c r e te  c o n v e y a n c e  In c lu d in g  
b u t  n o t  l im ite d  to  a  p ip e , d i tc h , c h a n n e l ,  tu n n e l ,  o r  c o n d u i t  t h a t  d is c h a rg e s  
p o l lu ta n ts .

N u m b e r  o f  N P D E S  P e r m i t s
N P D E S  P e rm it S ta t i s t ic s  fo r  A la s k a

M ajo r
F a c il i t ie s A

M in o r
F a c ilit ie s

T o ta l N u m b e r  
o f  F a c ilit ie s

A u th o r iz a t io n s  
u n d e r  13  G e n e ra l  

P e rm its*

2 7 2 ,1 0 5 2 ,1 3 2

In d iv id u a l P e rm its 4 4 111 1 5 5
T o ta l 71 2 ,2 1 6 2 ,2 8 7

U n p e rm itte d
F acilities**

0 6 4 6 4

g e n e ra l  p e r m it  c o v e rs  a  c a te g o ry  o f  s im i a r  d is c h a rg e s  w l th in  a  g e o g ra p h ic
a r e a .  A p p lic a n ts  a r e  g r a n te d  a u th o r iz a t io n  to  d is c h a rg e  u n d e r  th e  g e n e ra l  
p e rm it.
“ M o stly  r u r a l  s m a l l  d o m e s t ic  se w a g e  d is c h a rg e s .
AA  m u n ic ip a l  s y s te m  t h a t  d is c h a rg e s  m o re  t h a n  1 m illio n  g a llo n s  p e r  d a y , a  
d is c h a rg e  fro m  a n  in d u s t r y  o n  th e  E PA  I n d u s t iy  R a n k in g  S h e e t ,  o r  a  fac ility  
t h a t  h a s  a  p r e t r e a tm e n t  p ro g r a m

E x a m p l e s  o f  M ^ jo r  F a c i l i t i e s  w i t h  N P D E S  W a s te w a te r  P e r m i t s

P ogo M ine
T r id e n t  S e a fo o d s  C o rp . 
H ea ly  P o w e r P la n t  
C o n o co  P h il ip s  K u p a r u k  
S e a w a te r  T r e a tm e n t  P la n t

•  A ly e sk a  P ip e lin e  V a ld ez  
M a r in e  T e rm in a l  b a l la s t  
w a te r  t r e a tm e n t  p la n t

•  A n c h o ra g e  A s p lu n d  
W a s te w a te r  T r e a tm e n t  
F a c ility  (Pt. W oronzof)

•  U n is e a  In c .

F B 0 e l o T 3
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Who Is regulated by the NPDB8 program?
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o f  M in o r  F a c i l i t i e s  w i t h  N P D E S  W a s te w a te r  P e r m i t s

s m a l l  s u c t io n  d re d g e  
m in e r s

•  s to r m w a te r  r u n o f f  f ro m  
g e n e r a l  c o n s t r u c t io n  
a c tiv it ie s

•  K e tc h ik a n  P u lp  C o m p a n y  
la n d f il l  l e a c h a te

•  E a s t  P o r t  F re d e r ic k  log  
t r a n s f e r  fa c ility

•  N o r th  P o le  W a s te w a te r  
T r e a tm e n t  P la n t

•  B P  N o r th  S lo p e  O il &  G a s  
E x p lo ra t io n  (L ib erty  1, 
D e a d h o rs e )

•  S n e t t l s h a m  S a lm o n  
H a tc h e iy

•  P o r t  o f  A n c h o ra g e  M a rin e  
T e rm in a l  F a c ility
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  ,  Post Office Box 111600
DEPT. OF ENVIRONMENTAL CONSERVATION /  Juneau, a k  o o b im so o  
O F F IC E  O F  T H E  C O M M ISS IO N E R  /  PHONE: (907)465-5066

FAX: (907)465-5070 
http: / / www.dec.state.ak.ua

J u ly  18, 2007

U .S . E n v iro n m en ta l P ro tec tion  Agency 
E n v iro n m en ta l A ppeals B oard  (1103B)
A ttn : C lerk  of th e  B oard  E u rlk a  D u rr
A riel R ios B u ild ing
1200  P enn sy lv an ia  A venue, N.W.
W ash ing ton , D .C. 20460-0001

Re: OCS A ppeal No. 07-01
In  re : S he ll O ffshore, Inc. K u lluk  D rilling  U n it a n d  F ro n tie r D iscoverer Drilling Unit, 

OCS P erm it Nos. R 100C S-A K -07-01 a n d  R100CS-A K -07-02

D e ar M s. D urr:

T h is  le tte r  ex p resses  o u r  agency’s  su p p o rt for th e  E nv ironm en ta l A ppeals B oard’s 
(EAB) exped ited  co n sid e ra tio n  o f  th e  N orth  S lope B orough’s  pe tition  fo r review  o f th e  
above-referenced  perm its .

T h e  A laska D e p artm en t o f E n v iro n m en ta l C onservation  h a s  responsib ility  for 
p ro tec tio n  o f A lask a 's  e n v iro n m e n t A s th e  EAB sch ed u le s  th e  ap p ea l p rocess, w e a sk  
th a t  y o u  co n sid e r th e  following.

F ro m  o u r  perspective , th e  p ro cess  em ployed b y  th e  U.S. E n v ironm en ta l P ro tection  
A gency (EPA) in  developing th e  p e rm its  in c lu d ed  good o p p o rtu n ity  to  identify  an d  
co n sid e r is su e s  o f  concern . In  fact, E rA  co n sid ered  a n d  re sp o n d ed  to  a  n u m b e r o f 
is s u e s  ra ise d  b y  o u r  d e p a r tm e n t a n d  o th e rs . B ecau se  som e o f th e  is su e s  ra ised  in  th e  
ap p e a l a re  now  fam ilia r a s  a  re s u lt  o f  th e ir  b e ing  ra ised  earlier, th e  p a rtie s  sh o u ld  be 
p re p a re d  to  a r tic u la te  th e ir  p o s itio n s  w ith o u t th e  n eed  fo r extensive add itio n a l 
p re p a ra tio n s .

W e confirm  th e  s ig n ifican t c o n s tra in ts , c o s ts  a n d  com plexity  o f  p lan n in g  a n d  
u n d e rta k in g  a n  o p e ra tio n  o f th is  s o r t  in  a n  a re a  a s  rem ote  a s  th e  B eau fo rt S ea , a n d  
th a t  sm all de lays co u ld  well re s u lt  in  th e  lo ss  o f a n  en tire  field season . If th e  perm it is  
u p h e ld , exped ited  review  o f th e  ap p ea l co u ld  p reserve  th e  p o ten tia l th a t  drilling  c an  
p ro ceed  th is  seaso n .

Q  printed on papw

http://www.dec.state.ak.ua


W e see  n o  re a so n  to  d isp u te  S hell O ffshore, Inc .’s  s ta te m e n ts  i t  will In c u r s ign ifican t 
econom ic h a rm  i f  th is  drilling  sea so n  is  lo s t a n d  th a t  a n  exped ited  review sch ed u le  
cou ld  le sse n  th e  p o te n tia l fo r n eed less  im pacts.

W e w ould  n o t b e  u rg in g  expedited  review  in  th is  m a tte r  i f  w e believed i t  w ould  
com prom ise th e  fa irn e s s  o r  th o ro u g h n ess  o f y o u r  review. W e re sp ec t d ie  EAB ap p ea l 
p ro cess  a n d  th e  n e e d  fo r y o u r  careftil co n sid era tio n  o f every appeal. W e a re  n o t 
a tte m p tin g  to  a rg u e  th e  m e rits  o f th e  appeal. T h a n k  y o u  for considering  o u r  views.

Clerk of the Board Burika Durr 2 July 18,2007

Sincere ly

cc: C h ris to p h e r W inter, C rag  Law C en ter, A tto rneys fo r th e  N orth  Slope B orough
E lin  M iller, R egional A dm in istra to r, R egion 10, EPA

Q:\COMM\WP\2007\Sfata OCSAppeaLdoc



Anchorage Daily News

State environment official assists Shell with federal plea
D rillin g : DEC com m iss io ne r's le tte r to  EPA reques ts exped ited p e rm its fo r Dutch o il g ia n t.
By WESLEY LOY 
wioy@ adn.com
(Published: Ju ly 26, 2007)

When Dutch oil giant Shell ran into problems recently securing federal air pollution permits needed 
to launch its controversial offshore drilling cam paign this summer, the com pany went to the state's 
top pollution regulator for help.

Larry' Hartig, com m issioner of the Alaska Department of Environmental Conservation, obliged with 
a  letter last w eek to the U.S. Environmental Protection Agency asking for a hurry-up on Shell's 
perm its, saying the compan*- "will Incur significant economic harm if this drilling season Is lost."

The letter seem s to indicate the sta te  is aligned with industry on the drilling, which the North Slope 
Borough, environmental groups and Native w halers are opposing.

DEC spokesw om an Lynda Giguere confirmed that Shell requested the letter, but stressed  It w as 
written by the com m issioner's office, not Shell.

And the DEC "did not intend to, nor did it, ex p ress any position on the m erits o f the c a s e ,” Giguere 
w rote in an e-m ail to the new spaper. The concern is the time pressure Shell faces, she said.

In early June, the EPA issued air pollution perm its for two drilling ships Shell aim s to use this 
sum m er to drill exploratory wells in the Beaufort S ea.

The borough challenged those perm its, so they're on hold. The borough and other opponents also 
are  fighting Shell on other fronts including federal court, where they recently won a ruling 
tem porarily suspending the Beaufort S e a  drilling program.

The challengers say  Shell and the governm ent haven't done enough to prevent noisy drilling rigs, 
icebreakers and other industry activity from driving aw ay migratory bowhead w hales, potentially 
ruining Native subsistence hunts. They're also concerned about oil spills in icy w aters.

URGING A DECISION

Shell hasn't started  drilling yet. The com pany is rallying an arm ada of a ss e ts  Including the two 
giant drilling platform s and a t least a dozen support vessels.

But the com pany's work window is limited, a s  se a  ice likely will m ove acro ss the Beaufort come fell, 
ending the drilling seaso n . If Shell can't overcom e the court's stay  and can't win the EPA permits, 
its drilling program might have to be scratched for this year — a costly delay.

The air pollution perm it issue is no v pending before the EPA's Environmental Appeals Board In 
Washington, D.C. In his July 18 letter, Hartig ask s the board I j r  "expedited consideration” of the 
borough's appeal, saying that "small d elays could well result in the loss of an entire field season .”

http://www.atta.com/money/industries/oil/v-printer/story/9164943p-9081425c.html 7/26/2007
& — _______________________________________

mailto:wioy@adn.com
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Shell spokesman Curtis Smith said the company had no comment on the letter.

North Slope Borough representatives also did not respond to requests for com m ent W ednesday. 

SHELL DRAFTED SAMPLE LETTER

Giguere provided docum ents showing how the DEC com missioner's letter cam e to be written.

On July 5, Kyle Parker, a partner in the law firm Patton Boggs, e-m ailed Hartig a draft letter to the 
EPA appeals board. "Please consider whether you might be in a position to subm it something along 
th ese lines," Parker wrote. "Based on our contacts at the agency, w e think such an expression of 
support from the s ta te  would be helpful not only a t  the EAB, but also in moving the EPA forward 
with its own motion in support of expedited consideration." Parker is a form er Alaska assistant 
attorney general in the oil, g as and mining section.

The letter Hartig ultim ately sen t is very different from the one Shell suggested.

His letter omits Parker's su ggested  language that the EPA "acted appropriately* in issuing Shell the 
perm its and that the perm its "are fully protective of air reso u rces' off the Alaska coast.

Instead, Hartig's letter notes the EPA's process for awarding the air perm its "included good 
opportunity to identify and consider Issues of concern."

Hartig say s  "expedited review o f the appeal could preserve the potential that drilling can proceed 
this season " if the permit is upheld.

His letter concludes: "We are not attempting to argue the merits of the appeal."

Tony Brown, a spokesm an in EPA's Seattle office, which covers Alaska, said he didn't know 
W ednesday w hether the Environmental Appeals Board had m ade a decision on speeding ip the 
case.

E-mail W esley Loy a t wloy@adn.com or call 2 57-4590 .

S he ll's A laska o il p la y

• Shell hopes to sta rt drilling exploratory wells in Beaufort S ea  this sum m er using two drill ships 
plus a dozen support boats.

• Company plans m ore Alaska exploration in 2008 and 2009.

• Drilling cam paign is on court-ordered hold until a t  least Aug. 14  b ecau se of challenges from North 
Slope Borough, environm ental groups, Native whalers.

http7/www.adn.com/money/industries/oil/v-printer/story/9164943p-9081425c.html 7 / 2 6 / 2 0 0 7
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R ed  D og s t a t e ' s  to p  waste rock producer

I lie EPA’s Toxic Release Inventory for 
?('06 shows Red Dog Mine released 

more than 390 million pounds of waste 
rock, about naif of all the waste rock 

reported m the state. (KTUU-TV)

James Ku'as, the environmental 
superintendent for the mine (Kyle 

Staider/KTUU-TV)

Because the stockpiles have lead or zinc 
in them it must be reported. It’s then 

listed as waste rock. (ktuu-TV)

DEC Prevention and Emergency 
Response Manaaer Leslie Pearson (Kyle

Staider/KTUU-TV)

picture."

by Rebecca Palsha 
Monday, Feb. 25, 2008

ANCHORAGE, Alaska -- The largest zinc mine in the world tops 
the list of all toxic producers in Alaska, according to the 
Environmental Protection Agency.

While the state Department of Environmental Conservation may 
be expected to cry foul, the department says the federal pollution 
report is misleading and no cause for concern.

Tf PA's Toxic Release Inventory for 2006 shows Red Dog Mine 
relc .oed more than 390 million pounds of waste rock, about half 
of all the waste rock reported in the state.

But a top company official says there is more to the story.

James Kulas, the environmental superintendent for the mine, 
flew into Anchorage from the Kotzebue mine to explain why Red 
Dog is the largest producer of waste rock in the state.

"The rock is moved from where we’re mining to and then 
stockpiled on our site in regulated and permitted stockpiles,"
Kulas said.

Because the stockpiles have lead or zinc in them it must be 
reported. It's then listed as waste rock.

"My fears are that it is taken out of context and people are 
misconstruing the reality," Kulas said. "The reality is that mining, 
applied to TRI, makes us the largest reporter and this is not 
pollution."

The DEC backs the mine up.

"There's no red flags that come up about this information itself," 
said DEC Prevention and Emergency Response Manager Leslie 
Pearson. "It's unfortunate that mining does not look good based
on this."

The department says Alaska is ranked number one in the country 
for waste rock because the state is a major player for mining.

Officials say Red Dog accounts for about half of the 665 million 
pounds of waste rock released two years ago.

" This data is so easy to take out of context and that's the biggest 
concern," Pearson said. "It’s just one little piece of a really big

http ://\v \v \v .k tuu.com /global/story .asp?s=7925036& C lientT ype=Printable 2/26/2008
______________________________ - V„

http:///v/v/v.ktuu.com/global/story.asp?s=7925036&ClientType=Printable


Kulas sa y s about .05 percent o f the m ine 's bi-products could be considered w aste.

He says the company uses methanol to keep its wells from freezing, as well as pollution from 
smoke stacks.

Contact Rebecca Palsha at rpafshaCktwj.com

All content @ Copyright 2000 - 2008 WorklNow and KTUU. All Rights Reserved.
For more information on this site, please read our Privacy Pol lev and Terms of Service.
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Reach O f ENDANGtiio Specie*
n r  n ■ . — -

On June 25, 2007, the United States 
Supreme Couit announced a decision, 
National Association of Home Builders 
v. Defenders of Wildlife, that clarified 
how the Endangered Species Act (ESA) 
applies to federal actions under other 
laws.

The Defenders of Wildlife case in­
volved the actions of the Environmental 
Protection Agency (EPA) in approving 
Arizona’s application for primacy of the 
federal wastewater permitting program 
(NPDES permits). Opponents of 
Arizona primacy attempted to use the 
ESA to stop FPA’s approval of the 
Arizona program. Although the Ninth 
Circuit Court of Appeals sided with the 
challengers, the U.S. Supreme Court 
found that the Ninth Circuit misread 
the ESA and, consequently, reversed the 
appellate court.

The decision is a victory for Alaska, 
which had a significant stake in the case 
due to the fact that the state’s NPDES 
primacy application is currently pend­
ing with EPA.

For advocates of ESA reform, the 
Defenders of Wildlife decision is wel­
come relief. In a 1978 decision, TVA v. 
Hill, construction of the Tellico Dam 
was embroiled in litigation concerning 
the impact of the dam impoundment on 
the snail darter. By the time the TVA 
case reached the Supreme Court, the 
dam was nearly complete. The Court, 
in one of the strongest environmental 
opinions in its history, set the stage for 
future interpretations of the ESA by 
stating that the ESA “admits of no ex­
ceptions” and requires a court to enjoin 
actions that would jeopardize the con­
tinued existence of a species, regardless 
of economic consequences.

In Defenders of Wildlife, EPA initi­
ated ESA consultation with the U.S. 
Fish & Wildlife Service (FWS) to deter­
mine whether the transfer of primacy to 
Arizona would result in any adverse im­
pacts on ESA listed species. FWS ex­
pressed concerns over the potential 
direct and indirect impacts to certain 
upland species from future development

in areas that would ultimately be serve J 
by Arizona-issued NPDES permits. 
EPA concluded that it did not have au­
thority to disapprove a transfer based on 
any considerations other th ui the nine 
criteria listed in the Clean Water Act 
(CWA) governing EPA’s approval of 
primacy applications. EPA condud.-d 
that Arizona had met each of the nine 
CWA criteria, approved the transfer of 
the permitting program to the state, and 
concluded the ESA consultation.

The plaintiffs sought review in the 
Ninth Circuit, arguing that the ESA ef­
fectively imposed an additional criterion 
on the transfer of NPDES permitting 
program authority, and that the federal 
duty to avoid jeopardy through consul­
tation must be satisfied before the trans­
fer could be lawfully approved. The 
Ninth Circuit concluded that the obli­
gation imposed on federal agencies 
under the ESA to avoid jeopardy and 
adverse modification of critical habitat 
“is an obligation in addition to those 
created by the agencies’ own governing 
statute.”

The U.S. Supreme Court was pre­
sented with two competing statutory 
mandates - the duty to avoid jeopardy 
to listed species and designated critical 
habitat under the ESA, and the duty of 
EPA to approve the transfer of the 
NPDES permitting program under the 
CWA to a state upon satisfaction of the 
nine specified criteria. In reconciling the 
two statutory schemes, the Court con­
sidered whether the ESA essentially acts 
as an independent source of authority 
irrespective of the non-discretionary 
mandate imposed on EPA under the 
CWA. In a 5-4 decision, the Court held 
that Section 7 of the ESA applies only to

discretionary federal actions, an 1 thus 
does not impose an additional iti.tutory 
criterion on EPA when it is carrying out 
mandatory obligations.

As a result of the Court’s holding, it is 
now clear that Section 7 applies only to 
actions exhibiting the requisite discre­
tionary federal involvement or control. 
Future litigation will focus on clarifying 
discretionary federal actions from those 
that are mandatory.

In terms of direct impacts from the 
decision, Alaska has already benefited 
insofar a; the path to obtaining approval 
of NPDES permitting primacy has one 
less hurdle to cross. Moreover, federal 
agencies ”iake decisions every day 
affecting icsource development projects 
in Alaska. The Defenders of Wildlife 
decision should ultimately result in a 
narrower set of circumstances under 
which the ESA will impact federal 
actions.

Land access (e.g., rights provided by 
statute or easements), federal water 
rights, and other actions compelled by 
statute come to mind as situations where 
federal agencies may have nondiscrc- 
tionary obligations that would not be 
impacted by the requirements of ESA 
consultation. O n other fronts, the case 
will be cited for the proposition that the 
ESA does, in fact, have limits.

ESA critical habitat issues are looming 
for Alaska on a variety of fronts, and it 
remains to be seen whether the lower 
courts will find support in Defenders of 
Wildlife to narrow federal agencies’ ob­
ligations on critical habitat and other 
ESA fronts.

Erie Fjelstadis an attorney with Ptrkint Cote LLP. He 
ir a member o f the It DC Board o f Director*.
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1.0 Introduction

The mission of the Alaska Depar nent o f Environmental Conservation (DEC) is to protect the 
environment and human health. Protecting the quality o f Alaska’s waters is a key part o f that 
mission. At the core c f DEC’s efforts to protect water quality are the State water quality standard 
regulations (18 AAC 70). Those regulations establish standards o f quality based on protecting the 
State’s waters for designated beneficial uses, such as supporting aquatic life. They also include 
provisions for applying the standards. Any permit authorizing a discharge to Alaska waters must 
result in compliance with the State water quality standards regardless o f whether the U.S. 
Environmental Protection Agency (EPA) or DEC is issuing the permit.

While the water quality standards establish the limits o f allowable water quality change, permit 
actions require decisions about how the standards are applied. For example, the implementing 
provisions o f the water quality standard regulations require decisions about the extent to which water 
quality can be degraded from high quality natural conditions under the State antidegradation policy, 
whether to provide for mixing o f an effluent with receiving waters, and whether standards should be 
modified to reflect conditions specific to a site. An intended and expected result o f the State of 
Alaska assuming primacy for the National Pollutant Discharge Elimination System (NPDES) 
permitting program is sound permitting decisions based on a complete understanding of local 
conditions.

Enhance access. As the State’s environmental permitting authority, DEC intends to rely on input 
from the local residents, Tribes, governments and other organizations to inform its permit decisions.
It is a goal inherent in DEC’s efforts that the Alaska Pollutant Discharge Elimination System 
(APDES) program enhance public access to permit information and process in order to produce better 
permits and better compliance with permit terms and conditions.

Equal protection. An equally important objective o f the State APDES permit development and 
administration process is to provide equal access and protections across the State despite geographic, 
cultural and socioeconomic characteristics o f affected individuals or populations. The APDES 
program will strive to provide an equal voice despite differences in the ability o f persons to engage 
agency staff and decision makers, and difficulties associated with communications over distances and 
across cultures. Translators and facilitators with expertise in cross-cultural communications may be 
used where needed to overcome communication challenges.

Efficiency. At the same time, the APDES permit issuance process must be efficient in how it informs 
the public, and in how it collects, considers and responds to input. An efficient permit issuance 
system is one that is capable o f clear and open communication with interested public members and 
organizations about a project and its permit(s) while maintaining a schedule for timely permit 
development and issuance. The process also should engage the interested public in a thoughtful and 
effective manner so as to be accessible and informative, but not a burden. An anticipated byproduct 
o f these efforts is a high degree o f public confidence in DEC and the permits it issues and enforces.

The EPA, as the current NPDES permitting authority for Alaska, is obliged to coordinate and to 
consult with affected federally-recognized Tribes on its permitting actions in Alaska pursuant to



Presidential Executive Order 13175 (November 6,2000). EPA views coordination as ensuring that 
Tribal governments are aware o f EPA actions that might impact them, and affording Tribes the 
opportunity to alert EPA offices and officials that they wish to be consulted early in the permitting 
process. EPA considers the consultation process as one of meaningful and timely two-way exchange 
with Tribal officials, open sharing of information, full expression of Tribal and EPA views, and 
respect tor Tribal self-government and sovereignty.

When the State implements the APDES program, Tribes retain the govemment-to-govemment 
relationship they have with EPA which assumes responsibility for overseeing the State’s 
implementation of the program. As one aspect o f its oversight role, EPA retains authority to approve 
or disapprove of State actions, including authority to object to any permits proposed for issuance by 
DEC that do not meet the requirements o f the CWA. DEC may not issue a permit in the face o f an 
EPA objection until the objection has been addressed and resolved. Through their govemment-to- 
govemment relationship with EPA, Alaska’s Tribes can ask EPA for assistance to address their 
concerns.

At the same time, the State APDES public participation process extends State coordination efforts 
and consultation opportunities to Tribal governments. The State APDES program provides 
opportunities for Tribes to share traditional knowledge, information about subsistence use, and Tribal 
concerns about potential permits with DEC.

Overarching programs. Many larger projects, especially those that involve new development and 
that invoke federal permitting or funding decisions, trigger broader environmental reviews that 
considei the range o f potential project impacts on the environment, human health, and certain species 
and their habitats. In these cases, impacts on water quality, and the NPDES or APDES permits 
intended to address those impacts, often comprise a subset of considerations under the broader 
review. Rules that expand and integrate environmental reviews include federal laws, such as the 
National Environmental Policy Act (NEPA), the Endangered Species Act, and the Magnuson-Stevens 
Fishery Conservation and Management Act, along with State rules under the Alaska Coastal 
Management Program (ACMP) and the Alaska Department o f Natural Resource’s programs for 
coordinating large mine development projects under AS 27.05.010(b) and other types o f large 
projects under State o f Alaska Executive Order 106. These broader environmental reviews often 
include early public education and outreach and create opportunities to engage with the public on 
water quality matters. DEC will strive to integrate its APDES public communication efforts into the 
pubuc participation processes undertaken as part o f NEPA, ACMP and other overarching reviews, 
and to take full advantage of the early public communication and engagement opportunities they 
offer to consider water quality and wastewater discharge permitting issues.

Feedback, assessment and continuing improvement process. A key aspect o f DEC’s public 
engagement efforts will be a continuing improvement process based on soliciting feedback from the 
public on the agency’s efforts, using that feedback to assess the efficacy of measures used to inform 
and engage the public, and adapting agency approaches based on the public’s view of what works 
best. The objective is a public engagement process that evolves in response to public need. DEC 
will develop and employ a formal process for soliciting and capturing feedback during and after key 
permitting efforts. Feedback will be compiled, analyzed and made available in report form. Reports 
will include lessons learned and recommendations for improving future efforts.
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Recordkeeping. DEC will document public and agency communications and record, particularly, 
key public concerns and how those concerns were considered. Documentation o f public interest will 
be included as part o f the official permit record, along with agency responses, actions, decisions, and 
supporting information. DEC will maintain an official record of each permitting action and make 
those records readily available to the public via internet posting.

Training. Training for DEC staff, other agency staff, and the public in effective permit-centered 
communications will be another key element of the APDES public communications program. DEC 
will employ both in-house and external communications experts to train agency staff and interested 
others in effective communication techniques. A basic level o f communications training will be 
mandatory for all DEC permitting staff. Supplemental training opportunities will be offered as well. 
In addition to training agency staff, DEC will sponsor training for other State and federal agencies 
and the public that participate or are interested in APDES permit communications. DEC also 
envisions creating training tools, such as recordings o f training sessions, which can be usod as a 
reference outside o f live training sessions.

Applicability o f this plan. In general, the Supplemental Communication Tools described in the 
document will apply to the permitting process for individual and general permits, but not to the 
approval of a notice of intent (NOI) for an individual facility to operate under a general permit. 
However, DEC reserves the flexibility to invoke a public process for approval o f NOI’s for facilities 
that generate significant public concern.

Early notification o f APDES actions. It is often the case that the most effective time for public 
outreach is early in the permitting process -  before or during the process o f drafting a permit. 
Engaging others early on improves the odds for identifying and addressing issues and formulating 
solutions that may or may not need to be accounted for in a permit and the agency’s decision on the 
permit. In particular, early collection of traditional knowledge, subsistence information, and other 
information important to residents and local or Tribal governments will allow DEC to address them 
during permit drafting In designing communication processes, DEC will be mindful o f the 
advantages o f communicating with the public and interested organizations early in the permit 
process.

DEC seeks to be proactive in the APDES permitting process. A Permit Issuance Plan (PIP) will be 
posted on the DEC website and updated biannually. The PIP is a list o f all permits proposed to be 
issued or reissued during a calendar year. The PIP will be mailed to the local and Tribal government 
contacts and to any interested party upon request.

The Alaska statutes and the APDES regulations provide minimum standards for public participation 
opportunities. DEC has broad authorities, however, to supplement its communication efforts beyond 
the legal minimums. This guidance document summarizes the legal minimums for public notification 
and comment opportunity. It then goes on to describe additional discretionary tools available to the 
agency for supplementing the legal minimums in order to optimize opportunities for effective 
participation in the permit decision making process.
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2.0 Basic Public Process

The basic process providing for public participation on an APDES permit (either individual or 
general permit) is primarily contained in 18 AAC 83.120 and begins once a draft permit has been 
prepared. Each step in the required process is described below.

Preliminary draft permit. Prior to formal public notice of a draft APDES permit, DEC regulations 
require that DEC post a preliminary draft permit on its website in conjunction with the permit 
applicant's 10 day review o f such permit, unless the review period is waived in part or in whole by 
the applicant. 18 AAC 83.115(0- While this review is primarily intended for the permittee to review 
and discuss the preliminary draft permit with DEC, it also gives the public an early opportunity for 
review of the developing draft permit.

Draft permit. Notice that a draft permit is available for public review and comment is provided by a 
combination of mailings to agencies, local governments and mail lists, newspaper advertisements, 
online public notice web posting, and other manners constituting legal notice. The public notice 
initiates a minimum 30-day public review and comment period. 18 AAC 83.120(b). The public 
notice and draft permit must be mailed to, among others, certain listed State and federal agencies, as 
well as to any affected Indian Tribe. 18 AAC 83.120(cXl)(C) and 18 AAC 83.120(g). Individuals 
who specifically request to be kept on a list o f persons to receive information on the permit must also 
be mailed a copy o f the* notice. 18 AAC 83.120(c)(lXF). Any unit o f local government having 
jurisdiction over the area within which the facility or proposed facility is to be located must also be 
mailed a copy of the public notice. 18 AAC 83.120(c)( 1 )(G). The permit application and a fact sheet 
describing the terms of the permit are also made available during the public comment period. DEC 
may schedule one or more public hearings on the draft permit if there is significant public interest, to 
describe the permitting decision, or for other good reason. 18 AAC 83.120(1).

Proposed fin a l permit. After the close o f the minimum 30-day public comment period, DEC 
considers information provided by the public, prepares a document summarizing the public 
comments received on the draft permit, and may make changes to the draft permit. The resulting 
proposed final permit is made available to the applicant for a five-day review, unless the review 
period is waived in part or in whole by the applicant. 18 AAC 83.120(m). At the same time, DEC 
posts the proposed final permit and supporting documentation on the DEC web page where it is 
available to the public.

Final permit. Following the close o f the five-day review of the proposed final permit, DEC will 
prepare a final permit for issuance. The final permit, response to comments, revised fact sheet, and 
associated permit documents will be posted on the DEC web page.

Accommodations fo r persons with disabilities. Under state Administrative Order 129, the State 
complies with the Americans with Disability Act (42 U.S.C. 12101 -  12213). All public notices 
associated with permits include a notice that a person with a disability can request and receive special 
accommodation to participate in the permit process.



DEC has broad authority to communicate with others in the course of conducting agency business.1 
As part of its APDES efforts, the agency is committed to exercising this authority to accomplish its 
objectives o f better permits and parity in water qualify protection across the State. This section 
describes the situations where the agency will supplement its public participation efforts and the tools 
available for that purpose.

Additional public outreach is typically most appropriate for proposed projects that raise significant 
local concerns or which are complex or controversial. Some circumstances that may warrant 
additional public outreach on permitting matters include:

• large, complex projects with multiple permitted discharges;
• projects that are locally or regionally important or controversial;
• projects that raise recreational or subsistence resource and use concerns;
•  projects that are proximal to sensitive or protected resources or areas; and
•  projects that may involve the use o f new or complex technologies.

In deciding whether to supplement permit communications, the primary consideration will be the 
degree of interest expressed by the public, Tribal organizations, non-governmental organizations, and 
local and regional governments. DEC will also consider the views o f the applicant and other state 
and federal agencies. In all its communications, DEC will strive to communicate factually and 
clearly. By planning ahead, the agency will also strive to schedule communication processes so that 
they do not adversely affect permit development schedules. At the same time, it will attempt to 
schedule proposed actions and opportunities for public involvement to reasonably accommodate 
seasonal patterns in Alaska’s lifestyles and livelihoods.

4.0 Supplemental Communication Tools

This guidance describes additional discretionary outreach the agency may wish to undertake with 
interested persons, including Tribes and municipalities, with respect to proposed APDES applications 
and permits that may raise significant local concerns or are complex or controversial.

DEC has at its disposal several tools that the agency may use individually or in combination to 
supplement required permit communications. In some cases, supplemental communications may rely 
on invoking a single supplemental activity such as holding workshops during the draft permit 
comment period. In other cases, DEC may combine a number o f supplemental efforts and regulatory

1 For example, Alaska Statute 46.03.020 provides that DEC may, in its discretion, “(3) consult wi'h and cooperate with 
(A) officials and representatives of any nonprofit corporation or organization in the state; (B) persons, organizations, and 
groups, public and private, using, served by, interested in, or concerned with the environment of the state. . Further, 
DEC may “undertake studies, inquiries, surveys, or analyses it may consider essential to the accomplishment of the 
purposes of the department; these activities may be carried out by the personnel of the department or in cooperation with 
public or private agencies, including educational, civic, and research organizations, colleges, universities, institutes, and 
foundations.” AS 46.03.020(5).
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requirements into a project Permit Communication Plan. Supplemental communication tools 
available to ihe agency are described below.

Project Liaisons. DEC inay appoint “project liaisons” or “navigators” to help in achieving agency 
goals of early communication with local residents and organizations, to provide for continuity in 
communications with the agency, and, ultimately, to gather meaningful information. These positions 
are assigned personal professional responsibility for anticipating public communication needs, and 
designing and implementing effective participatory processes. Responsibilities o f these positions 
include efforts such as maintaining lists o f persons and organizations interested in being apprised o f 
developments, maintaining contact with interested persons and orp ’nizations through face-to-face 
meetings, informing persons and organizations o f status and progi css, fostering the flow of 
information to and from agency permitting staff and the applicant, serving as an accessible agency 
point o f contact, and arranging for meetings, conference calls and other forums to enhance 
communications.

Pre-application public workshops. Pre-application public workshops are held before a permit 
application is submitted. The workshops typically involve the voluntary participation of the permit 
applicant and serve three broad purposes: 1) to orient the public and interested organizations to the 
project, its potential impacts, and efforts to address or mitigate impacts; 2) to introduce the applicant 
and agency permitting staff to specific local resource uses, sensitivities, and concerns (including 
subsistence and recreational activities and resources); and 3) to provide information about the 
permitting process and timeline. Pre-application public workshops may include discussion o f plans 
for, or results of baseline monitoring efforts.

Pre-application public workshops may be held by DEC or may be held as part o f broader, coordinated 
interagency efforts, such as those conducted as part of a National Environmental Policy Act (NEPA) 
process or an Alaska Department o f Natural Resources (DNR) Large Project Team process. The 
number of workshops can range from a single workshop to a series of workshops in one or more 
locations depending on the situation.

The means the agency uses to notify the public o f workshops is driven by a judgment as to what will 
be the most effective way to reach interested individuals and parties. Notification typically consists 
o f some combination of: individual notification via mailings, e-mail or telephone calls, 
advertisements in local or regional publications, and public service announcements. In more rural 
settings, DEC staff should consider working with local government and residents to spread the word 
by whatever means is typical for the community, such as bulletin board postings or local government 
announcements.

Post-application public workshops. DEC may also hold public workshops after a permit application 
has been received. Post-application public workshops serve the same purposes as the pre-application 
public workshops. They may be held before the official public comment period on a draft permit, or, 
more typically, during the official public comment period. When held during the comment period, 
workshops may be held in conjunction with public hearings where the workshops often immediately 
precede the hearings. While the primary purpose o f a public hearing is to allow the public an 
opportunity to respond to a draft permit, workshops provide for a two-way flow o f information from 
DEC to the public about the project and permit(s), as well as from the public to DEC.



Notice o f post-application public workshops held in conjunction with public hearings is typically 
provided along with the official hearing notice. The means the agency uses to notify the public of 
workshops that are not held in conjunction with hearings will be the same as outlined for pre­
application public workshops.

Public hearings. Permit development regulations provide DEC with discretion to hold public 
hearings during the public comment period on draft permits. Hearings can provide a more 
convenient means for the public to comment to the agency on a permit. They also afford an 
opportunity for members o f the public to hear from other members and organizations.

In accordance with regulations governing public hearings on APDES permits, DEC wili hold one or 
more public hearings whenever the Department finds, based on requests, a significant degree of 
public interest in a draft permit; a hearing might serve to clarify issues; or there is other good reason. 
As a general rule, formal public hearings alone may not be the most effective means of informing the 
public or providing for clear exchange of information. Hearings are often most effective when they 
follow other efforts to inform the pubjic.

Supplemental notice and information. The APDES regulations include both prescribed and optional 
methods for notifying the public o f the availability o f draft APDES permits. Prescribed methods 
include a combination o f mailings, publishing notices in newspapers, and methods constituting legal 
notice. Under the same regulations, however, DEC has authority to provide notice “by any other 
method reasonaoly calculated to give actual notice o f the action in question to the persons potentially 
affected by it, including press releases or use o f any other form or media to elicit public 
participation.” 18 AAC 83.120(c)(4).

As mentioned earlier, DEC staff will strive to identify and employ the most effective ways to notify 
interested individuals and parties o f permit actions and other matters Notification w .11 typically 
consist o f some combination of: individual notification via mailings, e-mail or telephone calls; 
advertisements in local or regional publications, and public service announcements. In more rural 
settings, DEC staff should consider working with local government and residents to spread the word 
by whatever means is typical for the community, such as bulletin board postings or local government 
announcements.

For larger or more controversial projects, DEC will compile lists of interested individuals and parties. 
The agency’s experience suggests that maintaining lists o f e-mail addresses for interested parties and 
organizations and communicating via e-mail is an effective and efficient means of keeping the public 
informed. DEC will also use the internet to make information available to the public. Major permits 
under development may warrant their own web page with links fro. i  other DEC or agency web 
pages.

As part o f notifying interested persons and organizations, DEC will seek to distribute or make 
available pertinent information about permits and projects. Documents, data, and developments 
thought to be o f interest may be forwarded directly to interested parties, or their availability may be 
announced to interested parties with instructions for obtaining the information, such as downloading 
them from a DEC web page. Supplemental information distributed or made available to interested 
parties may include materials such as special analyses and reports on particular issues or topics; 
plans, data, analyses, and reports generated by baseline monitoring programs; and project and 
permitting schedules.
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will strive to integrate effective notification and information efforts into an overall coordinated effort

Local and Tribal government coordination. DEC will make reasonable efforts to inform and seek 
participation from local and federally-recognized Tribal governments that may be affected by a 
proposed activity under the APDES Program. This will be accomplished by providing early in the 
permit process notice o f a forthcoming permit proceeding. That advance notice will be provided by 
mail, e-mail, telephone, or a combination thereof depending on what is deemed most effective and 
efficient, as early as reasonably practicable following an applicant’s notice to DEC. As part o f the 
advance notice coordination step, DEC will seek to learn the extent to which municipal and Tribal 
government officials are interested in being apprised of the permit process, and preferences for how 
best to work with them, including whether consultation is desired (see below). In addition to 
procedural matters, initial coordination efforts will focus on early identification o f local interests and 
general concerns.

Local and Tribal government consultation. Consultation with local State-chartered and federally- 
recognized Tribal governments is typically organized and led by a project liaison and can be 
organized as a single discussion with representatives o f the local or Tribal government or a series of 
discussions prior to providing forma! public notice o f a draft permit. Consultation may be either 
fac~-to-face or by telephone depending on cost, staff availability, and other practical considerations. 
The consultation process is intended to provide for a meaningful and timely dialog with local and 
Tribal officials with open sharing of information, the full expression of local and state views, a 
commitment to consider local views in decision-making, and respect for local authority and 
knowledge. Summaries of consultations will be entered into the permit record including DEC 
responses to substantive concerns.

Extended public comment periods. While regulations require a minimum 30-day public comment 
period on draff permits, DEC has the discretion to provide for longer public comment periods, to 
extend comment periods before the comment deadline passes, and to provide for supplemental 
comment periods after an original comment deadline passes. In most instances when the public 
participation process includes one or more public hearings, DEC will specify a minimum 45-day 
comment period. The minimum 45 days provide for public notice to be issued 30 days before the 
public hearing as required by regulation, but also give the public some time after the hearing to 
formulate comments in light o f testimony presented at the hearing.

DEC will also typically specify a minimum 45-day comment period when permits are for large, 
complex and controversial facilities. The agency will extend comment deadlines or provide 
supplemental public comment opportunities when there is significant public sentiment that the initial 
time allotted was insufficient for reasons unknown to, or unforeseen by, DEC when it initially 
established the schedule. At the same time, DEC will weigh the benefits o f longer public comment 
periods against impacts o f project and permit schedules.

Perm it communication plans. As mentioned previously, DEC may develop Permit Communication 
Plans that integrate those communications required as a matter o f law with any single supplemental 
communication tool or combination o f tools into a single overall plan for engaging the public on a 
permit matter. Permit Communication Plans are typically used for large, complex, and controversial
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projects, but may be developed for any permit project where it would help interested persons and 
organizations understand aheau of time the breadth and sequence of all opportunities to learn about, 
discuss, and comment on a permitting project.

5.0 Other Permit Actions: Modify, Revoke and Reissue, or 
Terminate

In addition to issuing APDES permits, the Department may take other permit actions to modify, 
revoke and reissue, or terminate permits. These actions may also include a public participation 
process.

Modify. The Department may modify an active permit for specific reasons. The Department will 
follow the same public involvement procedures used for new permits when it modifies an existing 
permit, with the exception of a minor modification defined at 18 AAC 83.145. The minor 
modification provision is tightly restricted to a very narrow range o f truly minor changes and does 
not include a process for public notification or comment. When the Department modifies a permit 
under the provisions o f 18 AAC 83.135, Tribes and other interested parties will have the opportunity 
to review the preliminary draft, draft, and proposed final permit modifications and request a meeting, 
workshop, or public hearing with the Department. 18 AAC 83.115 and 18 AAC 83.120. The 
proposed modifications will be available for a minimum 30-day public review and comment period. 
All other provisions o f the existing permit remain in effect for the term of the permit and are not 
subject to the public review process. 18 AAC 83.130(f).

Revoke and Reissue. Under certain circumstances, the Department may revoke and reissue a permit. 
When re-issuing a permit, the Department will follow the same public participation procedures as for 
a new permit, including invoking any of the supplemental communication tools described previously.

Terminate. The Department may also terminate a permit before the end of its term at its own instance 
or at the request o f a permittee. 18 AAC 83.140. If the permittee objects to permit termination, the 
Department will prepare a notice of intent to terminate that is subject to the same public review 
procedures as permit issuance. 18 AAC 83.130(i). Tribes and other interested parties will have the 
opportunity to rev iew the preliminary draft, d vft, and proposed final notice o f intent to terminate and 
request a meeting, workshop, or public hearing with the Department. The notice of intent will be 
available for a minimum 30-day public review and comment period. 18 AAC 83.115 and 18 AAC 
83.120.

6.0 Appeals

The public also has access to permit appeals processes. Final agency permitting decisions can be 
appealed by the permittee or members o f the public, including local and Tribal governments. 
Members o f the public may request informal review by the Director as set out at 18 AAC 15.185 or 
file a request for a formal adjudicatory hearing under 18 AAC 15.200. A person requesting either 
informal review or a formal hearing must show that he is “directly and adversely affected” by the 
Department's decision in order to have standing to challenge the decision. Ultimately, a party who



7.0 Additional Ways to Stay Informed

Permit Issuance Plan. The Department will prepare an annual Permit Issuance Plan that identifies 
the permits the Department proposes to issue during the upcoming year. The Permit Issuance Plan 
will be posted on the Department’s web page and notification sent via the electronic mailing list that 
the Plan is available for review. This process will allow Tribes and the public advance notice of a 
permit that is proposed to be issued or reissued in an area o f their concern and the opportunity to 
contact the Department to discuss the project or schedule a meeting.



Dear Mr Bolling,
Thank* for writing. I'll make certain that your letter of support gets into the bill 
file.
Yours truly,
Hollis French

 Original Message----
From: Jon Bolling [mailto:jbolling9aptalaska.net]
Sent: Friday, February 08, 2008 3:22 PM 
To: Sen. Hollis French
Cc: Shelly Wright; Rep. Beth Kerttula; Rep. Andrea Doll; Sen. Kim Elton 
Subject: HB 149

Dear Senator French:

I write to you on behalf of Southeast Conference in support of HB 149.

As you know, the bill completes some technical changes to Alaska Statutes 
that will assist the State of Alaska in meeting federal program requirements 
for primacy in permitting certain discharges of water. The bill follows 
legislation adopted in recent years intended to accomplish the same goal.

The Southeast Conference supported the state's initial efforts to secure 
permitting primacy several years ago. The Conference continues to support 
efforts to achieve this goal. Doing so will allow communities and 
businesses to interact with directly with State regulators on water 
discharge issues around Alaska. We believe this permitting format will 
likely prove more responsive than the alternative. This issue is one that 
affects nearly every municipality in Alaska, as most municipalities must 
obtain a permit as part of the operation of municipal wastewater treatment 
plants.

The Conference encourages the Judiciary Committee to pass HB 149 out of 
committee. If you have any questions, feel free to contact me anytime.
Thank you for considering my comments.

Sincerely,

Jon Bolling
Southeast Conference President 
jbollingBaptalaska.net 
907-401-0393
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