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This annotation collects and analyzes the federal and state cases discussing the validity, construction, and 
application of a state vexatious litigant statute. Such a statute permits restrictions on access to the courts by a litigant 
judicially determined to be vexatious, at least when the litigant is proceeding pro se.

Some opinions discussed in this annotation may be restricted by court rule as to publication and citation in 
briefs; readers are cautioned to check each case for restrictions. A number of jurisdictions may have rules, 
regulations, constitutional provisions, or legislative enactments directly bearing upon this subject. These provisions 
are discussed herein only to the extent and in the form that they are reflected in the court opinions that fall within the 
scope of this annotation. The reader is consequently advised to consult the appropriate statutory or regulatory 
compilations to ascertain the current status of all statutes discussed herein.

§ 2. Summary and comment

The purpose of a vexatious litigant statute is to prevent abuse of the judicial system by those persons who 
persistently and habitually file lawsuits without reasonable grounds, or who otherwise engage in frivolous conduct 
in the courts. Such conduct clogs the court dockets, results in increased costs, and is a waste of judicial resources 
that are supported by the taxpavers.IFNII

California enacted the nation's first vexatious litigant statutefFN21 in 1963 after suggestions by both the state 
bar and the state indiciarv.fFN31 This statute was significantly broadened in 1990.IFN41

The next state to act, Hawaii, did not do so until 1993.IFN51 enacting a statute modeled on Califomia's.fFN61 
Other states followed: Ohio in 1996, IFN71 Texas in 1997.IFN81 and Florida in 2000.IFN91 The latter two are also 
based on (but are not identical to) California's statute, while Ohio's is dissimilar.

The California statute establishes four tests for vexatiousness; a litigant's satisfying any one is a sufficient basis 
for a determination that the litigant is vexatious:

•In the immediately preceding seven-year period, the person has commenced, prosecuted, or maintained in 
propria persona at least five litigations, other than in a small claims court, that have been ( 1) finally determined 
adversely to the person or (2 ) unjustifiably permitted to remain pending at least two years without having been 
brought to trial or hearing.

•After a litigation has been finally determined against the person, he or she repeatedly relitigates or attempts to 
relitigate, in propria persona, either ( 1) the validity of the determination against the same defendant or defendants as 
to whom the litigation was finally determined or (2 ) the cause of action claim, controversy, or any of the issues of 
fact or law, determined or concluded by the final determination against the same defendant or defendants as to 
whom the litigation was finally determined.

•In any litigation while acting in proprie persona, the person repeatedly files unmeritorious motions, pleadings, 
or other papers, conducts unnecessary discovery, or engages in other tactics that are frivolous or solely intended to 
cause unnecessary delay.

•The person has previously been declared to be a vexatious litigant by any state or federal court of record in any 
action or proceeding based upon the same or substantially similar facts, transaction, or occurrence.

Statutes enacted in Florida, Hawaii, and Texas embrace some or all of the California statute's criteria for a 
vexatious litigant, occasionally with modifications. The Ohio statute, taking a different approach, applies to a litigant 
who has habitually, persistently, and without reasonable grounds engaged in "vexatious conduct," which the statute 
defines as conduct that either: ( 1) obviously serves merely to harass or maliciously injure another party to the civil 
action; (2) is imposed solely for delay; or (3) is not warranted under existing law and cannot be supported by a good 
faith argument for an extension, modification, or reversal of existing law.
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After a litigant has been determined by the court to be vexatious, all the statutes permit two separate remedies: a 
requirement that the litigant post security for the opposing party's costs in order to continue the litigation, and a 
prefiling order requiring the litigant to receive advance judicial permission before commencing new pro se 
litigation.f FN101

Courts asked to consider the constitutionality of a state vexatious litigant statute have consistently upheld the 
statute (§ 4). Some courts have ruled that such a statute does not apply to criminal or habeas corpus proceedings (§
5).

Courts have been asked to address various procedural issues in connection with a motion to have a person 
declared a vexatious litigant under the state vexatious litigant statute. Thus, courts have held, under the 
circumstances, that such a motion was (§ 0 ,  or was not (§ 7), made in a manner permitted under the statute; that 
the motion was (§ 8 ), or was not (§ 9), made by r. party permitted under the statute to assert such a motion; that the 
statute required prior notice and a hearing (§ JO), but did not r<quire the court to issue formal findings (§ JJ), 
before a party could be declared a vexatious litigant; and that the motion was (§ j 2 ), or was not (§ 1 2 ), timely 
under the statute.

In cases resolving substantive issues concerning the propriety of an order declaring a party to be a vexatious 
litigant, courts have had to address certain threshold issues. Thus, courts have held, at least under the circumstances, 
that a vexatious litigant was (§ J4), or was not (§ 15), required to be a natural person; that a vexatious litigant was 
(§ ] 8 ), or was not (§ 1 9 ) ,  required to be proceeding pro se; and that, where a vexatious litigant was required to be a 
"plaintiff," a party's status as a plaintiff was (§ 16), or was not (§ 17). supportable.

In cases applying the various definitions of vexatious litigant found in state vexatious litigant statutes, courts 
have held, under the circumstances, that a showing that there was no reasonable probability that t litigant would 
prevail in the litigation was (§ 2 0 ), or was not (§ 2 1 ), a prerequisite for a determination that the litigant was 
vexatious; that a determination that a party was a vexatious litigant was (§ 2 2 ), or was not (§ 2 2 ), supportable under 
a provision in a state vexatious litigant statute defining a vexatious litigant as one who had engage d in persistent 
vexatious conduct; that a determination that a party was a vexatious litigant was (§ 24), or wa> not (§ 25). 
supportable under a provision in a state vexatious litigant statute defining a vexatious litigant as one vho had been 
designated as a vexatious litigant in prior litigation; that a determination that a party was a vexatious litigant was (§ 
26). or was not (§ 27), supportable under a provision in a state vexatious litigant statute defining a vexatious litigant 
as one who had engaged in repeated dilatory or frivolous conduct; that a determination that a party was a vexatious 
litigant was (§ 28), or was not (§ 29), supportable under a provision in a state vexatious litigant statute defining a 
vexatious litigant as one who had repeatedly litigated, or attempted to litigate, the same issues; that a determination 
that a party was a vexatious litigant was (§ 30), or was not (§ 31), supportable under a provision in a state vexatious 
litigant statute defining a vexatious litigant as one who had commenced a specified number of prior unsuccessful 
litigations; and that a determination that a party was a vexatious litigant was supportable under an unspecified 
provision in a state vexatious litigant statute (§ 32).

In other cases involving substantive issues in connection with a motion to have a person declared a vexatious 
litigant under the state vexatious litigant statute, courts have ruled, at least under the circumstances, that neither the 
fact that a prior court declined to declare the person to be a vexatious litigant under the statute (§ 2 2 ), nor the fact 
that a prior court had sanctioned the person for the allegedly objectionable conduct (§ 34), precluded the court from 
granting the motion.

In cases addressing the propriety of the issuance, under the state vexatious litigant statute, of a prefiling order 
requiring a vexatious litigant to obtain advance judicial permission to commence specified litigation, courts have 
held, under the circumstances, that the proper party made the motion seeking the issuance of the prefiling order (§ 
35): that the motion seeking the issuance of the prefiling order, or the court's order granting the motion, was timely 
filed (§  36); that it was (§  2 2 ) . or was not (§  2 1 ) . permissible for the order to extend to litigation in which the 
vexatious litigant was represented by counsel rather than proceeding pro se; and that it was impermissible for the 
order to extend to litigation commenced in certain courts (§ 2 2 ).

In cases addressing the propriety of the issuance, under the state vexatious litigant statute, of a court order 
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requiring a vexatious litigant to post security in order to proceed with specified litigation, courts have held, under the 
circumstances, that a court was not required to hold a hearing (§ 41), or to make formal findings (§ 40), prior to 
issuing such an order; that a motion seeking such an order was untimely (§ 42); that the amount of security required 
was (§ 43), or was not (§ 44), supportable; that the court had (§ 45), or did not have (§ 46), discretion in issuing 
such an order; that the court properly disposed of unused security (§ 47); that the court improperly specified the 
form of the security (§ 48); that a finding that a vexatious litigant lacked a reasonable probability of success with 
respect to certain litigation, so as to support an order for security, was (§ 49), or was not (§ 50), supportable; that it 
was proper for the order to protect a specified party (§ 5]); and that a litigant's receiving judicial permission to 
proceed with certain litigation did not preclude a court from ordering the litigant to provide security in order tr 
proceed with the litigation (§ 52).

In cases involving the application, rather than the propriety, under the circumstances, of a prefiling order issued 
against a vexatious litigant under the state vexatious litigant statute, courts have held, under the circumstances, that 
the litigant sought leave ic proceed from the wrong court (§ 21); that the order applied to specific litigation (§ 54); 
and that the litigant did not submit a sufficient application for leave to proceed (§ 5 5 ).

In cases involving the application of an order, under the state vexatious litigant statute, requiring a vexatious 
litigant to post security in order to proceed with certain litigation, courts have held, under the circumstances, that the 
order did (§ 5 6 ), or did not (§ 52). apply to the litigant's current litigation.

Finally, in several miscellaneous cases arising under state vexatious litigant statutes, courts have held, under the 
circumstances, that dismissal of the action was an appropriate sanction for a vexatious litigant's failure to comply 
with the statute or an order issued under the statute (§ 51); that a stay imposed upon the filing of a vexatious litigant 
motion was (§ 52). or was not (§ £0 ), preclusive of certain action by the court; that a vexatious litigant's appeal was 
untimely even taking into account the time expended in complying with a prefiling order (§ 51); and that a pleading 
filed following a court's denial of a vexatious litigant motion was (§ 62), or was not (§ 63), timely.

§ 3. Practice pointers

A proceeding under a state vexatious litigant statute is just one tool available to rein in litigants who abuse the 
judicial system. A court may have inherent power to restrict a vexatious litigant's access to the courts, IFNI 11 or the 
party harassed by the litigant may be able to secure an anti-suit iniunction.fFNI21 Furthermore, a court may have 
either inherent fFN 131 or express statutorvfFNI4] authority to require a party who pursues vexatious litigation, or 
the party's attorney, to pay the opposing party's attorney's fees.

A court order declaring a party to be a vexatious litigant is usually considered an interlocutory order that cannot 
be appealed until final judgment is rendered in the action,IFN15)

The state vexatious litigant statutes enacted to date do not provide a mechanism for that designation, once 
bestowed, to be removed, and only one court appears to have considered the question of whether a mechanism 
should be provided.fFN161 According to the California state vexatious litigants website, a person's name can be 
removed from the state list of vexatious litigants only if the court that issued the original vexatious litigant order 
vacates that order.[FN[7]

Where a state-law claim is asserted in a federal court sitting in a state that has enacted a vexatious litigant 
statute, it appears that a party's status as a vexatious litigant will be determined under federal law, rather than under 
the state statute,[FN18] unless the federal court has adopted a local rule embracing the standards articulated in the 
state statute.fFNI91

I I .  G E N E R A L  P R IN C IP L E S

§ 4. View that statute is constitutional

Rejecting the indicated federal or state constitutional challenges, the courts in the following cases held that the 
state's vexatious litigant statute is constitutional.
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Legal Encyclopedias
Am. Jur. 2d. Constitutional Law g 620

Am. Jut. 2d. Costs g 81

Am. Jur. 2d. Equity g 27

Am. Jur. 2d. Injunctions g g 39. 78, 191. 204

C.J.S.. Actions $ 73

C.J.S.. Costs g 63

C .J .S ^E .qu ity j 3.8

C.J.S.. Injunctions g 99

Trial Strategy
Cause of Action Under 28 USC 1927 to Recover Excess Costs. Expenses, and Attorneys' Fees for Unreasonable and 

Vexatious Multiplication of Proceedings. 19 Causes of Action 447

Additional References
Appellees' Brief fLeonard v. Abbottl. 2004 WL 1873171

Appellant's Reply Brief fLeonard v. Abbott!. 2004 WL 1292173 

Appellant's First Amended Brief [Leonard v. Abbottl. 2004 WL 828168

California state vexatious litigants website, http:// www.courtinfo.ca.gov/courtadmin/aoc/vexatious.htm 

Ohio state vexatious litigants website. http://www.sconet.state.oh.us/Clerk_of_ Court/vexatious/

Section 2. Footnotes:
fFNll See Maver v. Bristow. 91 Ohio St. 3d 3 .2000-0hio-109. 740 N.E.2d 656 /2000V

1FN21 See Cal. Civ. Proc. Code 8  4 391 et seq. (effective Sept. 20,1963).

fFN31 See Taliaferro v. Hoogs. 236 Cal. App. 2d 521. 46 Cal. Rptr. 147 (1st Dist. 1965): McColm v. Westwood
Park Ass n. 62 Cal. App. 4th 1211.73 Cal. Rptr. 2d 288 (1st Dist. 1996).

1FN41 See Camerado Ins. Agency. Inc. v. Superior Court. 12 Cal. App. 4th 838. 16 Cal. Rptr. 2d 42 (3d Dist. 1993V

1FN51 See Haw. Rev. Stat. g g 634J-1 et seq.

1FN61 See Standard Management. Inc. v. Kekona. 98 Haw. 95.43 P.3d 232 (Ct. App. 2001).

fFN71 See Ohio Rev. Code Ann. 6  2323.52 (effective March 18,1997).

[FN 81  See  T ex . C iv . P rac . &  R em . C ode A nn. $ 6 1 1 .0 0 1  et seq . (e ffe c t iv e  Sep t. 1 ,1 9 9 7 ) .
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IFN91 See Fla. Sut. Ann. S 68.093 (effective Oct. 1, 2000).

frNIOl See, e.g. Holcomb v. U.S. Bank Nat. Ass'n. 129 Cal. App. 4th 1494. 29 Cal. Rptr. 3d 578 (4th Dist. 2005) (§ 
54): Bravo v. Ismai. 99 Cal. Add. 4th 211. 120 Cal. Rptr. 2d 879 (4th Dist. 2002) (6 JO).

Section 3. Footnotes:

(FNI11 See, e.g., Melnitzkv v. Apple Bank for Savings. 19 A.D.3d 252. 797 N.Y.S.2d 470 fist Dep't 2005): Jordan 
v. State ex rel. Dept, of Motor Vehicles and Public Safety. 110 P.3d 30 (Nev. 2005): May v. Barthet. 8 8 6  So. 2d 324 
(Fla. Dist. Ct. App 4th Dist. 2004).

IFNI 21 See, e.g., Weaver v. School Bd. Of Leon County. 896 So. 2d 929. 197 Ed. Law Rep. 457 (Fla. Dist. Ct. App. 
1st Dist. 2005): Howell v. Texas Workers' Compensation Com'n. 143 S.W.3d 416 (Tex. App. Austin 2004). review 
denied, (2 pets.) (Apr. 1, 2005).

(FNI31 See, e.g., LaMontagne Builders. Inc. v. Bowman Brook Purchase Group. 150 N.H. 270. 837 A.2d 301 
(2003): Barnes v. Oklahoma Farm Bureau Mut. Ins. Co.. 2000 OK 55. 11 P.3d 162 (Okla. 2000). as corrected, (July 
25, 2000) and as corrected, (Aug. 9,2000) and as corrected, (Jan. 16,2001).

IFN141 See, e.g., Gibson v. Decatur Federal Sav. &  Loan Ass'n. 235 Ga. Add. 160. 508 S.E.2d 788 (1998): Lewis v. 
Powers. 1997 WL 335563 (Ohio Ct. App. 2d Dist. Montgomery County 1997): Township of Lower Mcrion v. OED. 
Inc.. 762 A.2d 779 (Pa. Commw. Ct. 2000).

(FNI51 See, e.g., Stem v. American States Ins. Co.. 2003 WL 1611291 (Cal. App. 2d Dist. 2003). 
unpublished/noncitable, (Mar. 28,2003); Phillips v. Phillips. 2004 WL 2903519 (Tex. App. Houston 1st Dist. 2004).

IFN161 See PBA. LLC v. KPOD. Ltd.. 112 Cal. App. 4th 965. 5 Cal. Rptr. 3d 532 (2d Dist. 2003). review denied, 
(Jan. 22, 2004) (§ 26), in which the court stated that "[djespite the apparent unfairness of permanently branding a 
person as a vexatious litigant, it is unclear how the vexatious litigant determination can be erased in appropriate 
cases. The statutory scheme ... does not itself provide *i procedural mechanism for dissolving an order declaring a 
person a vexatious litigant."

IFN 171 See http://www.courtinfo.ca.gov/courtadmin/aoc/vexfaq.htm.

IFN181 See Fox v. Pope. R.I.C.O. Bus. Disp. Guide (CCH) I : 10010. 2001 WL 167913 (N.D. Tex. 2001) 
(unreported opinion); Benoza v. Target Personnel Services. 1997 WL 446232 (N.D. Cal. 1997) (unreported 
opinion). See also Carlock v. RMP Financial. 2003 WL 24207625 (S.D. Cal. 2003) (unreported opinion; without 
deciding the "Erie question" of whether federal or state law controlled, the court found that the party was not a 
vexatiou litigant under either standard).

IFN 191 See Sanders v. CleanNet of Southern California. Inc.. 135 Fed. Appx. 936 (9th Cir. 2005) (this case may be 
of limited or no precedential value due to court rule); Weissman v. Quail Lodge. Inc.. 179 F.3d 1194 (9th Cir. 1999).

Section 4. Footnotes:

(FN201 In Cent. Ohio Transit Auth. v. Timson. 132 Ohio App. 3d 41. 724 N.E.2d 458 (10th Dist. Franklin Countv 
1998) (abrogated by, Maver v. Bristow. 91 Ohio St. 3d 3. 2000-0hio-l09. 740 N.E.2d 656 (2000)). the court held 
that, while r  ost of the state vexatious litigator statute was constitutional, Ohio Rev. Code Ann. S 2323.52(G). 
precluding any appe. I from a court's denial of a vexatious litigator's application for leave to proceed with a case, 
violated Ohio Const, art. 1. S 16. providing that all courts shall be open, and every person, for an injury to his or her 
land, goods, person, or reputation, shall have remedy by due course of law.
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H
B r ie f s  and O ther Related D o cu m ents 

W o lfe  v. G e o rg e N .D .C a l.,2 0 0 5 .

U nited  States D ist r ic t  C o u rt ,N .D . C a lifo rn ia . 

B urton  H . W O L F E , P la in tiff,

v.

R onald  M . G E O R G E , et a l., D efendants.

No. C 00-1047 SB A.
Nos. 264, 276, 285.

A u g . 2 2 , 2005.

Background: C iv i l  r igh ts a ction  w as brought against 

state o f  C a lifo rn ia , C a lifo rn ia 's  Ju d ic ia l C o u n c il, 

v a rio u s C a lifo rn ia  tria l and appellate ju d g e s, and 

cou rt se rv ic e s  ana lyst em p loyed  b y  the C a lifo rn ia  

Ju d ic ia l C o u n c il, seek in g  declaration  that C a lifo rn ia 's  

jx a t io u s L it iga nt Statute w a s uncon stitu tiona l. T h e  

D is t r ic t  C o u rt d ism is se d  a ction  fo r lack  o f  su b ject 

matter ju r isd ic t io n , and p la in t if f  appealed. T h e  Court 

o f  A p p ea ls, 39 2  F .3 d  3 5 8 . a ffirm ed  in  part, reversed  

in  part, and rem anded. O n  rem and, parties m oved and 

c r o s s  m oved fo r judgm ent o n  the p lea d in g s.

Holdings: T h e  D ist r ic t  C o u rt, A rm stro n g . J . ,  held 

that:

( 1 )  statute d id  not vio late F ir s t  Am endm ent righ t to 

p etition  fo r re d re ss  o f  g riev a n ce s;

(2 ) statute w as not u n co n stitu t io n a lly  vague o r 

overbroad ;

(3 ) statute d id  not v io late procedura l due p ro c e ss  

r ig h ts o f  frequent lit ig a n ts;

(4 ) equal p rotection  r ig h ts w ere not vio lated ,

(5 ) double jeop a rd y  r ig h ts w ere  not v io la ted ;

(6) se cu rity  requirem ent w as not im p e rm issib le  

e x c e s s iv e  fin e ;

(7 )  no ex  post facto law  o r b il l  o f  attainder w as 

in v o lv ed ;

(8 ) no Suprem acy C la u se  v io la tio n  w a s in v o lv ed ; and

(9) litigant lacked stand ing to ra ise  th ird  party c la im s.

Judgm ent fo r state.

W e st  H eadnotes 

111 Action 13 €= ^ 9

1 3  A ctio n

13 1  G ro u n d s and C o n d it io n s Precedent

13k 9  k. U n n e ce ssa ry  o r V exa tio u s A c t io n s. 

M o st  C ited  C a se s

Constitutional Law 92 0 ^ 9 1

92 C o nstitu tio na l Law

9 2 V  P ersona l, C iv i l  and P o lit ica l R ig h ts

9 2 k 9 1 k. R ig h t o f  A sse m b ly  and Petition. M o st  

C ited  C a se s

C a lifo rn ia  V e xa tio u s L it iga nt Statute, barring 

fr iv o lo u s la w su it s , d id  not v io late F ir s t  Am endm ent 

right to petition  fo r re d re ss  o f  g riev a n ce s; su it s  bas^d 

on  intentional fa lse h o o d s, o r  k n o w in g ly  fr iv o lo u s 

c la im s, were not protected by F ir st  Am endm ent. 

U .S .C .A . C o n st .A m en d . 1 : W e st 's  A n n .C a l.C .C .P . ;■ 

3 9 1  et seq .

121 Action 13

13  A ctio n

13 1  G ro u n d s and C o n d it io n s Precedent

13 k 9  k. U n n e ce ssa ry  o r V e xa tio u s A ctio n s. 

M o st  C ited  C a se s

Constitutional Law 92 € = >82(6.1)

92 C o nstitu tio na l Law

9 2 V  P ersona l, C iv i l  and P o lit ica l R ig h ts 

9 2 k 82  C o nstitu tio na l G uarantie s in  G enera l 

92k 82(6 ) Particu lar R ig h ts , L im ita tio n s, and 

A p p lica t io n s

9 2 k 8 2 (6 .1)  k. In  G enera l. M o st  C ited

C a se s

C a lifo rn ia  V exa tio u s L itiga nt Statute w as not 

u n co n stitu tio n a lly  vague, d esp ite c la im s that pro se  

lit ig a n ts w ou ld  not understand techn ica l legal term s, 

and that ju d g e s w ere g iv en  e x c e s s iv e  d isc re t io n  to 

determ ine that litigation  w a s vexa tio u s o r lacked 

m erit. U .S .C . A . C o n st . A m end. 1 : W e st 's

A n n .C a l.C .C .P . S 3 9 1  et seq .

131 Action 13 0 ^ 9
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.13  A ctio n

1 3 1  G ro u n d s and C o n d it io n s P recedent

13k 9  k. U n n e ce ssa ry  o r V e xa tio u s A c t io n s. 

M o st  C ited  C a se s

Constitutional Law 92 € —̂ 82(6.1)

92 C o n st itu tio n a l Law

9 2 V  P erso n a l, C iv i l  and P o lit ica l R ig h ts  

92 k 82  C o n st itu tio n a l G uarantie s in  G enera l 

9 2 k 82 (6 ) Particu lar R ig h ts , L im ita tio n s, and 

A p p lica t io n s

9 2 k 8 2 (6 .U  k. In  G enera l. M o st  C ited

C a se s

C a lifo rn ia  V e x a tio u s L it iga nt statute w a s not 

u n co n stitu tio n a lly  overbroad ; there w a s co m p e llin g  

governm ent in tere st in  supp orting  uncluttered 

operation  o f  co u rt, and there w ere sa fegua rd s against 

su p p re ss io n  o f  ju st if ia b le  litigation . U .S .C .A . 

C o n st .A m e n d . 1 : W e st 's  A n n .C a l.C .C .P . S 3 9 1  et 

seq .

141 Action 13 C~:?9

1 3  A ctio n

13 1  G ro u n d s and C o n d it io n s P recedent

13 k 9  k. U n n e ce ssa ry  o r V e x a tio u s A c t io n s. 

M o st  C ited  C a se s

Constitutional Law 92 0 ^ 3 0 5 (2 )

92  C o nst itu tio na l Law

9 2 X 1 1  D ue P ro ce ss  o f  L a w

92k304 C iv i l  R em e d ie s and P ro ceed in g s 

92k305 A c t io n s

92k30 5(2) k. A c c e s s  to C o u rt s ; R ig h ts  

to H earing and D eterm ination . M o st  C ited  C a se s  

C a lifo rn ia  V e x a t io u s L it iga nt Statute d id  not vio late 

p rocedura l due p ro c e ss  r ig h ts o f  frequent lit ig a n ts; 

there w ere no  re st r ic t io n s  placed on  righ t to su e  until 

after n otice  and hearing , and c la im s that su it s  file d  

after en try  o f  o rd er lim it in g  su it  w ere  fr iv o lo u s w ou ld  

be re so lv ed  o n  ca se  b y  ca se  b a s is . U .S .C .A . 

C o n st .A m en d . 1 4 : W e st 's  A n n .C a l.C .C .P . $ 3 9 1 et 

seq .

151 Action 13 € = ? 9

J_3 A ctio n

1 3 1  G ro u n d s and C o n d it io n s P recedent

13 k 9  k. U n n e ce ssa ry  o r V e xa tio u s A c t io n s . 

M o st  C ited  C a se s

Constitutional Law 92 ^ =>248(1)

92  C o n st itu tio n a l Law

9 2 X 1  Equal P rotection  o f  L a w s

92k243 C rea tion  o r D isch a rg e  o f  L ia b ility  

9 2 k 2 4 8  C o st s  o r F e e s

9 2 k 2 4 8 ( l)  k. In  G enera l. M o st  C ited

C a se s

Constitutional Law 92 C ~=>249(1)

92 C o n st itu tio n a l Law

9 2 X 1  Equal P rotection  o f  L a w s

92k249 C iv i l  Rem et ie s  and P roceed ing s 

9 2 k 2 4 9 ( l)  k. In  G enera l. M o st  C ited  C a se s

Costs 102 €™^106

10 2  C o st s

10 2 V I  S e cu r ity  fo r C o st s ;  P roceed ing s in  Form a 

Pauperis

10 2k  10 6  k. Statutory P ro v is io n s. M o st  C ited

C a se s

Equal p rotection  r ig h ts o f  frequent lit ig a n ts w ere not 

vio lated b y C a lifo rn ia  V e xa tio u s L itiga nt Statute, 

req u iring  them to have co m p la in ts screened  by court 

b efore  f il in g  and to p o st se cu r ity ; financia l barrier 

applied o n ly  to a ct iv it ie s not protected by 

co n stitu tio n . U .S .C .A . C o n st .A m e n d . 1 4 : W e st 's

A n n .C a l.C .C .P . $ 3 9 1 et seq .

161 Double Jeopardy 135H 0 ^ 2 2

13 5 H  D oub le  Jeopardy

13 5 H I I  P ro ceed in g s, O ffe n se s , P un ishm ents, and 

P e rso n s In v o lve d  o r  A ffected

13 5 H k 2 2  k. Particu lar P ro ceed ing s. M o st  C ited

C a se s

C a lifo rn ia  V e xa tio u s L it ig a n t Statute, im p osing  

re str ic t io n s on  p e rso n s engaged in  fr iv o lo u s litigation , 

d id not v io late doub le je op a rd y  c la u se ; no crim in a l 

sa n ct io n s w ere in v o lv ed . U .S .C .A . C o n st .A m en d . 5 : 

W e st 's  A n n .C a l.C .C .P . t? 3 9 1  et seq .

17 1 Fines 174 0 ^ 1 .3

17 4  F in e s

1 7 4 k l .3 k. E x c e s s iv e  F in e s . M o st  C ited  C a se s 

C a lifo rn ia  V e xa tio u s L it ig a n t Statute, im p osing  

se cu rity  requ irem ent on  litigant found to have 

engaged in  v exa tio u s lit ig a tio n , d id  not v iolate E ig h th  

Am endm ent p ro h ib itio n  on  e x c e s s iv e  f in e s ; E ig h th  

Am endm ent w a s im p lica ted  in  cr im in a l and c iv i l  

fo rfe itu re  p ro ce e d in g s, not in v o lv ed  in  p resent ca se . 

U .S .C .A . C o n st .A m en d . 8 : W e st 's  A n n .C a l.C .C .P . 6

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.



38$ F.Supp.2d 1004
385 F.Supp.2d 1004
(Cite at: 38$ F.Supp.2d 1004)

Page 3

3 9 1 et seq .

181 A ction  13  0 ^ 9

J_3 A ctio n

13 1  G ro u n d s and C o n d it io n s  Precedent

13 k 9  k. U n n e ce ssa ry  o r V exa tio u s A c t io n s . 

M o st  C ited  C a se s

C o n s t itu t io n a l L a w  9 2  C —-*199

92  C o n st itu tio n a l Law

9 2 V 1 1 1  R e tro sp ectiv e  and E x  P ost Facto L a w s 

9 2 k l9 8  R etroa ctive  O peration  o f  E x  P ost Facto

L a w s

9 2 k l9 9  k. In  G en era l. M o st  C ited  C a se s  

C a lifo rn ia  V e x a t io u s L it iga nt Statute, im p o sin g  

se cu rity  req u irem en ts w hen  p e rso n s w ith  h isto ry  o f  

v exa tio u s lit ig a tio n  b rin g  su it , w as not e x  p o st facto 

law  v io la ting  C o n st itu t io n ; ex  p o st facto c la u se  

applied o n ly  to c r im in a l ca se s . U .S .C .A . C o n st . A rt.

I .  S 6 9 . c l . 3 . 10 , d j . ;  W e st 's  A n n .C a l.C .C .P . S 3 9 1  

ct seq .

191 A ction  13 0 ^ 9

1 3  A ctio n

1 3 1  G ro u n d s and C o n d it io n s  Precedent

13 k 9  k. U n n e ce ssa ry  o r V exa tio u s A c t io n s . 

M o st  C ited  C a se s

C o n s t itu t io n a l L a w  9 2  € = > 8 2 .5

92  C o nst itu tio na l Law

9 2 V  P e rso n a l, C iv i l  and P o lit ica l R ig h ts

9 2 k 8 2 .5  k. B i l l s  o f  Atta inder, P roh ib ition  

A g a in st . M o st  C ited  C a se s

C a lifo rn ia  V e x a t io u s L itiga nt Statute, im p o sin g  

re st r ic t io n s  on  lit ig a n ts w ith  h isto ry  o f  vexa tio u s 

f i l in g s , w a s not un con stitu tion a l b i l l  o f  attainder; 

statute had t a l ’d and non  punitive  purpose  o f  

p rotecting  co u rts and other lit igants aga inst a b u se s o f  

ju d ic ia l p ro c e s s , rather than purpose o f  in f lic t in g  

le g is la tiv e  p u n ishm ent on  frequent lit ig a to rs. 

U .S .C .A . C o n st . A rt. 1 .  S 8 9 . c l . 3 . 10 , c l .  1 .

1101 A ction  13  0^ 9

L3 A ctio n

1 3 1  G ro u n d s and C o n d it io n s P recedent

13 k 9  k. U n n e ce ssa ry  o r V exa tio u s A c t io n s . 

M o st  C ited  C a se s

S ta te s  3 6 0  C ^ l S . l S

360 States

360 1 P o lit ica l Status and R e la tio n s

36 0 K B ) Federal Suprem acy; Preem ption 

3 6 0 k l8 .15  k. Particular C a se s , P reem ption 

o r S u p e r se ss io n . M o st  C ited  C a se s 

A b se n ce  o f  any co n f lic t in g  federal statute precluded 

c la im  that C a lifo rn ia  V exa tio u s L it iga nt Statute, 

im p osin g  re st r ic t io n s on p e rso n s engaging in 

fr iv o lo u s lit igat’ on, v io lated Suprem acy C la u se . 

U .S .C .A . C o n st . A rt. 6 . c l . 2 :  W e st 's  A n n .C a l.C .C .P . 

5 3 9 1 ct seq .

1111 C o n s t itu t io n a l L a w  92  ^ ^ 4 2 . 1 ( 1 )

92 C o nst itu tio na l Law

9 2 11  C o n stru c tio n , O peration, and En fo rcem ent o f  

C o nstitu tio na l P ro v is io n s

9 2 k 4 1 P e rso n s E ntitled  to R a ise  C onstitu tiona l 

Q u e st io n s

9 2 k 4 2 .1  Particu lar Statutes o r A c t io n s

Attacked

9 2 k 4 2 .1 ( l)  k. In  G enera l. M o st  C ited

C a se s

L itiga nt lacked stand ing to ra ise  c la im s, on b eha lf o f  

a ll p e rso n s p u rsu in g  pro se  c la im s, that C a lifo rn ia  

V e .a t io u s  L it iga nt Statute w as uncon stitu tiona l; 

litigant w as seek in g  to represent too broad a  c la s s , as 

statute applied o n ly  to those w ith  record  o f  fr iv o lo u s 

litigation . U .S .C .A . C o n st . A rt. 3 . S 2 . c l . 1 : W e st 's  

A n n .C a l.C .C .P . $ 3 9 1 et seq.

Burton H . W o lfe , San F ra n c isc o , C A , p ro  se .

D avid  M . V e rh e v . Sacram ento, C A , T o m  B lake, C A  

State A ttorney G en era l's  O ff ic e , Th o m a s A . B la ke . 

Jonathan U . L e e . C it y  A tto rn ey 's O ff ic e , San 

F ra n c isco , C A , fo r D efendants.

O R D E R

A R M S T R O N G . D ist r ic t  Judge.

T h i s  matter co m e s b efore  the C ourt o n  P la in t if f s  

M o tio n  fo r Judgm ent on  the P lead ings [D ocket N o. 

264] and D efendants' C ro s s-M o t io n  fo r Judgm ent on 

the P lea d ings [D ocket N o . 2 76 ] . H av ing  read and 

co n sid e red  the argum ents presented by the parties in 

the papers subm itted  to the C o u rt, and having heard 

the argum ent o f  P la in t iff  and D efendants' co u n se l at 

the Ju n e  2 8 , 2005 hearing , the C ou rt hereby D E N IE S  

P la in t if f s  M o tio n  fo r Judgm ent on  the P lea d ings and 

G R A N T S  D efendants' C ro ss-M o t io n  fo r Judgm ent on  

the P lead ings.

BACKGROUND
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A. Procedural Background.

O n M a rch  2 7 , 2000, P la in t iff  B urton  W o lfe  

(“ P la in t if f ’), f ile d  a C om p la in t, in  p rop ria  persona ,

under 42 U .S .C . 1 9 8 3 . ch a llen g in g  the

co n stitu tio n a lity  o f  C a lifo rn ia 's *  1007 V e xa tio u s 

L itiga nt Statute. H e nam ed as defendants: ( 1 )

Ju s t ic e  G a ry  Strankm an, C h ie f  Ju s t ic e  R ona ld  

G eo rg e , D eborah S ilv a , the Ju d ic ia l C o u n c il o f  

C a lifo rn ia , and State o f  C a lifo rn ia  ( c o lle c t iv e ly  

know n as the “ State D efendants” ) ; and (2) Judge 

A lfre d  C h ia n te lli, Ju d ge  D avid G a rc ia , and Ju d ge  

R on a ld  Q u idachay (c o lle c t iv e ly  know n a s the “ Ju d ge 

D efen d a n ts") .

O n  M a rch  2 9 , 2002, th is  C ou rt d ism is se d  P la in t if f s  

C om p la in t under Federal R u le  o f  C iv i l  P rocedure 

12 ( b ) ( 1)  fo r  lack  o f  su b je c t  matter ju r isd ic t io n  

pursuant to the R o o k e r - F e l d m a n  d o ctrin e  after 

f in d in g  that P la in t if f s  a ction  appeared to be a de 

facto appeal o f  p r io r  state court d e c is io n s . S e e  

R o o k e r  v  F i d e l i t y  T r u s t  C o . .  263  U .S . 4 1 3 .  4 1 5 - 1 6 .  

44  S .C t . 14 9 . 68  L .E d . 362 ( 19 2 3 ) : D i s t r i c t  o f

C o l u m b i a  C o u r t  o f  A p p e a l s  v .  F e l d m a n .  460 U .S- 

4 6 2 . 4 8 2 -S 6 . 10 3 S .C t . 13 0 3 . 75  L .E d .2 d  206 ( 1 9 8 3 ) . 

T h e  C ourt a lso  d ism is se d  the State D efendants and 

the Judge D efendants from  the la w su it . P la in t iff  

su b seq u en tly  appealed.

O n  D ecem ber 14 , 2004, the N in th  C irc u it  held  that 

th is  C ourt erred b y d ism is s in g  the su it  under R o o k e r -  

F e l d m a n  S e e  W o l f e  v. S t r a n k m a n .  39 2  F .3 d  3 5 8 . 

3 6 4  (9th C ir .2 0 0 4 ) . S p e c if ic a lly , the N in th  C irc u it  

found that P la in t if f s  re fe re n ce s to h is  in vo lvem en t in  

p r io r  state court a ctio n s w ent to sh o w  that P la in t iff  

had stand ing , and w ere not de facto appeals from  the 

d e c is io n s  in  tho se  p r io r  a ctio n s. I d .  H ow ever, the 

N in th  C irc u it  a ffirm ed  the d ism is sa l o f  the State o f  

C a lifo rn ia  and the Ju d ic ia l C o u n c il o f  C a lifo rn ia  o n  

the g ro u nd s that they are not “ p e rso n s”  su b je ct to su it  

under » 19 8 3 . I d .  at 3 6 1 .  T h e  co u rt further

a ffirm ed  the d ism is sa l o f  the Ju d ge D efend ants, 

Ju s t ic e  Strankm an, and C h ie f  Ju s t ic e  G eo rg e  in  h is  

ju d ic ia l capacity. I d  F in a lly , the court reversed  the 

d ism is sa l o f  C h ie f  Ju s t ic e  G eo rg e , in  h is  

a dm in istrative ca pa city , and M s . S ilv a , and rem anded 

to th is  C ou rt fo r fu rther p ro ceed in g s. I d .

O n  February 8 , 200 5, P la in t if f  f ile d  a F ir s t  A m ended 

C om p la in t, in  p ropria  persona , on  b e h a lf o f  h im se lf  

and on  b eha lf o f  a ll p e r so n s appearing in  the co u rts o f  

C a lifo rn ia  w ithout rep resentation , fo r D ecla ra to ry  

and P ro sp ective  In ju n ct iv e  R e lie f . In  the F ir s t

A m ended C om p la in t, P la in t iff  a lleg e s that 

C a lifo rn ia 's  V e xa tio u s L it iga nt Statute, C a lifo rn ia  

C ode o f  C iv i l  P rocedure $ $ 3 9 1  e t  s e q . ,  i s

uncon stitu tiona l. O n  February 2 3 . 200 5, P la in tiff 

f iled  a M o t io n  fo r Ju d gm ent on  the P lea d in g s o r, in  

the a lternative, fo r D ecla ra to ry  Judgm ent. O n  M a y 

6 , 2005, D efendants f ile d  a C ro ss-M o t io n  for 

Judgm ent on the P lead ings.

B. Statutory Background.

C a lifo rn ia 's  V e x a tio u s L it ig a n t Statute (the “ statute” ) 

i s  co d ifie d  at C a lifo rn ia  C o d e  o f  C iv i l  P rocedure 

3 9 1  e t  s e q .  T h e  statute d e fin e s a v exa tiou s litigant as 

a p erson  w ho.

( 1 )  In  the im m ediate ly  p reced ing  seven-year period 

has com m enced , p rosecuted , o r  m aintained in  propria 

persona at least fiv e  lit ig a t io n s other than in  sm a ll 

c la im s court that have been ( i)  f in a lly  determ ined 

a d verse ly  to the p erso n  o r  ( ii)  u n ju st if ia b ly  permitted 

to rem ain pend ing at lea st tw o years w ithout having 

been brought to tria l o r hearing .

(2) A fte r a lit igation  ha s been f in a lly  determ ined 

against the p erso n , repeated ly re lit iga te s o r attempts 

to re litigate , ir. propria  persona , e ither ( i)  the va lid ity  

o f  the determ ination aga inst the sam e defendant or 

defendants as to w hom  the litigation  w a s f in a lly  

determ ined o r ( ii)  »he cause  o f  action , c la im , 

co n tro ve rsy , o r any o f  the is su e s  o f  fact o r law, 

determ ined o r co n clu d ed  by the fina l determ ination 

against the sam e defendant o r defendants a s to w hom  

the lit igation  w as f in a lly  determ ined.

(3) In  any lit ig a tion  w h ile  acting in  p ropria  persona , 

repeatedly f i le s  u n m e r ito r io u s* 10 0 8  m otions, 

p lead ing s, o r other papers, con d u cts u n n ece ssa ry  

d isco v e ry , o r engages in  other ta ctic s that are 

fr iv o lo u s o r so le ly  intended to ca use  u n n ece ssa ry  

delay.

(4) H as p re v io u sly  been declared  to be a vexatious 

litigant b y  any state o r federal court o f  record  in any 

action  o r  p roceed ing  based upon the same o r 

su b sta n tia lly  s im ila r  fa cts, transaction, o r occu rren ce .

C a l.C o d e  o f  C iv . P ro c. $ 3 9 1(b ) ( l) - (4 ) . Pursuant to 

the statute, a defendant m ay m ove the court to require 

the pro se  p la in t if f  to p rov id e  se cu r ity  i f  the 

defendant can make a sh o w in g  that the p la in t iff  i s  a 

vexa tio u s litigant and that there i s  not a reasonable 

p rob a b ility  that the p la in t if f  w il l  p reva il in  the 

litigation  against the m o v in g  party. S e e  C a l.C o d e  o f  

C iv . P roc. S 3 9 1 . 1 . U p o n  m aking the req u isite  

f in d in g s, the court m ay then o rd er the p la in t iff  to 

p rov ide a se cu r ity  ^  that com p ensa tes fo r the 

reasonab le c o st s  and attorney fe e s o f  defend ing  the
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su it . C a l.C o d e  C iv . P roc. $ $ 3 9 1 . 1 . 3 9 1 .3 . I f  the 

p la in t if f  fa ils  to p o st the se cu r ity , the action  may be 

d ism isse d . C a l.C o d e  C iv . P ro c. S 3 9 1 .4 .

F N I .  A  “ se cu r ity ”  i s  defined  in  the statute as 

an “ undertaking to a ssu re  paym ent, to the 

party fo r w h o se  benefit the undertaking i s  

requ ired  to be fu rn ish ed , o f  the party 's 

rea sonab le e x p e n se s, in c lu d in g  attorney's 

fe e s and not lim ited  to taxable c o s t s , 

in cu rred  in  o r in co n n e ctio n  w ith  a lit ig a tion  

in stitu ted , ca u sed  to be in stitu ted , o r 

m aintained o r caused  to be m aintained by a 

v exa tio u s lit ig a n t.”  C a l.C o d e  C iv . P roc. $ 

3 9 1 ( c ) .

O n ce  a p la in t if f  ha s been declared  a “ v exa tio u s 

litigant”  w ith in  the m ean ing  o f  the statute, the court 

m ay a lso  enter an o rd er p ro h ib itin g  that p la in t if f  from  

f i l in g  new  state cou rt lit ig a tio n  absent leave o f  the 

p re sid in g  ju d g e  w here the lit ig a tio n  i s  p rop osed  to be 

f ile d . C a l.C o d e  C iv . P ro c . S 3 9 1 . 7 . T h i s  order i s  

re fe rred  to a s a “ p re f il in g ’ ’ o rd er. C a l.C o d e  C iv . 

P roc. $ 3 9 1 . 7 . A fte r the p re filin g  o rd er i s  issu e d , the 

p re sid in g  ju d g e  sh a ll perm it the f il in g  o f  further 

lit ig a tio n  i f  it appears that the lit ig a tion  ha s m erit and 

has not been f ile d  fo r the p u rp o se s o f  harassm ent o r 

delay. C a l.C o d e  o f  C iv  P roc. $ 3 9 1 .7 ( b ) .

LEGAL STANDARD 

A. Motion for Judgment on the Pleadings.

(C .D .C a l.2 0 0 4 ) . A  m otion  fo r judgm ent on  the 

p lea d in g s i s  therefore s im ila r  to a m otion to d ism is s . 

I d .  W hen  the d istr ic t  court m ust go beyond the 

p lea d in g s to re so lv e  an is su e  on a m otion fo r 

ju d gm en t on  the p lead ing s, the proceed ing  i s  p rop erly  

treated as a m otion fo r sum m ary judgm ent. 

F e d .R .C iv .P . 1 2 (c ) : B o n i l l a  v. O a k l a n d  S c a v e n g e r  

C o  . 6 9 7  F .2d  12 9 7 . 13 0 1  (9th C ir . 19 8 2 ) .

*1009 B. Declaratory Judgment.

28 U .S .C . $ 2 2 0 1 p rov id e s that “ [i]n  a ca se  o f  actual 

co n tro v e rsy  w ith in  it s  ju r isd ic t io n  ... any court o f  the 

U n ited  S ta te s, upon the f i l in g  o f  an appropriate 

p lead ing , may declare the r ig h ts and other legal 

re la tio n s o f  any interested  party seek in g  su ch  

declaration , w hether o r not further r e l ie f  i s  o r  cou ld  

be sought. A n y  su ch  declaration  sh a ll have the fo rce  

and e ffe ct  o f  a fina l judgm ent o r  decree and sh a ll be 

rev iew a b le  as su c h ."  28 U .S .C . $ 2 2 0 1 .

D ecla ra to ry  judgm ent i s  appropriate w here, a s here, 

an in ju n ctio n  i s  not availab le because there are no 

pend ing  state court p roceed in g s. S t e f l e l  v .  T h o m p s o n .  

4 1 5  U .S . 4 5 2 . 4 6 3 . 94 S .C t . 12 0 9 . 39  L .E d .2 d  505 

( 19 7 4 )  (“ W hen  no state p ro secu tion  i s  pending and 

the o n ly  q u estion  i s  w hether declaratory r e l ie f  is  

appropriate, *he co n g re ssio n a l schem e that m akes the 

federal co u rts the p rim ary guardians o f  con stitu tiona l 

r ig h ts, and the e x p re ss  co n g re ss io n a l authorization o f  

declaratory re lie f , afforded because it i s  a le s s  harsh 

and a brasive rem edy than the in ju n ctio n , becom e the 

fa cto rs o f  p rim a ry s ig n if ic a n c e .” )

U n d er Federal R u le  o f  C iv i l  Procedure 12 ( c ) . any 

party may m ove fo r ju d gm en t on  the p lea d in g s at any 

tim e a fie r the p le a d in g s are c lo se d  but w ith in  su ch  

tim e a s not to de lay the tria l. F e d .R .C iv .P . 12 ( c ) . 

“ F o r the p u rp o se s o f  the m otion , the a llega tion s o f  

the n on -m o v in g  party m ust be accepted a s true, w h ile  

the a lleg a tio n s o f  the m o v in g  party w h ich  have been 

den ied  are a ssu m ed  to be fa lse .”  H a l  R o a c h  S t u d i o s .  

I n c .  v .  R i c h a r d  F e i n e r  a n d  C o . .  I n c . .  896  F .2d  15 4 2 . 

15 5 0  (9th C ir . 19 9 0 ) . Judgm ent o n  the p lead ing s i s  

p rop er w hen the m o v in g  party c le a r ly  e sta b lish e s on 

the face o f  the p le a d in g s that no m aterial is su e  o f  fact 

rem a in s to be re so lv e d  and that it i s  entitled to 

ju d gm en t a s a matter o f  law . I d .  W hen  brought b y  

the defendant, a m otion  fo r  ju dgm ent on the 

p lea d in g s under Federa l R u le  o f  C iv i l  P rocedure 

12 ( c )  i s  a “ m eans to ch a llen g e  the su f f ic ie n c y  o f  the 

com p la int after an a n sw er ha s been f ile d .”  N e w . N e t .  

I n c .  v. L a v a s o f t .  3 5 6  F .Su p p .2d  1090 . 1 1 1 5

ANALYSIS

A. Plaintiffs and Defendants' Cross-Motions for 
Judgment on the Pleadings.

In  h is  M o tio n  fo r Judgm ent on the P lead ings, 

P la in t if f  se e k s a declaratory judgm ent from  th is C ou rt 

that C a lifo rn ia 's  V e xa tio u s L it iga nt Statute, 

C a lifo rn ia  C ode C iv i l  P rocedure ii $ 3 9 1  e t  s e q . ,  i s  

un con stitu tion a l. ^  P la in t iff  a sse rts  the fo llo w in g  

b a se s fo r a fin d in g  that the V e xa tio u s L it iga nt Statute 

i s  u n con stitu tion a l: ( 1 )  it v io la te s the F ir st

A m endm ent; (2) it i s  overbroad; (3) it i s  vague; (4) 
it v io la te s the due p ro ce ss c la u se  o f  the F ifth  and 

Fourteenth A m endm ents (5 ) it v io la te s the equal 

p rotection  c la u se  o f  the Fourteenth A m endm ent; (6) 

it v io la te s the double jeop ardy c la u se  o f  the F ifth  

Am endm ent; (7 ) it v io la te s the e x c e s s iv e  f in e s  c la u se
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o f  the E ig h th  A m endm ent; (8 ) it i s  an im p e rm iss ib le  

e x  post facto law  o r  b il l  o f  attainder; and (9) it 

g en e ra lly  c o n f l ic t s  w ith  federal law and v io la te s 42  

U .S .C . vi 1 9 8 3 . D efendants, on the other hand, 

m ove fo r judgm ent on the p lead ings on the b a s is  that 

the V e xa tio u s L it ig a n t Statute i s  not u n con stitu tiona l 

o n  any o f  the a forem entioned  grou nd s. A d d it io n a lly , 

D efendants a sse rt that P la in t if f  la ck s stand ing  to 

a sse rt third-party r i g h t s . ~

FN 2 . P la in t iff  a ctua lly  contend s that the 

statute i s  uncon stitu tiona l “ on it s  fa ce " and 

“ as ap p lied .”  H ow ever, P la in t iff  ha s not 

produced any a d m issib le  ev id ence 

dem onstrating that the statute i s  

uncon stitu tiona l a s “ applied”  to h im se lf  o r 

o th ers. In stea d , he re lie s  on  vague

re fe re n ce s to certa in  “ fa cts”  that are c le a r ly  

outsid e o f  h i s  ow n  persona l know ledge and 

“ d o cu m ents”  that have not been produced to 

the C o u rt. S e e ,  e g ,  P i's  M o t. at 19 .

P la in t iff  ha s therefore fa iled  on  h is  burden 

o f  p ro o f w ith  re sp ect to h is  “ as a pp lied”  

co n stitu tio n a l ch a lleng e  and, a cco rd in g ly , 

o n ly  h is  facia l cha llenge  i s  d isc u sse d  b e low .

F N 3 . S in ce  P la in t if f  i s  ch a llen g in g  a sta 'e  

statute, h i s  due p ro c e ss  cause o f  action  i s  

m ost appropriately characterized  as c la im  

brought under the Fourteenth A m endm ent, 

not the F ifth  Am endm ent. T h u s , hereafter, 

d is c u ss io n  o f  P la in t if f s  due p ro c e ss  c la im  

w il l  re fe r e x c lu s iv e ly  to the Fourteenth 

A m endm ent. It sh o u ld  be noted, how ever, 

that the due p ro c e ss  a n a ly sis  i s  the sam e 

under both the Fourteenth and F ifth  

A m endm ent. S e e  R o d r i q u e z  v. C o o k .  16 9  

F .3d  1 1 7 6 . 1 17 9  n . 4  (9th C ir . 19 9 9 ) .

F N 4 . A lth ou gh  it i s  not c lea r from  the 

parties' b r ie fin g , both parties conceded  at the 

Ju n e  2 8 , 2005 hearing that, pursuant to the 

N in th  C ir c u it 's  ru lin g  in  W o l f e ,  P la in t if f s  

persona l stand ing  has been e sta b lished  and 

i s  no lo n ger cha llenged  b y  D efendants. S e e  

W o l f e .  39 2  F .3 d  at 364 (“ W e  co n stru e  

W o lfe 's  re fe re n ce s to the p r io r ju d ic ia l 

a ctio n s ... as .. . part o f  h is  dem onstration  that 

he i s  su f f ic ie n t ly  threatened w ith  actual 

harm from  the future operation o f  the 

V e x a tio u s L it iga nt Statute that he has 

stand ing  to b ring  the present su it .” ).

*1010 1. Constitutionality under the First

Amendment.

a. First Amendment Right to Petition for 
Grievances.

H I W ith  respect to P la in t if f s  F ir st  Am endm ent 

c la im , the C ourt m ust f ir st  determ ine w hether the 

V exa tio u s L itigant Statute actua lly  en cro a ch e s upon a 

right guaranteed by the F ir st  Am endm ent.

T h e  U nited  States Suprem e C ou rt has long 

recog n ized  that the right to petition  fo r  a re d re ss  or 

grievance i s  a lib erty  safeguarded by the B i l l  o f  

R ig h ts  and i s  in tim ate ly  connected  both in  o r ig in  and 

in  purpose w ith  the other F ir s t  Am endm ent r ig h ts o f  

free speech  and free p re ss . U n i t e d  M i n e  W o r k e r s  o f  

A m e r i c a .  D i s t .  1 2  v. I l l i n o i s  S t a l e  B a r  A s s ' n .  389 U .S . 

2 1 7 .  2 22 . 88  S .C t . 3 5 3 . 19  L .E d .2 d  4 2 6  ( 19 6 7 ) . ^  

H ow ever, the Suprem e C o u rt has a lso  co n siste n t ly  

held  that “ b a se le ss lit ig a tion  i s  n o t  im m unized  b y  the 

F ir s t  Am endm ent right to p etit io n .”  B i l l  J o h n s o n ' s  

R e s t a u r a n t s .  I n c .  v N L . R . B . .  4 6 1  U .S . 7 3 1 .  7 4 3 . 103 

S .C t . 2 1 6 1 .  76 L  E d .2 d  2 7 7  ( 19 8 3 1  (“ [S Jin ce  sham  

litigation  b y  d e fin it io n  d o e s not in vo lve  a bona fide 

g rievance , it does not com e w ith in  the fir st  

amendment right to p etit io n .” ). In  fact, as the 

Suprem e C ourt stated in  B i l l  J o h n s o n ' s  R e s t a u r a n t s ,  

“ T h e  f ir st  amendment in te re sts inv o lved  in  private 

litigation-com pensation  fo r v io lated r ig h ts and 

in terest, the p sy ch o lo g ica l b ene fits o f  v in d ica tio n , 

p u b lic  a iring  o f  d isputed facts-are not advanced w hen 

the lit ig a tion  i s  based on  in tentiona l fa lseh o o d s o r  on 

k n o w in g ly  fr iv o lo u s c la im s ."  I d .

F N 5 . T h e  F ir s t  Am endm ent is  

“ incorporated”  against the states b y  v irtue o f  

the Fourteenth Am endm ent. H a g u e  v .

C . I . O . .  307 U .S . 49 6 . 5 1 2 - 1 3 .  59 S .C t . 9 54 . 

83  L .E d . 14 2 3  ( 19 3 9 ) .

A p p ly in g  the B i l l  J o h n s o n ' s  R e s t a u r a n t s  h o ld in g  to 

the V exa tio u s L itiga nt Statute, the C o u rt f in d s that 

the V exa tio u s L itigant Statute does not vio late the 

F ir st  Am endm ent. B y  it s  v e ry  term s, the statute i s  

o n ly  im p licated once the state court has conclu d ed  

that there i s  “ no reasonable p rob a b ility  that [the 

p la in tiff] w il l  prevail in  the litigation  against the 

m o v in g  defendant." C a l.C o d e  C iv . P ro c. $ 3 9 1 .3 . 

Fu rther, even w hen a p la in t if f  ha s been declared  a 

v exa tio u s litigant, the statute d o e s not p reclude a 

p la in t if f  from  f il in g  sub sequ ent la w su it s, so  lo n g  as 

tho se  la w su its have r ie r it . S e e  C a l.C o d e  C iv . P ro c. S 

3 9 1 . 7 : s e e  W o l f g r a m  v .  W e l l s  F a r g o  B a n k .  53
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C a l.A u p .4 th  4 3 . 60. 6 1 C a l.R p tr .2 d  694 ( 19 9 7 )  

(“ W hen  a vexa tio u s litigant k n o ck s o n  the co u rth ou se  

d o o r w ith a co lo ra b le  c la im , he m ay enter.” ) T h u s , 

to the extent that P la in t if f s  argum ent i s  p rem ised  on 

h is  b e lie f  that the V e x a t io u s L it iga nt Statute 

e n cro a ch e s upon a F ir st  A m endm ent right because it 

i s  a p roh ib itive  ban on m e r ito r io u s lit ig a tio n , h is  

argum ent i s  fata lly  flaw ed. T h e  V e xa tio u s L itiga nt 

Statute i s  not, as P la in t iff  co n te n d s, an abso lute ban 

on  the right to petition  fo r g riev a n ce s.

2. V a g u e n e ss .

f2 1  P la in t iff  ha s a lso  not p roven  that the Statute i s  

u n co n stitu tio n a lly  vague. " I t  i s  a b a sic  p r in c ip le  o f  

due p ro c e ss  that an enactm ent i s  vo id  fo r va gueness i f  

it s  p ro h ib it io n s are not c le a r ly  d e f in e d ."  G r a v n e d  v. 

C i t v  o f  R o c k f o r d .  408 U .S . 10 4 . 10 8 . 92  S .C t . 229 4 . 

33  L .E d .2 d  2 2 2  ( 19 7 2 ) . T o  su rv iv e  a va gueness 

ch a lleng e , the statute m u st g iv e  the p e rso n  o f  

o rd ina ry  in te llig e n ce  a rea sona b le  opportun ity  to 

k now  what i s  p roh ib ited , so  that he m ay act 

a cco rd in g ly . I d .  T h i s  i s  p a rticu la rly  im portant w hen 

se n sit iv e  areas o f  F ir st  A m endm ent freed om s are 

in v o lv ed ; in  su ch  ca se s , the statute m ust have 

su f f ic ie n t ly  c lea r term s su c h  that c it iz e n s  are not led 

to “ stee r far w id e r o f  the u n la w fu l zone ... than i f  the 

b oundarie s o f  the fo rb idden  areas w ere c le a r ly  

m arked.”  I d .  *1011 T h e  statute m ust a lso  p rov ide 

e x p lic it  standards fo r tho se  w ho  app ly it so  that 

arbitrary and d isc r im in a to ry  en fo rcem ent i s  

prevented. I d .

In  support o f  h is  va gu en ess ch a llen g e , P la in t iff  

co n tend s that the statute fa ils  to p rov id e  w arning o f  

what conduct i s  p ro scr ib ed  b ecause  it d o e s not defin e  

the term s “ fin a lly  determ ined a d v e rse ly ,”  

"u n m e rito r io u s p le a d in g s,”  “ u n n e ce ssa ry  d is c o v e ry ,"  

o r “ other ta ctics that are f r iv o lo u s .”  H aving 

co n sid ered  P la in t if f s  a rgum ents, the C o u rt f in d s that 

there i s  a b so lu te ly  no m erit to the contention  that 

w o rd s su ch  a s “ f in a l,”  “ a d v e rse ,”  “ u n m e rito r io u s,"  

"u n n e c e ssa ry ,”  “ ta c tic s ,”  o r  “ f r iv o lo u s”  are 

in co m p reh en sib le  to a p e rso n  o f  o rd inary 

in te llig en ce . Seco n d , w h ile  it may be true that a 

com plete stranger to lit ig a t io n  m ay not rea d ily  

understand the co rrect m eaning o f  the term s 

“ d isco v e ry ”  and “ p le a d in g s ,"  P la in t if f s  contention  

that an “ o rd in a ry  p e rso n "  w ou ld  not understand these 

term s i s  co m p le te ly  underm ined by the fact that the 

“ o rd in a ry  p e r so n "  in  th is co n text i s  a p erso n  w ho 

e ither: ( 1 )  has engaged in  lit ig a t io n  on at lea st f i v e  

p rio r o c c a s io n s  w ith in  se v e n  yea rs; (2 ) i s  a ctiv e ly  

in v H ved  in  cu rrent lit ig a t io n ; o r  (3 ) has recently

been in v o lv ed  in  lit ig a tio n  and i s  re in itia ting  that 

lit ig a tio n . S e e  C a l.C o d e  C iv . P roc. t> 3 9 1(b ) . T h u s, 

the argum ent that su c h  a p erson  i s  not able to 

com prehend  fa ir ly  b a sic  co n cep ts o f  lit igation  i s  

tenuous, at b est, and d e fie s c re d ib ility . T h e  

V e x a tio u s L it iga nt Statute s im p ly  has no a p p lica b ility  

to a p erso n  w ho i s  a com p lete stranger to litigation .

M o re o v e r , even a ssu m in g , a r g u e n d o ,  that “ se n sit iv e  

areas o f  F ir s t  A m endm ent freed om s”  are in vo lved , 

the C o u rt d o e s not fin d  that there i s  any lack  o f  

c la r ity  in  the statute that w ou ld  leads c it iz e n s  to 

" ste e r  far w id er o f  the un law fu l zone”  than neces sary. 

T h e  a ctiv ity  “ p roh ib ited ”  by the statute is  

unm istakeab ly c lea r : it i s  the pursu it o f  lit igation  that 

la ck s m erit and i s  in stitu ted  so le ly  fo r the sake o f  

hara ssm ent and delay. Indeed , the d e fin it io n  o f  the 

term  “ vexa tiou s litigant”  alone conta in s a 

co n sid e ra b le  am ount o f  detail. S e e  C a l.C o d e  C iv . 

P roc. S 3 9 1 . S in c e  th is  i s  not “ a vague, general ... 

o rd ina nce , but a statute w ritten  sp e c if ic a lly  fo r the 

[court] co n text, w here the p roh ib ited  d istu rb a nces are 

e a s ily  m easured b y  th e ir im pact”  the C ou rt f in d s that 

the statute g iv e s  “ fa ir notice  to those  to w hom  it is  

d ire cte d ."  S e e  G r a v n e d .  408 U .S . at 1 1 2 .  92 S .C t . 

2 294 .

A d d it io n a lly , s in c e  the statute p rov id e s fo r actual 

notice  and a hearing before it i s  even triggered, there 

i s  arguably noth ing  to “ steer c lea r o f ’ at a ll, a s even a 

p erso n  w ho  u n ju st if ia b ly  p u rsu e s fr iv o lo u s litigation  

i s  free to co n tin u e  h is  a ct iv it ie s until h is  opponent 

a sk s the court to intervene. C a l.C o d e  C iv . P roc. 8 

3 9 1 . 1 . S ig n if ic a n t ly , even then, the p erso n  cannot be 

declared  a “ v exa tio u s litigant”  until after the court 

has conducted  a hearing and g iven  the p la in t if f  the 

opportun ity to be heard. I d .

P la in t if f s  a lternative argum ent, that the a lleged 

“ va gu en ess”  o f  the statute enab les ju d g e s to interpret 

the statute in  an arb itrary and d iscr im in a to ry  m anner, 

i s  a lso  u n p ersu a sive . U nd isp u ted ly , even outside  o f  

the V e x a tio u s L it iga nt con text, ju d g e s are r e g u l a r l y  

ca lled  upon to determ ine what co n stitu te s a “ fina l 

adverse determ ination ,”  an “ unm erito riou s p lead ing ,”  

“ fr iv o lo u s ta c t ic s ,”  o r  “ u n n ece ssa ry  d isc o v e ry ."  S e e ,  

e . g . ,  C a l.C o d e  C iv . P roc. 12 8 .5  ( "E v e ry  tria l court 

may o rd er a party, the party 's attorney, o r  both to pay 

any reasonab le e x p e n se s, in c lu d in g  attorney's fe e s, 

in cu rred  b y  another party as a re su lt o f  bad-faith 

a ctio n s o r  ta c tic s that are fr iv o lo u s o r so le ly  intended 

to ca use  u n n e ce ssa ry  d e la y .’ ’) ; s e e  a l s o  C a l. R u le  o f  

C ou rt 2 7(e ) (perm itting  C ou rt o f  Appeal to “ im p ose 

sa n ct io n s, in c lu d in g  the award o r denia l o f  c o st s , o n  a 

party o r an attorney fo r (a) * 1 0 1 2  taking a fr iv o lo u s
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appeal o r appealing so le ly  to ca use  de la y ; (b) 

in c lu d in g  in  the reco rd  any matter not rea sonab ly 

material to the appeal's determ ination ; o r (c) 

com m ittin g  any other unreasonable v io la tion  o f  these 

ru le s .”) . T h e  fact that a ju d g e  p erfo rm s th is  function  

i s  one o f  the m o st fundam ental u n d erp inn in g s o f  the 

ju d ic ia l sy ste m . S e e ,  e . g . ,  E l l i s  v. R o s h e i  C o r p . ,  14 3  

C a l.A p p .3 d  6 4 2 . 6 4 8 . 19 2  C a l.R p tr. 5 7  ( 19 8 3 )  (“ A  

tria l court i s  em pow ered to e x e rc ise  it s  su p e rv iso ry  

p ow er in  su c h  a m anner as to p rov ide fo r the o rd e rly  

cond uct o f  the co u rt 's  b u s in e s s  and to ‘guard against 

inept p ro ced u re s and u n n ece ssa ry  in d u lg en ce s w h ich  

w ou ld  tend to h in d er, ham per o r delay the conduct 

and d isp a tch  o f  it s  p ro c e e d in g s .’ ” ). T h u s, P la in t if f s  

argum ent that “ a ju d g e  can [not] com e up w ith  

app lica b le  d e fin it io n s  fo r  su ch  te rm s" i s  w h o lly  

w ithout m erit. T h e  ca se  law  m akes c le a r that 

C a lifo rn ia  state co u rt ju d g e s are, in  fact, c o n s iste n t ly  

and fa ir ly  co n stru in g  the statute. S e e ,  e  g  ,  C h i l d s  v. 

P a i n e W e b b e r  I n c . .  29 C a l.A p p .4 th  9 8 2 . 9 9 2 . 35 

C a l.R p tr .2 d  93 ( 19 9 4 ) .

P la in t if f s  p o s it io n  i s  a lso  based en tire ly  on  the faulty 

p rem ise  that “ in  a C C P  3 9 1  p roceed ing  a F ir st  

A m endm ent r ig h t i s  at stake.”  A g a in , by  d e fin it io n , 

a “ C C P  3 9 1  p roceed in g ”  in v o lv e s o n ly  litigation  

w here  the p la in t if f  cannot dem onstrate that he has 

any rea sonab le  lik e lih o o d  o f  p reva ilin g . S u ch  

fr iv o lo u s lit ig a tio n  i s  not protected by the F ir st  

Am endm ent.

F in a lly , P la in t if f s  co n ce rn  that lit ig a n ts are often 

requ ired  to p o st se c u r it ie s  o f  va ry ing  am ounts, o r 

su b jected  to p ro filin g  o rd e rs w ith  vary ing  standards, 

d o e s not co m p e l the c o n c lu s io n  that ju d g e s are 

e n fo rc in g  the statute in  an arbitrary o r  d isc r im in a to ry  

m anner. I f  anyth ing , it su g g e sts that state court 

ju d g e s  are a ppropria te ly  d ec id in g  each matter on  a 

ca se-b y-ca se  b a s is , after g iv in g  ca refu l co n sid era tio n  

to the particu la r fa cts o f  the situation . T h i s  su p p orts 

a fin d in g  o f  co n stitu t io n a lity . G r a v n e d .  408 U .S . at 

1 1 9 .  92 S .C t . 2 29 4  (“ [the] d e c is io n  i s  made, a s it 

sh o u ld  be, o n  an in d iv id u a lized  b a s is , g iven  the 

particu la r fact situ a tio n .” ). A c co rd in g ly , the C ou rt 

f in d s  that the V e x a t io u s L itigant Statute i s  not 

u n co n st itu t io n a lly  vague.

3. Overbreadth.

13 1  P la in t if f s  argum ent that the V e xa tio u s L it ig a n t 

Statute i s  u n co n st itu t io n a lly  overbroad i s  a lso  flaw ed. 

A lth o u g h  “ [a] c le a r and p re c ise  enactm ent m ay 

n ev e rth e le ss be ‘overb roa d ’ i f  in  it s  reach it p ro h ib its 

co n st itu t io n a lly  protected co n d u ct,”  there i s  s im p ly

no b a sis  to co n clu d e  that the V exa tio u s L itigant 

Statute “ sw e e p s w ith in  it s  p ro h ib it io n s” 

co n stitu tio n a lly  protected a ct iv it ie s. G r o y n e d .  408 

U .S . at 1 1 5 .  92  S .C t . 2 2 9 4 .

F ir st , a s se t forth above, the V exa tio u s L itigant 

Statute i s  not a p roh ib itive  ban on the general right to 

petition  fo r b o n a  f i d e  g rieva n ce s. In  fact, the 

V exa tio u s L itigant Statute d o e s not p roh ib it the f il in g  

o f  m erito rio u s litigation  o r sp e c ia l p roceed in g s, su ch  

a s the f i l in g  o f  a habeas co rp u s petition . S e e ,  e . g . ,  I n  

r e  B i l t a k e r .  55 C a l.A p p .4 th  100 4. 1 0 1 1 - 1 2 .  64 

C a l.R p tr.2 d  6 79  ( 19 9 7 )  (ho ld ing  that a p etition  fo r 

w rit o f  habeas co rp u s i s  not a c iv i l  action or 

p roceed in g s w ith in  the m eaning o f  the V exa tio u s 

L itigant Statute). S eco n d , the purpose o f  the 

V exa tio u s L itigant Statute i s  undeniably s ig n if ica n t  

and leg itim ate. S p e c if ic a lly , the purpose  o f  the 

statute i s  to protect co u rts from  “ the unreasonable 

burden placed upon [them] b y g ro u n d le ss litigation  

[w h ich ] prevents the sp eed y  con sid era tio n  o f  proper 

lit ig a tion  and [co n su m es] trem endous tim e and 

e ffo rt .”  F i r s t  W e s t e r n  D e v .  C o r p .  v .  S u p e r i o r  C o u r t .

2 12  C a l.A p p .3d  860. 870 . 2 6 1 C a l.R p tr. 1 1 6  ( 19 8 9 ) . 

T h e  V exa tio u s L itigant a lso  protects the general 

p u b lic , as w e ll, because “ [t]he constant su e r ... 

becom es * 1 0 1 3  a se r io u s  p rob lem  to o thers than the 

defendant he d o g s ... [b]y c lo g g in g  court ca lendars, 

he ca u se s real detrim ent to those  w ho have legitim ate 

co n tro v e rsie s to be determ ined and to the taxpayers 

w ho m ust p rov ide the c o u r t s ."  T a l i a f e r r o  v. H o o e s .  

2 3 7  C a l.A p p .2 d  7 3 . 74 . 4 6  C a l.R p tr. 643 ( 19 6 5 ) .

A lth ou gh  P la in t iff  d o e s not d ispute that the inherent 

purpose o f  the V exa tio u s L itiga nt Statute i s  important 

and leg itim ate, he argues that the statute m ust be 

overturned because there are “ m any [other] w a ys o f  

dea ling w ith n u isa nce  lit ig a n ts that are le s s  d ra stic 

than im p o sin g  affordable m onetary b a rrie rs o r 

b la ck list in g  them .”  H ow ev er, th is argum ent i s  

en tire ly  in su ff ic ie n t  to supp ort an overbreadth 

ch a lleng e  to the co n stitu tio n a lity  o f  a statute that ( 1 )  

se rv e s a substantia l and leg itim ate pu rpose , and (2) i s  

not aim ed at, and d o e s not en co m p a ss, 

co n stitu tio n a lly  protected sp eech  o r a ctiv it ie s. S e e  

V i r g i n i a  v. H i c k s .  539  U .S . 1 1 3 .  1 1 8 .  12 3  S .C t . 2 1 9 1 .  

15 6  L .E d .2 d  14 8  (2003) (“ [T ]here  co m e s a pomt at 

w h ich  ... [one] cannot ju s t i fy  p roh ib iting  ... 

en forcem ent o f .. . a law  that re f le c t s  ‘ leg itim ate state 

in te re sts in  m aintain ing co m p reh en sive  co n tro ls  over 

harm fu l, co n stitu t io n a lly  unprotected co n d u ct .' ” ). 

S in c e  the V exa tio u s L it iga nt Statute i s  sp e c if ic a lly  

aim ed at co n tro llin g  co n st itu t io n a lly  unprotected 

conduct, the “ leg itim ate state m terest”  standard 

mandates that the C ourt up ho ld  it s  va lid ity .
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E v en  a ssu m in g  that the statute d o e s  a ffect 

co n st itu t io n a lly  protected sp eech , ho w ever, P la in t iff  

has not sh o w n  that the statute i s  u n co n stitu tio n a lly  

“ overb roa d .”  A  statute a ffecting  co n st itu t io n a lly  

protected sp eech  i s  not overbroad i f  it is  na rro w ly  

ta ilo red  and d o e s not p ro h ib it  su b sta n tia lly  m ore 

protected sp eech  o r co n d u ct than n ece ssa ry . 

Iro n ic a lly , here , the very purpose  o f  the n otice  and 

hearing requirem ent o f  the statute, a s w e ll a s the 

"p ro f il in g  o rd e r"  p ro ce ss se t  fo rth  in  the statute, i s  to 

e n s u r e  that co n st itu t io n a lly  protected a ct iv it ie s ( i . e .  

the f il in g  o f  m erito rio u s c la im s)  are n o t  p roh ib ited  in  

any w ay. T h u s , like the ord inance sc ru tin ize d  and 

u ltim ate ly  upheld  by the Suprem e C o u rt in G r o y n e d ,  

the V e x a tio u s L itigant Statute i s  co n stitu tio n a l 

b ecause  it i s  n a rrow ly  ta ilored  to further the 

co m p e llin g  in tere st in  having  a legal sy ste m  that i s  

not n e e d le ss ly  d isrupted b y  b a se le ss  and fr iv o lo u s 

lit ig a tion . G r a v n e d .  408 U .S .  at 1 2 1 .  9 2  S .C t . 2 29 4  

(“ Far from  having an im p e rm iss ib ly  broad 

p rop h y la ctic  o rd ina nce , ... [the statute] p u n ish e s o n ly  

co n d u ct w h ich  d isru p ts o r i s  about to d isru p t norm al 

.. . a ct iv it ie s .” ) ; s e e  a l s o  C o x  y .  S t a t e  o f  L o u i s i a n a .  

3 7 9  U .S . 5 5 9 . 562 . 85 S .C t . 4 7 6 . 1 3  L .E d .2 d  4 8 7  

( 19 6 5 )  (“ S in c e  we are com m itted  to a governm ent o f  

la w s and not o f  m en, it i s  o f  the utm ost im portance 

that the adm in istration  o f  ju st ic e  be a b so lu te ly  fa ir 

and o rd erly . T h i s  C o u rt has re co g n ized  that the 

unhindered  and untram m eled fu n ctio n in g  o f  our 

co u rts i s  part o f  the very  foundation  o f  our 

con stitu tio n a l d em o cra cy .” ). A s  su ch , P la in t if f s  

overbreadth ch a lleng e  fa ils .

4. Constitutionality under the Fourteenth 
Amendment.

a. Procedural Due Process.

[4] N ext, P la in t iff  argues that the V e x a t io u s L itigant 

Statute v io la te s the fundamental p recep ts o f  due 

p ro c e ss  o f  fa ir treatment, fa ir p la y , d ece n cy , and 

ju st ic e  guaranteed b y  the Fourteenth A m endm ent. It  

sh o u ld  be noted that th is  sam e argum ent w as 

p re v io u sly  co n sid e red  b y the C a lifo rn ia  C ou rt o f  

A p p ea ls in  W o l f g r a m  and u ltim ate ly  re jected . S e e  

U ' o l f e r a m .  53 C a l.A p p .4 th  at 60. 6 1  C a l.R p tr .2 d  6 9 4 .

T h e  Suprem e C ou rt ha s e sta b lish e d  that due p ro c e ss  

“ re q u ire s, at a m in im um , that absent j  cou n te rva ilin g  

state in tere st o f  o v e rrid in g  s ig n if ic a n c e , p e rso n s 

fo rced  to *1014 settle  th e ir c la im s o f  right and duty 

through the ju d ic ia l p ro c e ss  m u st be g iven  a

m eaningfu l opportun ity to be hea rd ." B o d d i e  v. 

C o n n e c t i c u t .  4 0 1 U .S . 3 7 1 .  3 7 7 . 9 1  S .C t . 780 . 28 

L .E d .2 d  1 1 3  ( 1 9 7 1 ) . H ere , the V exa tio u s L itigant 

Statute f u l f i l l s  the req u irem ents se t forth in B o d d i e  

because ( 1 )  the sta te 's in tere st in  co n tro llin g  the 

unfettered abuse o f  the legal sy ste m  o verrid e s a 

lit ig a n t 's p ersona l in terest in  f i l in g  fr iv o lo u s 

p lea d in g s, and (2) the statute p ro v id e s a litigant w ith  

an ample and m ean ingfu l opportun ity to be heard. In  

fact, it i s  beyond d ispu te  that the V exa tio u s L itigant 

Statute e x p lic it ly  p ro v id e s fo r n o tice  and opportunity 

to be heard b efore  the p la in t if f  i s  sub jected  to any 

adverse e ffe c t s  o f  the statute. M o re o v e r, even w hen 

a p re filin g  o rd er has been entered, there i s  never a 

“ blanket”  p ro h ib itio n  on further f i l in g s ;  a p la in t if f  

deemed to be a vexa tio u s litigant m ay a lw ays f ile  a 

new  action so  lo n g  a s the p re sid in g  ju d g e  determ ines 

that the lit ig a tio n  ha s m erit and has not been filed  fo r 

the purpose  o f  harassm ent o r delay. C a l.C o d e  C iv . 

P roc. $ 3 9 1 .7 ( b ) . S u ch  determ inations are

appropriately made on  a ca se-by-ca se  b a s is . I d .  I f  the 

p la in t iff  b e lie v e s that he has been w ro n g ly  denied o f  

the opportun ity to p u rsue  m erito r io u s lit ig a tion , r e l ie f  

b y  w ay o f  m andam us i s  im m ed iate ly  available to 

cha llenge the p re sid in g  ju d g e 's  abuse o f  d iscre tio n . 

C a l.C o d e  C iv . P roc. S 10 8 5 .

b. Substantive Due Process and the Equal 
Protection Clause o f  the Fourteenth Amendment.

fS l P la in t iff  a lso  argues that the V exa tio u s L itiga nt 

Statute v io la te s the due p ro c e ss  and equal protection 

c la u se s o f  the Fourteenth Am endm ent because it 

u n fa irly  d isc r im in a te s against pro se  lit igants in  that it 

( 1 )  im p o se s a fin a n c ia l b arrier to the pro se  lit igant's 

“ right to su e ,”  and (2) creates a d isp a rity  betw een 

how  pro se  lit ig a n ts and represented parties are 

treated by the co u rts. T h e se  argum ents, how ever, 

are in su ff ic ie n t  to inva lidate the statute under the 

Fourteenth A m endm ent.

F ir st , the fact that the vexatiou s litigant m a y  be 

required to pay a “ se c u r ity "  d o e s not violate the 

Fourteenth A m endm ent s in c e  th is so -ca lled  "fin a n c ia l 

barrier”  o n ly  se rv e s  d bar fr iv o lo u s litigation , w h ich  

i s  not protected b y  the C o n st itu tio n . S e e  C a lifo rn ia  

C ode o f  C iv i l  P rocedure $ 3 9 1 .3  (stating that the 

C ourt m ay o n ly  order the paym ent o f  a se cu rity  once 

the court has determ ined , “ after hearing the ev idence 

upon the m otion , ... that the p la in t iff  i s  a vexatious 

litigant and that t h e r e  i s  n o  r e a s o n a b l e  p r o b a b i l i t y  

t h a t  t h e  p l a i n t i f f  w i l l  p r e v a i l  i n  t h e  l i t i g a t i o n  a g a i n s t  

t h e  m o v i n g  d e f e n d a n t . ” ) (em p ha sis added); s e e  a l s o  

C a l.C o d e  C iv . P roc. $  3 9 1( c )  (the amount o f  the
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se cu r ity  i s  lim ited  to the op p o sin g  pa rty 's “ r e a s o n a b l e  

e x p e n se s  ... in cu rred  in  o r  in  co n n e ctio n  w ith  a 

lit ig a tio n  in stitu ted , ca u sed  to be in stitu ted , o r 

m aintained o r caused  to be m aintained b y a vexatiou s 

l it ig a n t .")  (em p ha sis added).

R e ly in g  p r im a rily  on the Suprem e C o u rt 's  h o ld in g  in 

B o d d i e ,  and the D ist r ic t  o f  C o lu m b ia  C ourt o f  

A p p e a ls 's  ho ld in g  in I n  r e  G r e e n .  669 F .2 d  7 7 9 . 7 8 3  

( D .C .C ir . 1 9 8 1 ) . P la in t iff  e sse n t ia lly  se e k s to have 

th is C o u rt ho ld  that the im p o sit io n  o f  a n y  co st  

a sso c ia ted  w ith  c iv i l  lit ig a tion  i s  u n co n stitu tio n a l.1̂ 5 

T h i s  i s  not, how ever, what the Fourteenth 

A m endm ent req u ire s, and P la in t if f s  re lia nce on 

B o d d i e  and G r e e n  is  utterly m isp la ced . In  fact, in  

G r e e n ,  the * 1 0 1 5  D ist r ic t  o f  C o lu m b ia  C ourt o f  

A p p ea ls e x p re s s ly  acknow ledged that the “ right o f  

a c c e s s  to the co u rts ... i s  ne ither abso lute o r 

u n co n d it io n a l.”  I n  r e  G r e e n .  669 F .2d  at 7 8 5 . 

Fu rther, in  U n i t e d  S t a t e s  v. K r a s .  409 U .S . 4 3 4 . 4 4 6 . 

93  S .C t . 6 3 1 .  34  L .E d .2 d  626  ( 1 9 7 3 ) . the Suprem e 

C o u rt  d ec lin ed  to fo llo w  th is  particu lar h o ld in g  in  

B o d d i e  after noting  that B o d d i e ' s  h o ld in g  w a s lim ited  

to ca se s  in v o lv in g  a sta te 's regu la tion  o f  a 

fundam ental righ t, su ch  as m arriage, h i  at 4 4 6 . 9.3 

S .C t . 6 3 1  (“ W e are ... o f  the o p in io n  that the 

[bankruptcy] f i l in g  fee requirem ent d o e s not deny 

[the litigant of] the equal p rotection  o f  the la w s " ) . 

T h u s, under K r a s ,  in  ca se s w here a fundamental right 

i s  not im p lica ted , a statute w il l  be upheld i f  there i s  a 

rational ju st if ica t io n  fo r it. I d . ;  s e e  a l s o  C r t w e i n  v .  

S c h w a b .  4 10  U .S . 6 5 6 . 6 56 . 93 S .C t . 1 1 7 2 .  35  

L .E d .2 d  572  ( 19 7 3 )  (uphold ing v a lid ity  o f  appellate 

f i l in g  fee applied to in d igen ts seek in g  to appeal an 

a d verse w e lfa re  d e c is io n ) .

F N 6 . P la in t iff  a lso  re lie s  on  R o b e r t s  v 

L a V a l l e e .  389  U .S . 40 . 42 . 88  S .C t . 19 4 . 19  

L .E d .2 d  4 1  ( 19 6 7 )  and B o u n d s  v S m i t h .  430  

U .S . 8 1 7 .  8 2 5 . 9 7  S .C t . 1 4 9 1 .  52  L .E d .2 d  

7 2 . H ow ever, these  ca se s  in vo lve  a 

p r iso n e r 's  righ t o f  a c c e s s  to the co u rts, 

w h ich  i s  not applicable in  th is  context. T h e  

V e x a tio u s L itiga nt Statute d o e s not apply to 

c r im in a l p roceed in g s, s e e  C a l.C o d e  o f  C iv . 

P ro c. 3 9 1(a ) . o r to p etit io n s fo r w nt o f  

habeas co rp u s, s e e  I n  r e  B i t  t a k e r .  55 

C a l.A p p .4 th  at 1 0 1 1 - 1 2 .  64 C a l.R p tr .2d 6 7 9 .

P la in t if f s  a lternative argum ent that the V exa tio u s 

L it iga nt Statute u n fa ir ly  d isadvantages pro se  

lit ig a n ts i s  a lso  fundam enta lly flaw ed. W h ile  

P la in t if f  may su b je c t iv e ly  b e liev e  that the statute i s  a 

“ w eapon”  hurled against u n su sp ectin g  p e rso n s w ho

are “ u n sk illed  at la w ,”  it has long  been recog n ized  

that the V exa tio u s L itiga nt Statute w a s enacted fo r 

the purpose o f  p rotecting d e f e n d a n t s  from  o v e rly  

lit ig io u s , vex in g , and ha ra ssing  p la in t iffs  and 

protecting the c o u r t s  from  having to expend co u n t le ss  

h o u rs dealing w ith  m e r it le ss lit ig a tio n . T h i s  i s  c lea r 

not o n ly  from  the h isto ry  o f  the statute but a lso  from  

the very term s o f  the statute it se lf . S e e ,  e . g . ,  F i r s t

W e s t e r n  D e v .  C o r o . v. S u v e r i o r  C o u r t .  2 12

C a l.A p n .3d  860. 870 . 2 6 1 C a l.R p tr. 1 1 6  ( 19 8 9 )  (‘ T h e  

vexatiou s litigant statutes w ere  enacted to require a 

p erso n  found a v exa tio u s litigant to put up se cu rity  

fo r the reasonable e xp e n se s o f  a defendant who 

becom es the target o f  one o f  these o b se s s iv e  and 

p ersisten t lit igants w ho se  cond uct can ca use  se r io u s 

fina ncia l re su lt s  to the unfortunate o b je ct o f  h is  

attack.” )

A d d itio n a lly , the V e xa tio u s L it iga nt Statute d o e s not, 

a s P la in t if f s  co n te n d s, su b je ct pro se  lit igants to 

undue burdens that are not eq ua lly  borne b y  attorneys 

and represented parties. Indeed , the V exa tio u s 

L itigant Statute i s  not un iq ue ; the C a lifo rn ia  C o d e  o f  

C iv i l  P rocedure con ta in s o ther s im ila r  m easures 

intended to co n tro l the f il in g  o f  fr iv o lo u s litigation . 

S e e ,  e . g . ,  C a l.C o d e  C iv . P roc. S 1 2 8 .5  (p rov id in g  fo r 

the im p ositio n  o f  sa n ct io n s against an attorney or 

party w ho litigates in  bad fa ith); C a l.C o d e  o f  C iv . 

P roc. S 907 (a llo w in g  a C o u rt o f  A p p ea ls to im p ose  

c o s t s  on an attorney o r party w ho p u rsu e s a fr iv o lo u s 

appeal); C a l C ode C iv . P roc. 8 1 2 8 .7  (p rov id in g  fo r 

the im p ositio n  o f  sa n ct io n s against an attorney w ho 

su b m its papers to the cou rt fo r the so le  purpose  o f  

ha ra ssin g  the o p p osin g  party o r  ca u sin g  delay).

A tto rn ey s are a lso  su b ject to C a lifo rn ia  B u s in e s s  and 

P ro fe ss io n s  Code S 60 68, w h ich  p ro v id e s, i n t e r  a l i a ,  

that an attorney m ust: ( 1 )  support the C on st itu tio n  

and la w s o f  the U n ited  States and C a lifo rn ia , (2) 

m aintain the resp ect due to the co u rts o f  ju st ic e  and 

ju d ic ia l o f f ic e r s , (3) co u n se l o r m aintain o n ly  a ctio n s, 

p roceed in g s, o r d e fe n se s that appear to h im  o r  her 

legal o r  ju s t ; (4) em p loy  lea n s o n ly  as are co n siste n t 

w ith  truth, and never to seek  to m islea d  the ju d ge  o r 

any ju d ic ia l o ff ic e r  b y an a rt ifice  o r  fa lse  statement o f  

fact o r  law ; and (5) not encourage e ither the 

com m encem ent o r the continuance o f  an action  o r 

p roceed ing  fo r a .'onrupt m otive o f  p a ss io n  o r interest. 

C a l. B  &  P C ode 3 60 68 . A d d it io n a lly , an attorney’s  

cond uct i s  regulated b y the State B a r o f  C a lifo rn ia  

and C a lifo rn ia 's  R u le s  o f  P ro fe ssio n a l R e sp o n s ib ility . 

S e e  C a l. B  &  P C o d e  § 6 0 6 8 .7  (p rov id in g  that a 

court m ust n o t ify  the * 1 0 1 6  State B a r w hen sa n ct io n s 

in  e x c e s s  o f  $ 1,0 0 0  are im p osed .)
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A lth ou g h  P la in t if f  attempts to d ist in g u ish  the 

V e x a t io u s L it ig a n t Statute by noting  that la w y e rs are 

not su b je ct to a ru le  that “ d is c ip lin e s ”  them fo r 

“ lo s in g  f iv e  la w su it s  in  sev en  y e a rs,”  P la in t iff  

co n v e n ie n tly  o v e r lo o k s the fact that a pro se  lit ig a n t's 

p r io r lit ig a tio n  reco rd  o n l y  b eco m es relevant w hen 

that litigant attem pts to pursue a s i x t h  lit ig a tio n  that 

ha s no rea sona b le  p rob a b ility  o f  su c c e s s . T h i s  

d ist in c t io n  i s  s ig n if ic a n t  and P la in t if f s  fa ilure to even 

acknow ledge it m akes h is  argum ent u npersu a sive .

Further, in  eva luating P la in t if f s  argum ent, the N in th  

C ir c u it 's  a n a ly s is  in  R o d r i g u e z  i s  in stru ctive . In  

R o d r i g u e z ,  the N in th  C irc u it  co n sid e red  a F ifth  

Am endm ent ch a llen g e  to 28 U .S .C . $ 19 15 ( e )

(co m m o n ly  re fe rred  to as the “ three-strike ru le ” ) . ^  

R o d r i q u e z .  16 9  F .3 d  at 1 1 7 9 . In  uphold ing the three- 

str ik e  ru le , the N in th  C irc u it  noted that “ req u irin g  

p r iso n e rs  to make the sam e fin a n c ia l d e c is io n s  as 

n o n -p riso n e rs b e fo re  f i l in g  a ca u se  o f  action  d o e s not 

v io late equal p ro te ct io n .”  I d .  T h e  court a lso  stated 

that “ [a jlthou gh p r iso n e rs  are entitled  to m ean ingfu l 

a c c e s s  to the co u rts , co u rts are not o b liged  to be a 

p layground  w here  p r iso n e r s  w ith  noth ing  better to do 

co n t in u o u sly  f ile  fr iv o lo u s c la im s. O n ly  after 

dem onstrating  an in a b ility  to function  w ith in  the 

ju d ic ia l sy ste m  i s  an ind igent inmate asked to pay fo r 

a c c e s s  to the c o u r t s .”  I d .  at 1 1 8 0 . A c co rd in g ly , the

N in th  C irc u it  co n c lu d ed  that  1 9 15 (e )  p e rm iss ib ly

“ p rec lu d e s p r iso n e r s  w ith a h isto ry  o f  a bu sing  the 

legal sy ste m  fro m  co n tin u in g  to abuse it w h ile  

e n jo y in g  IF P  sta tu s.”  I d .  T h u s , under the ho ld in g  o f  

R o d r i g u e z ,  n e ith er the se cu r ity  p ro v is io n  o f  the 

V e xa tio u s L it ig a n t Statute n or it s  ana logous “ s ix -  

str ik e  ru le”  can be co n sid e re d  uncon stitu tiona l.

F N 7 . T h e  three-strike  ru le  p rov id e s that 

“ [i]n  no event sh a ll a p r iso n e r  b ring  a c iv i l  

a ction  o r appeal a judgm ent in  a c iv i l  action  

o r p ro ceed in g  ... [in  form a pauperis] i f  the 

p r iso n e r  h a s, on 3  o r m ore p r io r o c c a s io n s, 

w h ile  incarcerated  o r detained in  any 

fa c ility , b rought an a ction  o r appeal in  a 

cou rt o f  the U n ited  States that w as d ism is se d  

on the g ro u n d s that it i s  fr iv o lo u s, m a lic io u s , 

o r  fa ils  to state a c la im  upon w h ich  r e l ie f  

m ay be granted, u n le s s  the p r iso n e r i s  under 

im m inent danger o f  se r io u s p h y sica l in ju ry .”  

28  U .S .C .  § 19 1 5 ( g ) .

A c co rd in g ly , the C o u rt hereby f in d s that the 

V exa tio u s L it ig a n t Statute d o e s not v io late the due 

p ro c e ss  o r equal p ro tectio n  c la u se  o f  the Fourteenth 

Am endm ent.

5. Double Jeopardy Clause of the Fifth 
Amendment.

[61 P la in t iff  a lso  argues that the V e x a t io u s L itigant 

Statute v io la te s the doub le  jeop a rd y  c la u se  o f  the 

F ifth  A m endm ent. W h ile  the double jeop a rd y  clause 

m ay be en fo rced  aga inst the states due to its 

in co rp oration  into the due p ro c e ss  c la u se  o f  the 

Fourteenth Am endm ent, s e e  B e n t o n  v. M a r y l a n d .  395 

U .S . 7 8 4 . 7 9 4 . 89  S .C t . 20 56 . 2 3  L .E d .2 d  70 7  ( 19 6 9 ) . 

the double jeop a rd y  c la u se  s im p ly  d o e s not apply to 

the V e xa tio u s L itiga nt Statute.

S p e c if ic a lly , the doub le je op a rd y  c la u se  se rv e s to 

p roh ib it m u ltip le  p u n ish m en ts fo r c r i m i n a l  conduct. 

S e e  A b b a t e  v. U n i t e d  S t a t e s .  3 5 9  U .S . 1 8 7 .  198-99. 
79  S .C t . 6 6 6 . 3 L .E d .2 d  7 2 9  ( 19 5 9 )  (“ T h e  b a s is  o f  the 

F ifth  Am endm ent protection  against doub le jeopardy 

i s  that a p erso n  sh a ll not be hara ssed  b y su c c e s s iv e  

t r ia ls ; that an a ccu sed  sh a ll not have to m arshal the 

re so u rce s and e n e rg ie s n e ce ssa ry  fo r h is  d efense 

m ore than o n ce  fo r the sam e a lleged c r i m i n a l  a c t s , " )  

(em p ha sis added). A lth o u g h  the ca se s  upon w h ich  

P la in t iff  re lie s-n a m e ly  U n i t e d  S t a t e s  v. H a l p e r .  490 

U .S . 4 3 5 . 10 9  S .C t . 18 9 2 . 10 4  L .E d .2 d  4 8 7  ( 19 8 9 )  

and * \ Q \ 1  U n i t e d  S t a t e s  v. S 4 0 5 . 0 8 9 . 2 3  U . S  

C u r r e n c y .  33  F .3d  12 10  (9th C ir . 19 9 4 )  -d isc u ss  the 

fact that a c iv i l  f in e  m ay be co n sid e red  "p u n it iv e ,”  

s ig n if ic a n t ly , both ca se s  in vo lved  a predicate 

c r i m i n a l  o ffe n se . S t e  H a b e r .  490 U .S . at 4 3 7 . 109

S .C t . 18 9 2  (defendant in it ia lly  charged under 

cr im in a l fa lse  c la im s act statute); s e e  a l s o  

S 4 0 5 . 0 8 9 . 2 3  U . S .  C u r r e n c y .  33 F .3d  at 1 2 1 3  

(defendants in it ia lly  charged w ith  co n sp ira cy  and 

m oney laundering a r is in g  out o f  large-sca le 

m etham phetam ine m anufacturing operation). 

Further, the ho ld ing  in  H a l p e r  w as later abrogated by 

the Suprem e C ourt in  H u d s o n  v. U n i t e d  S t a t e s .  522 

U .S . 9 3 . 9 8-99 . 1 1 8  S .C t . 4 8 8 . 13 9  L .E d .2 d  45Q 

( 19 9 7 )  (h o ld in g  that the doub le jeop ardy clau se  

"p ro te cts o n ly  against the im p o sit io n  o f  m ultip le 

cr im in a l p u n ishm ents fo r the sam e o ffe n se .") . T h u s, 

the fact that P la in t iff  su b je c t iv e ly  fe e ls  that the 

V e xa tio u s L itiga nt Statute operates as a 

“ p u n ishm ent”  i s  irre leva nt. T h e  relevant inq u iry  

under the F ifth  A m endm ent i s  w hether the statute 

se rv e s  as a se co n d  p u n ishm ent fo r a c r i m i n a l  o ffe n se , 

w h ich  it c le a r ly  d o e s not. Indeed , in  order to reach 

th is c o n c lu sio n , the C o u rt w ou ld  have to f ir st  accept 

the utterly p rep osterou s p rem ise  that the p u rsu it o f  

fr iv o lo u s lit igation  i s  cr im in a l conduct. 

A c co rd in g ly , the C ou rt f in d s  that P la in t if f  has failed 

to state a c la im  under the doub le  je op a rd y  c la u se  o f
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the F ifth  A m endm ent.

6 . Excessive Fines Clause of the Eighth 
Amendment.

[7 ]  P la in t if f s  argum ent that the V e xa tio u s L itigant 

Statute v io la te s the e x c e s s iv e  f in e s  c la u se  o f  the 

E ig h th  Am endm ent i s  equa lly  w ithout m erit. 

P la in t if f s  sp e c if ic  con tention  i s  that the V exa tio u s 

L it ig a n t Statute v io la te s the e x c e ss iv e  f in e s  c la u se  o f  

the E ig h th  A m endm ent because it p u n ish e s, a s w e lls  

a s d ete rs, u se  o f  the co u rts. H ow ever, lik e  P la in t if f s  

doub le  je op a rd y  c la u se  a llegation , P la in t if f s  

e x c e s s iv e  f in e s  c la u se  c la im  re lie s  en tire ly  upon the 

a ssu m p tio n  that the V e x a t io u s L itigant Statute i s  

so m e h o w  related to cr im in a l conduct. T h i s  

a ssu m p tio n  i s  u n ju st if ie d  under the applicable ca se  

law .

T h e  E ig h th  A m endm ent reads in  it s  entirety : 

“ E x c e s s iv e  ba il sh a ll not be required , n o r e x c e s s iv e  

f in e s  im p osed , n or cru e l and unusua l p u n ishm ents 

in f lic te d .”  C o n st . A m end . V I I I .  T h e  Suprem e 

C o u rt has lon g  understood  the E ighth  Am endm ent to 

apply p r im a rily , and perhaps e x c lu s iv e ly , to cr im in a l 

p ro se cu t io n s and p u n ishm ents. B r o w n i n g - F e r r i s  

I n d u s ,  o f  V e r m o n t .  I n c .  v. K e l c o  D i s p o s a l .  I n c . .  492  

U .S .  2 5 7 . 2 6 2 . 10 9  S .C t . 2909. 106 L .E d .2 d  2 19  

( 19 S 9 ) : s e e ,  e . g . ,  F o n g  Y u e  T i n s  v. U n i t e d  S t a t e s .  

14 9  U .S . 6 9 8 . 730 . 13  S .C t . 10 16 . 3 7  L .E d . 905 

( 1 8 9 3 )  (stating that E ig h th  Am endm ent i s  

ina p p licab le  to deportation because deportation i s  not 

pu n ishm ent fo r a cr im e ). “ B a il, f in e s , and 

p u n ishm ent tra d itio na lly  have been a ssocia ted  w ith 

the c r im in a l p ro c e s s , and b y su b je ctin g  the three to 

pa ra lle l lim ita tio n s the text o f  the Am endm ent 

su g g e st s  an in tention  to lim it  the pow er o f  those 

entrusted  w ith  the crim in a l- la w  fu n ction  o f  

govern m en t.”  B r o w n i n g - F e r r i s .  492  U .S . at 2 6 3 . 109 

S .C t . 2909 (quoting I n g r a h a m  v. W r i g h t .  430  U .S . 

6 5 1 .6 6 4 - 6 6 8 .9 7  S .C t . 1 4 0 1 . 5 1  L .E d .2 d  7 1 1  ( 19 7 7 ) ) .

A lth ou g h  the Suprem e C o u rt has held  that the E ig h th  

Am endm ent e x c e s s iv e  f in e s  c la u se  exten d s to c iv i l  

fo rfe itu re  p ro ce e d in g s, s e e  A l e x a n d e r  v. U n i t e d  

S t a t e s .  509 U .S .  54 4 . 5 59 -59 . 1 1 3  S .C t . 2 7 6 6 . 12 5  

L .E d .2d  4 4 1  ( 19 9 3 ) . P la in t if f s  attempt to equate the 

“ se c u r ity "  p ro v is io n  o f  the V e xa tio u s L itigant Statute 

w ith  a “ c iv i l  fo rfe itu re ”  i s  w h o lly  w ithout m erit. 

N o ta b ly , there are s ig n if ic a n t  d iffe re n ce s betw een a 

“ c iv i l  fo rfe itu re”  and a “ se c u r ity "  w h ich  P la in t iff  

o v e rlo o k s. F ir s t , a c iv i l  fo rfe itu re  p roceed ing  

n e c e ssa r ily  re la tes to p r io r  cr im in a l conduct. S e e ,  

e . g ,  U n i t e d  S t a t e s  v .  P r e m i s e s  K n o w n  a s  R R t i  I .  14

F .3 d  86 4 . 869 (3d C ir . 19 9 4 ) ( "T h e  G overnm ent bears 

the in it ia l burden o f  p ro o f in  attaching property fo r 

tria l in  c iv i l  fo rfe itu re  *1018 ca se s and to do so  it 

m ust e sta b lish  som e co n n e ctio n  betw een the a lleged 

cr im in a l a ctiv ity  and the ... property the G overnm ent 

se e k s to fo r fe it .") ; s e e  a l s o  U n i t e d  S t a t e s  v. C e r t a i n  

R e a l  P r o p e r t y  a n d  P r e m i s e s .  954  F .2 d  2 9 . 3 3  (2nd 

C ir . 19 9 2 )  (stating that 2 1  U .S .C . 8 8 8 1(a )(7 )

p ro v id e s fo r the fo rfe itu re  o f  real property w h ich  i s  

u sed , o r intended to be u sed , in  any m anner o r  part, to 

co m m it, o r to facilitate the co m m iss io n  o f  a v io la tio n  

o f  the n a rco tic s law s). S e co n d , in  a c iv i l  fo rfe itu re  

p roceed in g , the G overnm ent i s  the entity  w ho reta in s 

the m oney o r property. In  contra st, under the 

V e x a tio u s L itigant Statute, the “ se cu r ity ”  i s  p rov ided  

fo r the e x c lu s iv e  benefit o f  the o p p osin g  party. S e e  

C a l.C o d e  C iv . P roc. S 3 9 1( c )  (d e fin in g  a se cu r ity  as 

“ an undertaking to a ssu re  payment, t o  t h e  p a r t y  f o r  

w h o s e  b e n e f i t  t h e  u n d e r t a k i n g  i s  r e q u i r e d  t o  b e  

f u r n i s h e d ,  o f  the party 's reasonab le e x p e n se s .” ) 

(em p h a sis added). T h e se  d ist in c t io n s  are im portant, 

a s they are c r it ica l features that b ring  a c iv i l  fo rfe itu re  

w ith in  the ambit o f  the E ig h th  Am endm ent. S e e  

B r o w n i n q - F e r r i s .  492  U .S . at 2 6 5 . 109 S  C t. 2909 

(“ [W ]e  th ink it s ig n if ica n t  that at the tim e o f  the 

drafting and ra tifica tion  o f  the A m endm ent, the w ord  

“ fin e ”  w as understood to mean a payment to a 

so v e re ig n  as punishm ent fo r som e o ffe n se .") .

A c co rd in g ly , there i s  no b a s is  upon w h ich  th is  C ou rt 

can co n c lu d e  that the V e xa tio u s L it iga nt Statute 

v io la te s the e x c e s s iv e  f in e s  c la u se  o f  the E ig h th  

Am endm ent.

7. The Ex Post Facto Clause and the Bill of 
Attainder Clause.

18 1(9 1  P la in t if f s  argum ent that the V exa tio u s L itiga nt 

Statute i s  an ex post facto law  p roh ib ited  b y the 

A r t ic le  I ,  S e ct io n  10  o f  the U nited  States 

C o n st itu t io n  i s  a lso  b a se le ss . T h e  Suprem e C o u rt 

has e x p re s s ly  held  that the ex post facto c la u se  i s  

aim ed at la w s that "re tro a ctiv e ly  alter the d e fin it io n  

o f  c r i m e s  o r  in crea se  the punishm ent fo r c r i m i n a l  

a cts.”  C a l i f o r n i a  D  > p t .  o f  C o r r e c t i o n s  v. M o r a l e s .  

5 1 4  U .S . 4 9 9 . 504. 1 1 5  S .C t . 1 5 9 7 . 1 3 1  L .E d .2 d  5 88  

( 19 9 5 )  (em p ha sis added). F o r exam ple, the ex  post 

facto c la u se  “ i s  violated i f  a change in  the law  creates 

‘ a su ff ic ie n t  r i sk  o f  in cre a sin g  the m easure o f  

p u n ishm ent attached to the covered  cr im e . ’ ”  H i m e s  

y .  T h o m p s o n .  336  F .3d  8 4 8 . 8 5 5  (9th C ir .20 0 3 ) 

(quoting C a l i f o r n i a  D e p ' t  o f  C o r r .  v. M o r a l e s .  5 1 4  

U .S . 4 9 9 . 1 1 5  S .C t . 1 5 9 7 . 1 3 1  L .E d .2 d  5 8 8  ( 19 9 5 ) ) . 

S in ce  the V exa tio u s T itigant Statute d o e s not in v o lv e
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penal le g is la t io n , the ex p o st facto c la u se  i s  s im p ly  

ina pp licab le  to th is  ca se .4̂

F N 8 . Further, as D efendants co rre c t ly  note, 

P la in t if f s  re lia nce  on L a n d e r a f  v .  U S I  F i l m  

P r o d u c t s .  5 1 1  U .S . 2 44 . 1 1 4  S .C t . 14 8 3 . 12 8  

L .E d .2d 229  ( 19 4 4 ) . and R a l i s  v .  R F E / R L .  

I n c . .  770  F .2d  1 1 2 1  ( D .C .C ir . 1 9 8 5 ) . i s  

m isp la ced . B o th  L a n d g r a f  and R a l i s  

co n ce rn  “ retroactive”  statutory enactm ents. 

L a n d a r a f .  5 1 1  U .S . at 2 6 6 -6 7 . 1 1 4  S .C t . 

1 4 8 3 :  R a l i s .  770  F .2d  at 1 1 2 3 - 2 4 . That is  

not an is su e  here.

P la in t if f  ha s a lso  not dem onstrated that the V exa tio u s 

L it iga nt Statute i s  an u ncon stitu tiona l “ b il l  o f  

attainder.”  A  b ill o f  attainder i s  “ a law  that 

le g is la t iv e ly  d eterm ines g u ilt  and in f l ic t s  pu n ishm ent 

upon an id en tifia b le  in d iv id u a l w ithout p ro v is io n  o f  

the p ro te ct io n s o f  a ju d ic ia l t r ia l."  N i x o n  v .  A d m ' r  o f  

G e n .  S e n ’s . .  4 3 3  U .S . 4 2 5 . 4 6 8 . 9 7  S .C t . 2 1 1 1 .  53 

L .E d .2 d  8 6 7  ( 1 9 7 7 ) . A s  stated b y  the Suprem e 

C o u rt in  N i x o n ,  “ Ju st  a s A rt ic le  1 1 1  co n fin e s  the 

Ju d ic ia ry  to the task o f  ad jud icating  co n cre te  ‘ ca se s 

o r  c o n tro v e r s ie s ,’ so  too the B i l l  o f  A tta inder C la u se  

w a s found to ‘ re fle ct ... the F ra m ers' b e lie f  that the 

L e g is la t iv e  B ra nch  i s  not so  w e ll su ited  as p o lit ic a lly  

independent ju d g e s and ju r ie s  to the task o f  ru lin g  

upon the b la m ew orth in e ss o f , and le v y in g  appropriate 

p u n ishm ent upon, sp e c if ic  p e r so n s .’ ”  I d  (quoting 

* 1 0 1 9 U n i t e d  S t a t e s  v. B r o w n .  3 8 1  U .S . 4 3 7 . 4 4 5 . 85  

S .C t . 17 0 7 . 1 4  L .E d .2 d 4 8 4  ( 19 6 5 ) ) . G iv e n  that the 

inherent co n ce rn  o f  the b il l  o f  attainder c la u se  i s  the 

separation  o f  p o w ers d o ctrin e , P la in t if f s  attempt to 

d e fin e  the V e x a t io u s L it iga nt Statute a s a “ b il l  o f  

attainder”  i s  d e c id e d ly  stra ined . H ow ever, even 

a ssu m in g , a r g u e n d o ,  that the V e x a t io u s L itiga nt 

Statute fa lls  w ith in  the am bit o f  the b il l  o f  attainder 

c la u se , P la in t if f  s t i l l  fa ils  to dem onstrate that it m eets 

the crite ria  se t forth  b y  the Suprem e C ou rt in  

S e l e c t i v e  S e r v i c e  S y s t e m  v .  M i n n e s o t a  P u b .  I n t e r e s t  

R e s e a r c h  G r o u p .  468  U .S . 8 4 1 .  8 4 7 . 10 4  S .C t . 3 3 4 8 . 

82  L .E d .2 d  6 3 2  ( 19 8 4 ) .

In  S e l e c t i v e  S e r v i c e  S y s t e m ,  the Suprem e C o u rt noted 

that, to co n stitu te  a b il l  o f  attainder, the statute m ust 

( 1 )  sp e c ify  the affected p e rso n s , and (2 ) in f lic t  

p u n ishm ent (3 ) w ithout a ju d ic ia l tria l. I d .  T h ree  

in q u ir ie s  determ ine w hether a statute in f l ic t s  

pu n ishm ent o n  the sp e c if ie d  in d iv id u a l o r g ro u p :( l)  

w hether the cha llenged  statute fa lls  w ith in  the 

h isto r ic a l m eaning o f  le g is la tiv e  p u n ishm ent; (2) 

w hether the statute, v iew ed  in  term s o f  the type and 

se v e rity  o f  b u rd en s im p osed , rea so na b ly  can be sa id

to further n on p u n itive  le g is la tiv e  p u rp o se s; and (3) 

w hether the le g is la tiv e  record  e v in ce s a co n g re ssio n a l 

intent to p u n ish . I d  at 8 5 2 . 10 4  S .C t . 3 3 4 8 . 

A lth ou gh  P la in t iff  v ig o ro u sly  argues that the 

V exa tio u s L it iga nt Statute i s  a “ sa d is t ic ”  statute that 

w as enacted fo r the so le  purpose  o f  p u n ish in g  pro se  

lit ig a n ts, there i s  s im p ly  no c red ib le  support fo r th is 

co n c lu sio n  ou tsid e  o f  P la in t if f s  o w n  specu lative 

theorie s. A s  noted p re v io u sly , it has been 

co n siste n t ly  re co g n ized  that the purpose  o f  the statute 

w as to protect co u rts and defendants from  “ the 

unreasonable burden placed upon [them] by 

g ro u n d le ss lit ig a t io n ."  F i r s t  W e s t e r n  D e v .  C o r p .  v. 

S u p e r i o r  C o u r t .  2 1 2 C a l,A p p .3 d  860 . 870 . 2 6 1 

C a l.R p tr. 1 1 6  ( 1 9 8 9 ). S in ce  th is  purpose is  

d ec id ed ly  leg itim ate and non-punitive , P la in tiff has 

not dem onstrated that the V exa tio u s L itigant Statute 

i s  a “ b i l l  o f  attainder.”

8 . S u p re m a c y  C la u se .

La st, P la in t iff  a rgues that the V exa tio u s L itigant 

Statute c o n f l ic t s  w ith  num erou s federal la w s thereby 

v io la ting  the Suprem acy C la u se  o f  the U nited  States 

C o n st itu tio n . S p e c if ic a lly , he con tend s that the 

V exa tio u s L it iga nt Statute “ c o n f lic t s  w ith  the right 

under T it le  28 U .S .C . $ 16 5 4  to litigate in pro per 

and the righ t p rov ided  under T it le  2 8  U .S .C . $  1 9 15  

... to conduct a ca se  w ithout prepaym ent o f  fee s or 

im p o sit io n  o f  ‘ se c u r it y .’ ”  A d d itio n a lly , P la in tiff 

argues that the statute v io la te s 42  U .S .C . S 19 8 3 .

A l l  o f  these argum ents lack m erit.

F N 9 . P la in t if f  a lso  argues that the V exa tio u s 

L itiga nt Statute im p rop erly  “ enables a state 

court to p roh ib it and p u n ish  a pro s c  litigant 

fo r fa ilin g  to p reva il in  f iv e  lit ig a tio n s in  a 

federal court under federal standards.”  

H ow ever, he fa ils  to articulate how  th is 

v io la te s the Suprem acy C la u se .

1 10 1  F ir st , there i s  no inherent c o n f lic t  w ith  28 U .S .C . 

$ 16 5 4 . w h ich  p ro v id e s that “ parties may plead and 

co n d u .t  the ir o w n  ca se s  p e rso n a lly ”  a cco rd ing  to t h e  

r u l e s  o f  s u c h  c o u r t s .  I d .  N o r i s  there a co n f lic t  w ith 

28  U .S .C . S 1 9 1 5 . w h ich  e x p lic it ly  p rov id e s that a 

federal court m ay d ism is s  a ca se  file d  i n  f o r m a  

p a u p e r i s  i f  the court d eterm ines that the action o r 

appeal i s  f r iv o lo u s , m a lic io u s, o r  fa ils  to state a cla im  

on w h ich  r e l ie f  m ay be granted. 2 8  U .S .C . 3 

19 15 ( e ) . A s  to P la in t if f s  $ 19 8 3  cla im , as

p re v io u sly  exp la in ed , s u p r a ,  th is i s  p rem ised  on h is  

flaw ed a ssu m p tion  that a p e rso n  ha s an absolute right
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to f ile  lit ig a tion , re g a rd le ss  o f  it s  m erits. T here  i s  no 

su c h  righ t under the C o n st itu t io n . S e e  B i l l  J o h n s o n ' s  

R e s t a u r a n t s .  I n c .  4 6 1  U .S .  at 7 4 3 . 10 3 S .C t . 2 1 6 1  

(“ [B ]a se le ss  lit ig a tio n  i s  not im m unized  by the F ir st  

A m endm ent righ t to p e tit io n .” ). A cco rd in g ly , *1020 
P la in t if f  has fa iled  to state a c la im  under the 

Suprem acy C la u se .

9 . T h i r d  P a rty  S ta n d in g .

1 1 1 1  A lth ou g h  the C ou rt has con clu d ed  that the 

V e x a t io u s L it iga nt Statute i s  con stitu tiona l and that 

D efend ants are entitled  to judgm ent as a matter o f  

law  o n  the m erits o f  P la in t if f s  C om p la in t, the C ourt 

w i l l  b r ie f ly  a d d ress D efendant's ob jection  to 

P la in t if f s  purported third-party standing.

A s  p re v io u s ly  noted, s u p r a ,  P la in t iff  seek s 

declaratory ju d gm ent in th is  a ction  on b eh a lf o f  

h im se lf  and o n  b e h a lf o f  “ a ll p e r so n s appearing o r 

try in g  to appear in  the C o u rts  o f  C a lifo rn ia  w ithout 

b ene fit o f  rep resenta tion  b y  c o u n se l."  F ir st  

A m ended  C om p la in t (“ F A C ” ) at 1 :2 3 - 2 5 . 

D efendants have co n ced ed  that P la in t iff  has standing 

to pursue th is  a ction  on b e h a lf o f  h im se lf . S e e  

I V o l f e .  39 2  F .3 d  at 36 4  ( fin d in g  that P la in t if f s  p r io r 

state court a ctio n s are su f f ic ie n t  to e sta b lish  that 

P la in t if f  i s  threatened w ith  actual harm from  the 

future operation o f  the V e x a tio u s L itiga nt Statute and 

therefore  su ff ic ie n t  to e sta b lish  stand ing). H ow ever, 

D efendants argue that P la in t iff  d o e s n o t  have 

stand ing  to a sse rt co n stitu tio n a l r ig h ts on b eha lf o f  

o th er p e rso n s.

“ A r t ic le  I I I  o f  the C o n st itu t io n  lim it s  the ‘ju d ic ia l 

p o w e r’ o f  the U n ited  Sta te s to the re so lu tio n  o f  

‘ c a se s ' and ‘ co n tro v e rs ie s . ’ ”  V a l i e v  F o r e e  C h r i s t i a n  

C o l l e g e  v. A m e r i c a n s  U n i t e d  f o r  S e p a r a t i o n  o f  

C h u r c h  &  S t a t e .  4 54  U .S . 4 6 4 . 4 7 1 .  10 2  S .C t . 7 5 2 . 70 

L .E d .2 d  700 ( 19 8 2 )  (c ita tio n s om itted). G en era lly , 

there are three req u irem ents fo r A rt ic le  I I I  stand ing : 

( 1 )  in ju ry  in  fact, w h ich  m eans an in v a sio .. o a 

le g a lly  protected in terest that i s  (a) concrete  and 

p a rticu la rized , and (b) actual o r im m inent, not 

co n jectu ra l o r hyp othetica l; (2 ) a causa l re la tion sh ip  

betw een the in ju ry  and the cha llenged  cond uct, w h ich  

m eans that the in ju ry  fa ir ly  can be traced to the 

cha llenged  a ction  o f  the defendants, and has not 

re su lted  from  the independent action  o f  som e third  

party not b efo re  the co u rt; and (3) a lik e lih o od  that 

the in ju ry  w il l  be red re sse d  b y  a favorable d e c is io n , 

w h ich  m eans that the p ro sp ect o f  obta in ing re l ie f  

from  the in ju ry  a s a re su lt  o f  a favorable ru lin g  i s  not 

too sp ecu la tive . L u i a n  v. D e f e n d e r s  o f  W i l d l i f e .  504

U .S . 5 5 5 . 5 6 0 -6 1. 1 12  S .C t . 2 13 0 . 1 1 9  L .E d .2 d  3 5 1 

( 19 9 2 ) . T h e  party in vo k in g  federal ju r isd ic t io n  bears 

the burden o f  e sta b lish in g  each o f  these e lem ents. I d .

C o u rts ty p ica lly  em p loy  a presum ption aga inst third- 

party stand ing . S i n g l e t o n  v. W u l f f .  4 2 8  U .S . 10 6 . 

1 1 3 - 1 4 .  96 S .C t . 2 8 6 8 . 49 L .E d .2 d  82 6  ( 19 7 6 ) . 

H ow ev er, the presum ption  may be rebutted in  

c ircu m sta n ce s w here : ( 1 )  the litigant has su ffe red  an 

in ju ry  in  fact and has a c lo se  re lation  to the third 

party; and (2) w here there i s  som e h ind ra nce to the 

th ird-party 's a b ility  to protect h is  o r her o w n  in te re sts. 

S e e  P o w e r s  v .  O h i o .  499  U .S . 400. 4 1 1 .  I l l  S .C t . 

13 6 4 , 1 1 3  L .E d .2d 4 1 1  ( 1 9 9 1 ) . P la in t iff  a rgues that 

he m eets both o f  these  exce p tio n s due to the unique 

nature and c ircu m sta n ce s o f  th is  c a s e .^ 12 T h e  C ourt 

*1021 d oes not find  P la in t if f s  argument p ersu a sive . 

F ir s t , P la in t if f s  contention  that “ a ll p e rso n s appearing 

o r  try in g  to appear in  the C o u rts o f  C a lifo rn ia  w ithout 

b ene fit o f  representation b y  co u n se l”  are su b jected  to 

the V e x a t io u s L itigant Statute re su lt s  from  a g ro ss  

m isrea d ing  o f  the Statute. A s  th is  C o u rt has 

o b se rv ed , s u p r a ,  the term s o f  the Statute make it c lea r 

that it ap p lie s to o n ly  a lim ited  c la s s  o f  p e r so n s; 

sp e c if ic a lly , it app lie s o n ly  to those p e rso n s w ho have 

dem onstrated a c lea r in a b ility  to pursue m erito rio u s 

lit ig a tio n  o r w ho have utterly fa iled  to a d ro itly  

navigate the C a lifo rn ia  court sy stem . A c co rd in g ly , 

the c la s s  o f  p e rso n s that P la in t iff  se e k s to rep resent i s  

u n n e ce ssa r ily  overbroad and, therefore , P la in t iff  has 

not dem onstrated that he has a c lo se  re la tio n sh ip  w ith 

su ch  partie s. Se co n d , P la in t iff  has not e ffe c t iv e ly  

dem onstrated that there i s  any h indrance to the third 

pa rtie s' a b ilit ie s  to protect th e ir ow n in te re sts. T o  the 

contra ry , a s D efendants co rre c t ly  note, a p erso n  

determ ined to be a “ vexa tiou s litigant”  can a lw a ys 

ch a lleng e  su ch  determ ination through the appropriate 

appellate p ro ce ss. In  fact, it appears that P la in t if f s  

b e lie f  that th ird  parties are h indered in  p u rsu in g  su ch  

lit ig a tion  i s  p rem ised  so le ly  on P la in t if f s  su b je ctiv e  

b e lie f  that other p e rso n s are not capable o f  

“ p roceed in g  w ith  the leve l o f  a b ility  and com petence 

that they now  have w ith  W o lfe  e ffe c t iv e ly  

rep resen ting  them .”  P i's  Supp. R e p ly  to D e f s  M o t. 

at 1 2 :8 - 10 . T h i s  argum ent has no  b a s is  in  law  o r 

fact. Fu rther, because the C ou rt has con clu d ed  that 

P la in t iff  ha s not ra ised  a co gn iza b le  c la im  under the 

F ir s t  Am endm ent, the Suprem e C o u rt 's  ho ld in g  in  

B r o a d r i c k  v. O k l a h o m a .  4 1 3  U .S . 6 0 1. 6 1 2 .  93 S .C t . 

2 9 0 8 . 3 7  L .E d .2 d  830 ( 19 7 3 )  d oes not support 

P la in t if f s  p o sit io n . S e e  i d .  ( fin d in g  that the 

re str ic t io n  on  third-party stand ing i s  re laxed  w hen the 

p la in t if f  i s  a sse rting  a F ir s t  A m endm ent c la im ). 

A c c o rd in g ly , the C ou rt su sta in s D efendants' 

o b je ctio n  to P la in t if f s  a sse rtio n  o f  stand ing  on b eh a lf
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o f  “ a ll p e r so n s appearing o r try ing  to appear in  the 

C o u rts o f  C a lifo rn ia  w ithout b enefit o f  rep resentation  

b y c o u n se l.”

F N 10 . P la in t iff  ha s a lso  file d  a R eq u est fo r 

Ju d ic ia l N o tice  [D ocket N o. 2 8 5 ] a sk in g  the 

C ou rt to take ju d ic ia l notice  o f  the fo llo w in g  

docum ents: ( 1 )  a Ju n e  30 , 19 9 9  co p y  o f  the 

V e xa tio u s L it iga nt L is t ,  (2) an in com plete  

exce rp t from  a D ecem b er 1 5 ,  2004 a rt ic le  o f  

the D a i l y  J o u r n a l  regard ing P la in tiff ; (3 )  a 

co p y  o f  the P re filin g  O rd er fo rm  u sed  b y  the 

C a lifo rn ia  co u rts ; and (4) an A p ril 2 9 , 2005 

co p y  o f  the V e x a t io u s L it iga nt L is t . P la in t if f  

d o e s not c le a r ly  exp la in  w h y  he w ants the 

C ourt to take ju d ic ia l n o t ice  o f  these  

docum ents. H ow ever, it appears to the 

C ou rt that so m e  o f  these d ocum ents are 

tangentia lly  related to P la in t if f s  third-part 

stand ing  argum ent. A c co rd in g ly , P la in t if f s  

R eq uest fo r Ju d ic ia l N o tice  i s  G R A N T E D  

IN  P A R T  A N D  D E N IE D  IN  P A R T . T h e  

C ou rt hereby takes ju d ic ia l n o tice  o f  the 

Ju n e  30, 19 9 9  co p y  o f  the V e x a t io u s 

L it iga nt L is t ,  the D ecem b er 15 , 2004 D a i l y  

J o u r n a l  a rt ic le , and the A p r il 2 9 , 2005 co p y  

o f  the V e x a tio u s L it iga nt L is t  fo r the lim ited  

p u rpose  o f  d eterm in ing  w hether P la in t if f  has 

third-party stand ing .

CONCLUSION

I T  I S  H E R E B Y  O R D E R E D  T H A T  P la in t if f s  M o t io n  

fo r  Judgm ent o n  the P lea d ings [D ocket N o . 2 6 4 ] i s  

D E N IE D  and D efendants' C ro s s- M o t io n  fo r 

Judgm ent o n  the P lea d ing s [D ocket N o . 2 7 6 ]  i s  

G R A N T E D .

I T  I S  F U R T H E R  O R D E R E D  T H A T  P la in t if f s  

R eq u est fo r  Ju d ic ia l N o tice  [D ock et N o . 2 8 5 ] i s  

G R A N T E D  IN  P A R T  A N D  D E N IE D  IN  P A R T .

I T  I S  S O  O R D E R E D .

causes of action. All matters calendared in this 
action are VACATED. The Clerk shall close the file 
and terminate any pending matters.

IT IS SO ORDERED.

N.D.Cal.,2005.
Wolfe v. George 
385 F.Supp 2d 1004

Briefs and Other Related Documents (Back to top)

• 4:00CV01047 (Docket) (Mar. 27, 2000)

END OF DOCUMENT

J U D G M E N T

In  a cco rd a nce w ith the C o u rt 's  O rd er d en y in g  

P la in t i f f s  M o t io n  fo r  Judgm ent o n  the P lea d in g s and 

granting D efendants' C ro s s-M o t io n  fo r  Ju d gm ent on 

the P lea d in g s,

I T  I S  H E R E B Y  O R D E R E D  T H A T  fin a l ju d gm en t i s  

entered in  fa v o r o f  D efendants on  a ll o f  P la in t if f s
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C -C - a t i o n / T i t le
167  P . 3d 674 , DeNardo v .  C u t l e r ,  (A la s k a  2007)

*674 167 P . 3d 674

Supreme C o u r t  o f  A la s k a .

Daniel DeNARDO, Appellant,
v.

Louisiana CUTLER, Preston Gates & Ellis LLP, Mark Rindner, Alaska Cleaners, Inc., Appellees.

No. S -11976 .
S e p t .  21 , 2007 .

B a c k g ro u n d !  A f t e r  h i s  f i r s t  age d i s c r im i n a t i o n  s u i t  was d i s m is s e d  on a p p e a l 
f o r  f a i l u r e  t o  p o s t  a c o s t  bond , and  h i s  s e cond  a c t i o n  t o  s e t  a s id e  t h e  ju d gm en t 
was d i s m is s e d ,  p l a i n t i f f  f i l e d  a t h i r d  s u i t ,  c l a im i n g  abuse  o f  p r o c e s s  and 
v i o l a t i o n  o f  h i s  c i v i l  r i g h t s  i n  v i o l a t i o n  o f  § 1983 b y  t h e  d e fe n d a n t ,  
d e f e n d a n t ' s  a t t o r n e y s ,  and  t h e  p r e s i d i n g  ju d g e  i n  t h e  f i r s t  l a w s u i t .  The 
S u p e r i o r  C o u r t ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o ra g e ,  John  E. Suddock , J . ,  
d i s m i s s e d  t h e  ju d g e  on im m u n i t y  g ro u n d s  and  aw a rded  h im  a t t o r n e y  fe e s  and g r a n t e d  
t h e  r e m a in in g  d e fe n d a n t s '  m o t io n  f o r  summary ju d g m e n t .  P l a i n t i f f  a p p e a le d .

H o ld i n g s !  The Supreme C o u r t ,  C a r p e n e t i ,  J . ,  h e l d  t h a t :

( 1 )  a l l e g a t i o n  o f  u l t e r i o r  m o t i v e  was i n s u f f i c i e n t  t o  s u p p o r t  c l a im  o f  abuse  o f  
p r o c e s s ;

(2 )  a l l e g a t i o n  t h a t  d e fe n d a n ts  a c te d  u n d e r  c o u r t  p r o c e d u r e s  t o  o b t a i n  d i s m i s s a l  
o f  s u i t  was i n s u f f i c i e n t  t o  show t h e y  a c t e d  u n d e r  c o l o r  o f  s t a t e  la w  r e q u i r e d  f o r  
h i s  § 1983 c l a im ;  and

(3 )  aw a rd  o f  a t t o r n e y  f e e s  t o  ju d g e  f o r  p l a i n t i f f ' s  f r i v o l o u s  c la im s  was n o t  an 
a b u se  o f  d i s c r e t i o n .

A f f i r m e d .

[ 1 ]  A p p e a l and  E r r o r  <®=»863

West H eadno te s

3 0 -------
30XV I R ev iew

30 X V I(A )  Scope , S ta n d a rd s ,  and  E x t e n t ,  i n  G e n e ra l  
30k862  E x t e n t  o f  R ev iew  D ependen t on N a tu r e  o f  D e c i s i o n  A p p e a le d  f ro m  

30k863 I n  G e n e r a l .
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(See h e a d n o te  t e x t  b e lo w ]

[ IP  A p p e a l and  E r r o r  ^ = ’ 9 3 4 (1 )

3 0 -------
30XV I R ev iew

30XV I(G ) P re s u m p t io n s  
30k934 Judgm en t

3 0 k 9 3 4 ( l )  I n  G e n e r a l .

A  t r i a l  c o u r t ' s  d e c i s i o n  t o  d i s m is s  c l a im s  on summary ju d g m e n t i s  r e v ie w e d  
in d e p e n d e n t l y ,  and  a l l  r e a s o n a b le  i n f e r e n c e s  a r e  d raw n  i n  f a v o r  o f  t h e  nonm ov ing  
p a r t y .

[ 2 ]  A p p e a l and  E r r o r  @=>863

3 0 -------
30XV I R ev iew

30X V I(A )  Scope , S ta n d a r d s ,  and  E x t e n t ,  i n  G e n e ra l  
30k862 E x t e n t  o f  R e v iew  D ependen t on N a tu r e  o f  D e c i s i o n  A p p e a le d  f ro m  

30k863 I n  G e n e r a l .

T he  Supreme C o u r t  w i l l  u p h o ld  summary ju d g m e n t  o n l y  i f  no g e n u in e  i s s u e  o f  
m a t e r i a l  f a c t  e x i s t s  and  t h e  m o v in g  p a r t y  i s  e n t i t l e d  t o  ju d g m e n t  as a m a t t e r  o f  
l a w .

[ 3 i  A p p e a l and  E r r o r

3 0 -------
30XV I R ev iew

30 X V I (F ) T r i a l  De Novo 
30k892 T r i a l  De Novo

30k893 Cases T r i a b l e  i n  A p p e l l a t e  C o u r t  
3 0 k 8 9 3 ( l )  I n  G e n e r a l .

The  q u e s t i o n  o f  w h e th e r  c o l l a t e r a l  e s t o p p e l  o r  r e s  j u d i c a t a  a p p l i e s  i n  an 
a c t i o n  i s  r e v ie w e d  de n o v o .

[ 4 ]  A p p e a l and  E r r o r  < 3 ^ 8 4 0 (1 )

3 0 -------
30XVI R ev iew

30X V I(A )  Scope , S ta n d a r d s ,  and  E x t e n t ,  i n  G e n e ra l  
30k838 Q u e s t io n s  C o n s id e re d

30k840 R e v iew  o f  S p e c i f i c  Q u e s t io n s  and  P a r t i c u l a r  D e c i s io n s  
3 0 k 8 4 0 ( l )  I n  G e n e r a l .

[See h e a d n o te  t e x t  b e lo w ]

Page 2
1 6 7  P . 3 d  6 7 4 ,  D e N a r d o  v .  C u t l e r ,  ( A l a s k a  2 0 0 7 )
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167 P . 3d 674, DeNardo v . C u t le r ,  (A laska 2007)
Page 3

[4 1  A p p e a l and  E r r o r  ® » 9 8 4 ( 5 )

3 0 -------
30XVI R ev iew

30XV I(H ) D i s c r e t i o n  o f  Lowe r C o u r t  
30k984  C o s ts  and  A l lo w a n c e s  

3 0 k 9 8 4 (5 )  A t t o r n e y s '  F ees .

T he  in d e p e n d e n t  s t a n d a r d  o f  r e v i e w  a p p l i e s  t o  c o n s i d e r i n g  w h e th e r  t h e  t r i a l  
c o u r t  p r o p e r l y  a p p l i e d  t h e  la w  when a w a rd in g  a t t o r n e y ' s  f e e s ,  w h i l e  t h e  t r i a l  
c o u r t ' s  f a c t - b a s e d  d e c i s i o n s  as t o  w h e th e r  a t t o r n e y ’ s f e e s  a r e  r e a s o n a b le  and 
s h o u l d  be aw a rded  a r e  r e v ie w e d  f o r  abuse  o f  d i s c r e t i o n .

[ 5 ]  A p p e a l and  E r r o r  ^ = ’ 9 8 4 (5 )

3 0 -------
30XV I R ev iew

30XV I(H ) D i s c r e t i o n  o f  Lowe r C o u r t  
30k984 C o s ts  and  A l lo w a n c e s  

3 0 k 9 8 4 (5 )  A t t o r n e y s '  Fees .

T he  Supreme C o u r t  w i l l  o v e r t u r n  an aw a rd  o f  a t t o r n e y  fe e s  o n l y  when th e  awa rd  
i s  r a n i f e s t l y  u n r e a s o n a b le .

[ z \  P ro c e s s  <@=’ 168

3 1 3 -------
3 1 3 IV  Abuse  o f  P ro c e s s

3 1 3 k l6 8  N a tu r e  and  E lem en ts  o f  Cause o f  A c t i o n .

The  abuse  o f  p r o c e s s  t o r t  c o m p r is e s  tw o  e le m e n ts :  (1 ) an u l t e r i o r  p u rp o s e  and
12)  a w i l l f u l  a c t  i n  t h e  u se  o f  t h e  p r o c e s s  n o t  p r o p e r  i n  t h e  r e g u l a r  c o n d u c t  o f  
t h e  p r o c e e d in g .

[ 7 ]  P ro c e s s

3 1 3 -------
3 1 3 IV  Abuse o f  P ro c e s s

3 1 3 k l6 8  N a tu r e  and  E le m e n ts  o f  Cause o f  A c t i o n .

The  u l t e r i o r  p u rp o s e  e le m e n t  o f  an abuse  o f  p r o c e s s  c l a im  u s u a l l y  ta k e s  th e  
f o rm  o f  c o e r c i o n  t o  o b t a i n  a c o l l a t e r a l  a d v a n ta g e ,  n o t  p r o p e r l y  i n v o l v e d  i n  th e  
p r o c e e d in g  i t s e l f ,  s u ch  as t h e  s u r r e n d e r  o f  p r o p e r t y  o r  t h e  paym en t o f  money, b u t  
t h e  u se  o f  t h e  p r o c e s s  as a t h r e a t  o r  a c l u b .

[ 8 ]  P ro c e s s  @ ^171

3 1 3 -------
3 1 3 IV  Abuse o f  P ro c e s s
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3 1 3 k l7 1  A c t i o n s .

P l a i n t i f f ' s  a l l e g a t i o n  t h a t  d e f e n d a n t ' s  u l t e r i o r  m o t i v e  i n  f i l i n g  m o t io n s  t o  
d i s m i s s  p l a i n t i f f ' s  age d i s c r im i n a t i o n  s u i t  was r e t r i b u t i o n  f o r  f i l i n g  o f  th e

was i n s u f f i c i e n t  t o  s u p p o r t  h i s  abuse  o f  p r o c e s s  c l a im ;  a l l e g a t i o n s  d i d  n o t  
s u p p o r t  i n f e r e n c e  t h a t  d e f e n d a n t ’ s p u rp o s e  i n  f i l i n g  m o t io n s  was a n y t h i n g  o t h e r  
r i a n  d i s m i s s a l  o f  d i s c r i m i n a t i o n  s u i t .

IS !  C i v i l  R ig h t s  < §=1326 (10 )

Page 4
1€7 P . 3d 674, DeNardo v . C u t le r ,  (A laska 2007)

7 8 -------
7 8 I I I  F e d e r a l  Rem ed ies i n  G e n e ra l  

7 8 k l3 2 3  C o lo r  o f  Law 
7 8 k l3 2 6  P a r t i c u l a r  Cases and  C o n te x t s  

7 8 k l3 2 6 ( 1 0 )  A t t o r n e y s  and  W i tn e s s e s .

A l t h o u g h  la w y e r s  a r e  " o f f i c e r s  o f  t h e  c o u r t , " a la w y e r  r e p r e s e n t i n g  a c l i e n t  i s  
n e t  b y  v i r t u e  o f  b e in g  an  o f f i c e r  o f  t h e  c o u r t ,  a s t a t e  a c t o r  " u n d e r  c o l o r  o f  
s t a t e  la w "  w i t h i n  t h e  m ean in g  o f  § 1983 . 42 U .S .C .A .  § 1983 .

[ I l l  C i v i l  R ig h t s  <§=>1326 (5)

7 8 -------
7 8 I I I  F e d e r a l  Remed ies i n  G e n e ra l  

7 8 k l3 2 3  C o lo r  o f  Law 
7 8 k l3 2 6  P a r t i c u l a r  Cases and  C o n te x t s

7 8 k l3 2 6 ( 3 )  P r i v a t e  P e rs o n s  o r  C o r p o r a t i o n s ,  i n  G e n e ra l 
7 8 k l3 2 6 ( 5 )  C o o p e r a t io n  w i t h  S t a t e  A c t o r .

[See h e a d n o te  t e x t  b e lo w ]

[ I C :  C i v i l  R ig h t s  <§=1396

7 8 -------
7 8 I I I  F e d e r a l  Remed ies i n  G e n e ra l  

7 8 k l3 9 2  P le a d in g  
7 8 k l3 9 6  C o lo r  o f  Law ; S t a t e  A c t i o n .

P r i v a t e  p a r t i e s  may come u n d e r  t h e  r e a c h  o f  § 1983 as a c t i n g  u n d e r  c o l o r  o f  
s t a t e  la w  i f  t h e y  c o n s p i r e  w i t h  a s t a t e  a c t o r ,  b u t  w he re  t h a t  a s s o c i a t i o n  i s  t h e  
b a s i s  f o r  t h e  n e c e s s a r y  s t a t e  a c t i o n ,  mere  c o n c lu s o r y  a l l e g a t i o n s  w i t h  no 
s u p p o r t i n g  f a c t u a l  a v e rm e n ts  a r e  i n s u f f i c i e n t ;  t h e  p l e a d i n g s  m us t s p e c i f i c a l l y  
p r e s e n t  f a c t s  t e n d in g  t o  show a g re em en t and  c o n c e r t e d  a c t i o n .  42 U .S .C .A .  § 1983

[1 1 ]  C i v i l  R ig h t s  <§=’ 1 3 26 (1 0 )

7 8 -------
7 8 I I I  F e d e r a l  Remed ies i n  G e n e ra l
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7 8 k l3 2 3  C o lo r  o f  Law 
7 8 k l3 2 6  P a r t i c u l a r  Cases and  C o n te x t s  

7 8 k l3 2 6 ( 1 0 )  A t t o r n e y s  and  W i tn e s s e s .

[See h e a d n o te  t e x t  b e lo w ]

[ 1 1 ]  C i v i l  R ig h t s  <@=>1326(11)

7 8 -------
7 8 1 I I  F e d e r a l  Remed ies i n  G e n e ra l 

7 8 k l3 2 3  C o lo r  o f  Law 
7 8 k l3 2 6  P a r t i c u l a r  Cases and  C o n te x t s  

7 8 k l 3 2 6 ( l l )  Em p loym en t P r a c t i c e s .

P l a i n t i f f ' s  a l l e g a t i o n s  t h a t  d e fe n d a n t  f o rm e r  e m p lo y e r  and  i t s  a t t o r n e y s  
o b t a i n e d  i n t e r v e n t i o n  o f  s t a t e  c h a n c e l l o r  t o  o b t a i n  d i s m i s s a l  o f  p l a i n t i f f ’ s age 
d i s c r i m i n a t i o n  s u i t  w e re  i n s u f f i c i e n t  t o  show t h a t  t h e  d e fe n d a n t s  a c te d  u n d e r  
c o l o r  o f  s t a t e  la w ,  as r e q u i r e d  e le m e n t  o f  p l a i n t i f f ' s  § 1983 c l a im ,  w he re  f o rm e r  
e m p lo y e r  and  i t s  a t t o r n e y s  w e re  p r i v a t e  p a r t i e s ,  t h e r e  w e re  no  a l l e g a t i o n s  t h a t  
d e f e n d a n t s  " c o n s p i r e d "  w i t h  t h e  ju d g e ,  and  t h e  a t t o r n e y s  f i l e d  an a f f i d a v i t  
s p e c i f i c a l l y  d e n y in g  an y  e x  p a r t e  c o m m u n ic a t io n s  w i t h  t h e  ju d g e .  42 U .S .C .A .  § 
1983 .

[ 1 2 ]  C i v i l  R ig h t s  <@=1484 

7 8 -------
7 8 I I I  F e d e r a l  Remed ies i n  G e n e ra l  

7 8 k l4 7 7  A t t o r n e y  Fees 
* 6 7 4  7 8 k l4 8 4  Awa rds  t o  D e fe n d a n ts ;  F r i v o l o u s ,  V e x a t i o u s ,  o r
M e r i t l e s s  C la im s .

[See h e a d n o te  t e x t  b e lo w ]

[1 2 ]  C o s ts  <@=194.44

1 0 2 -------
1 0 2 V I I I  A t t o r n e y  Fees

1 0 2 k l 9 4 .44  Bad F a i t h  o r  M e r i t l e s s  L i t i g a t i o n .

A w a rd  o f  a t t o r n e y  fe e s  t o  ju d g e ,  who p r e s i d e d  i n  u n d e r l y i n g  age d i s c r im i n a t i o n  
a c t i o n ,  f o r  p r o  se p l a i n t i f f  b r i n g i n g  f r i v o l o u s  abuse  o f  p r o c e s s  and  § 1983 
c l a im s  was n o t  an abuse  o f  d i s c r e t i o n ,  w he re  s u i t  was b r o u g h t  m e r e ly  b e cause  
p l a i n t i f f  d i s a g r e e d  w i t h  j u d g e ' s  r u l i n g  t o  d i s m is s  h i s  c l a im s  i n  t h e  u n d e r l i n g  
a c t i o n ,  and  p l a i n t i f f  had  p r i o r  kn ow le d g e  o f  j u d i c i a l  im m u n i t y .  42 U .S .C .A . §§ 
1983 , 1988 .

[1 3 ]  A p p e a l and  L r r o r  <@=172 (3)

3 0 -------
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1 6 7  P . 3d 674 , DeNardo v .  C u t l e r ,  ( A la s k a  2007)

30V P r e s e n t a t i o n  and  R e s e r v a t i o n  i n  Low e r C o u r t  o f  G rounds  o f  R ev iew  
30V (A ) I s s u e s  and  Q u e s t io n s  i n  Lowe r C o u r t  

3 0 k l7 2  G rounds o f  A c t i o n  o r  R e l i e f  
3 0 k l7 2 ( 3 )  R e l i e f  N o t  A sked  B e low .

;> e fe n d a n t  ju d g e  w a iv e d  f o r  a p p e l l a t e  r e v i e w  i s s u e  o f  w h e th e r  a p l a i n t i f f  who 
f i l e d  abuse  o f  p r o c e s s  c l a im  a g a i n s t  ju d g e  s h o u ld  have  h i s  a c c e s s  t o  th e  c o u r t s  
r e s t r i c t e d  b y  c o u r t  o r d e r  as v e x a t i o u s  l i t i g a n t ,  w he re  ju d g e  r a i s e d  th e  i s s u e  f o r  
t h e  f i r s t  t im e  on a p p e a l .

•6 7 5 D a n ie l  DeNardo , A n c h o ra g e ,  p r o  s e .

J e n n i f e r  M. C o u g h l i n ,  P r e s to n  G a te s  & E l l i s  LLP, A n ch o ra g e ,  f o r  A p p e l le e s  
L o u i s i a n a  C u t l e r ,  P r e s to n  G a te s  & E l l i s  LLP and A la s k a  C le a n e r s ,  I n c .

Jam es C a n to r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,  A n ch o ra g e , and  D a v id  W. M&rquez, 
A t t o r n e y  G e n e r a l ,  Ju neau , f o r  A p p e l l e e  M a rk  R in d n e r .

3 e f o r e : FABE, C h ie f  J u s t i c e ,  MATTHEWS, EASTAUGH, BRYNER, and  CARPENETI,
J u s t i c e s .

O P I N I O N

CARPENETI, J u s t i c e .

I .  INTRODUCTION

I n  t h i s  ca se  D a n ie l  DeNardo , f o r  t h e  t h i r d  t im e ,  s e e ks  a d e t e r m i n a t i o n  t h a t  
S u p e r i o r  C o u r t  Ju dge  M a rk  R in d n e r  i n c o r r e c t l y  d i s m is s e d  h i s  l a w s u i t  i n  D e N a r d o  v .  
A l a s k a  C l e a n e r s ,  I n c .  (FN I)  ( " f i r s t  l a w s u i t " ) .  When t h a t  d i s m i s s a l  was on d i r e c t  
a p p e a l  b e f o r e  t h i s  c o u r t ,  DeNardo f a i l e d  t o  p o s t  a c o s t  bond , and  we d is m is s e d  
t h e  a p p e a l  s u a  s p o n t e  i n  J u l y  2004 . Two y e a r s  l a t e r ,  i n  J u l y  2006 , we a f f i r m e d  
t h e  d i s m i s s a l  o f  D e N a rd o 's  A la s k a  C i v i l  R u le  6 0 (b )  m o t io n  t o  s e t  a s id e  th e  |
ju d g m e n t  i n  t h e  f i r s t  l a w s u i t .  (FN2) D eN a rd o ’ s 2006 c l a im  was t h a t  t h e  a c t i o n s  j
o f  A la s k a  C le a n e r s  c o n s t i t u t e d  a f r a u d  upon  t h e  c o u r t .  We r e j e c t e d  D eN a rd o 's  I
c l a im  as  " b o t h  u n t im e l y  and  in a d e q u a te  on th e  m e r i t s . "  I n  t h e  p r e s e n t  l a w s u i t ,  
t h e  t h i r d  i t e r a t i o n  o f  t h i s  c a s e ,  DeNardc a rg u e s  t h a t  t h e  r u l i n g s  i n  t h e  f i r s t  
l a w s u i t  c o n s t i t u t e d  an abuse  o f  p r o c e s s ,  and DeNardo has  named as p a r t i e s  A la s k a  
C le a n e r s ,  I n c . ,  t h e  la w y e r  and  la w  f i r m  t h a t  r e p r e s e n t e d  A la s k a  C le a n e r s  i n  th e  
f i r s t  l a w s u i t ,  as  w e l l  as  Ju dge  R in d n e r ,  t h e  p r e s i d i n g  ju d g e  i n  t h e  f i r s t  j
l a w s u i t .  DeNardo a l s o  a rg u e s  t h a t  he has  a v a l i d  42 U .S .C .  § 1983 c l a im  a g a in s t  [
e v e r y o n e  b u t  J u dge  R in d n e r ,  whose d i s m i s s a l  f r o m  t h e  ca se  i s  n o t  a t  i s s u e  i n  t h i s  I 
a p p e a l .  DeNardo a l s o  a rg u e s  t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  i n  a w a rd in g  a t t o r n e y ' s  [ 
f e e s  t o  Ju dge  R in d n e r .  We c o n c lu d e  t h a t  *676 DeNardo f a i l e d  t o  e s t a b l i s h  th e  £
e le m e n ts  o f  an ab use  o f  p r o c e s s  o r  a § 1983 c l a im ,  and  t h a t  t h e  s u p e r i o r  c o u r t  
p r o p e r l y  aw a rded  a t t o r n e y ' s  f e e s .  A c c o r d i n g l y ,  we a f f i r m  th e  s u p e r i o r  c o u r t ' s  j. 
d e c i s i o n  i n  a l l  r e s p e c t s .  ;

I I .  FACTS AND PROCEEDINGS f
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A . F a c ta

D a n ie l  DeNardo f i l e d  a p r e v i o u s  l a w s u i t  i n  f e d e r a l  c o u r t  a g a i n s t  h i s  e m p lo y e r ,  
A l a s k a  C le a n e r s ,  I n c .  a l l e g i n g  u n l a w f u l  t e r m i n a t i o n  due t o  age d i s c r im i n a t i o n .
I n  t h a t  l a w s u i t ,  A la s k a  C le a n e r s  r e t a i n e d  P r e s to n  G a te s  & E l l i s  LP ( " P r e s t o n " )  
f o r  i t s  d e fe n s e ,  and  L o u is ia n a  C u t l e r ,  a P r e s to n  p a r t n e r ,  was p r i m a r i l y  
r e s p o n s i b l e  f o r  t h e  c a s e .  Because  DeNardo d i d  n o t  w is h  t o  d i v u l g e  h i s  a d d re s s  t o  
o p p o s in g  c o u n s e l  ( o r  p r o v i d e  a f a x  n u m b e r ) , C u t l e r  and DeNardo s t i p u l a t e d  i n  a 
s i g n e d  o r d e r  t h a t  P r e s to n  c o u ld  n o t i f y  DeNardo b y  phone  o f  a docum en t t o  be 
s e r v e d .  DeNardo w o u ld  th e n  come t o  t h e  P r e s to n  o f f i c e s  i n  A n cho ra g e  t o  r e c e i v e  
h a n d  d e l i v e r y .  U nde r t h e  a g re e m e n t ,  s e r v i c e  was deemed c o m p le te d  as o f  5 p .m . on 
t h e  day  t h e  phone  c a l l  was made. P r e s to n  a l l e g e s  t h a t  i n  J u l y  2003 t h e  phone 
num be r p r o v i d e d  b y  DeNardo was no l o n g e r  i n  s e r v i c e  and DeNardo r e f u s e d  t o  
p r o v i d e  a new phone  number o r  a p h y s i c a l  a d d re s s .  DeNardo s o u g h t  a v o l u n t a r y  
d i s m i s s a l  o f  h i s  f e d e r a l  c a se  a g a in s t  A la s k a  C le a n e r s  and  r e f i l e d  th e  ca se  i n  
s t a t e  c o u r t  u n d e r  Case No. 3 A N -0 3 -1 3 4 9 7 .

D e N a rd o 's  s t a t e  age  d i s c r im i n a t i o n  c l a im  was h e a rd  b y  Judge  R in d n e r .  A la s k a  
C le a n e r s  f i l e d  a m o t io n  t o  e n f o r c e  a p r o v i s i o n  s i m i l a r  t o  t h e  s e r v i c e  s t i p u l a t i o n  
t h a t  had  been  i n  e f f e c t  i n  t h e  f e d e r a l  c a s e ,  r e q u i r i n g  DeNardo t o  p r o v i d e  e i t h e r  
a t e le p h o n e  num be r o r  p h y s i c a l  a d d re s s .  DeNardo opposed  t h i s  r e q u e s t ,  c i t i n g  h i s  
r i g h t  t o  p r i v a c y .  I n  J a n u a r y  2004 Judge  R in d n e r  i s s u e d  an o r d e r  r e q u i r i n g  
DeNardo  t o  p r o v i d e  A la s k a  C le a n e r s  w i t h  h i s  p h y s i c a l  a d d re s s  and a w o r k in g  
t e l e p h o n e  num ber w i t h i n  f i v e  d a y s .  Judge  R in d n e r  n o te d  t h a t  C i v i l  R u le  7 6 ( d ) ( 1 )  
(FN3) r e q u i r e s  p a r t i e s  t o  p r o v i d e  b o th  a t e le p h o n e  number and  an a d d re s s  and 
t h a t ,  b e cause  i t  c o n te m p la te s  p e r s o n a l  s e r v i c e ,  t h e  r e q u i r e m e n t  o f  a p h y s i c a l  
a d d re s s  i s  r e a s o n a b le .  I n  F e b r u a r y  2004 Ju dge  R in d n e r  d e n ie d  D e N a rd o 's  m o t io n  
f o r  r e c o n s i d e r a t i o n  o f  t h e  O rd e r  R e g a rd in g  T e le p h o n e  C o n ta c t  and  A d d re s s .  Judge  
R in d n e r  a d v is e d  DeNardo t o  d i s m is s  t h e  ca se  o r  f i l e  a p e t i t i o n  t o  r e v i e w  th e  
c o u r t ' s  o r d e r  w i t h  t h e  supreme c o u r t  i f  he  d i d  n o t  w is h  t o  obey  t h e  c o u r t  o r d e r .  
The ju d g e  w a rn ed  t h a t  b a r r i n g  a r e v e r s a l ,  D eN a rd o ’ s f a i l u r e  t o  c om p ly  w i t h  th e  
c o u r t  o r d e r  w o u ld  r e s u l t  i n  s a n c t i o n s  i n c l u d i n g ,  p o t e n t i a l l y ,  d i s m i s s a l  o f  th e  
c a s e .

DeNardo d i d  n o t  c o m p ly  w i t h  t h e  c o u r t  o r d e r  and  d i d  n o t  a p p e a l  t h e  o r d e r .  On 
F e b r u a r y  23 , 2004 , A la s k a  C le a n e r s  f i l e d  a m o t io n  t o  com pe l c o m p l ia n c e  w i t h  th e  
c o u r t ' s  o r d e r  and  f o r  s a n c t i o n s .  I n  m id -M a rc h  Judge  R in d n e r  d i s m is s e d  th e  case  
w i t h o u t  p r e j u d i c e  as a s a n c t i o n  f o r  f a i l i n g  t o  c o m p ly  w i t h  t h e  c o u r t  o r d e r .
J u d g e  R in d n e r  e n t e r e d  a f i n a l  ju d g m e n t o f  d i s m i s s a l  w i t h o u t  p r e j u d i c e  on March  
23 , 2004 . On A p r i l  28 , 2004 Judge  R in d n e r  g r a n t e d  A la s k a  C le a n e r s ' s  m o t io n  f o r  
R u le  82 a t t o r n e y ' s  f e e s  i n  th e  amoun t o f  $ 1 ,3 1 5 .  DeNardo a p p e a le d  t o  th e  supreme 
c o u r t  and  moved t o  w a iv e  t h e  c o s t  b o nd . We d e n ie d  D e N a rd o 's  m o t io n  t o  w a iv e  th e  
c o s t  bond , and  when he f a i l e d  t o  p a y ,  d is m is s e d  th e  a p p e a l  sua  s p o n t e  f o r  w an t o f  
p r o s e c u t i o n .  We d e n ie d  D e N a rd o 's  s u b s e q u e n t  p e t i t i o n  f o r  r e h e a r i n g .

I n  J u l y  2006 we h e a rd  a second  i t e r a t i o n  o f  t h i s  ca se  when we a f f i r m e d  th e  
d i s m i s s a l  o f  D e N a rd o ‘ s s e p a r a te  C i v i l  R u le  6 0 (b )  m o t io n  t o  s e t  a s id e  t h e  ju d gm en t 
i n  t h e  f i r s t  l a w s u i t .  (FN4) We h e ld  t h a t  h i s  m o t io n  was " b o th  u n t im e l y  and 
in a d e q u a te  on t h e  m e r i t s . "  (FN5)
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D e N a rd o 's  p r e s e n t  l a w s u i t  a l l e g e s  t h a t  t h e  d i s m i s s a l  o f  h i s  f i r s t  l a w s u i t  was a 
r e s u l t  o f  a buse  o f  p r o c e s s  and  v i o l a t e d  h i s  r i g h t s  t o  due p r o c e s s .

*6 77 B . P ro ce e d in g s

D eNardo  f i l e d  t h e  p r e s e n t  l a w s u i t  on M a rch  22 , 2004 , b e f o r e  h i s  m o t io n  f o r  
r e c o n s i d e r a t i o n  o f  d i s m i s s a l  o f  t h e  f i r s t  l a w s u i t  had  been  r u l e d  upon . DeNardo 
s u e d  A la s k a  C le a n e r s ,  P r e s to n ,  C u t l e r ,  and  Judge  R in d n e r .  H is  c e n t r a l  c l a im s ,  as 
a d v a n c e d  i n  h i s  amended c o m p la in t ,  a l l e g e d  abuse  o f  p r o c e s s ,  s t a t i n g  t h a t  th e  
d e f e n d a n t s  " c o n s p i r e d  . . .  t o  d e la y  ana d i s m is s  p l a i n t i f f ' s  age  d i s c r im i n a t i o n
a c t i o n . "  DeNardo a l s o  a rg u e d  t h a t  he had  a v a l i d  42 U .S .C .  § 1983 c l a im  a g a in s t
A la s k a  C le a n e r s ,  P r e s to n ,  and  C u t l e r ,  and  t h a t  C i v i l  R u le  5 d i d  n o t  r e q u i r e  h im  
t c  g i v e  h i s  t e le p h o n e  number and  t h u s  h i s  f i r s t  l a w s u i t  was u n f a i r l y  d i s m is s e d .  
D e N a rd o 's  ca se  was a s s ig n e d  t o  S u p e r io r  C o u r t  Judge  John  E. Suddock .

Cn A p r i l  6, 2004 , Judge  R in d n e r  f i l e d  a m o t io n  t o  d i s m is s  t h e  a c t i o n  w i t h
r e s p e c t  t o  h im s e l f  b e cau se  o f  j u d i c i a l  im m u n i t y .  On A p r i l  26 , 2004 , D eN a rd o 's  
a n s w e r  t o  t h e  m o t io n  a p p a r e n t l y  co nceded  t h a t  Ju dge  R in d n e r  d i d  in d e e d  have
im m u n i t y .  Ju dge  Suddock i s s u e d  a c o u r t  o r d e r  g r a n t i n g  Judge  R in d n e r ' s  m o t io n  t o
d i s m i s s  on May 5, 2004 , and i s s u e d  a f i n a l  ju d g m e n t  on a l l  c l a im s  a g a in s t  Judge  
R in d n e r  on J u l y  6, 2004 . The s u p e r i o r  c o u r t  aw a rded  Judge  R in d n e r  $ 1 ,2 7 5  i n
a t t o r n e y ' s  f e e s  on A u g u s t  5, 2004 , and  d e n ie d  r e c o n s i d e r a t i o n .

I n  F e b r u a r y  2005 th e  r e m a in in g  d e fe n d a n t s  moved f o r  summary ju d g m e n t .  I n  A p r i l  
2C05 Ju dge  Suddock g r a n t e d  t h e  m o t io n  f o r  summary ju d g m e n t on t h e  b a s i s  o f  (1) 
r e s  j u d i c a t a  and  c o l l a t e r a l  e s t o p p e l ,  (2 ) a f i n d i n g  t h a t  D e N a rd o 's  c o m p la in t  d i d  
n o t  s a t i s f y  t h e  e le m e n ts  o f  an abuse  o f  p r o c e s s  c l a im ,  and (3 ) a f i n d i n g  t h a t  th e  
42 U .S .C .  § 1983 c l a im  f a i l e d  as a m a t t e r  o f  la w  b e cause  t h e  d e fe n d a n ts  w e re  n o t  
a c t i n g  u n d e r  c o l o r  o f  la w .  The o r d e r  n o te d  t h a t  an y  one o f  t h e  above  re a s o n s  
w o u ld  ha ve  been  s u f f i c i e n t  t o  r e q u i r e  d i s m i s s a l  o f  D e N a rd o 's  c l a im s .  Judge  
S uddock  d e n ie d  r e c o n s i d e r a t i o n  o f  summary ju d g m e n t  on May 23 , 2005 . DeNardo 
a p p e a le d  t o  t h i s  c o u r t  on Ju ne  22 , 2005 , s t a t i n g  t h a t  he was a p p e a l in g  th e
summary ju d g m e n t  o f  A p r i l  2005 and  t h e  d e n i a l  o f  r e c o n s i d e r a t i o n  o f  May 2005 . He
a l s o  a p p e a le d  t h e  d e n i a l  o f  h i s  r e c u s a l  m o t io n  and m o t io n  t o  com pe l d i s c o v e r y .
On A u g u s t  1, 2005 , DeNardo amended h i s  p o i n t s  on a p p e a l  t o  i n c l u d e  th e  g r a n t  o f
a t t o r n e y ' s  fe e s  t o  Judge  R in d n e r .  Judge  R in d n e r  i n c l u d e d  i n  h i s  b r i e f  t o  t h i s
c o u r t  a p r o p o s i t i o n  t h a t  we s h o u ld  t a k e  some p r e v e n t a t i v e  a c t i o n  t o  c o n t r o l  
D e N a rd o 's  r e p e a te d  f i l i n g s .

A t  i s s u e  on a p p e a l  i s :  (1 ) w h e th e r  t h e  s u p e r i o r  c o u r t  p r o p e r l y  d is m is s e d
D e N a rd o 's  abuse  o f  p r o c e s s  c l a im ;  (2 ) w h e th e r  t h e  s u p e r i o r  c o u r t  p r o p e r l y  h e ld  
t h a t  a t t o r n e y s  u s in g  t h e  c o u r t s  a r e  n o t  a c t i n g  "u n d e r  c o l o r  o f  la w "  f o r  t h e  
p u rp o s e  o f  a 42 U .S .C .  § 1983 s u i t ;  (3 ) w h e th e r  Judge  Suddock (and  Judge  Dan A. 
H e n s le y ,  t h e  T h i r d  J u d i c i a l  P r e s i d i n g  Judge  who r e v ie w e d  Ju dge  S u d d o c k 's  I
d e c i s i o n )  e r r e d  i n  d e n y in g  D e N a rd o 's  m o t io n s  t o  d i s q u a l i f y  Judge  Suddock ; (4)
w h e th e r  t h e  s u p e r i o r  c o u r t  e r r e d  i n  d e n y in g  D e N a rd o 's  m o t io n  t o  com pe l d i s c o v e r y ;  
(5 )  w h e th e r  t h e  s u p e r i o r  c o u r t  abused  i t s  d i s c r e t i o n  i n  a w a rd in g  a t t o r n e y ' s  fe e s  
t o  J u dge  R in d n e r ;  and  (6> w h e th e r  t h i s  c o u r t  s h o u ld  t a k e  a c t i o n  t o  c o n t r o l  
D e N a rd o 's  r e p e a te d  f i l i n g s .
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I X X .  STANDARD OF RKVIKW

I D  1 2 ] [ 3 ]  We i n d e p e n d e n t l y  r e v i e w  th e  d e c i s i o n  t o  d i s m is s  D e N a rd o 's  42 U .S .C .  § 
13-33 and  abuse  o f  p r o c e s s  c l a im s  on summary ju d g m e n t ,  d r a w in g  a l l  r e a s o n a b le  
i n f e r e n c e s  i n  f a v o r  o f  t h e  n onm ov in g  p a r t y .  (FN6) We w i l l  u p h o ld  summary 
-  _5gm en t " o n l y  i f  no g e n u in e  i s s u e  o f  m a t e r i a l  f a c t  e x i s t s  and  t h e  m ov in g  p a r t y  
m  e n t i t l e d  t o  ju d g m e n t  as a m a t t e r  o f  l a w . "  (FN7) A d d i t i o n a l l y ,  we r e v ie w  de 
ru z rro  t h e  q u e s t i o n  o f  w h e th e r  c o l l a t e r a l  e s t o p p e l  o r  r e s  j u d i c a t a  a p p l i e s .  (FN8)

14] [5 ]  "The in d e p e n d e n t  s t a n d a r d  o f  r e v i e w  . . .  a p p l i e s  t o  c o n s i d e r i n g  w h e th e r  
m e  t r i a l  c o u r t  p r o p e r l y  a p p l i e d  th e  la w  when a w a rd in g  a t t o r n e y ' s  f e e s , "  (FN9) 
w c t i l e  we r e v i e w  f o r  "a b u se  o f  d i s c r e t i o n  a t r i a l  c o u r t ' s  f a c t -  *6 78  based  
d e c i s i o n s  as t o  w h e th e r  a t t o r n e y ’ s fe e s  a r e  r e a s o n a b le  and  s h o u ld  be  a w a rd e d . "

TiZ 10) We . / i l l  o v e r t u r n  an aw a rd  o n l y  when th e  aw a rd  i s  " m a n i f e s t l y
r e a s o n a b le  . " (FN11)

XV. DISCUSSION

A . The S u p e r io r C o u r t P ro p e r ly  D ism is se d D eN a rdo 's Abuse o f P ro ce ss C la im .

1 6 ] [ 7 ]  The ab u se  o f  p r o c e s s  t o r t  c o m p r is e s  tw o  e le m e n ts :  (1 ) "an  u l t e r i o r
p u r p o s e "  and  (2 ) "a  w i l l f u l  a c t  i n  t h e  use  o f  t h e  p r o c e s s  n o t  p r o p e r  i n  th e  
r e - r u l a r  c o n d u c t  o f  t h e  p r o c e e d i n g . "  (FN12) The u l t e r i o r  p u rp o s e  " u s u a l l y  ta k e s  
m e  f o rm  o f  c o e r c i o n  t o  o b t a i n  a c o l l a t e r a l  a d v a n ta g e ,  n o t  p r o p e r l y  i n v o l v e d  i n  
c i te  p r o c e e d in g  i t s e l f ,  su ch  as t h e  s u r r e n d e r  o f  p r o p e r t y  o r  t h e  paym en t o f  money, 
c m  t h e  u se  o f  t h e  p r o c e s s  as a t h r e a t  o r  a c l u b . "  (FN13) I n  K o l l o d g e  v .  S t a t e ,  

FK14) we em pha s iz e d  t h a t  t h e  se cond  e le m e n t  o f  t h e  t o r t  " c o n te m p la te s  some o v e r t  
a c t  done  i n  a d d i t i o n  t o  t h e  i n i t i a t i n g  o f  t h e  s u i t , “ (FN15) and  n o te d  t h a t  
t h r e a t e n i n g  s u i t ,  i n i t i a t i n g  s u i t ,  and r e q u e s t i n g  d i s c o v e r y  d i d  n o t  q u a l i f y  as 
e v e r t  a c t s  even  i f  done  f o r  an u l t e r i o r  p u rp o s e .  S i m i l a r l y ,  we h e ld  i n  M e i d i n g e r  
*/. V . o n i a g  I n c . ,  (FN16) t h a t  " a c t i o n s  ta k e n  i n  t h e  r e g u l a r  c o u r s e  o f  l i t i g a t i o n  
. . .  c a n n o t  be a p r o p e r  b a s i s  f o r  an abuse  o f  p r o c e s s  c l a im . "  (FN17)

13] DeNardo c l a im s  t h a t  t h e  a p p e l l e e ' s  u l t e r i o r  m o t i v e  was " r e t r i b u t i o n "  
b e c a u s e  DeNardo had  sued  A la s k a  C le a n e r s .  DeNardo a rg u e s  f u r t h e r  t h a t  t h e  
a p p e l l e e s  w a n te d  t o  " c o e r c e  DeNardo t o  abandon h i s  c a u se  o f  a c t i o n "  w h i l e  t h e y  
a l s o ,  a l l e g e d l y ,  w a n te d  t o  " c r e a t e  a m u l t i p l i c i t y  o f  a c t i o n s  and  a p p e a ls  
s u b s t a n t i a l l y  i n c r e a s i n g  t h e  c o s t s  and expenses  o f  D e N a rd o 's  p u r s u i t  o f  h i s  
[ r l i g h t  o f  a c t i o n . "  I t  i s  c l e a r l y  i n c o r r e c t  t o  a r g u e  t h a t  a p p e l l e e s  s o u g h t  t o  
h a v e  D e N a rd o 's  c a se  d i s m is s e d  i n  o r d e r  t o  c r e a t e  more  a p p e a ls .  A d d i t i o n a l l y ,  
D e N a rd o 's  c l a im  i s  n o t  s u f f i c i e n t  t o  s u p p o r t  an y  i n f e r e n c e  t h a t  t h e  a p p e l l e e s  
w e re  a t t e m p t i n g  a n y t h i n g  o t h e r  th a n  th e  s u c c e s s f u l  d i s m i s s a l  o f  a l a w s u i t ,  w h ic h  
i s  n o t  an u l t e r i o r  m o t i v e .  F o r  t h i s  r e a s o n  a lo n e ,  t h e  s u p e r i o r  c o u r t ' s  d i s m i s s a l  
o :  t h e  c l a im  was p r o p e r .

D eNardo  n e v e r  a s s e r t s  a c l e a r  " w i l l f u l  a c t "  o t h e r  t h a n  t h e  f i l i n g  o f  m o t io n s  
w h ic h  w e re  r u l e d  upon  f a v o r a b l y .  The s u p e r i o r  c o u r t  d i d  n o t  e r r  i n  h o l d i n g  t h a t  
ar. a c t i o n  t a k e n  i n  t h e  r e g u l a r  c o u r s e  o f  l i t i g a t i o n  w i t h o u t  an u l t e r i o r  m o t i v e ,  I 
s u c h  as t h e  d e f e n d a n t s '  f i l i n g  o f  a m o t io n  t o  com pe l c o m p l ia n c e  w i t h  a c o u r t
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o r d e r ,  c a n n o t  s e r v e  as th e  b a s i s  f o r  an  abuse  o f  p r o c e s s  c l a im .

B . The S u p e r io r C o u r t P ro p e r ly  D ism is s e d D eN a rdo 's 42 U .S .C . I  1983 C la im s 
Because No D e fe n d a n t Was A c t in g  Unde r C o lo r o f S ta te  Law.

[ 9 ]  DeNardo a l s o  sued  A la s k a  C le a n e r s ,  C u t l e r ,  and  P r e s to n  u n d e r  42 U .S .C .  § 
1 9 3 3 . T h a t  s e c t i o n  p r o v i d e s  a ca use  o f  a c t i o n  f o r  d e p r i v a t i o n  o f  r i g h t s  a g a in s t  
p e r s o n s  a c t i n g  " u n d e r  c o l o r  o f  a n y  s t a t u t e ,  o r d in a n c e ,  r e g u l a t i o n ,  cu s tom  o r  
u s a g e ,  o f  a n y  S t a t e . "  (FN18) I n  West v .  A t k i n s  (FN19) t h e  U n i t e d  S L a te s  
Supreme C o u r t  e x p la i n e d  t h a t  " [ t ] h e  t r a d i t i o n a l  d e f i n i t i o n  o f  a c t i n g  u n d e r  c o l o r  
o f  s t a t e  la w  r e q u i r e s  t h a t  t h e  d e fe n d a n t  i n  a § 1983 a c t i o n  h a ve  e x e r c i s e d  power
' p o s s e s s e d  o y  v i r t u e  o f  s t a t e  la w  and made p o s s i b l e  o n l y  b e cau se  th e  w ro n g d o e r  i s  
c l o t h e d  w i t h  t h e  a u t h o r i t y  o f  *679 s t a t e  l a w . ' " (FN20) The Supreme C o u r t  has
a l s o  h e ld  t h a t  la w y e r s  r e p r e s e n t i n g  c l i e n t s  a r e  n o t  a c t i n g  u n d e r  c o l o r  o f  s t a t e
la w :  " I t  i s  o f t e n  s a i d  t h a t  la w y e r s  a r e  ' o f f i c e r s  o f  t h e  c o u r t . '  R u t . . .  a
la w y e r  r e p r e s e n t i n g  a c l i e n t  i s  n o t ,  b y  v i r t u e  o f  b e in g  an o f f i c e r  o f  t h e  c o u r t ,  
a s t a t e  a c t o r  'u n d e r  c o l o r  o f  s t a t e  l a w '  w i t h i n  t h e  m ean ing  o f  § 1 9 8 3 . "  (FN21)
A d d i t i o n a l l y ,  t h e  c o u r t  n o te d  t h a t  " t h e  a b s o l u t e  im m u n i t y  t r a d i t i o n a l l y  a c c o rd e d  
ju d g e s  [ i s ]  p r e s e r v e d  u n d e r  § 1 9 8 3 . "  (FN22)

[1 0 ]  P r i v a t e  p a r t i e s  may come u n d e r  t h e  r e a c h  o f  § 1983 i f  t h e y  c o n s p i r e  w i t h  a
s t a t e  a c t o r .  (FN23) B u t  w he re  t h a t  a s s o c i a t i o n  i s  t h e  b a s i s  f o r  t h e  n e c e s s a r y  
s t a t e  a c t i o n ,  "mere  c o n c l u s o r y  a l l e g a t i o n s  w i t h  no s u p p o r t i n g  f a c t u a l  a v e rm e n ts  
a r e  i n s u f f i c i e n t ;  t h e  p le a d in g s  m us t s p e c i f i c a l l y  p r e s e n t  f a c t s  t e n d in g  t o  show 
a g re e m e n t and c o n c e r t e d  a c t i o n . "  (FN24)

[1 1 ]  A la s k a  C le a n e r s  i s  a p r i v a t e  c o r p o r a t i o n ,  C u t l e r  i s  a p r i v a t e  c i t i z e n  n o t  
e m p lo y e d  b y  t h e  s t a t e ,  and P r e s to n  i s  a p r i v a t e  la w  f i r m  o r g a n iz e d  as a l i m i t e d  
l i a b i l i t y  p a r t n e r s h i p .  As a p p e l l e e s  C u t l e r ,  P r e s to n ,  and A la s k a  C le a n e r s  n o te  i n  
t h e i r  b r i e f ,  la w y e r s  u s in g  a c o u r t r o o m  t o  engage i n  p r i v a t e  l i t i g a t i o n  a r e  n o t  
a c t i n g  u n d e r  c o l o r  o f  s t a t e  la w ,  and  n o t h i n g  i n  t h e  r e c o r d  s u p p o r t s  t h e  n o t i o n  
t h a t  t h e y  " c o n s p i r e d "  w i t h  a s t a t e  a c t o r .  C u t l e r  f i l e d  an a f f i d a v i t  s p e c i f i c a l l y  
d e n y in g  a n y  e x  p a r t e  c o m m u n ic a t io n  w i t h  Ju dge  R in d n e r  and  DeNardo has n o t  j 
p r e s e n t e d  any  e v id e n c e  w h a ts o e v e r  o f  a c o n s p i r a c y .

DeNardo a l l e g e s  t h a t  C u t l e r ,  P r e s to n ,  and  A la s k a  C le a n e r s  a c te d  u n d e r  c o l o r  o f  |
s t a t e  la w  be cau se  t h e y  " c o u l d  n o t  o b t a i n  d i s m i s s a l  [ o f  t h e  f i r s t  l a w s u i t ]  b u t  f o r
t h e  i n t e r v e n t i o n  o f  t h e  s t a t e  c h a n c e l l o r  as a s t a t e  a c t o r  p u r s u a n t  t o  s t a t e  c o u r t  I 
p r o c e d u r e s . "  T h is  i s  n o t  s u f f i c i e n t  t o  s u p p o r t  a f i n d i n g  o f  c o n s p i r a c y  w i t h  a [
s t a t e  a c t o r  and  use  o f  t h e  c o u r t  s y s te m  b y  p r i v a t e  p a r t i e s  f o r  t h e  p u rp o s e  o f  n
l i t i g a t i o n  i s  n o t  s u f f i c i e n t  t o  b r i n g  them  u n d e r  " c o l o r  o f  s t a t e  l a w . "  Thus , n 
t h e  s u p e r i o r  c o u r t  c o r r e c t l y  d i s m is s e d  D e N a rd o 's  § 1983 c l a im s .  (FN25)

C. D eN a rdo 's C la im s R ega rd in g Judge R ecu sa l and M o tio n s To Compel D is c o v e ry  |
Need N o t Be A dd re sse d .

DeNardo a l s o  a rg u e s  t h a t  Ju dge  Suddock , t h e  s u p e r i o r  c o u r t  ju d g e  who h e a rd  t h i s  I 
c a s e ,  e r r e d  i n  f a i l i n g  t o  r e c u s e  h im s e l f  f r o m  t h i s  ca se  and  abused  h i s  d i s c r e t i o n  I 
i n  f a i l i n g  t o  g r a n t  D e N a rd o 's  r e q u e s t s  t o  com pe l d i s c o v e r y .  Because D e N a rd o 's  j
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a b u s e  o f  p r o c e s s  and  § 1983 c l a im s  a r e  i n s u f f i c i e n t  as  a m a t t e r  o f  la w ,  we need 
n o t  r e a c h  t h e  m e r i t s  o f  D e N a rd o 's  p r o c e d u r a l  c o m p la in t s  f r o m  t h e  p r e s e n t  l a w s u i t .

D . The S u p e r io r C o u r t D id  N o t Abuae I t s  D is c r e t io n  i n  Aw a rd in g A t t o r n e y 's  F ee s  
t o  Judge R in d n e r .

112] I n  H u g h e s  v .  R o w e  (FN26) t h e  U n i t e d  S t a t e s  Supreme C o u r t  h e ld  t h a t  i n  
o r d e r  f o r  a t t o r n e y ' s  f e e s  t o  be aw a rded  a g a in s t  a p l a i n t i f f  i n  a c i v i l  r i g h t s  
a c t i o n  u n d e r  42 U .S .C .  § 1983 , " ( t ] h e  p l a i n t i f f ' s  a c t i o n  m us t be m e r i t l e s s  i n  th e  
se r .s e  t h a t  i t  i s  g r o u n d le s s  o r  w i t h o u t  f o u n d a t i o n . "  (FN27) The f a c t  t h a t  a 
p l a i n t i f f  l o s e s  h i s  c a s e ,  s t a n d in g  a lo n e ,  i s  n o t  s u f f i c i e n t  f o r  a w a rd in g  th e  
d e f e n d a n t  a t t o r n e y ' s  f e e s .  (FN28) Judge  Suddock s p e c i f i c a l l y  c i t e d  H u g h e s  i n  
h i s  o r d e r  g r a n t i n g  a t t o r n e y ’ s fe e s  and  fo u n d  t h a t  D e N a rd o 's  a c t i o n  more *680  
t h a n  m e t t h e  s t a n d a r d ,  d e c l a r i n g  i t  " v e x a t i o u s  and  i n  bad  f a i t h . "  The Supreme 
C o u r t  h e l d  i n  C h r i s t i a n s b u r g  G a r m e n t  C o .  v .  EEOC (FN29) t h a t  w h i l e  "bad  f a i t h "  
i s  n o t  r e q u i r e d  f o r  an aw a rd  o f  a t t o r n e y ' s  fe e s  i n  t h e  a n a lo g o u s  a c t i o n s  b r o u g h t  
u n d e r  T i t l e  V I I  o f  t h e  C i v i l  R ig h t s  A c t  o f  1964 , i t s  p r e s e n c e  p r o v i d e s  "an  even 
s t r o n g e r  b a s i s  f o r  c h a r g in g  [ t h e  p l a i n t i f f ]  w i t h  t h e  a t t o r n e y ' s  fe e s  i n c u r r e d  by  
t h e  d e f e n s e . "  (FN30)

DeNardo  m is r e a d s  t h e  la w  on t h i s  p o i n t  and a rg u e s  t h a t  42 U .S .C .  § 1988 
■ fo rb id s  t h e  aw a rd  o f  f e e s  a g a in s t  p l a i n t i f f s "  s e e k in g  t o  e n f o r c e  a p r o v i s i o n  o f  
42 U .S .C .  § 1983 . I n  s u p p o r t  o f  h i s  p r o p o s i t i o n  he  c i t e s  D e N a r d o  v .  M u n i c i p a l i t y  
o f  A n c h o r a g e .  (FN31) I n  t h a t  c a se , t h i s  c o u r t  fo u n d  t h a t  a l t h o u g h  D eN a rd o ’ s 
a c c i o n  was b a r r e d  b y  c o l l a t e r a l  e s t o p p e l ,  t h e  aw a rd  o f  a t t o r n e y ' s  fe e s  was 
im p r o p e r  i n  a c i v i l  r i g h t s  c l a im  " [ u ] n l e s s  D e N a rd o 's  a c t i o n  was f r i v o l o u s ,  
u n r e a s o n a b le  o r  w i t h o u t  f o u n d a t i o n . "  (FN32) The c o u r t  fo u n d  " n o t h i n g  i n  t h e  
r e c o r d "  s u g g e s t in g  t h a t  D eN a rd o ’ s s u i t  was f r i v o l o u s ,  u n r e a s o n a b le  o r  w i t h o u t  
f o u n d a t i o n .  (FN33) On th e  c o n t r a r y ,  t h e  t r i a l  c o u r t  i n  t h a t  s u i t  " r e m a rk e d  i n  
p a s s i n g  t h a t  h i s  c l a im  a p p e a re d  t o  have  m e r i t . "  (FN34)

The r e c o r d  h e re  i s  v e r y  d i f f e r e n t .  T h e re  i s  no re a s o n  t o  b e l i e v e  t h a t  th e  
s u p e r i o r  c o u r t  a b u sed  i t s  d i s c r e t i o n  i n  d e c i d i n g  t h a t  D e N a rd o 's  c l a im  met th e  
s t a n d a r d  o f  b e in g  f r i v o l o u s ,  n o r  t h a t  t h e  aw a rd  o f  $ 1 ,2 7 5  was m a n i f e s t l y  
u n r e a s o n a b le .  DeNardo may n o t  sue a ju d g e  m e r e ly  b e cau se  he  d i s a g r e e s  w i t h  a 
r u l i n g .  (FN35) T h a t  he  p e r s i s t e d  i n  d o in g  so d e s p i t e  h i s  a p p a r e n t  u n d e r s t a n d in g  
o f  t h e  la w  s u p p o r t s  Ju dge  S u d d o c k 's  c o n c l u s i o n  t h a t  he i n i t i a t e d  t h e  a c t i o n  i n  
b a d  f a i t h .  We a f f i r m  Ju dge  S u d d o c k ’ s aw a rd  o f  a t t o r n e y ' s  f e e s .

E . F u tu r *  A c t io n  To C o n t r o l D eN a rdo 's Repea ted F i l i n g s  A g a in s t Judges

Though  n o t  a f o r m a l  p o i n t  on a p p e a l ,  Judge  R in d n e r  i n  h i s  b r i e f  a rg u e s  t h a t  
t h i s  c o u r t  s h o u ld  t a k e  a c t i o n  t o  c o n t r o l  D e N a rd o 's  r e p e t i t i v e  p l e a d i n g s ,  and  i n  
p a r t i c u l a r  h i s  l a w s u i t s  a g a i n s t  ju d g e s .  R in d n e r  l i s t s  n i n e  s e p a r a te  l a w s u i t s  
t h a t  DeNardo has  f i l e d  a g a i n s t  ju d g e s  s i n c e  he was in f o rm e d  i n  D e N a r d o  v .  
M i c h a l s k i  t h a t  ju d g e s  a r e  immune f r o m  l a w s u i t  even  when t h e y  a l l e g e d l y  v i o l a t e  a 
p a r t y ' s  r i g h t s .  (FN36) Judge  R in d n e r  has  s i n c e  s u p p le m e n te d  t h e  r e c o r d  m u l t i p l e  
t im e s  w i t h  new s u i t s  b r o u g h t  b y  DeNardo .
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Ju dge  R in d n e r  fo c u s e s  on D e N a rd o 's  m u l t i p l e  s u i t s  a g a in s t  ju d g e s ,  th o u g h  he 
a l s o  n o te s  t h a t  as o f  t h e  t im e  o f  t h e  f i l i n g  o f  h i s  b r i e f ,  DeNardo had  f i l e d  a 
t o t a l  o f  t h i r t y - s e v e n  known ca se s  s i n c e  1990 i n  s t a t e  and  f e d e r a l  c o u r t .  These 
s u i t s ,  l i k e  t h e  i n s t a n t  c a s e ,  a r e  o f t e n  r e p e t i t i v e  r e i t e r a t i o n s  o f  p r i o r  
l a w s u i t s .  J u dge  R in d n e r  p o i n t s  o u t  t h a t

[ e ] a c h  t im e  DeNardo f i l e s  a n o t h e r  f r u i t l e s s  p l e a d i n g  a g a in s t  a ju d g e ,  t h e  ju d g e  
m u s t  o b t a i n  r e p r e s e n t a t i o n  a t  p u b l i c  e xpense  f r o m  t h e  O f f i c e  o f  t h e  A t t o r n e y  
G e n e r a l .  I t  i s  s om e t im e s  n e c e s s a r y  f o r  t h e  ju d g e  t o  p r o v i d e  n o t i c e  o f  t h a t  
r e p r e s e n t a t i o n  t o  p a r t i e s  i n  l i t i g a t i o n  u n r e l a t e d  t o  DeNardo b e cau se  th e  
A t t o r n e y  G e n e r a l ' s  r e p r e s e n t a t i o n  can  r a i s e  c o n f l i c t s  i n  o t h e r  ca se s  p e n d in g  
b e f o r e  t h e  ju d g e .  T h i s  r a i s e s  t h e  p o t e n t i a l  need  t o  h i r e  c o n f l i c t  c o u n s e l  a t  
p u b l i c  e x p en se .

J u d g e  R in d n e r  makes c o m p e l l i n g  p o i n t s  a b o u t  th e  c o s t s  t o  t h e  c o u r t  s y s te m  and 
t o  t h e  p u b l i c  o f  D e N a rd o 's  l i t i g a t i o n  a g a i n s t  ju d g e s .  I n  many ways , m o re o v e r ,  
j u d g e s  a r e  t h e  more  f o r t u n a t e  o f  D e N a rd o 's  t a r g e t s  i n  l i t i g a t i o n  b e cau se  t h e y  
h a v e  j u d i c i a l  im m u n i t y  and  can  e x t r i c a t e  th e m s e lv e s  f r o m  a ca se  r e l a t i v e l y  
q u i c k l y .

W h i l e  r a r e ,  t h e r e  i s  s u p p o r t  i n  t h e  ca se  la w  f o r  c o u r t  o r d e r s  p r o s p e c t i v e l y  
l i m i t i n g  t h e  l i t i g a t i o n  o f  a p r o  se l i t i g a n t .  The U .S . Supreme *681 C o u r t  
r e c o g n iz e d  i n  I n  r e  M c D o n a l d  (FN37) t h a t :

E v e r y  p a p e r  f i l e d  w i t h  t h e  C le r k  o f  t h i s  C o u r t ,  no m a t t e r  how r e p e t i t i o u s  o r  
f r i v o l o u s ,  r e q u i r e s  some p o r t i o n  o f  t h e  i n s t i t u t i o n ' s  l i m i t e d  r e s o u r c e s .  A 
p a r t  o f  t h e  C o u r t ' s  r e s p o n s i b i l i t y  i s  t o  see  t h a t  th e s e  r e s o u r c e s  a r e  a l l o c a t e d  
i n  a way t h a t  p ro m o te s  t h e  i n t e r e s t s  o f  j u s t i c e .  The c o n t i n u a l  p r o c e s s in g  o f  
p e t i t i o n e r ' s  f r i v o l o u s  r e q u e s t s  f o r  e x t r a o r d i n a r y  w r i t s  does n o t  p ro m o te  t h a t  
e n d .  A l t h o u g h  we ha ve  n o t  done so p r e v i o u s l y ,  lo w e r  c o u r t s  have  i s s u e d  o r d e r s  
i n t e n d e d  t o  c u r b  s e r i o u s  abuses  b y  p e rs o n s  p r o c e e d in g  i n  fo rm a  p a u p e r i s . [
( F N 3 8 ) ]

S i m i l a r l y ,  A m e r ic a n  J u r i s p r u d e n c e  (Second) a d d re s s e d  t h i s  t o p i c  i n  i t s  s e c t i o n  
on  " V e x a t i o u s ,  f r i v o l o u s ,  o r  o p p r e s s i v e  l i t i g a t i o n " :

A l t h o u g h  l i t i g i o u s n e s s  a lo n e  w i l l  n o t  s u p p o r t  an i n j u n c t i o n  r e s t r i c t i n g  a 
p l a i n t i f f ' s  f i l i n g  a c t i v i t i e s ,  t h e  c o u r t s  ha ve  t h e  a u t h o r i t y  t o  e n j o i n  p e rs o n s  
engaged  i n  t h e  m a n i f e s t  abuse  o f  t h e  j u d i c i a l  p r o c e s s ,  r e g a r d l e s s  o f  w h e th e r  
t h e  t h r e a t e n e d  l i t i g a t i o n  i s  l e g a l  o r  e q u i t a b l e  i n  c h a r a c t e r ,  o r  w h e th e r  th e  
v e x a t i o u s  l i t i g a t i o n  r e s u l t s  f r o m  th e  p r o s e c u t i o n  o f  many s u i t s  b y  th e  same 
i n d i v i d u a l ,  o r  f r o m  many s u i t s  b y  d i f f e r e n t  i n d i v i d u a l s .  The c o u r t s  may ta k e  
c r e a t i v e  a c t i o n s  t o  d i s c o u r a g e  h y p e r a c t i v e  l i t i g a t o r s  so lo n g  as some a c ce s s  t o  
c o u r t s  i s  a l l o w e d ,  su ch  as b y  l i m i t i n g  t h e  am oun t o f  f i l i n g s  a 1 \ i i g a n t  may 
make, and  p r e s c r i b i n g  c o n d i t i o n s  p r e c e d e n t  t o  t h o s e  f i l i n g s  so as t o  d e te rm in e  
t h e  p r o p r i e t y  o f  a s u i t  on a ca se  b y  ca se  b a s i s .
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T h a t  t h e  p l a i n t i f f  h ad  o b j e c t i v e  good  f a i t h  i n  f i l i n g  v e x a t i o u s  l a w s u i t s  
i n  a F e d e r a l  D i s t r i c t  C o u r t  i s  n o t  a f a c t o r  i n  d e t e r m in i n g  th e  c o u r t ' s  powe r t o
e x e r c i s e  c o n t r o l  o v e r  a b use  o f  t h a t  c o u r t  as a l e g a l  fo r u m  b y  e n j o i n i n g  f u t u r e
p r o  se p l e a d i n g s . . . .  [ (FN 39 ) ]

[1 3 ]  W h i le  a t  l e a s t  f i v e  s t a t e s  have  s t a t u t o r y  s o l u t i o n s  t o  th e  p r o b le m  o f  
v e x a t i o u s  l i t i g a n t s ,  (FN40) c o u r t s  a l s o  have  i n h e r e n t  pow e r t o  c o n t r o l  t h i s  
p r o b le m .  (FN41) The N i n t h  C i r c u i t  has h e ld  t h a t  c o u r t s  may i s s u e  " o r d e r s  
r e s t r i c t i n g  a p e r s o n 's  a c c e s s  t o  th e  c o u r t s "  so lo n g  as t h e y  a r e  "ba sed  on
a d e q u a te  j u s t i f i c a t i o n  i n  t h e  r e c o r d  and n a r r o w l y  t a i l o r e d  t o  th e  abuse
p e r c e i v e d . "  (FN42)

C o n t r o l  o f  j u d i c i a l  r e s o u r c e s  i s  an im p o r t a n t  c o n c e rn  o f  o u r  c o u r t  s y s te m . A 
r e q u e s t  f o r  an i n j u n c t i o n  o r  o t h e r  c o u r t  o r d e r  s h o u ld  be  r a i s e d  i n i t i a l l y  i n  th e  
s u p e r i o r  c o u r t  i n  o r d e r  t o  a l l o w  a l l  p a r t i e s  th e  p r o p e r  due p r o c e s s  w h ic h  m us t 
i n c l u d e  a h e a r i n g ,  a d e q u a te  j u s t i f i c a t i o n  i n  t h e  r e c o r d ,  and  a n a r r o w l y  t a i l o r e d  
o r d e r .  B ecause  Ju dge  R in d n e r ' s  r e q u e s t  f o r  a c o u r t  o r d e r  c o n t r o l l i n g  D eN a rd o 's  
a c t i o n s  was r a i s e d  f o r  t h e  f i r s t  t im e  on a p p e a l ,  we d e c l i n e  t o  r e a c h  t h e  m e r i t s  
o f  t h a t  r e q u e s t .

V .  CONCLUSION

3 e ca u se  th e  s u p e r i o r  c o u r t  p r o p e r l y  r u l e d  on D e N a rd o 's  c l a im s ,  we AFFIRM th e  
g r a n t  o f  summary ju d g m e n t .  Because  th e  awa rd  o f  a t t o r n e y ' s  fe e s  was n o t  an abuse  
o f  d i s c r e t i o n ,  we AFFIRM t h a t  aw a rd .  B u t  b e cause  * 6 82 . t h e  r e q u e s t  f o r  an 
i n j u n c t i v e  o r d e r  was n o t  r a i s e d  i n  t h e  s u p e r i o r  c o u r t ,  we d e c l i n e  t o  re a c h  Judge  
R i n d n e r ' s s u g g e s t io n  t h a t  D e N a rd o 's  f u t u r e  f i l i n g s  be r e s t r a i n e d .

( F N I . )  Case No. 3A N -03 -13497  C l (A la s k a  S u p e r . ,  M a rch  11 , 2 0 0 4 ) .

(F N 2 . )  D e N a r d o  v .  A l a s k a  C l e a n e r s ,  I n c . ,  Mem. Op. & J .  No. 1256, 2006 WL 1868489 
( A la s k a ,  J u l y  5, 2 0 0 6 ) .

(FN 3 .)  C i v i l  R u le  7 6 ( d ) ( 1 )  p r o v i d e s :  j

A t t o r n e y  I n f o r m a t i o n .  The name, a d d re s s  and t e le p h o n e  number o f  t h e  a t t o r n e y  f
a p p e a r in g  f o r  a p a r t y  t o  an a c t i o n  o r  p r o c e e d in g ,  o r  o f  a p e rs o n  a p p e a r in g  i n  
p r o p r i a  p e r s o n a l ,  s h o u ld  be t y p e w r i t t e n  o r  p r i n t e d  i n  t h e  l e f t - m a r g i n  o f  t h e  f
f i r s t  page  o f  t h e  d o c u m e n t . . . .

(F N 4 .)  D e N a r d o  v .  A l a s k a  C l e a n e r s ,  I n c . ,  Mem. Op. & J .  No. 1256 2006 WL 1868489 
( A l a s k a ,  J u l y  5, 2 0 0 6 ) .  j

( FN5 . )  I d .  a t  * 1 .

(F N 6 . )  F u l l e r  v .  C i t y  o f  H o m e r ,  113 P . 3d 659 , 662 (A la s k a  2 0 0 5 ) .  fi

(F N 7 . )  I d .

Page 13
167 P .3d 674, DeNardo v . C u t le r ,  (A laska 2007)
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Page 14
167 P . 3d 674 , DeNardo v .  C u t l e r ,  (A la s k a  2007 ;

(F N 8 . )  R e n w i c k  v .  S t a t e ,  B d .  o f  M a r i n e  P i l o t s ,  971 P . 2d 631, 633 (A la s k a  1 9 9 9 ) .

(P N 9 .)  E l l i s o n  v .  P l u m b e r s  & S t e a m  F i t t e r s  U n i o n  L o c a l  3 7 5 ,  118 P . 3d 1070 , 1073 
(A la s k a  2 0 0 5 ) .

(F N 1 0 . )  M a r r o n  v .  S t r o m s t a d ,  123 P . 3d 992 , 998 (A la s k a  2 0 0 5 ) .

(F N 1 1 . )  I d .

(F N 1 2 . )  K o l l o d g a  v .  S t a t e ,  757 P . 2d 1024 , 1026 (A la s k a  1 9 8 8 ) .

( F N I3 . )  W. PAGE KEETON ET A L . ,  PROSSER AND KEETON ON THE LAW OF TORTS § 121, a t
897 ( 5 t h  e d .1 9 8 4 ) .  See a l s o  B a r q u i s  v .  M e r c h a n t s  C o l l e c t i o n  A s s ' n ,  7 C a l . 3d 
94 , 101 C a l . R p t r .  745 , 496 P . 2d 817 , 825 (1972 ) ( c o l l e c t i o n  a g en cy  abused
p r o c e s s  w he re  i t  i n s t i t u t e d  s u i t s  i n  im p r o p e r  c o u n t y  w i t h  u l t e r i o r  p u rp o s e  o f
m a k in g  a c t i o n  m ore  d i f f i c u l t  t o  d e fe n d ,  t h e r e b y  f o r c i n g  a d v e r s a r y  t o  d e f a u l t  o r
t o  s e t t l e  on te rm s  f a v o r a b l e  t o  a g e n c y ) .

( F N I4 . )  757 P . 2d 1024 (A la s k a  1 9 8 8 ) .

( F N I5 . )  757 P . 2d a t  1026 .

( F N I6 . )  31 P . 3d 77 (A la s k a  2 0 0 1 ) .

(F N I7 . )  I d .  a t  86 .

( F N I8 . )  42 U .S .C .  § 1983 .

(FN 19 .)  487 U .S . 42 , 108 S .C t .  2250 , 101 L . E d . 2d 40 ( 1 9 8 8 ) .

(FN 20 .)  I d .  a t  50, 108 S .C t .  2250 ( q u o t i n g  U n i t e d  S t a t e s  v .  C l a s s i c ,  313 U .S . 
2 9 9 , 326 , 61 S .C t .  1031 , 85 L .E d .  1368 ( 1 9 4 1 ) ) .

(FN 21 .)  P o l k  C o u n t y  v .  D o d s o n ,  454 U .S . 312 , 318 , 102 S .C t .  445 , 70 L . E d . 2d 509
(1981 ) .

(FN 22 .)  O w e n  v .  C i t y  o f  I n d e p e n d e n c e ,  M o . ,  445 U .S . 622 , 637, 100 S .C t .  1398, 63 
L . E d . 2d 673 ( 1 9 8 0 ) .

(FN 23 .)  S e e  S o o n e r  P r o d s .  C o .  v .  M c B r i d e ,  708 F .2 d  510 , 512 ( 1 0 th  C i r . 1 9 8 3 ) .  

(FN 24 .)  I d .

(FN 25 .)  Because  we a f f i r m  t h e  s u p e r i o r  c o u r t ' s  g r a n t  o f  summary ju d g m e n t and 
d i s m i s s a l  o f  D e N a rd o 's  abuse  o f  p r o c e s s  and  § 1983 c l a im s ,  we need  n e t  a d d re s s  
t h e  s u p e r i o r  c o u r t ' s  a l t e r n a t i v e  r e s  j u d i c a t a  and  c o l l a t e r a l  e s t o p p e l  g ro u n d s  
f o r  d e c i s i o n .  S e e  M . J .  S .  v .  S t a t e ,  D e p ' t  o f  H e a l t h  a n d  S o c .  S e r v s . ,  39 P . 3d 
1123 , 1126 n .  12 (A la s k a  2002) ( "O u r  d e c i s i o n  a f f i r m i n g  t n e  s u p e r i o r  c o u r t  on 
t h i s  g ro u n d  makes i t  u n n e c e s s a ry  t o  a d d re s s  t h e  c o u r t ' s  f i n d i n g s  on a l t e r n a t i v e

© 2007 Thomson/West. No c la im  to  o r ig in a l  U.S. Govt, w orks.
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g r o u n d s . . . . " ) .

(PJJ26.) 449 U .S . 5, 101 S .C t .  173 , 66 L . E d . 2d 163 ( 1 9 8 0 ) .

(P M 27 .)  I d .  a t  14 , 101 S .C t .  173 .

*682_ (FN 28 .)  I d .

(F3 I2 9 .)  434 U .S . 412 , 98 S .C t .  694 , 54 L . E d . 2d 648 ( 1 9 7 8 ) .

(P N 3 0 . )  I d .  a t  422 , 98 S .C t .  694 .

(F2J31.) 775 P . 2d 515 (A la s k a  1 9 8 9 ) .

(F :;32  . )  I d .  a t  518 .

(F N 3 3 . )  I d .

(F N 3 4 . )  I d .

(F N 3 5 . )  S e e  D e N a r d o  v .  M i c h a l s k i ,  811 P . 2d 315 , 317 (A la s k a  1991) ( h o ld i n g  t h a t  
j u d i c i a l  im m u n i t y  a p p l i e s  t o  a l l  j u d i c i a l  a c t i o n s  w i t h i n  t h e  scope  o f  a j u d g e ' s  
s u b j e c t  m a t t e r  j u r i s d i c t i o n ) .

(FTI36 . )  S e e  i d .

(F N 3 7 . )  489 U .S . 180 , 184 , 109 S .C t .  993, 103 L . E d . 2d 158 ( 1 9 8 9 ) .

(F N 3 8 . )  I d .

(F N 3 9 . )  42 A m . J u r . 2d I n j u n c t i o n s  § 191 ( e l e c t r o n i c  e d i t i o n ,  u p d a te d  May 2006) 
( c i t i n g  as e xam p le s  o f  c r e a t i v e  a c t i o n s  c o u r t s  have  ta k e n  A b d u l - A k b a r  v .
W a t s o n , 901 F .2 d  329 (3d  C i r . 1990) ( r e q u i r e  p r i o r  l e a v e  o f  t h e  c o u r t  t o  f i l e ) ;  
I n  r e  V i n c e n t ,  105 F .3 d  943 ( 4 t h  C i r . 1 9 9 7 ) ;  F i l i p a s  v .  L e m o n s ,  835 F .2 d  1145 
( 6 t h  C i r . 1 9 8 7 ) ;  I n  r e  T y l e r ,  839 F .2 d  1290 ( 8 t h  C i r . 1 9 8 8 ) ;  Bd. o f  C o u n t y  

C o m m ' r s  o f  M o r g a n  C o u n t y  v .  W i n s l o w ,  862 P . 2d 921 (C o lo .  1993) ( l i t i g a n t  c o u ld  
no  l o n g e r  a p p e a r  p r o  s e ) ; H o w a r d  v .  S h a r p e ,  266 Ga. 771 , 470 S .E .2 d  678 
(G a .1 996 )  ( r e q u i r e  p r i o r  j u d i c i a l  a p p r o v a l ) ;  S p i c k l e r  v .  D u b e ,  644 A . 2d 465 
(M e .1994) ( r e q u i r e  p r i o r  j u d i c i a l  a p p r o v a l )  ( o t h e r  f o o t n o t e s  o m i t t e d ) .

(FN 40 . ) CAL.CIV.PROC.CODE § 391 ( 2 0 0 6 ) ;  FLA. STAT. § 6 8 .0 9 3  ( 2 0 0 6 ) ;  
HAW.REV.STAT. § 634J ( 2 0 0 6 ) ;  OHIO REV.CODE Ann . § 2 3 2 3 .5 2  ( 2 0 0 6 ) ;  TEX. C IV . 
PRAC. & REM.CODE Ann . § 1 1 .0 5 4  ( 2 0 0 5 ) .

(F N 41 .)  S e e  T r i p a t i  v .  B e a m a n ,  878 F .2 d  351 , 352 ( 1 0 th  C i r . 1939) ( " T h e re  i s  
s t r o n g  p r e c e d e n t  e s t a b l i s h i n g  t h e  i n h e r e n t  pow e r o f  f e d e r a l  c o u r t s  t o  r e g u l a t e  
t h e  a c t i v i t i e s  o f  a b u s i v e  l i t i g a n t s  b y  im p o s in g  c a r e f u l l y  t a i l o r e d  r e s t r i c t i o n s  
u n d e r  t h e  a p p r o p r i a t e  c i r c u m s t a n c e s . " ) .
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A l a s k a  S t a t e  L e g i s l a t u r e

Senator Hollis French, Chair Committee Members:
State Capitol, Room 417 Senator Charlie Huggins
Juneau, Alaska 99801 I Senator Bill Wielechowski
Phone: (907) 465-3892 Senator Lesil McGuire
Fax: (907) 465-6595 Senator Gene Therriault

Senate Judiciary Committee

MEMORANDUM

March 19, 2008

X1C): Jerry Luckhaupt, IiCg. Legal ,  

FROM: Cindy S m iU i ^ C ^ V W ^

Rl\: CSSB231 Criminal I .aw/Procedure

Please prepare .. linal as-passed version o f CSSB231 using GS2038\E and making die following 
amendment:

In Section 18, on page seven at line 5 and (>, delete the phrase “as determined by die court based 
on die circumstances of the investigation” and then adding idler the word date the phrase “o f 
issuance."

I have included a page rcllecling diis change for your reference! Please call me if you have any 
questions.
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Luckhaupt

3/19/08

CS FOR SENATE BILL NO. 234(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIFTH LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponior(s): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL

FOR AN ACT ENTITLED 

"An Act relating to certain persons who lend money on secondhand articles; relating to 

penalizing certain recidivist offenders as felons; relating to defenses for the detention 

of persons suspected of committing concealment of merchandise or theft; relating to 

controlled substances; relating to the determination of time of a conviction; relating to 

issuance of search warrants; relating to persons found incompetent to stand trial 

concerning criminal conduct; relating to criminal extradition authority of the 

governor; removing the statutory bar to prosecution of certain crime*;; amending Rule 

37(b), Alaska Rules of Criminal Procedure, relating to execution of warrants; and 

providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.76.010 is amended by adding a new subsection to read:
(b) A person who lends money on secondhand articles under (a) o f this

-1- CSSB 234(JUD)|
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section and is located in a municipality that has a population o f over 5,000 shall also 

maintain an electronic record that provides the information required by (a)( 1) and (4) 

o f this section for the secondhand articles on which the person lends money. The 

person shall submit the electronic record as required by the municipal law 

enforcement agency.

* Sec. 2. AS 08.76.020 is amended to read:
Sec. 08.76.020. Manner of recording entry. The entries in the book and 

the electronic record required by AS 08.76.010 shall appear in chronological order 
and, when made in a book, in ink or indelible pencil. Blank lines may not be left 
between entries. Obliterations, alterations, or erasures may not be made. Corrections 

shall be made by drawing a line [IN INK] through the entry without destroying its 

legibility, and, when made in a book, the line shall be drawn in ink. The book 
shall be open to the inspection o f a peace officer at reasonable times.

* Sec. 3. AS 11.41.220(a) is amended to read:
(a) A person commits the crime o f assault in the third degree i f  that person

(1) recklessly

(A) places another person in fear o f imminent serious 

physical injury by means o f a dangerous instrument;

(B) causes physical injury to another person by means of a 

dangerous instrument; or

(C) while being 18 years o f age or older

(i) causes physical injury to a child under 10 years of 

age and the injury would cause a reasonable caregiver to seek medical 

attention from a health care professional in the form o f diagnosis or 

treatment;

(ii) causes physical injury to a child under 10 years of 

age on inore than one occasion;

(2) with intent to place another person in fear o f death or serious 

physical injury to the person or the person's family member makes repeated threats to 

cause death or serious physical injury to another person;

(3) while being 18 years o f age or older, knowingly causes physical

CSSB 234(JUD) -2-
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injury to a child under 16 years o f age but at least 10 years o f age and the injury 

reasonably requires medical treatment; [OR]

(4) with criminal negligence causes serious physical injury under 

AS 11.81.900(b)(56)(B) to another person by means o f a dangerous instrument: or

(5) violates AS 11.41.230(a)(1) or (2) and, within the preceding 10 

years, the person was convicted on two or more separate occasions of a crime in 

violation of

(A) AS 11.41.100- 11.41.170:

(B1 AS 11.41.200- 11.41.220:

(Cl AS 11.41.230(al(ll or (2):

(PI AS 11.41.280- 11.41.282:

(El AS 11.41.260- 11.41.270:

(FI AS 11.41.410.11.41.420. 11.41.436. or 11.41.438:

(G1 a law in another jurisdiction that is similar to those

* Sec. 4. AS 11.41.220 is amended by adding a new subsection to read:

(e) In (a)(5) o f this sectio:., the court shall consider the date o f a previous 

conviction as occurring on the date that sentence is imposed for the previous offense.

* Sec. 5. AS 11.46.230(a) is amended to read:

(a) In a civil or criminal action upon the complaint o f a person who has been 

detained in or in the immediate vicinity o f a commercial establishment for the 

purpose of investigation or questioning as to the ownership o f merchandise, it is a 

defense that

(1) the person was detained in a reasonable manner and for not more

than a reasonable time to permit investigation or questioning by a peace officer or by 

the owner o f the commercial establishment or the owner's agent; and

(2) the peace officer, owner, or owner's agent had probable cause to

believe that the person detained was committing or attempting to commit 

concealment o f merchandise or theft from the commercial establishment.

* Sec. 6. AS 11.46.295 is amended to read:

Sec. 11.46.295. Prior convictions. For purposes o f considering prior

described in (A1 - (FI of this paragraph.

-3-
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convictions in prosecuting a crime o f theft under AS 11.46.130(aX6) or

11.46.140(a)(3), or in prosecuting the crime o f concealment o f merchandise under 

AS 11.46.220(c), a conviction for an offense under another law or ordinance with 

similar elements is a conviction o f an offense having elements similar to those of an 

offense defined as such under Alaska law at the time the offense was committed. 

T h e  c o u r t  s h a l l  c o n s i d e r  t h e  d a t e  o f  a  p r i o r  c o n v i c t i o n  a s  o c c u r r i n g  o n  t h e  d a t e  

t h a t  s e n t e n c e  i s  im p o s e d  f o r  t h e  p r i o r  o f f e n s e .

*  S e c .  7 .  AS 11.71.170(b) is amended by adding new paragraphs to read:

(30) carisprodol;

(31) zolpidem;

(32) zopiclone.

*  S e c .  8 .  AS 12.35.010(a) is amended to read:

(a) A judicial officer may issue a search warrant upon a showing o f probable 

cause, supported by oath or affirmation, and particularly describing the place to be 

searched and the thing to be seized. T h e  c o u r t  m a y  i s s u e  a  s e a r c h  w ^ - r a n t  f o r  a  

p l a c e  o r  p r o p e r t y  l o c a t e d  e i t h e r  i n  t h e  s t a t e  o r  o u t s i d e  t h e  s t a t e .

*  S e c .  9 .  AS 12.35.015(a) is amended to read:

(a) A judicial officer may issue a search warrant upon the sworn oral 

testimony o f a person communicated by telephone or other appropriate means, or 

sworn affidavit transmitted by facsimile machine [, IF THE JUDICIAL OFFICER 

FINDS THAT THERE IS PROBABLE CAUSE TO BELIEVE THAT

(1) THE PRESENTATION OF THE APPLICANT'S AFFIDAVIT 

OR TESTIMONY PERSONALLY BEFORE THE JUDICIAL OFFICER WOULD 

RESULT IN A DELAY IN OBTAINING OR EXECUTING A SEARCH 

WARRANT; AND

(2) THE DELAY MIGHT RESULT IN LOSS OR DESTRUCTION 

OF THE EVIDENCE SUBJECT TO SEIZURE OR MIGHT INTERFERE WITH 

AN ONGOING INVESTIGATION].

*  S e c .  1 0 .  AS 12.47.110(a) is amended to read:

(a) When the trial court determines by a preponderance o f the evidence, in 

accordance with AS 12.47.100, that a defendant is so incompetent that the defendant

CSSB 234(JUD) -4-
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is unable to understand the proceedings against the defendant or to assist in the 

defendant's own defense, the court shall order the proceedings stayed, except as 

provided in (d) o f th is section s h a l l . [A N D  M A Y ] comm it a  [T H E ] defendant 

c h a r g e d  w i t h  a  f e l o n y  a n d  m a y  c o m m i t  a d e f e n d a n t  c h a r g e d  w i t h  a n y  o t h e r  

c r im e  to the custody o f the comm issioner o f health and social services or the 

commissioner's authorized representative fo r fu rthe r evaluation and treatment until 

the defendant is menta lly competent 1 0 stand tria l, or until the pend ing charges 

against the defendant are disposed o f according to law, but in no event longer than 

90 days.

* Sec. 1 1 .  AS 12.47.110(b) is amended to read:

(b ) On or before the expiration o f the in itia l 90-day period o f comm itment, 

the court shall conduct a hearing to determ ine whether or not the defendant remains 

incompetent. I f  the court finds by a preponderance o f the evidence that the defendant 

remains incompetent, the court may recomm it the defendant fo r a second period o f 

90 days. The court shall determ ine at the exp iration o f the second 90-day period 

whether the defendant has become competent. I f , at the expiration o f the second 90- 

day period, the court determines that the defendant continues to be incompetent to 

stand tria l, the charges against the defendant shall be dismissed w ithou t prejudice, 

and continued comm itment o f the defendant shall be governed by the provisions 

re la ting to c iv il comm itments under AS 47.30.700 - 47.30.915 unless the defendant 

is charged w ith a crime invo lv ing force against a person and the court finds that the 

defendant presents a substantial danger o f physical in ju ry to other persons and that 

there is a substantial p robab ility that the defendant w il l regain competency w ilh in a 

reasonable period o f time, in which case the court may extend the period o f 

comm itm ent fo r an additional six months. I f  the defendant remains incompetent at 

the exp ira tion o f the additional six-m onth period, the charges shall be dismissed 

w ithou t pre jud ice, and c o n t i n u e d  [E ITH ER  C IV IL ] comm itment proceedings shall 

be g o v e r n e d  b y  t h e  p r o v i s i o n s  r e l a t i n g  t o  c i v i l  c o m m i t m e n t  u n d e r  A S  4 7 . 3 0 . 7 0 0  -  

4 7 . 3 0 . 9 1 5  [ IN S T IT U TED  OR THE COURT SH A LL ORDER THE RELEASE OF 

THE D EFEN D AN T ]. I f  the defendant remains incompetent fo r five years after the 

charges have been dismissed under th is subsection, the defendant may not be

-5-
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charged again for an offense arising out o f the facts alleged in the original charges, 

except i f the original charge is a class A felony or unclassified felony.

*  S e c .  1 2 .  AS 12.47.110 is amended by adding a new subsection to read:

(e) A defendant charged with a felony and f< 'ind to be incompetent to 

proceed under this section is rebuttably presumed to be mentally ill and to present a 

likelihood o f serious harm to self or others in proceedings under AS 47.30.700 -

47.30.915. In evaluating whether a defendant is likely to cause serious harm, the 

court may consider as recent behavior the conduct with which the defendant was 

originally charged.

* S e c .  1 3 .  AS 12.70.280(2) is amended to read:

(2) "governor" includes

(A) a person performing the functions o f governor by 

authority of the law o f this state; a n d

( B )  t h e  l i e u t e n a n t  g o v e r n o r  or t h e  h e a d  o f  a  p r i n c i p a l  

d e p a r t m e n t  in  t h e  e x e c u t i v e  b r a n c h  a p p o in t e d  b v  t h e  g o v e r n o r  to  a c t  o n  

b e h a l f  o f  t h e  g o v e r n o r  i n  p e r f o r m i n g  e x t r a d i t i o n  d u t i e s  u n d e r  t h i s  

c h a n t e r :  t h e  a p p o i n t m e n t  s h a l l  b e  i n  w r i t i n g  a n d  f i l e d  w i t h  t h e  l i e u t e n a n t  

e o v e r n o r ;

*  S e c .  1 4 .  AS 47.30.780 is amended to read:

S e c .  4 7 . 3 0 . 7 8 0 .  E a r l y  d i s c h a r g e .  E x c e p t  a s  p r o v i d e d  i n  f b )  o f  t h i s  s e c t io n .

t h e  [THE] professional person in charge shall at any time discharge a respondent on 

the ground that the respondent is no longer gravely disabled or likely to cause serious 

harm as a result of mental illness. A certificate to this effect shall be sent to the court4 

which shall enter an order officially terminating the involuntary commitment.

*  S e c .  1 5 .  AS 47.30.780 is amended to add a new subsection to read:

(b) The professional person in charge shall give the prosecuting authority 10 

days' notice before discharging a respondent who was committed after having been 

found incompetent to proceed under AS 12.47.110.

*  S e c .  1 6 .  AS 12.35.015(f) is repealed.

*  S e c .  1 7 .  AS 11.71.310 and AS 12.20.010 are repealed.

*  S e c .  1 8 .  The uncodified law o f the State o f Alaska is amended by adding a new section
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to read:

DIRECT COURT RULE AMENDMENT. Rule 37(b), Alaska Rules o f 

Criminal Procedure, is amended to read:

(b) E x e c u t i o n  a n d  R e t u r n  w i t h  I n v e n t o r y .  The warrant shall be executed 

and returned within 3 0  [10] days after its date a s  d e t e r m in e d  b v  t h e  c o u r t  b a s e d  o n  

t h e  c i r c u m s t a n c e s  o f  t h e  i n v e s t i g a t i o n . However, upon swom application made 

before the expiration o f the initial 3 0  [10] day period or any subsequent extension, 

the court may for good cause extend the execution period for a reasonable time not to 

exceed 30 [10] days. G o o d  c a u s e  i n c l u d e s  p r o t e c t i n g  t h e  c o n f i d e n t i a l i t y  o f  a n  

o n g o i n g  i n v e s t i g a t i o n  a n d  p r o t e c t i n g  a  p e r s o n  w o r k i n g  w i t h  l a w  e n f o r c e m e n t  

a u t h o r i t i e s  o n  a n  i n v e s t i g a t i o n .  The officer taking property under the warrant

(1) shall give to the person from whom or from whose premises the 

property was taken a copy o f the warrant, a copy o f the supporting affidavits, and 

receipt for the property taken, or

(2) shall leave the copies and the receipt at the place from which the 

property was taken.

The return shall be made promptly and shall be accompanied by a written inventory 

o f ai y property taken as a result o f the search pursuant to or in conjunction with the warrant. 

The inventory shall be made in the presence of the applicant for the warrant and the person 

from whose possession or premises the property was taken, i f they are present, or in the 

presence o f at least one credible person other than the applicant for the warrant or the person 

from whose possession or premises the property was taken, and shall be signed by the 

officer under the penalty o f perjury pursuant to AS 09.63.020 or swom to in front o f a 

magistrate or judge, or a notary public. The magistrate or judge or the court to which the 

return is made shall upon request deliver a copy o f the inventory to the person from whom 

or from whose premises the property was taken and to the applicant for the warrant.

*  S e c .  1 9 .  The uncodified law o f the State o f Alaska is amended by adding a new section 

to read:

APPLICABILITY, (a) Sections 3, 4, 7, and 17 o f this Act '’pply to an offense 

occurring on or after the effective date o f this Act. References to previous convictions under 

sec. 3 o f this Act apply to convictions occurring on or after the effective date of this Act.
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(b) Section 6 o f this Act applies to an offense occurring before, on, or after the 

effective date o f this Act.

31 (c) Sections 8, 9, 16, and 18 o f this Act apply to search warrants applied for on or

4fl after the effective date o f this Act, regardless o f whether the offense occurred before, on, or

51 after the eff ective date o f this Act.

6 D (d) Sections 10 - 12, 14, and 15 o f this Act apply to procedures occurring after the

71 effective date o f this Act, regardless o f whether the offense occurred before, on, or after the

8 fl effective date o f this Act.

(e) Section 13 o f this Act applies to applications for criminal extraditions submitted 

on or after the effective date o f this Act, regardless o f whether the offense occurred before,

on, or after the effective date o f this Act.

(f) Section 5 o f this Act applies to offenses occurring and actions arising on or after 

the effective date o f this Act.

* Sec. 20. This Act takes effect July 1,2008.
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Senator Hollis French, Chair
State Capitol, Room 417 
Juneau, Alaska 99801 
Phone: (907) 465-3892 
Fax. (907) 465-6595

Committee Members:
Senator Charlie Huggins 
Senator B ill W ielechowski 
Senator Lesil McGuire 
Senator Gene Therriau lt

Senate Judiciary Committee

MEMORANDUM

March 18, 2008

TO: Jerry Luckhaupl, Ix'g. Ix*gal 

From: Cindy Smith

RF: CS for SB231 Crime Omnibus bill

Please make the following amendments to CSSB231 GS2038\C:

1. At page 2 on line one, alter the word electronic delete the word database and substitute the 
word “record” .

At page 2, at line 3 delete the phrase “make the database accessible on the Internet by” and 
insert the phrase “submit the electronic record as required by”.

2. Replace section 3, with the amendment language attached, but include SA1 and 2 and SAM 1 
and 2 as well as die listed predicates.

3. In section 6, insert “ (32) zopidine” (see schedule attached).

1. In Section 17, delete die phrase “a reasonable time” and insert die phrase “30 days” on line 6 
and, on line 10, delete “a reasonable time" and insert “not to exceed 30 days” .

.5. Change applicability sections as necessary to make die assault provisions prosjicctivc.



(a) A person commits the crime o f assault in the third degree i f  that person

(1) recklessly

(A) places another person in fear o f imminent serious physical injury by 

means o f a dangerous instrument;

(B) causes physical injury to another person by means o f a dangerous

instrument; or

(C) while being 18 years o f age or older

(i) causes physical injury to a child under 10 years o f age and the 

injury would cause a reasonable caregiver to seek medical attention from a health care 

professional in the form o f diagnosis or treatment;

(ii) causes physical injury to a child under 10 years o f age on more

than one occasion;

(2) with intent to place another person in fear o f death or serious physical injury to 

the person or the person's family member makes repeated threats to cause death or serious 

physical injury to another person;

(3) while being 18 years o f age or older, knowingly causes physical injury to a child 

under 16 years o f age but at least 10 years o f age and the injury reasonably requires medical 

treatment; [OR]

(4) with criminal negligence causes serious physical injury under AS 

11.81.900(b)(56)(B) to another person by means o f a dangerous instrument: or

(5) violates AS 11.41.231(a)(1) or(2) and, within the preceding 10 years, the 

person was convicted on two or more occasions of a crime in violation of

* S ection  1. A S  11.41.220(a) is am ended to  read:
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(C) AS 11.41.230(a)(1) or (2); 

fDl AS 11.41.280-11.41.282:

(El AS 11.41.260-11.41.270:

(F) a law in another jurisdiction that Is similar to those described in

(A) -  fE) of this paragraph.

* Sec. 2. AS 11.41.220 is amended by adding a new subsection to read:

(e) In (a)(5) o f this section, the court shall consider the date o f a previous conviction as 

occurring on the date that sentence is imposed for the previous offense.



1 2774 IV N Nodanxd
Maztndoi 1605 IV N Sanorax. Mazanor

Mabutamala 2800 IV N Capta

Madazapam 2838 IV N Nobrium

IM m o rax 1580 IV N Anoraidc. Amaxata. Doradi. Pondiml

MaprobamaXa 2820 IV N MtHoam. EquanX MicraMn. Equagetic. Mapcoepan

Mathohaxital 2284 IV N Bra vital

fAathylpbanobaiMal (maphobarbilal) 2250 IV N Mebarai. mephobarbital

Midazolam 2884 IV N Varied

MnilaHnH 1880 IV N Provigil

Nlmatazapam 2837 IV N Erimin

Ndrazapam 2834 IV N Mogadon

Nordlazepam 2838 IV N Nordazapam. Damadar. Madar

Oxazapam 2835 IV N Sarax. Sercnld-D

Oxazoiam 2839 IV N Saranal. Convarlal

Paraldabyda 2585 IV N Paral

Pamobna 1530 IV N Cylafl

Pantazodna 9709 IV N laMrin. Talwin NX. Talacan. Tahvin Compound

Patrichloral 2591 IV N Pentaarytfimol chloral. Peridor

PhattobarbMal 2285 IV N Luminal. Don natal. BeNargd-S

Phantarmlna 1840 IV N lonamln. Fax tin Adipax-P. Oba-Nix. Zantryl

Pxiazapam 2883 IV N Domar

Ppradrol 1750 IV N DatarJ. Sbmoiag Fortix

Prazapam 2784 IV N Cantrax

Quazapam 2881 IV N Doral

SZmtramina 1875 IV N Maddia

SPA 1835 IV N 1-dimalhylamlno-1.2-dipl)anyla1tiana. Letetamme
Temazepam 2925 IV N Ratlonl

Tatrazapam 2896 IV N Myolaitan Mutanl

Tnazolam 2887 IV N Haldon

Zalapton 2781 V N Sonata

Zolpidem 2783 IV N Ambian. Ivadal. Si Inod. Sblnox

Zoptdona 2784 V N Lunexla
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Controlled Substance Schedules > List ot Controlled Substances > Schedule IV

Controlled Substances in Schedule IV

This document Is s ganeral reference end not a comprahanstva list. This list dascribas the basic or parant 
chamical and doas not dascriba the salts, Isomars and salts of Isomars, astars, athars and dartvatlvas

which may also ba controllad substancas.

SUBSTANCE DEA NUMBER CSA SCH NARC OTHER NAMES
A8>razoiam 2882 IV N Xanax

Barbital 2145 IV N Veronal. Plexonal. bartxtone
Bromazepam 2748 IV N Lexotan, Lexatin, laxotanil

eutorphanol B720 IV N Stedol. Stadol NS. Torbugeslc. Torbutrot
Camaze .m 2749 IV N Albego. Limpid on. Paxor

Cathine 1230 IV N Constituent of Khar plant, (♦l-norpseudoephedrtne

Chloral hetaine 2480 IV N Beta Chlor

Chloral hydrate 2465 IV N Noctec

CNotdiazepoxide 2744 IV N Libnum. Librilabs. Limbitrol. SK-Lygen

Clobazam 2751 IV N Uibadan. Urbanyl

Clonazepam 2737 IV N Klonopin. Clonopin

Clorazepate 2788 IV N Tranxene
Clonazepam 2752 IV N Trecalmo. Rlza. Cozen, Veratran

Ctoxazolam 2753 IV N AW on, Lubalix. Olcadtl. Sepazon
Delorazepam 2754 IV N

Dexfenfluramine 1870 IV N Redux

Dextropropoxyphene dosage forms 9278 IV V Darvon. propoxyphene. Darvocet. Propacet

Diazepam 2765 IV N Valium. Dtastat

Dehlorafpbenazone 2487 IV N Midnn. dicMoralannpyrine

Dwthyipropion 1810 IV N Tenuate. Tepanil

Drfenoxm 1 mg/25 ug AtS04/du 9187 IV Y Molofen

Estazolrm 2758 IV N ProSom. Domnamld. Eurodin. Nuctalon

Ethchlorvynol 2540 IV N Pladdyl

Ethetamata 2545 IV N Valmid. Valamin

Ethyl lotlazapate 2758 IV N

Feocamtamln 1780 IV N Reachvan

Fenfluramine 1670 IV N Pondimm. Ponderal

Fenproporex |575 IV N Gadlin. Sdvolip
Fkxhazepam 2759 IV N

Flumtrazepam 2783 IV N IRohypnol. Narcozep. Darkene. Roipnd

F braze pam 2767 IV N Dalmana

Hatazepam 2762 IV N Paxipam

Hatoxazoiam 2771 IV N

Katazolam 277? V N Anxon. Loftran. Solatran. Contamex

Loprazolam 2773 IV M

Lorazapam 2865 V M Ativan
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C S  F O R  S E N A T E  B I L L  N O . 2 3 4 ( J U D )

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIFTH LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  A c t  r e l a t i n g  t o  c e r t a i n  p e r s o n s  w h o  l e n d  m o n e y  o n  s e c o n d h a n d  a r t i c l e s ;  r e l a t i n g  to  

p e n a l i z i n g  c e r t a i n  r e c i d i v i s t  o f f e n d e r s  a s  f e l o n s ;  r e l a t i n g  to  d e f e n s e s  f o r  t h e  d e t e n t io n  

o f  p e r s o n s  s u s p e c t e d  o f  c o m m i t t i n g  c o n c e a lm e n t  o f  m e r c h a n d i s e  o r  t h e f t ;  r e l a t i n g  to  

t h e  d e t e r m in a t i o n  o f  t im e  o f  a  c o n v ic t i o n ;  r e l a t i n g  t o  i s s u a n c e  o f  s e a r c h  w a r r a n t s ;  

r e l a t i n g  t o  p e r s o n s  f o u n d  i n c o m p e t e n t  t o  s t a n d  t r i a l  c o n c e r n i n g  c r i m i n a l  c o n d u c t ;  

r e l a t i n g  t o  c r i m i n a l  e x t r a d i t i o n  a u t h o r i t y  o f  t h e  g o v e r n o r ;  r e m o v i n g  t h e  s t a t u t o r y  b a r  

t o  p r o s e c u t i o n  o f  c e r t a i n  c r im e s ;  a m e n d i n g  R u l e  3 7 ( b ) ,  A l a s k a  R u l e s  o f  C r im i n a l  

P r o c e d u r e ,  r e l a t i n g  to  e x e c u t io n  o f  w a r r a n t s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t io n  1 .  AS 08.76.010 is amended by adding a new subsection to read:

(b) A person who lends money on secondhand articles under (a) o f this 

section and is located in a municipality that has a population o f over 5 ,000 shall also

-1- CSSB 234(JUD]
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maintain an electronic database that provides the information required by (a)(1) and

(4) o f this section for the secondhand articles on which the person lends money. The 

person shall make the database accessible on the Internet by law enforcement 

agencies.

*  S e c .  2 .  A S  08.76.020 is amended to read:

S e c .  0 8 . 7 6 . 0 2 0 .  M a n n e r  o f  r e c o r d i n g  e n t r y .  The entries i n  t h e  b o o k  a n d  

t h e  d a t a b a s e  r e q u i r e d  b y  A S  0 8 . 7 6 . 0 1 0  shall appear in chronological order a n d ,  

w h e n  m a d e  i n  a  b o o k , in ink or indelible pencil. Blank lines may not be left 

between entries. Obliterations, alterations, or erasures may not be made. Corrections 

shall be made by drawing a line [IN INK] through the entry without destroying its 

legibility, a n d ,  w h e n  m a d e  i n  a  b o o k ,  t h e  l i n e  s h a l l  b e  d r a w n  i n  i n k . The book 

shall be open to the inspection o f a peace officer at reasonable times.

*  S e c .  3 .  AS 11 is amended by adding a new chapter to read:

C h a p t e r  2 1 .  E n h a n c e d  P e n a l t i e s  f o r  C e r t a i n  O f f e n s e s .

S e c .  1 1 . 2 1 . 1 0 0 .  E n h a n c e d  p e n a l t i e s  f o r  c e r t a i n  d o m e s t i c  v i o l e n c e  o f f e n s e s .  

I f a person commits a crime involving domestic violence that is assault in the fourth 

degree and the person has been previously convicted on two or more separate 

occasions o f felony crimes against a person under AS 11.41, then the crime is 

increased to a class C felony, and the penalty for conviction o f that crime is 

increased to the penalty for a class C felony.

*  S e c .  4 .  AS 11.46.230(a) is amended to read:

(a) In a civil or criminal action upon the complaint o f a person who has been 

detained in or in the immediate vicinity o f a commercial establishment for the 

purpose o f investigation or questioning as to the ownership o f merchandise, it is a 

defense that

(1) the person was detained in a reasonable manner and for not more 

than a reasonable time to permit investigation or questioning by a peace officer or by 

the owner o f the commercial establishment or the owner's agent; and

(2) the peace officer, owner, or owner's agent had probable cause to 

believe that the person detained was committing or attempting to commit 

concealment o f merchandise o r  t h e f t  f r o m  t h e  c o m m e r c i a l  e s t a b l i s h m e n t .
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11 * S e c .  5. A S  11.46.295 is amended to read:

2 1 S e c .  1 1 . 4 6 . 2 9 5 .  P r i o r  c o n v i c t i o n s .  For purposes o f considering pric

31 convictions in prosecuting a crime o f theft under AS 11.46.130(a)(6) c

4 11.46.140(a)(3), or in prosecuting the crime o f concealment o f merchandise unde

5 AS 11.46.220(c), a conviction for an offense under another law or ordinance wit)

6 similar elements is a conviction o f an offense having elements similar to those o f aj

7 offense defined as such under Alaska law at the time the offense was

8  T h e  c o u r t  s h a l l  c o n s i d e r  t h e  d a t e  o f  a  p r i o r  c o n v ic t i o n  a s  o c c u r r i n g  o n  t h e

9 t h a t  s e n t e n c e  i s  im p o s e d  f o r  t h e  p r i o r  o f f e n s e .

10 *  S e c .  6 .  AS 11.71.170(b) is amended by adding new paragraphs to read:

11 (30) carisprodol;

12 (31) zolpidem.

131 * S e c .  7. AS 12.35.010(a) is amended to read:

14| (a) A judicial officer may issue a search warrant upon a showing of

15II cause, supported by oath or affirmation, and particularly describing the place to be

16 searched and the thing to be seized. T h e  c o u r t  m a v  i s s u e  a  s e a r c h  w a r r a n t  f o r  a

1 7  p l a c e  o r  p r o p e r t y  l o c a t e d  e i t h e r  i n  t h e  s t a t e  o r  o u t s i d e  t h e  s t a t e .

18| * Sec. 8. AS 12.35.015(a) is amended to read:

19 J| (a) A judicial officer may issue a search warrant upon the swom oral

201 testimony of a person communicated by telephone or other appropriate means, or

211 swom affidavit transmitted by facsimile machine [, IF THE JUDICIAL OFFICER

22 FINDS THAT THERE IS PROBABLE CAUSE TO BELIEVE THAT

23 (1) THE PRESENTATION OF THE APPLICANT'S AFFIDAVIT

24 OR TESTIMONY PERSONALLY BEFORE THE JUDICIAL OFFICER WOULD

25 RESULT IN A DELAY IN OBTAINING OR EXECUTING A SEARCH

261 WARRANT; AND

271 (2) THE DELAY MIGHT RESULT IN LOSS OR DESTRUCTION

281 OF THE EVIDENCE SUBJECT TO SEIZURE OR MIGHT INTERFERE WITH

29J AN ONGOING INVESTIGATION],

301 * S e c .  9 .  AS 12.47.110(a) is amended to read:

311 (a) When the trial court determines by a preponderance o f the evidence, in
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