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MEMORANDUM
DATE: May 11th, 2007

TO: Senator Hollis French
Chairman, Senate Judiciary Committee

FROM: Senator Bert Stedman •
Co-Chair, Senate Finance Committee

RE: Judiciary Hearing Request -  SB 166 -  Passenger Vessel Tax Credit

I respectfully request a Judiciary hearing on SB 166, Passenger Vessel Tax Credit at your 
earliest opportunity.

This legislation is of critical importance to the communities of Juneau and Ketchikan. 
Given the amount of time remaining in this session, I would appreciate your immediate 
attention to this request.

Attached, please find:

• Current version of the bill
• Indeterminate Fiscal Note from the Department of Revenue
• Sponsor Statement
• Sponsor Bullet Points
• Letters of Support

I expect that at a minimum Bob Weinstein, City of Ketchikan and Mayor Bruce Botelho, 
City and Borough of Juneau will want to testify in support of this bill.

If you have question regarding this request, please contact Miles Baker at Ext. 6581
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Official Business

Sponsor Statement SB 168

“An Act providing a credit fo r  the payment o f  certain municipal passenger taxes or 
fees against the excise tax on travel aboard commercial passenger vessels; and

providing fo r  an effective date. ”

In 2007, voters passed Ballot Measure 2 which among other things imposed a $50.00 
passenger excise tax on commercial cruise ship passengers. From the $50 collected, $4 
goes directly to the Department o f Environmental Conservation’s Commercial Passenger 
Vessel Environmental Compliance Fund to pay for the Ocean Ranger Program. 25% of 
the balance -  or approximately $ 11 -  goes to the “Regional Cruise Ship Impact Fund”.

Senate Bill 168 addresses how the remaining $35.00 is distributed to those municipalities 
that are commercial passenger vessel ports of call. Ballot Measure 2 does not assist these 
port communities as intended. Ballot Measure 2 imposed a tax o f $50 on each passenger 
traveling to Alaska on a large cruise ship. However, Ketchikan and Juneau already 
impose passenger fees o f $7 and $8 per passenger, putting the total tax at $65 per person. 
If other port communities impose their own municipal fees, the total taxes a passenger 
pays will obviously grow. Although it is difficult to quantify, at some point these 
municipal passenger fees “stacked” on top of the state head tax, could reduce travel to 
Alaska or decrease the amount cruise passengers spend once they arrive.

SB 168 would entitle a cruise passenger to a dollar-for-dollar credit equal to the lesser o f 
$10 or the actual amount o f any similar tax the passenger paid at any o f the ship’s first 5 
ports o f  call. Ballot Measure 2 provides that each of a vessel’s first five ports o f call is 
entitled to receive $5 per passenger. However, a port community is not entitled to receive 
$5 from the state unless the community gives up its own local passenger tax or fee. 
Ketchikan and Juneau are the first two ports o f call for most large cruise ships, and these 
two communities receive the most cruise ship visits in the state. Neither o f these 
communities can elect to receive a $5 share o f the state tax for two reasons:
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1. First, it is less than what these two communities are already spending to provide 
infrastructure and services to cruise ship passengers. Both outstanding bonds 
secured with their own local taxes.

2. Second, to the extent that these communities wish to continue financing port 
improvements through revenue bonds, they must control the revenue stream 
backing those bonds. It can’t be subject to an annual appropriation from ‘be 
legislature.

While in theory, $25 o f the $50 tax should be available to port communities, vessels on 
average visit between 3 - 4  ports per Alaskan trip. With Ketchikan and Juneau certain to 
opt out o f the $5 per passenger share o f the state tax, theoretically the maximum amount 
that will go to municipalities is $7. That leaves the state with about $28 - much more 
than the State will be able to spend without potentially violating federal restrictions. The 
U.S. Constitution and federal statutes restrict the use o f marine passenger taxes solely to 
pay for services to the vessel or its passengers. Since the state doesn’t own facilities at 
current cruise ship ports o f call, it remains to be seen how the courts may view state 
expenditures using these funds.

SB 168 ensures that passengers that pay local port taxes receive a dollar for dollar credit 
o f  up to $10 maximum per port from the $35 dollars Ballot Measure 2 intended local 
ports to be eligible to receive. It will allow those towns who already have taxes and those 
that plan to raise them, to continue to have a bondable stream o f revenue to do port 
improvements, without penalizing passengers for visiting those ports.

Sponsor Statement SB 168



A L A S K A  S T A T E  L E G I S L A T U R E
Senate Finance Committee

Official Business

Bullet Points for SB 168

•  Numerous legal opinions, which have been provided in your packet, show that under the 
U.S. Constitution and federal law revenues collected from the Cruise Ship Initiative head 
taxes can only be used to pay the cost o f a service to the vessel or watercraft.

•  This is much like fees charged to aircraft passengers, which can only be used to service 
the aircraft” at airport facilities.

•  It therefore follows that the $46.00 passenger head tax collected on cruise ship 
passengers can only be spent at the ports o f call at which the vessel stops.

•  In fact. Congressman Don Young stated, “non-Federal interests [] may impose taxes or 
fees only.. .under extrem ely lim ite d circum stances in which reasonable fees can be 
charged on a fair and equitable basis fo r the cost o f service a c tu a lly rendered to the 
vessel." Cong. Record (Nov. 22, 2002), at E 2143-44.

•  Federal law does not support the notion that a portion the funds collected under the 
“Regional Impact Fund” can be used to better tourist facilities throughout the State of 
Alaska. They can only be used at the ports o f call.

•  SB 168 would ensure that a municipality that is one o f the first five ports o f call for the
vessel would be entitled to a credit against the tax equal to the lesser o f $10 or the actual
amount o f a passenger tax paid to each municipality.

•  The provisions o f SB 168 structures a predictable and stable revenue flow making 
financing o f : ignificant port improvement projects a reality.

• SB 168 will guarantee a healthy cruise industry and benefit the State o f Alaska, in a legal 
manner, thereby reducing the chance litigation.

•  SB 168 allows a municipality that is a port o f call to have a guaranteed income source, 
which bond buyers, in turn, would see as stable and trustful.



Marine Passenger Fee

S50 Collected per passenger 
- A  To Ocean Ranger program 
$46

■25% To “Regional Cruise Ship Impact Fund” 
$35

In theory: $5 goes to the first 5 ports o f call 

$35
-25  $ 5 X 5
$ 10 Per passenger is left over 

In reality: Average vessel visits 3.4 ports 

$35
A7 $5 X3 . 4
$ 18 Per passenger is left over

Also local ports with their own passenger fees are not eligible to receive 
the $5 that in theory goes to each o f the first 5 ports o f call. Ketchikan 
and Juneau, which are visited by most cruise vessels, have local 
passenger fees in excess o f $5.

$35
-7 $5 X 1.4 (3.4 port visit average minus KTN and JUN) 

$28 Per passenger is left over

Prepared by Sen. Siedman’s Office 
May 4th, 2007



C it y  o f  S e w a rd
P.O. Box 167 

Seward, Alaska 99664-0167

Main Office (907)224-4050 
Facsimile (907)224-4038

Qty c’Sword, Afaflka 
1963 1965 2005

May 4,2007

The Honorable Lyman Hoffman, Finance Committee Co-Chair 
The Honorable Bert Stedman, Finance Committee Co-Chair 
Senate Finance Committee 
Alaska State Capitol, Room 520 
Juneau, AK 99801

Dear Senator Hoffman and Senator Stedman,

The City of Seward supports SB 168. In our view the initiative has a serious flaw, 
particularly in the way it is structured to deliver funds to the communities who actually 
service vessels. The initiative sets aside S35 of the total $50 for this purpose.

W ithout changing the $50 tax supported by voters, SB 168 provides an attractive 
alternative for ports like Seward to maximize the use of cruise ship passenger fees 
through bonding for significant projects aimed at improving our port facilities.

W ithout SB 168, we are left with small annual grants, while large sums of funds 
accrue unused in Department of Revenue accounts. This does not make sense!

We ask your support in passing SB 168 this session. This legislation improves 
upon on what the voters passed to make it workable and effective without changing the 
tax itself.

Thank you for your consideration.

Vanta Shafer 
Mayor

cc: Senator Gary Stevens
Representative Paul Seaton



SOUTHEAST CONFERENCE
Working for strong economies, healthy communities, and a quality environment in Southeast Alas a

April 6, 2007

Representative Jay Ramras 
State of Alaska 
State Capitol, Room 118 
Juneau, AK 99801-1182

RE: Southeast Conference Comments on HB 222

Representative Ramras,

Southeast Conference is a regional, nonprofit corporation that advances the collective 
interests of the people, communities and businesses in Southeast Alaska. Members 
include municipalities, Native corporations and village councils, regional and local 
businesses, civic organizations and individuals from throughout the region. The mission 
of Southeast Conference is to undertake and support activities that promote strong 
economies, healthy communities, and a quality environment in Southeast Alaska. After 
deliberation and recommendations by the Southeast Conference Tourism Committee, 
Southeast Conference offers the following comments.

The initiative passed last year provides for a marine passenger fee of $50 per passenger to 
be imposed upon all passengers of large cruise ships calling at ports in the State. The 
current arbitrary $5 limit per port, for up to five ports, as written in the initiative will, 
based on the real ship schedules; direct an average of only $18 of the $50 to the 
communities that are directly impacted by the cruise ships. This is because the average 
cruise ship stops at 3.5 ports. In our opinion, this is not enough money to meet needs in 
directly affected communities.

In the present formula, none of the state fee goes to the municipalities that have port fees 
equal to or greater than $5. This further reduces the amount above and it puts ports with 
local port fees at a big competitive disadvantage against ports without such fees because 
the port fee is now on top of the $50 tax per person.

We believe that without amendment the formula contemplated by the initiative may not 
comply with federal ia v. In 2002 Congress passed Section 445 of the Maritime 
Transportation Security Act, which essentially requires a connection between the fee, and 
a service to the vessel, passengers, and/or crew. The present formula does not appear to 
comply with that requirement.

We believe that HB 222 will encourage the cruise lines to work with each port 
community to develop a plan to provide improvements to port and related facilities, and 
set a fee at an appropriate level to do so. This should result in a much more productive 
relationship between cruise lines and their host communities.

P.O. Box 21989 Juneau, Alaska 99802-1989 TeL (907) 463-3446 FAX (907) 463-5670
An Alaska Regional Development Organization 

USDA - NRCS Resource Conservation & Development Council



Letter to Jay Ramras 
April 6,2007 
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Furthermore, we believe that HB 222 helps assure that marine passenger fees flow to 
local communities so that those being impacted the most by the cruise ships can improve 
their port infrastructure and compete on the world market with ports around the world 
that are making significant investments.

Finally, we believe that HB 222 is consistent with the initiative, as $50 would still be 
assessed against each passenger on cruise vessels entering Alaska waters, and with 
federal law, as die fees collected would be spent on services reasonably related to the 
vessels, their passengers, and their crews.

Southeast Conference urges you and your colleagues to pass HB 222 this session. 

Sincerely,

Carol Rushmore 
President

Cc: House of Representative Members
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Opinion Piece
Mayor Bruce Botelho, City and Borough of Juneau 
Mayor Bob Weinstein, City of Ketchikan

As mayors of coastal communities that host hundreds of thousands of cruise visitors each 
year, we support legislation which, by correcting flaws in the 2006 cruise ship ballot 
measure, will assure that each passenger is assessed $50 as intended by the voters, and 
that the firnds are expended in a manner consistent with federal law.

First, let’s walk through how the passenger tax works under the initiative.

Each passenger traveling in Alaska on a large commercial passenger vessel will pay $50, 
of which $4 is a fee for the Ocean Ranger program. That leaves $46 per passenger to be 
used for port facilities and other services to the vessels. Each of the first five ports of call 
for each vessel is entitled to receive $5 per passenger, if appropriated by the Legislature, 
to improve port facilities and provide other services to cruise vessels.

In theory, then, $25 of the $46 tax would be paid to local ports at which the vessels dock. 
In reality, however, few vessels visit five ports. The average is only 3.4 ports of call. 
Based on that average, the maximum amount that would actually go to municipal ports of 
call is $17.

But wait! There’s more! The ballot measure denies funds to any community which 
assesses its own port fees. In practice, this means that Ketchikan and Juneau, which are 
the two most visited and impacted ports of call, would receive nothing from the $46 tax 
because they have, respectively, local fees of $7 and $8. Because these two ports are 
visited by nearly every cruise ship coming to Alaska, on average only $7 of the $46 
available to support local ports of call could be used for that purpose, leaving the 
remaining $39 “stranded,” unavailable for distribution to ports which actually render 
services to cruise vessels.

Some proponents of the current law will argue that the money is not “stranded”. In their 
view, the legislature could simply appropriate the remaining monies to port and other 
communities around the state with little regard to the actual services provided to cruise 
vessels. But the federal restrictions don’t work that way. The U.S. Constitution and 
federal statutes have placed restrictions on the use of marine passenger fees. In numerous 
opinions, the Department of Law and the Legislature’s own attorneys have consistently 
confirmed that marine passenger fees cannot be used as general revenue sources because 
federal provisions essentially require such fees to be used “solely to pay the cost of a 
service to the vessel.” In short, communities that don’t directly service vessels can’t 
generally qualify for funding.

In the meantime, port communities that are visited and impacted by cruise vessels need to 
make investments to improve their port facilities. Ketchikan currently has a $40 miUion 
port upgrade project which was financed through bonds sold via the Alaska Bond Bank.
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The $7 passenger fee is being used to pay the debt service. Juneau and other ports are 
contemplating similar improvements, and need a recurring revenue stream to pay for the 
improvements.

We do not believe that approval for financing of such projects would be forthcoming if, 
instead of a reasonably guaranteed revenue stream, municipalities had to rely on annual 
appropriations from the Legislature. The Bond Bank’s financial advisor recently stated 
that, under any imaginable circumstances, the pledge of a borrower to the Bond Bank 
secured from on-going revenues- like a marine passenger fee assessed by a local port- is 
superior to a pledge subject to annual appropriation.

We respectfully urge the Legislature to pass HB 222. The bill would allow existing and 
new municipal passenger taxes or fees to be taken as a credit against the state’s tax up to 
a maximum credit of SI 0 per passenger paid to each port.

We believe that the best way of complying with federal requirements, meeting the 
requirements of any lender willing to finance port projects, and making realistic use of 
marine passenger fees is to assure that funds flow to local communities to improve our 
port infrastructure. HB 222 will help accomplish those goals.
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Frank H Murkowski, Governor

DEPARTMENT OF LAW /  J 3 £ R S ,  m ,„ m
OFFICE OF THE ATTORNEY GENERAL

May 16,2003

Tlic Honorable Cheryl 1 Heinze 
Alaska House of Representatives 
State Capitol, Room 416 
Juneau, AK 99801-1182

Dear Representative Heinze:

This is to respond to your request regarding RB 207 and the applicable federal law 
concerning taxes, fees, and other levies on vessels or their passengers or crew. 
Specifically, the Maritime Security Act of 2002, among other things, amended 33 U.S.C. 
sec 5 to provide:

(b) No taxes, tolls, operating charges, fees, or any other 
impositions whatever shall be levied upon or collected 
from any vessel or other water craft, or from its 
passengers or crew, by any non-Fcderal interest, if  the 
vessel or water craft is operating on any navigable waters 
subject to the authority o f the United States, or under the 
right to freedom of navigation on those waters, except for

(1) fees charged under section 208 of the Water 
Resources Development Act of 1986 (33 U.S.C.
2236); or

(2) reasonable fees charged on a fair an equitable basis 
that -
(A) are used solely to pay the cost of a service to the 

vessel or water craft;
(B) enhance the safety and efficiency of interstate 

and foreign commerce; and
(C) do not impose more than a small burden on 

interstate or foreign commerce.



Hon. Cheryl! Heinze 
Re: HB 207

May 16,2003
Page 2

John Corso, City &  Borough of Juneau Attorney, recently examined the change in 
federal law. As you know, the CBJ has a port fee in place and is therefore very interested 
in this subject. I have reviewed Mr. Corso’s opinion and I concur with his conclusions. I 
have attached a copy of his memorandum for your review.

The new statutory language basically restates the federal constitutional rule that a 
fee can be imposed on vessels or the passengers only to the extent the authority imposing 
such fee provides a service to the vessel. Article I, section 10, cl. 3 of the United States 
Constitution provides: “No State shall, without the Consent of Congress, lay any Duty of 
Tonnage....” Clyde M a llo ry Lines v. State o f Alabama, 296 U.S. 261 (1935) (the 
prohibition against tonnage duties does not extend to charges made by state authority for 
services rendered to and enjoyed by the vessel). Additionally, there are several other 
constitutional provisions that arc implicated by a fee or tax on cruiseships.

As Mr. Corso states in his memorandum, “the statute adds some new emphasis to 
the constitutional rule.” The fees must be used “solely” to pay the cost of a service to the 
vessel, must “enhance the safety and efficiency of interstate and foreign commerce,” and 
must not impose more than a “small" burden on that commerce.

I hope this information is of assistance and please let me know if  you have further 
questions.

Sincerely,

Gregg D. Rcnkes 
Attorney General

Enclosure



C A R N I V A L
CORPORATION RPLC

Peter Ratcuffe
Executive Director, Carnival Corp A  pic 
24200 Magic Mountain Partway 
Santa Clarita, CA 913SS 
Tel: (661)753-1500 
Fax:(661)753-1510

April 11,2007

The Honorable Sarah Palm 
Governor State of Alaaka 
PO Box 110001 
Juneau, AK 99811-0001

Dear Governor Palin,

May I again thank you for taking the time to meet with me last week during my visit to Juneau. 
Aa I indicated during our meeting, we are committed to working with Alaskans, taking into 
account both the benefits our buaineaa bringa to communitiee and the impacts that result

Aa we diacutaed, I plan to meet soon with Gerahon Cohen to bear first hand his views and 
explore his concerns.

We have considered carefUlly the message of the August vote. The initiative showed us that we 
were not viewed in many Alaskan communities as favorably as we would have liked. We are 
sincere in our commitment to be responsive to the communities and citizens of Alaska and we are 
redoubling our efforts in these regards.

When we met, I mentioned to you that we had a legal opinion on the constitutional issues related 
to the passenger head tax and I offered to provide you a copy. The enclosed paper has been 
prepared by Ted Olson, a well-respecled constitutional lawyer and former Solicitor Genaral of the 
United States. Mr. CHson prepared this to be submitted to the Alaaka Legislature in the form of 
written testimony if a hearing ware to be scheduled on the head tax.

I am committed to moving forward with you to find a constructive resolution to these conflicts 
and legal uncertainties that will be acceptable to Alaskans.

I look forward to further discussions with you as we go forward.

Sincerely,

Peter Ratcliffo



Alaska State Legislature 
_____________ Committee

Written Testimony of the Honorable Theodore B. Olson

April 2007

Chairman, Vice-Chairman, and distinguished members of this committee:

My name is Theodore B. Olson, and it is an honor and a privilege to present this written 
testimony to the committee. Today’s hearing has been convened to examine the serious legal 
and constitutional questions that surround the passenger tax provisions of Measure No. 2 of die 
2006 Alaska Primary Election, which the voters of this state approved on August 22,2006.

Assessing the constitutionality of federal and state laws is a task with which I have some 
familiarity. In my legal career, I have been privileged to hold three positions -  Solicitor General 
of die United States, Assistant United States Attorney General in charge of the Office of Legal 
Counsel, and an attorney in private practice with die law firm of Gibson, Dunn & Crutcher, 
where I serve as co-chairman of the firm’s Appellate and Constitutional Law practice group. In 
all three capacities, I have often been called upon by senior government officials, distinguished 
members of Congress end state legislatures, and major corporations and trade associations to 
assess die legality and the constitutionality of particular state and federal laws.

At the request of the North West Cruiseship Association, I have studied the provisions of 
Measure No. 2 that assess a $46 per person tax on passengers of certain kinds of cniiseships. I 
understand that members of this committee, and of the Legislature as a whole, are interested in 
determining die constitutionality of this tax and identifying any legal limits that may exist on 
how proceeds of the tax may be spent.

I have reached two conclusions which I wish to summarize here. First, before we even 
get to the question of how such tax revenues may be spent, I believe that the collection of die tax 
is subject to substantial constitutional objections. Second, I conclude that any proceeds from 
such taxes may be spent -  if  at all -  only for certain narrow purposes. I will address each point 
in turn.

First, I begin by noting that there are serious questions whether it is even constitutional to 
collect this tax.

Under the Commerce Clause of Article I of the United States Constitution, “ Congress 
shall have Power...  [t]o regulate Commerce with foreign Nations, and among the several 
States.” Courts have consistentiy construed this provision to forbid States from discriminating 
against interstate or out-of-state commerce.

This prohibition on discrimination against out-of-state commerce is no ordinary rule of 
law. It was one of the fundamental motivations for replacing the Articles of Confederation and 
adopting the United States Constitution in the first olace. As the U.S. Supreme Court observed
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less than two years ago, the rule against interstate discrimination “is essential to the foundations 
of the Union—  This mandate reflects a central concern of the Framers that was an immediate 
reason for calling the Constitutional Convention: die conviction that in order to succeed, foe new 
Union would have to avoid the tendencies toward economic Balkanization that had plagued 
relations among the Colonies and lata: among foe States under the Articles of Confederation.” 
Granholm v. Heald, 544 U.S. 460,472 (2005) (quotations and alteration omitted). “The 
Commerce Clause emerged as the Framers’ response to the central problem giving rise to the
Constitution itself For the first century of our history, the primary use of the Clause was to
preclude the kind of discriminatory state legislation that had once been permissible.” Gonzales 
v. Raich, 545 U.S. 1,16 (2005). See also Camps Newfound/Owatonna, Inc. v. Town o f Harrison, 
520 U.S. 564,571 (1997) (“During the first years of our history as an independent confederation, 
... each State was flee to adopt measures fostering its own local interests without regard to 
possible prejudice to nonresidents —  [TJhis was the immediate cause that led to foe forming of 
a constitutional convention.”) (quotations and alteration omitted).

So the Constitution expressly forbids states from discriminating against commerce from 
other states. Such discrimination may be demonstrated either by proof of an intention to 
discriminate against interstate commerce, or by proof of a discriminatory burden and effect on 
interstate commerce. There is good reason to believe that the passenger tax suffers from both an 
intent to discriminate against, and a discriminatory effect on, interstate commerce.

Public statements of those who sponsored and supported the initiative indicate that they 
did so precisely because they believed that the initiative disproportionately burdens out-of-state 
tourists and business interests. According to numerous press clips in the Anchorage D a ily News, 
supporters have made a number of statements indicating that foe cruiseship tax is “a tax on 
people from outside the state.” One sponsor proclaimed that that he wanted to “win one against 
a multibillion-dollar industry located in British Columbia and Outside.” That same sponsor 
boasted that Alaska voters would easily approve the initiative because “[f]or the average person 
sitting in a bar, it takes five minutes to figure out this is a tax on the guy from Ohio.” The media 
also reported that Alaska voters supported the initiative precisely because “it taxes Outsiders.”

There is also evidence that the passenger tax will have a discriminatory impact on out-of- 
state tourists and business interests. The precise details of the tax are important to my legal 
analysis, so I will go through them briefly here. First, the tax applies only to commercial 
passenger vessels containing 250 or more berths. Second, foe tax applies only to vessels that 
provide overnight accommodations in Alaska waters. And third, the tax applies only to voyages 
lasting more than 72 hours. A commercial passenger vessel that does not satisfy all three of 
these conditions is exempt from die tax.

These three conditions are important to the legal question before the committee. It seems 
likely -  and further investigation and analysis would presumably confirm -  that the tax 
disproportionately burdens those passenger vessels that are most likely to be enjoyed by out-of- 
state tourists engaged in interstate tourism and commerce.

In sum, foe passenger tax is both motivated by a desire to tax out-of-state tourists and 
business interests -  and carefully designed to achieve precisely that goal.
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Second, under another provision of the U.S. Constitution, proceeds from Ac passenger 
tax may be spent -  if at all -  only for certain narrow purposes.

The Tonnage Clause of Article I of the Constitution provides that “[n]o State shall, 
without the Consent of Congress, lay any Duty ofTonnage." This provision applies to all state 
taxes on vessels -  even those that do not strictly involve the weighing of cargo. As die U.S. 
Supreme Court has explained, w[i]n die most obvious and general sense it is true, those words 
describe a duty proportioned to the tonnage of die vessel; a certain rate on each ton. But it seems 
plain that, taken in this restricted sense, the constitutional provision would not fully accomplish 
its intent.” Southern S.S. Co. o f New Orleans v. Portwardens, 73 U.S. 31,35 (1867). The Court 
has thus concluded that the Tonnage Clause broadly applies to “all taxes and duties regardless of 
their name or form, and even though not measured by the tonnage of the vessel, which operate to 
impose a charge for the privilege of entering, trading in, or lying in a port.” Clyde M allory Lines 
v. Alabama, 296 U.S. 261,265*66 (1935).

Accordingly, state and local government officials across the country -  including here in 
Alaska -  have understood that the Tonnage Clause forbids diem from imposing taxes on 
passengers, just as they are prohibited from imposing duties based on “tonnage.” Either form of 
tax would satisfy the Supreme Court’s definition of “a charge for the privilege of entering, 
trading in, or lying in a port.”

There is one important exception to the Tonnage Clause, which deserves elaboration 
here. As the U.S. Supreme Court has instructed, the Tonnage Clause does not apply to certain 
fees that are assessed in return for “services rendered to and enjoyed by the vessel.” Clyde 
M allory Lines v. Alabama, 296 U.S. 261,265-66 (1935). Under this exception, courts have 
struck down taxes assessed on vessels that have received nothing in return. Courts have likewise 
struck down taxes assessed regardless of whether the vessel ever docks at a particular port in the 
first place. On the other hand, courts have allowed the imposition of fees for piloting services, 
wharfage services, and general harbor services such as police and fire protection for all who 
enter and use die harbor.

This is precisely the problem with the passenger tax established under Measure No. 2. 
Proceeds from the passenger tax are not limited to services rendered to the vessel at a particular 
port. In fact, the passenger tax applies even to vessels that never dock at any Alaskan port.

Moreover, Measure No. 2 allows the Alaska Legislature to use the proceeds from such 
taxes for “such other lawful purposes as determined by the legislature.” Such blanket spending 
authority is precisely what the Tonnage Clause forbids.

The Tonnage Clause does allow states to impose duties on vessels -  so long as it does so 
with the “Consent of Congress.” But Congress has not given any such consent. Indeed,
Congress has done quite the opposite.

In 2002, Congress enacted the Maritime Transportation Security Act. That Act added a 
significant new provision to section 5 of title 33 of the United States Code that, as the legislative 
history confirms, allows states to tax vessels only “under extremely limited circumstances.” 
Specifically, the Act expressly forbids any taxes on vessels operating in navigable waters,
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mchiriint Alaskan waters, “except for . . .  reasonable fees charged on a  fiur and equitable basis” 
and "used solely to pay the cost o fa  service to the vessel or watercraft.”

The Alaaka paaseoger tax appean to violate both o f these conditions. First, the passenger 
tax does not apply on a “fhir and equitable basis.” As I have previously explained, the tax 
applies to ooly certain large passenger vessels meeting certain conditions. It does not fairly and 
equitably apply to all vessels that actually make use o f the ports and harbors o f Alaska. Second, 
as I have noted, proceeds from die tax are not limited to paying for services rendered to taxed 
vessels, but instead may be used for “such other lawful purposes as determined by the 
legislature."

In short, Measure No. 2 poses an unconstitutional and unlawful tax on vessels traveling 
through Alaska waters. The passenger tax can be ap p lied -ifa t a ll-o n ly  in order to fUnd 
services rendered to the taxed vessels.

I wish to thank this committee again for die honor o f allowing me to present this written 
testimony on the important questions that the committee is examining today.

Thank you.
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February 6, 2007

The Honorable Bob Lynn 
House of Representatives 
Alaska State Capitol, Rra. 104 
Juneau, Alaska 99801-1182

Re: The effect of Ballot Measure 2
on Indian Gaming Opportunities 
in the State

Dear Representative Lynn:

During the 2006 Primary Election, the voters approved Ballot Measure Number 2, 
which imposes a 33 percent tax on the adjusted gross income from cruise ship gambling 
conducted in state waters. You have asked whether the tax imposed by Ballot Measure 2 
opens the door for Alaska Natives to conduct casino-type gambling on Indian lands. It 
does not.

You also ask if the ballot measure did open the door, whether it can be closed if 
the Alaska Legislature repeals the gambling tax statutes that were added to Alaska law by 
the passage of the ballot measure. Since art. XI, sec. 6 of the Alaska Constitution 
specifically prohibits the legislature from repealing an initiated law within two yean of 
its effective date, a bill repealing the cruise ship gambling tax provisions during this 
session would be unconstitutional.

Cruise Ship Gaming

State law prohibits all gambling except for charitable gaming authorized by the 
Alaska Gaming Reform Act, AS 05.15. See AS 11.66.200, AS 11.66.280(2). In 1996 
Congress passed a provision that prohibits Alaska from making use of gambling devices 
aboard a marine vessel illegal in Alaska .voters, unless the ship is within three nautical 
miles of a port-of-call. See 15 U.S.C. § 1170(c). Accordingly, since 1996, gambling has 
been conducted in Alaska waters by the cruise ship industry under the protection of 
federal law, but not state law.
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Indian Gaining

The Indian Gaining Regulatory Act (IGRA) permits the conduct of Class III 
gaining activities when certain requirements are met. Class III games include tliose 
conducted with slot machines and casino games. Bingo, pull-tabs, lotto and certain non­
banked card games, and social games are not considered Class III games. See 25 U.S.C. 
§ 2703.

The first requirement for Class III Indian gaining is that it must be conducted on 
Indian lands. 25 U.S.C. § 2710(d)(1). There are very few places in Alaska that might 
qualify as "Indian lands." Metlakatla and certain parts of KJawock are the notable 
exceptions.

Second, the gaming must be authorized by an ordinance or resolution of the local 
governing authority. 25 U.S.C. § 2710(d)(1)(A). Presumably, this requirement would 
not be difficult to satisfy.

Third, the gaining must be "located in a State that permits such gaming for any 
purpose by any person, organization, or entity. . . ." 25 U.S.C. § 2710(dXl)(B). The 
question here is whether by taxing cruise ship gambling the state can be seen as 
permitting the gaming activity that takes place aboard cmise ships, such that the same 
gaming activity must also be permitted on Indian lands.

In Rumsey Ind ian Rancheria o f W intun Indians v. Wilson, 64 F.3d 1250, 1257- 
1258 (9* Cir. 1994), the Ninth Circuit Court of Appeals found that since the California 
Criminal Code banned the use of casino-type banked card games and slot machines, the 
state did not permit the use of those games for purposes of Subsection 2710(dXl). 
Finding the subsection unambiguous, the court eschewed legislative history and relied 
instead on the definition of "permit" provided by BUCK'S Law Dictionary. The 
definition generally provides that an actor must take some positive step in order to permit 
something.

The State of Alaska has not taken a positive step to permit cruise ship gambling. 
The state's criminal statutes prohibit such activities anywhere in the state. The provisions 
of 15 U.S.C. § 1175(c) prevent the state from criminalizing cruise ship gambling 
conducted more than three miles from an Alaska port. Therefore Congress, and not the 
state, permits cruise ship gambling in Alaska waters.
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Passage of Ballot Measure 2 did not amend or repeal the state's criminal code to 
allow cruise ship gambling. Rather than permitting or legalizing the activities, the ballot 
measure merely imposes a state tax on activity legalized by an act of Congiess. 
Therefore the ballot measure does not "permit" gambling activities for purpose:; of 
Subsection 2710(d)(1).

An argument could be made that imposing a tax upon an activity is tantamount to 
permitting the activity. But on balance we think this argument would fail in court If 
such an argument is successfully presented to a court, by the time a court rules on it, most 
likely two years will have passed and the legislature will be able to repeal these tax 
provisions, thus eliminating the so-called permission for the gaming activity. We do not 
believe under IGRA that once permitted, Indian gaming must always be permitted. In 
Coeur d ’A lene Tribe v. State, 842 F. Supp. 1268, 1276 (D. Idaho 1994) affirmed 51 F.3d 
876, a U.S. District Court found that the State of Idaho could eliminate the chance of a 
Tribe to conduct Class III gaming by restricting or modifying its laws on gambling even 
after the Indian Tribe requested to negotiate with the state for a Class III gaming 
compact. Accordingly, the legislature will have the power to end Class III Indian 
Gaming in Alaska by simply eliminating a provision seen as authorizing Class III gaming 
in Alaska law.

A rticle XI, Section 6 of the A laska Constitution

If the Alaska Legislature acts now to repeal the gambling tax statutes enacted by 
Ballot Measure 2 it would violate the prohibition on repeal of a law enacted by initiative 
set out in the Alaska Constitution, art. XI, sec. 6. This part of the Constitution says that 
an initiated law may not be repealed by the legislature within two years of its effective 
date. Two years following certification of Ballot Measure 2 runs from December 17, 
2006, until December 17, 2008.1 Any bill attempting to repeal the gambling tax enacted 
by the ballot measure during the current legislative session would be unconstitutional.

The three statutes that establish the state's right to tax gambling on cruise ships are 
a significant part of the cruise ship initiative law. The electorate was advised of the

This effective date of a law enacted by initiative is set by the Alaska 
Constitution, art. XI, sec. 6: "An initiated law becomes effective ninety days after
certification." The lieutenant governor certified the cruise ship initiative on 
September 18, 2006, and the effective date of the initiative measure is 90 days from tiis 
date, December 17,2006.
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gambling tax statutes proposed by Ballot Measure 2 through the language summarising 
the measure on the ballot for the 2006 primary election, and through the Voter's Pamphlet 
for the 2006 Primary Election. This part of the ballot measure was highlighted in the 
third sentence of the ballot summary for the initiative: "It would levy a tax on cruise ship 
gambling activities in state waters."2 This part of the initiative measure was also 
highlighted in the sixth and seventh sentences of the legislative affairs agency summary 
for the initiative: "The bill also taxes gambling on cruise ships. The tax is 33 percent of 
the cruise ship's adjusted gross income from the gambling." The gambling tax is also 
listed as part of the third of four major points highlighted by the initiative sponsors in the 
"Statement in Support" of the initiative set out in the 2006 Primary Election Voter's 
Pamphlet: "3. End tax evasion - All legal gambling operations in Alaska, except those 
on cruise ships, pay 1/3 of their profits to charity or in tax. Lucrative cruise line casino 
operations in Alaska pay nothing....under the initiative, the cruise lines will pav the same 
taxes that local businesses and U.S. registered vessels pay on their income and gambling 
profits." (Emphasis in original). See p. 19 of enclosed copy of Primary Election Voter 
Pamphlet.

In Warren v. Thomas, 568 P.2d 400, 402-03 (Alaska 1977), the Alaska Supreme 
Court considered the prohibition on repeal of an initiative measure set out in 
art. XI, sec. 6. In Warren, the Court recognized that the legislature has broad power; to 
amend an initiative, subject to the limitation that the amendments do not "so emasculate 
the law that it is effectively repealed." The holding in Warren was reaffirmed recently in 
State v. Trust the People. 113 P.3d 613, 623 (Alaska 2005): "[EJven amendments to 
popularly-initiated legislation must still 'effectuate [ ] the intent of the electorate,' and an 
amendment that 'so vitiates an act passed by initiative as to constitute its repeal' is not 
acceptable." The Warren Court found that the legislature's amendments of the initiated 
law in that case served to clarify and render the law more precise, and thus did not repeal 
it. Id . at 403. In contrast, any bill that would enact an outright repeal of three sections of 
the cruise ship initiative in question would be seen as unconstitutional because such a bill 
would not clarify and render the initiative measure more precise but rather it would 
vitiate a significant part of the enacted measure.

' The ballot summary language is set out on p. 12, of the Primary Election
Voter Pamphlet for the 2006 Primary Election, copy enclosed.

j The legislative affairs agency summary is set out on p. 12, of the Primary
Election Voter Pamphlet for the 2006 Primary Election, copy enclosed.
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There is some amount of tension in striking the balance between the legislature's 
power to amend, and the constitutional prohibition on repeal, a law enacted by initiative. 
We are aware that the Court in the earlier case of Warren v. Boucher, 543 P.2d. 731, 737 
(Alaska 1975) outlined the legislature's broad power to amend an initiated measure. The 
Boucher case recognized the legislative power to "assure that initiatives which were ill- 
advised, which might seriously cripple or frustrate the sound working of government, or 
which might be impracticable, could be altered or corrected rapidly by the legislature.'' 
(Emphasis added.) However, the later decision in Warren v. Thomas while citing 
Boucher, still recognized that the legislature's power to amend did not allow the 
legislature to repeal an initiated law. Under these authorities, the legislature could enact 
an amendment that would alter or correct the gambling provisions of the cruise ship 
initiative, but, it may not under art. XI, sec. 6, repeal those provisions.

Conclusion

The state has not permitted the gaming activity that takes place on cruise ships. 
Therefore, that same kind of activity cannot take place on Indian lands in the state under 
the Indian Gaining Regulatory Act. The tax on cruise ship gambling imposed by 
Ballot Measure 2 does not alter this analysis. The tax is on an activity that is not 
permitted by state law, but is nevertheless permitted by federal law. TTiis does not 
provide a basis for tribes to conduct the type of gambling that takes place on cruise ships 
on Indian lands.

Even if the Ballot Measure 2 gamblir.:»tax provisions did open the door to Indian 
gaming in the state, the legislature could not repeal them during the current session 
without violating the Alaska Constitutional ban on repealing legislation enacted by 
initiative within two years of its effective date.

Sincerely,

Attorney General

TJC.DNB.ade

Enclosures
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February 26, 2007

The Honorable Bill Stoltze 
State House of Representatives 
State Capitol, Room 501 
Juneau, AK 99801

Re: Amendment of Laws Enacted by Initiative

Dear Representative Stoltze:

During a budget hearing on February 15, 2007, you requested that our office 
provide you with an analysis on two matters related to voter initiatives. You asked, first, 
for a summary of the case law on the legislature’s authority to amend a law enacted by 
voter initiative within two years of enactment, and second, for a history of the 
legislature’s amendments to initiatives during those first two years. The reason to 
examine the legislature's authority to change an initiated law during the first two years 
that the law is effective is the prohibition in the Alaska Constitution against the repeal of 
an initiative during those years. Alaska Const., art. XI, sec. 6. This limit on repeal has 
been interpreted to restrict the legislature’s power to amend an initiated law during its 
first two years even though the Constitution expressly permits amendments to initiated 
laws at any time.

1. Summary of the case law

The Alaska Supreme Court has addressed the legislature’s authority to amend an 
initiated law in three cases, although it has reviewed the actual exercise of this authority 
in only one case. The first case in which the Court discussed the subject is Warren v. 
Boucher, 543 P.2d. 731,737 (Alaska 1975), a case reviewing the legislature’s exercise of 
its authority to void an initiative petition by enacting substantially the same measure in 
legislation. Alaska Const., art. XI, sec. 4. The power to amend was described as “broad” 
and “a check or balance against the initiative process.” 543 P.2d. at 737.

#
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The Court speculated that the purpose of the power to amend was

to assure that initiatives which were ill-advised, which might 
seriously cripple or frustrate the sound workings of government, or 
which might be impracticable, could be a lte red o r corrected rapidly 
by the legislature. It was obviously intended by the framers that the 
initiative process should not be permitted to disrupt vital 
governmental functions or to impose intolerable burdens upon 
established administrative systems. [Id . (emphasis added).]

Two years later, in Warren v. Thomas, 568 P.2d 400,402-03 (Alaska 1977), the 
Court considered a challenge to the legislature's amendment of laws adopted by 
initiative. The initiated laws concerned public official financial disclosure, and the 
legislature amended them soon after they became effective. The amendments moved the 
deadline for filing financial disclosure reports from February to April of 1975 and 
excused public officials leaving office from the obligation to file. Although the amended 
laws differed in many respects from the initiative measure, the Court found that the 
amendments did not amount to a repeal: “[t]here are considerable language changes, but, 
these clarify and render the law more precise. The fines for violations of the law have 
been reduced but the penalties are still significant,” and “the amended law still imposes 
substantial disclosure requirements on public officials and effectuates the intent of the 
electorate that those in a position of public trust be held to a high standard of financial 
disclosure.” Id . at 402. The changes were not found to so vitiate the regulatory scheme 
“as to 'constitute its repeal.”’ Id . (quoting Boucher, 543 P.2d. at 737). Although it 
upheld the amendments under review in Thomas, the Court clearly viewed the prohibition 
against repeal as a limitation on the legislature’s authority to amend an initiative. For an 
amendment to be authorized during the first two years of an initiative, it must continue to 
further the intent of the voters.

The third case in which the Court discussed the legislature’s power to amend an 
initiative was State v. Trust the People, 113 P.3d 613, 623 (Alaska 2005). That case 
concerned the legislature’s exercise of its power to supplant an initiative measure by 
passing a substantially similar law, rather than its power to amend after an initiative is 
enacted by the voters. Although the Court recognized that the power to supplant is 
somewhat narrower than the power to amend, the Court relied in part upon its earlier 
decision in Thomas. The Court characterized Thomas as holding that “amendments to 
popularly-initiated legislation must still 'effectuate the intent of the electorate,’ and an 
amendment that ‘so vitiates an act passed by initiative as to constitute its repeal’ is not 
acceptable.” Id . at 623 (quoting Thomas, 568 P.2d at 403).

In Tn<st the People the Court identified three factors relevant to determining 
whether a proposed initiative and legislation were substantially the same. Although this
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test was developed with regard to the power to supplant, rather than the somewhat 
broader power to amend, the test may also be helpful in determining whether proposed 
changes would continue to promote the same goals of the electorate in enacting the 
initiative. First, the scope of the subject matter is important: ‘The broader the reach of 
the subject matter, the more latitude must be allowed the legislature to vary from the 
particular features of the initiative,” Id  at 620-21 (quoting Boucher, 543 P.2d. at 736), 
and conversely, “the simpler and more focused a law is, the fewer details that can be 
adjusted without effecting a fundamental change in the measure’s purpose and effect.”
Id. at 621. Second, whether the general purpose of the amended initiative would be the 
same as the original is important. Clues to the purpose of the initiative can be found in 
the text of the initiative measure, the ballot summary for the measure, and the arguments 
published in connection with it, such as the supporters’ statement in the voter’s pamphlet. 
Id  at 622. Third, the Court examines whether the initiative and proposed legislation 
employ the same means to accomplish its purpose. The means can be similar, rather than 
identical, so long as they truly accomplish the goals of the initiative measure. Id .

In Trust the People, the Court applied the test to determine whether a proposed 
initiative restricting the governor’s power to appoint a temporary United States Senator 
should be supplanted by legislation retaining that authority temporarily until the results of 
a special election to fill the vacancy could be certified. The Court found that the scope of 
the initiative was narrow, filling a vacancy, and that its purpose, to eliminate the 
governor’s appointment power, was significantly different from the purpose of the 
legislation, which provided for the governor to retain this authority. In addition, the 
means chosen to fill the vacancy, particularly with regard to the role of the governor, 
were dissimilar. The Court concluded that the proposed initiative and the legislation 
were not substantially the same and held that the legislation did not supplant the proposed 
initiative.

2. H istory of legislative am endm ents daring  the first two years o f an 
in itiative m easure’s enactm ent

Our research discovered few amendments to initiated laws during the first two 
years of their enactment We found two, in addition to the 1974 public official financial 
disclosure initiative enacted in 1974 and examined in Thomas, 568 P.2d 400, that was 
discussed previously. The legislature adopted a number of amendments to a 1998 
initiative on the medical use of marijuana. A copy of 1999 Inf. Op. Att’y Gen. (May 24; 
883-99-0037) (providing an analysis of the bill amending the initiated law) is attached for 
your information.

The legislature also amended the gas line initiative enacted in 2000 by changing 
the definition of “project.” An analysis of that bill is also attached. In addition, various



“housekeeping” amendments to sections enacted by the gas line initiative were made by 
the 2003 “revisor’s bill.” CSSB49(STA) (secs. 54,55, 56, 57 A  58, ch. 35, SLA 2003). 
These amendments are by definition minor and corrective and do not change the meaning 
of any law. AS 01.05.031.

If you have additional questions or further assistance is required, please do not 
hesitate to contact me.

Enclosures

cc w/enc: John Bitney, Legislative Liaison, Office of the Governor
AAG D. Behr, Legislation A  Regulations, Acting Legislative Liaison, 

Office of the Attorney General

Sincerely,

Attorney General

m
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B efo re :  B R Y N E R . C h ie f  Ju s t ice ,  M A T T H E W S . E A S T A U G H . F A B E . and C A R P E N E T 1 . Ju s t i c e s .

O P IN IO N
C A R P E N E T l . Ju s t ice .

I .  I N T R O D U C T I O N

B eca u se  o f  the need for re so lu t ion  o f  the i s su e s  raised in th is  ca se  before the e lect ion , we i s su ed  our O rder on August 

20 . 2004, with an o p in io n  to fo l low . T h i s  i s  that o p in io n .—

F N I .  T h e  O rder provided:

T ru st  the People , an initiative committee, submitted an initiative that proposed to determine the manner in 

w h ich  vacanc ies  in A laska 's  two United S la te s  Senate seats would be f i l led ;  after some de lay in the 

cc i l i f i c a t io n  p ro c e s s .  T ru st  the People fi led  suit  against Lieutenant G overnor L o ren  Leman. T h e  Lieutenant 

G o v ern o r  eventual ly  denied cert i f icat ion  o f  (he in it iative, determining that the Seventeenth Amendment o f  the 

United States C onst itut ion  prohibited enactment o f  the proposed Jaw by initiative. F o l lo w in g  oral argument 

on the i s su e ,  S u p e r io r  Court Judge  M ark  R in d n e r  ruled that the constitutionality o f  the in it iative shou ld  not be 

con s id e red  u n le s s  and until the voters enact the in it iative into law; a cco rd ing ly ,  he held that the Lieutenant 

G o v e rn o r  erred by denying certif icat ion  o f  in it iative and ordered him to cert ify  the init iative. Pursuant to the 

super io r  court ' s  o rd er ,  the initiative was ce r t i f ied ;  it was subsequently  placed on the ballot for the November 

2004 statewide general e lect ion .

On Ju n e  5, 2004 H o u se  B i l l  (H .B .)  4 1 4 ,  A A n  A ct  relating to f i l l in g  a vacancy in the o f f ice  o f  U n ited  States 

senator, and to the defin it ion  o f  A p o l i t i c a l  party A; and prov id ing  for an effect ive  date A was enacted into 

law. On June  1 5 .  2004 the Lieutenant G o v e rn o r  removed the initiative from the ballot and the state moved to 

d i s m i s s  this  appeal as moot on  Ihe grounds that H .B .  4 1 4  and the initiative were substantia lly  the same, and 

that the in it iative was therefore void under art ic le  X I ,  se c t io n  4 o f  the Alaska C o n st itu t io n . T ru st  the People 

filed a separate case  in super io r  court seek ing  a declaratory judgment that the proposed  in it iative must be 

placed on the N ovem ber ballot. On Ju ly  8 ,  2004 we is su ed  an order in which we in formed the parties that wc 

would co n s id e r  the i s su e  o f  substantial sa m ene ss  when we considered the merits  appeal in v o lv in g  the 

Seventeenth Am endm ent from the first super io r  co u it  action. Oral argument was held before th is  court  on Ju ly  

2 1 , 2 0 0 4 .

I T  I S  O R D E R E D :

1 .  T h e  law enacted to supplant the in it iative (H B  4 1 4 )  i s  not substantially the sam e as the in it iative because

( 1 )  it p rov ide s  that the governor w il l  f i l l  a senate vacancy by appointment, whereas the in it iative p rov ide s that 

all vacancies w il l  be fi l led by popular e lect ion , and (2) e lim inating gubernatorial appointments from the 

p ro ce s s  o f  f i l l in g  senate vacanc ies  i s  a pr imary ob ject ive  o f  the initiative. There fo re ,  the in it iative i s  not void, 

and the state's motion  to d i s m i s s  th is  appeal as moot i s  D E N I E D .

2. Ju d g e  R in d n e r  d id  not err in d ec l in ing  to co n s id e r  whether the initiative v io lates the Seventeenth 

Amendment u n le s s  and until it is  approved by the voters and in ru ling that the lieutenant governor w rongfu l ly  

denied ce rt i f ica t ion  o f  the initiative. T h e  general rule  i s  that a court should not determine the constitutionality  

o f  an in it iative u n le s s  and until it i s  enacted. T h e re  are two except ion s  to this. F irst ,  where the in it iative i s  

challenged on the b a s i s  that it does not co m p ly  with the state constitutional and statutory p io v i s io n s  regulating 

in it iatives, c o u i t s  are empowered to conduct pre-elect ion rev iew . Secon d , co u it s  are a lso  empowered to 

conduct pre-e lection rev iew  o f  in it iatives where the in it iative i s  d e a r ly  unconstitutional o r d e a r ly  unlawful. 

Neither except ion  app lie s  to th is  case. T h e  f ir st  except ion  does not apply because the present cha llenge  does 

not invo lve  state const itut ional and statutory p ro v i s io n s  regulating in it iatives. T h e  se co n d  except ion  d o e s  not 

apply because the in it iative i s  not c lear ly  unconstitutional :  whether the Seventeenth Am endm ent permits or 

precludes lawmaking by initiative with respect to f i l l in g  senate vacancies presents  an open and fairly 

debatable con st itut iona l quest ion. T h e  d e c i s io n  o f  the super io r  court, deferring rev iew o f  the in it iative and 

d irect ing the l ieutenant governor to cert i fy  the in it iative, i s  A F F I R M E D .

3. T h e  in it iative entitled A A n  Act Relat ing to F i l l in g  a V a ca ncy  in the O f f ic e  o f  United States S en a to rA  

(0 3 - S E N V )  sha ll  be placed on the ballot.

4. An op in ion  w i l l  fo l lo w .
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A  c i t iz e n s '  g roup  obtained su f f ic ie n t  s ignatures  to place on  the N ovem ber 2004 ballot an in it iative restr icting the 

g overn or ' s  p o w er  to tem porari ly  appoint a United Sta les senator. T h i s  ca se  c o n ce rn ed  whether the in it iative shou ld  go 

before the voters .

* 6 1 5  T h e  A laska C onst itut ion  p rov id e s  that i f  the legis lature enacts leg is la t ion  that i s  ❖  substantially  the s a m e $  as a 

p roposed  in it iative, the in it iative i s  void. B eca use  the legis lature enacted leg is la t ion  that add re sse s  the same topic , the 

lieutenant governor removed the in it iative from the ballot. T h i s  case f ir st required u s  to determine whether the 

leg is la t ion  i s  ^ s u b s t a n t ia l ly  the s a m e ^  as the initiative s o  as to render it void under the A laska Const itution. We 

decided this  q uest ion  in the negative. B ecause  we concluded that the pr inc ipa l purpose  o f  ih r  in it iative i s  to completely  

lem ove from the governor all  p o w er  to make temporaiy appointments to the o f f i c e  o f  United States senator, while  the 

effect o f  the leg is la t ion  i s  to preserve in all ca se s  the governor 's  power to make temporary appointments to that o ff ice ,  

we held that the leg is la t ion  i s  not ❖  substantia lly  the s a m e ^  as (he initiative.

T h e  Seventeenth Am endm ent to the United Slates Const itut ion  prov ide s  that ❖  the le g i s la t u r e ^  o f  any state may 

em pow er the governor to make a temporary appointment o f  a United States senator when a vacancy o ccu rs  in that 

o f f ice .  T h e  state argues that th is  rower i s  reserved to the Alaska State L eg is la ture  and may not be exe rc i sed  by ihe 

people through the in it iative. T h e  in it iative sp o n so r s  respond that th is  d ispute i s  not sub ject  to reso lution  before Ihe 

e lec t ion ;  they c la im  that it w i l l  o n ly  be r ipe  for d e c i s io n  i f  the in it iative p a sse s .  T h u s ,  the ca se  required that wc 

determine whether pre-e lect ion le v ie w  o f  the initiative i s  appropriate under our law. W e  decided th is  quest ion also  in 

the negative. W e  conc lu d ed  that pre-e lection rev iew may extend o n ly  to subject-matter re st r ic t ion s  that arise from 

A laska law and that s p e c i f i c a l ly  address  the in it iative p ro c e s s  o r to p rop osa ls  that are c lea r ly  unlawful under 

co n tro l l in g  authority. B eca use  the proposed  in it iative meets neither o f  these tests ,  we held that it shou ld  go before the 

voters and that Ihe state's Seventeenth Amendment cha llenge was premature.

A c co rd in g ly ,  we d irected the lieutenant governor to place the initiative on the Novem ber ballot.

1 1 .  F A C T S  A N D  P R O C E E D I N G S

In A laska ihe p eo p le 's  right to enact leg is la t ion  by in it iative i s  guaranteed by art ic le  X I  o f  the Alaska Const itution, 

w h ich  states; ❖  T h e  people may propose  and enact laws by the init iative, and approve or reject acts o f  the legislature 

by the referendum . ❖  — -  O n c e  an application fo r  a proposed initiative has been s ign ed  by one hundred qualif ied 

voters , it i s  f i led with the lieutenant governor,  who must cert i fy  the initiative i f  he f ind s it in the proper f o r m J - ^

F N 2 .  A L A S K A  C O N S T . ,  ait. X I .  §  1 . Th e re  are certain subject matter l im itat ions  on  the people 's  power to 

enact in it ia tives . In it ia t ive s  ❖  sha ll  not be used to dedicate levenue, make o r  repeal appropriations, ciente 

courts ,  d e f in e  the ju r i s d i c t io n  o f  courts  o r p re sc r ib e  their lu le s ,  o r enact local o r  spec ia l legis lation. 0  

A L A S K A  C O N S T  . an. X I .  § 7 . T h e  proposed init iative now befo ie  the court d o e s  not implicate any o f  these 

lim itat ions.

F N 3 .  A L A S K A  C O N S T  . art. X ) .  j} 2 .

On September 4 ,  2003 an in it iative com m ittee named T ru st  the People sought to e x e r c i s e  the power granted by article 

X I .  T h e  comm ittee submitted an in it iative application for a proposed b il l  entitled ❖  A n  Act  Relating to F i l l in g  a 

Va ca ncy  in the O f f i c e  o f  United S ta le s  S e n a t o r ^  ( 0 3 - S E N V ,  a lso  referred to as ❖  the in i t ia t iv e ^ ) .  T h e  proposed 

initiative was intended to repeal former A S  1 5 .4 0 .0 1 0 , w h ich  gave the governor the pow er to f i l l  a vacancy in the 

o f f ice  o f  United States senator by appointment. U nder the pr io r law, i f  thirty months o r  le s s  remained in a vacating 

senator's  term, the g overn or ' s  appointee would se rve  as senator for the remainder o f  the term. W hen  the initiative was 

submitted. A S  1 5 .4 0 .0 10  p rov ided :

W hen a vacancy o c c u r s  in the o f f i c e  o f  United States senator, the governor, at least f ive  days after ihe dale o f  Ihe 

vacancy but w ith in  30 days after the date o f  the vacancy, sha l l

( 1 )  appoint a qua lif ied person  w ho , i f  the p re d e ce s so r  in o f f i c e  was nominated by a po l it ica l party, has been, for the s i x  

months before the date o f  the vacancy , and i s ,  on  the date o f  appointment, a member o f  the same polit ica l party as that 

w hich  nominated the p re d e ce s so r  in o f f ic e  to f i l l  the * 6 1 6  vacancy temporari ly until the vacancy i s  f i l led  permanently 

by e le c t ion ;  and

(2) by proc lamation and sub ject  to th is  chapter,  ca ll  a spec ia l primary e lection and a sp ec ia l  e lect ion  to f i l l  the vacancy
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fo r  the remainder o f  the term o f  the predecessor in o f f i c e  i f  the p red ece s so r 's  term would exp ire  m ore than 30 calendar 

months after the dale o f  the vacancy.*— *

I: N 4 . S e e  C h .  4, §  I ,  S L A  2002. T h i s  statute was amended on June 5, 2004 by H B 4 1 4 .  S e e  C h .  50. S L A  

2004.

U nd er the proposed  in it iative, all vacancies in the o f f i c e  o f  United States senator must be f i l led  by  the voters in a 

spec ia l e lec t ion  and the governor would have no power o f  appointment. Under the proposed in it iative there cou ld  be 

no in cum ben cy  advantage because no temporary appointment would be permitted. The  procedural a spects o f  the 

spec ia l e lec t ion  (t im ing, term iim it s ,  pr imaries, etc ) would m ir ro r  the current method by which vacanc ies  in the o f f ice

o f  United States representative arc f il led by specia l e lect ion . —  W e  set out the proposed initiative in its entirety in the 

margin.

F N 5 .  S e e  A S  I5 .4 0 . 14 0 - .2 2 0 .

F N 6 .  S e c t i o n  1 .  A S  1 5 .4 0 . 14 0  is amended to read:

S e c .  1 5 . 4 0 . 1 4 0 . C o n d i t i o n  a n d  t i m e  o f  c a l l i n g  s p e c i a l  e l e c t i o n .  W hen a vacancy o ccu rs  in the o f f i c e  o f  United 

States senator o r  United S la te s  representative, the governor sha l l ,  by proclamation, ca ll  a spec ia l  e lection to 

be held on a date not le s s  than 60, nor more than 90, days after the date the vacancy o ccu r s .  H ow ever , i f  the 

vacancy o c c u r s  on a dale that is  le s s  than 60 days before o r  i s  on or after the date o f  the primary e lection in 

the general e lec t ion  year during which a candidate to f i l l  the o f f i c e  is  regularly  elected, the g overn or may not 

ca ll  a sp ec ia l  e lect ion .

S e c t i o n  2 .  A S  1 5 .4 0  i s  amended by a adding a new sect io n  to read:

S e c .  1 5 . 4 0 . 1 6 5 .  T e r m  o f  e l e c t e d  s e n a t o r .  At the spec ia l e lect ion , a United States senator sha ll  be elected to f i l l  

the remainder o f  the unexp ircd term. The  person  elected sha ll take o f f ice  on the date the United S lates  Senate 

meets, co n v e n e s ,  o r  reconvenes fo l low ing  the ce rt i f ica t ion  o f  the resu lts  o f  the specia l e lect ion  by the director. 

S e c t i o n  3. A S  1 5 .40 .200 i s  amended to read

S e c .  1 5 . 4 0  2 0 0 .  R e q u i r e m e n t s  o f  p a r t y  p e t i t i o n  Pet it ions for the nomination o f  candidates o f  polit ical parties 

sh a l l  state in substance (hat the parly d e su e s  and intends to support the named candidate for the o f f ic e  o f  

United S la te s  senator o r United Slates representative, as appropriate, at the special e lection and requests that 

the name o f  the candidate nominated be placed on  the ballot.

S e c t i o n  4 .  A S  1 5 .40 .220  i s  amended to read:

S e e .  1 5 . 4 0  2 2 0 . G e n e r a l  p r o v i s i o n s  f o r  c o n d u c t  o f  s p e c i a l  e l e c t i o n .  U n le s s  sp ec i f ica l ly  provided otherwise, 

all p r o v i s i o n s  regarding the conduct o f  the general e lect ion  sha ll govern the conduct o f  the sp ec ia l  e lection o f  

the United States senator or United States representative, inc luding p rov is ion s  co n ce rn in g  voter 

q u a l i f ica t io n s ;  p ro v i s io n s  regarding the duties , p o w ers ,  r igh t s ,  and ob ligations o f  the d irecto r ,  o f  other 

e lec t ion  o f f i c ia l s ,  and m unic ipa lit ie s ;  p rov is ion  for not if ication  o f  the e lect ion ; p rov is ion  for payment o f  

e lec t ion  e x p e n se s ;  p ro v i s io n s  regarding em p loyee s  being allowed time from work to vote; p ro v i s io n s  for the 

count ing , rev iew ing , and certif ication o f  returns ; p ro v i s io n s  for the determination o f  the votes and o f  recounts , 

co n te st s ,  and appeal; and p rov is ion  for absentee voting.

S e c t i o n  5 .  A S  1 5  40 3 1 0  i s  amended to read:

S e c .  1 5 . 4 0 . 5 1 0 .  G e n e r a l  p r o v i s i o n s  f o r  c o n d u c t  o f  s p e c i a l  e l e c t i o n  U n le s s  sp ec i f ica l ly  provided otherwise, 

all p r o v i s i o n s  regarding the conduct o f  the general e lect ion  sha ll govern the conduct o f  the spec ia l e lection o f  

the governor and lieutenant governor, in c lu d in g  p ro v i s io n s  con cern in g  voter qua lif icat ions ;  p ro v is io n s  

regarding the duties , pow ers ,  r ights, and ob l iga t ions  o f  the d irector , o f  other e lect ion  o f f i c ia l s ,  and o f  

m u n ic ip a l it ie s ;  p ro v is io n  for notif ication o f  the e lect ion ;  p rov is ion  for payment o f  e lect ion  exp en se s ;  

p ro v i s io n s  regard ing em p loyees being a l lowed time from work to vote; p ro v is io n s  for the counting, 

tev iew ing , and cert i f ica t ion  o f  returns; p ro v i s io n s  fo r  the determination o f  the votes and o f  recou nts ,  conte sts ,  

and appeal; and p ro v is io n  for absentee voting.

S e c t i o n  6 .  A S  15 .4 0 .4 7 0  i s  amended to read:

S e c .  1 5 . 4 0 . 4 7 0 .  G e n e r a l  p r o v i s i o n  f o r  c o n d u c t  o f  s p e c i a l  e l e c t i o n .  U n le s s  sp e c i f ica l ly  provided o th erw ise ,  all 

p ro v i s io n s  regarding (he conduct o f  the general e lect ion  sha ll  govern  the conduct o f  the specia l e lection o f  

stale  senato rs ,  in c lu d in g  the p ro v i s io n s  co n ce rn in g  voter qua lif icat ions ;  p rov is ion s  regarding the duties, 

pov/ers ,  r ig h t s ,  and ob l igat ions  o f  the d irector , o f  other e lect ion  o f f i c ia l s ,  and o f  m unic ipa lit ie s ;  p ro v i s io n  fo r 

not if ica t ion  o f  the e le c t io n ;  p rov is ion  for payment o f  e lection  e x p e n se s ;  p ro v i s io n s  regarding em p lo yee s  being
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allowed l im e  f ro m  work 10 vote ; p ro v i s io n s  fo r ihe counting , rev iew in g ,  and cert i f ica t ion  of returns; 

p r o v i s .o n s  for the determination o f  (he votes and o f  recounts, co n te st s ,  and appeal; and p rov is ion  for absentee 

voting.

S e c t i o n  7. A S  1 5 . 4 0 0 1 0 . 1 5 .40  050. 15 .40 .0 60 , 1 5 .40.070. 15 .4 0 .0 7 5 . 1 5 . 4 0 . 1 3 0 . and ( J 15 4 0 . 1 3 5  are

repealed.

S e c t i o n  S .  E f f e c t i v e  D n t e .  T h i s  A c t  takes effect January I ,  2005.

* 6 1 7  After the in it iative was submitted to Lieutenant G o vern o r  Loren  Leman, it was referred to the Depait inem o f  Law 

for p r e c e i t i f i c a t io n  lev iew . W hen  a month passed and the initiative had not been ce r t i f ied ,  T ru st  the People filed a 

com plaint against L ieutenant G o v e rn o r  Lem an and Attorney General G reg g  R r n k e s  ( 1 > T r u s t  t h e  P e o p l e  I  V ) .  T ru st  

the People alleged that Lieutenant G o ve rn o r  Leman and Attorney General R en k e s  were un law fully  delaying 

cert i f icat ion  in vio lation o f  Alaska statutory and constitutional law. T ru st  the People sought a declaratory judgment 

that the lieutenant governor was required to immediately cert i fy  the in it iative and prepare petit ions and booklets for 

c ircu lat ion . A  hearing co n ce rn in g  the delay was held on  October 10, 2003 before S u p er io r  C o u rt  Judge Mark Rindner. 

At the hearing the parties agreed that by O ctober 2 7 ,  2003 the lieutenant governor would either cert i fy  the initiative 

and provide T ru st  the Peop le  with petit ion booklets as required by law o r  prov ide T ru st  the People with a written 

denia l o f  ce rt i f ica t ion  A  written order co n ce rn in g  the parties' agreement was entered on O cto b e r  1 3 , 2003.

On October 20, 2003 the Department o f  L aw  is sued  an op in ion  staling that Ihe in it iative O i s  not a proper exe rc ise  o f  

the law making power reserved  to the people under A rt ic le  X I I ,  S e ct io n  l l  o f  the A laska  C onst itut ion . •O —  The  

Department o f  L a w  determined that, under the Seventeenth Amendment to the United S la te s  C onst itut ion , the people 

do not have the power to determine by in it iative the method by which vacancies in the o f f i c e  o f  U .S .  senator w il l  be 

f i l led . T h e  Seventeenth Am endm ent states in fu l l :

P N 7 . A i t i c le  X I I ,  se c t io n  1 1  o f  the A laska Const itut ion  prov ides:

A s  u sed  in th is  con st itu t ion , the terms O b y  l a w ^  and O b y  the lep . la tu re .O  o r  variations c f  these terms, are 

used interchangeably when related to the law making powers . U n l e s s  c l e a r l y  i n a p p l i c a b l e ,  t h e  l a w - m a k i n g  

p o w e r s  a s s i g n e d  t o  t h e  l e g i s l a t u r e  m a y  b e  e x e r c i s e d  b y  t h e  p e o p l e  t h o u g h  t h e  i n i t i a t i v e ,  s u b j e c t  t o  t h e  

l i m i t a t i o n s  o f  A r t i c l e  X ' .

(F m p h a s is  added )

T h e  Se ra te  o f  the United States sha l l  be co m p osed  o f  two Senators from each State, elected by the people thereof, for 

s i x  years , and each Senator sh a l l  have one vote. T h e  e lectors  in each State sha ll have the qua lif icat ions requisite for 

e lec to r s  o f  the m ost  num erous branch o f  the State leg is latures.

W h e n  vacanc ies  happen in the representation o f  any slate in the Senate, the execut ive  authority o f  such  Slate shall 

i s su e  w r it s  o f  e lec t ion  to f i l l  su ch  va ca nc ie s :  P r o v i d e d .  That the legis lature o f  any State may empower the executive 

thereo f to make temporary appointments until the people f i l l  the vacancies by e lec t ion  as the leg is lature may direct.

T h i s  amendment sha l l  not be so  construed as to affect the election or term o f  any Senator ch o se n  before it becomes 

valid as part o f  the C onst itut ion .

C o n c lu d in g  that the plain language o f  the Seventeenth Amendment vests  the power to determine how  to f i l l  U .S .  

Senate vacanc ies  e x c lu s iv e ly  in  each state's formal representative body, the department recom mended that the 

lieutenant governor not ce r t i fy  the in it iative because it proposed a law that may not be enacted via the initiative 

p r o c e s s .  Lieutenant G overnor Lem an denied cert i f ica t ion  o f  the initiative on October 2 1 ,  2003.

O n  O ctober 30. 2003 Judge R in d n e r  conducted a hearing regarding the denial o f  cert i f ica t ion . T ru st  the People argued 

iha l the lieutenant governor 's  power to d e n y  ce rt i f ica t ion  o f  initiatives was limited to ^ p r e c i s e  state constitutional ... 

g u i d e l i n e s ^  (presum ably  those set out in art ic le  X I ,  sect ion  7 o f  the Alaska C onst itut ion) and had therefore been 

im p roper ly  exe rc i sed  in th is  ca se . T ru st  the People  a lso  argued mat any quest ion  regarding the constitutionality  o f  the 

in it iative could  be addressed through rev iew  by the courts  on ly  i f  and when the voters o f  A laska  passed the initiative. 

T h e  state argued that Lieutenant G o v e rn o r  Lem an had the power to deny cert i f ica t ion  i f  the in it iative concerned a 

su b je c t  that was outside the p eo p le 's  in it iative pow er, and (hat denial was proper in  th is  ca se  because under federal 

const itut ional law, the method o f  f i l l in g  U .S .  Senate vacancies cannot be determined by  init iative.

* 6 1 8  R e ly in g  o n  our d e c i s io n  in K o d i a k  I s l a n d  B o r o u g h  v .  M a h o n e y .  —  Judge R in d n e r  ru led  that the 

const itut iona lity  o f  the proposed  in it iative sho u ld  not be considered  un le s s  and until (he A laska voters enact the
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in it ia tive  into law. A c c o rd in g ly ,  Judge  R in d n er  held that Lieutenant G o v e rn o r  Leman erred by  d eny ing  cert i f ica t ion

and ordered  him to ce r t i fy  the in it iative and provide petit ion books  to T ru st  the People .—  Judge R in d n e r  emphasized 
that h e  was not rea ch ing  the merits o f  the state's Seventeenth Am endm ent argument. T h e  s ta ir  appealed but did  not 

seek a stay o f  the su p e r io r  court ' s  order. T ru st  the People c ircu lated the petit ion and obtained almost 30,000 s ignatures . 

O n  O ctobe r 30, 2003 Lieutenant G overnor Leman cert i f ied  the petit ion fo r in c lu s io n  on  the ballot for the N ovem ber 

2004 statewide general e lect ion .

F N S  7 1  P . 3 J  896  (A la ska  2003). In  M a l i o n e y  we held that a munic ipal c lerk ,

in d eterm in ing  whether an in it iative ❖  would be en fo rcea b le  as a matter o f  la w .O  shou ld  o n ly  reject a 

petit ion that v io lates  any o f  the l iberally  construed statutory o r constitutional re st r ic t ion s  o n  in it iatives or that 

p ro p o se s  a substantive ordinance where co n tro l l in g  authority e stab l i she s  un con st itut iona l ly .

I d  at 900. S e e  i n f r a  d i s c u s s io n  at Pa il IV  B

F N 9  T r u s t  t h e  P e o p l e  v. S t a t e  o f  A l a s k a ,  No. 3 A N - 0 3 - 1 2 2 1 7  C i .  (A laska Super . ,  N ovem ber 3, 2003).

B r ie f in g  for ihe appeal o f  the super io r  court 's  d ec i s io n  was completed by early M a y . On June 5 , 2004 H ouse  B i l l

(H B .)  4 1 4 ,  O A n  A c t  relating to f i l l ing  a vacancy in the o f f ic e  o f  United States senator, and to the def in it ion  o f

O p o l i t i c n l  p a r t y a n d  p rov id ing  for an effect ive dateO  was enacted into law without G o v e rn o r  M u rk o w sk i ’s  

s i g n a t u r e . H o u s e  B i l l  4 1 4  p rov ide s in pertinent part:

F N 10. H  B . 4 1 4 ,  2 3 rd  L e g i s  . 2d S e s s .  (2004).

FN  1 1 . S e e  b i l l  h i s to ry  for H .B .  4 1 4 ,  available at h ttp :/ /w w w .leg is  . state ak u s /bas is  (last vis ited Ju ly  2 7 ,  

2004). U n d er  the A laska C onst itu t ion , when the legis lature i s  not in s e s s io n ,  the governor has twenty days to 

s ig n  or veto a b i l l ,  o r  it w i l l  becom e law without h i s  s ignature. A L A S K A  C O N S T ,  art. I I ,  §  1 7  B ecause  the 

governor neither s igned  nor vetoed H .B .  4 1 4 .  it became law without h is  s ignature.

S e c t io n  I .  The  uncod if ied  law o f  the State o f  Alaska i s  amended by adding a new section to read:

L E G I S L A T I V E  I N T E N T .  It i s  the des ire  o f  this  legis lature (hat the p r e v i s io n s  o f  s e c s .  2-8 and 10  o f  this  Act, which

are substantia l ly  s im i la r  to those  proposed  in an initiative pet it ion, not be repealed for at least two years aftei the A ct ' s

a ffect ive  date.

S e c t io n  2 . A S  1 5 .4 0 . 1 4 0  i s  amended to read.

S e c .  1 5 .4 0 . 1 4 0  C o n d i t io n  a n d  t im e o f  ca l l in g  o f  sp e c ia l  e le c t io n .  W h e n  a vacancy o ccu r s  in the o f f ic e  o f  U n i t e d  

S t a t e s  s e n a t o r  o r  U n ited  S la te s  representative, the governor sha l l ,  by proc lam ation , ca l l  a special e lect ion  to be held on 

a date noi le s s  than 60 , nor more than 90. days after the date the vacancy o ccu rs .  H ow ev er , . i f  the vacancy o c c u r s  on  a 

date that i s  le s s  than 6 0  days before or i s  on or after the date o f  the pr im ary e lect ion  in  t h e  general e lect ion  year d a r i n g  

w h i c h  a  c a n d i d a t e  t o  f i l l  t h e  o f f i c e  i s  r e g u l a r l y  e l e c t e d ,  the governor may not ca l l  a spec ia l e lection.

S e c t io n  3. A S  1 5 .40 i s  amended by adding a new section to read:

S e c .  1 5 . 4 0 . 1 4 5 .  T e m p o r a r y  A p p o in tm e n t  o f  United S ta te s  S e n a t o r .  W h en  a vacancy o ccu rs  in the o f f i c e  o f  United 

States senator, the governor may, at least f ive  days after the date o f  the vacancy but within 30 days after the date o f  the 

vacancy, appoint a qua lif ied ind iv idual to f i l l  (he vacancy 'e m p o ia r i ly  until  the re su lts  o f  the specia l e lec t ion  ca lled to 

f i l l  the vacancy arc cert i f ied . I f  a spec ia l e lection is  not ca l led  for the le a so n s  set out in A S  15 .4 0 . 1 4 0 , the individual 

sha ll  f i l l  the vacancy tem porar i ly  until  the resu lts  o f  the next general e le c t io n  are certif ied.

F o l lo w in g  passage o f  H .B .  4 1 4 ,  th is  court on June 9 asked the. parties to address  whether the ca se  was moot, oi to t i le  a 

m otion  to d i s m i s s .  O n  Ju n e  1 6  Lieutenant Governor Lem an rem oved the initiative from the ballot. T h e  lieutenant 

go vern or ,  co n cu rr in g  with an o p in io n  from Attorney General Renkes ,  determined that the p ioposed  in it iative was void 

because it was ^ s u b s t a n t ia l ly  s i m i l a r t o  H B . 4 1 4 .  T h e  state then sought  to d i s m i s s  its  appeal to th is  co u i t ,  arguing 

that pa ssage  o f  H  B .  4 1 4  had rendered the appeal moot.

* 6 1 9  T ru st  the People  opposed d i sm is sa l ,  c la im ing  (hat the proposed  in it ia tive  and H B . 4 1 4  were not substantia lly  the 

same. T r u s t  the P eop le  fi led  a new action in the super ior court, se e k in g  a declaratory judgment that the p ioposed 

in it iative must be p laced on the ballot fo r  the statewide general e lect ion  in  N ovem ber 2004 and request ing in junctive 

re l ie f  to prohib it '.he state from in terfer ing with a popular vote on the in it iative ( 4 > T r u s t  t h e  P e o p l e  I I  ❖ ) . t ^  T ru st  

the People argued that Lieutenant G o v e rn o r  Leman's removal o f  the in it iative from the ballot violated state statutory
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and const itut ional law. The state sought  to  stay the p roceed ing s  in T r u s t  t h e  P e o p l e  I I  pending our resolution of it s  

appeal in  T r u s t  t h e  P e o p l e  I .  S u p e r io r  C o u rt  Ju d g e  M o rg a n  C hr i sten  denied the state's  motion and ordered expedited 

con s iderat ion  o f  the ca se . T h e  state then tiled a petition fo r  rev iew , seek ing  to rever se  the su p er io r  court ' s  denial o f  a

stay.

F N 1 2 .  T r u s t  t h e  P e o p l e  v L e m a n ,  No. 3 A N - 0 4 - 0 8 18 5  C i .

O n  Ju ly  8 we i s su e d  an order granting the slate s  petition for a stay in T r u s t  t h e  P e o p l e  I I .  W e  informed both parties 

i lu t  we would c o n s id e r  the i s s u e  o f  m o o tne ss  on an expedited basis  when we co n s id e red  the m erits  o f  h u s t  t h e  P e o p l e  

/  Oral argument was held J u l y  2 1 ,  2004. O n  August  20, 2004 we is sued  the order set out in footnote 1 .

In addition to the b r ie f s  f i led  by the part ies to (his ca se , the A laska Public Interest R e sea rch  G roup ( A K P 1 R G )  has tiled 

a b r ie f  as a m i c u s  c u r i a e .

I I I .  S T A N D A R D  O F  R E V I E W

f 1 1  f2 |  T h i s  appeal ra i se s  q u e st io n s  o f  both state and federal constitutional law, w h ich  we rev iew  u s ing  our independent 

j u d g m e n t W e  l ibera l ly  con strue  state constitutional p io v i s io n s  that apply to the in it iative p ro c e s s ,  particularly 

p ro v i s io n s  c o n ce rn in g  su b je c t  natter l i m i t a t i o n s . ^ ^  L ibera l construct ion  o f  federal constitutional p rov is ion s ,  

how ever , is  not a p p r o p r ia t e . ^ ^

F N I 3 .  S e e  S t a t e .  D e p ' t  o f  R e v e n u e  v. A n d r a d e .  2 3  P.3d 58 .  65 (A laska 2 0 0 1)  (q ue st ion s  o f  law reviewed d e  

n o v o ).

F N 1 4. B r o o k s  v .  W r i g h t .  9 7 1  P 2d 10 2 3 ,  10 2 7  (A la ska  19 9 9 ) .

F N I  S. S e e  H a i l e y  v. A l a b a m a .  2 1 9  U  S .  2 1 9 ,  2 39 ,  3 1  S .C t .  14 5 .  55  L  E d .  1 9 1  ( 1 9 1 1 )  ( ♦ ( A  state's) power to 

create p re su m ption s  i s  not a means o f  e scape from (federal) constitutional re s t r ic t io n s .  ♦ ) .

I V .  D I S C U S S I O N

R e so lu t io n  o f  th is  ca se  req u ire s  con s id era t ion  o f  two i s su e s :  ( 1 )  I s  the initiative void under art ic le  X I .  sect ion  4 o f  the 

A laska C o nst itu t io n , w h ich  states that an in it iative i s  void i f  the legis lature pa sse s  ♦ s u b s t a n t ia l l y  the s a m e ^  measure?

(2) Shou ld  the state's Seventeenth Am endm ent cha llenge  to 'he  proposed init iative be re so lv ed  be fo ie  the initiative is  

put on the ballot?

A . I s  the P ro p o se d  In i t ia t iv e  V o id  U n d e r  A r t i c l e  X I ,  S e c t io n  4 o f  the A la sk a  C o n s t i t u t io n  B e ca u se  It I s

♦ S u b s t a n t i a l l y  the S a m e ^  as H .B .  4 1 4 ?

13) A rt ic le  X I .  se c t io n  4 o f  the A laska C onst itu t io n  prov ides:

A n  initiative petit ion may be f i led at any time. T h e  lieutenant governor shall  prepare a ballot title and proposit ion 

sum m ariz ing  the proposed  law , and sha l l  place them on the ballot fo r  the f ir st statewide e lect ion  held more than one 

hundred twenty days after adjournment o f  the leg is la tive  se s s io n  fo l low ing  the f i l ing . / /  b e f o r e  t h e  e l e c t i o n .

s u b s t a n t i a l l y  t h e  s a m e  m e a s u r e  h a s  b e e n  e n a c t e d ,  t h e  p e t i t i o n  i s  v o i r f j ^ ^

F N I 6. T h e  procedure  for f in d in g  an in it iative void on grounds o f  substantial sa m en e ss  i s  cod if ied  in A S  

1 3 4 5 . 2 1 0 :

I f  the lieutenant go v ern o r ,  with the formal concurrence  o f  the attorney general, determ ines that an act o f  the 

legis lature that i s  sub stantia l ly  the same as the proposed law was enacted after the petit ion had been filed, and 

before Ihe date o f  the e lec t ion ,  the petit ion is  void and the lieutenant governor sha l l  s o  not ify  the committee. 

Th e  lieutenant go v e rn o r ' s  d e c i s io n  to rem ove an in it iative from the ballot on th is  ground i s  su b je c t  to judic ia l 

review. A S  . 5 .4 5 .2 4 0 .
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(E m p h a s i s  added.)

T h e  p io p o sed  in it iative states in relevant part that:

* 6 2 0  W hen  a vacancy o c c u r s  in the o f f ice  o f  United Stales senator o r United S lates  representative, the governor sha ll ,  

by  proc lamation, ca l l  a spec ia l  e lect ion  to be held on a dale not l e s s  than 60, nor more than 90, days after the dale the 

vacancy o c cu r s  H ow ev er ,  i f  the vacancy o ccu rs  on a dale that i s  l e s s  than 60 days before or i s  on or after the date o f  

the pr imary e lec t ion  in the general e lect ion  year during which a candidate to f i l l  the o f f ic e  i s  regularly e lected, the 

go v ern o r  may not ca ll  a spec ia l e lect ion

T h e  proposed in it iative would repeal the statutory p ro v i s io n s  in A S  1 5 .4 0 .0 10  empow ering the governor io make a 

temporary appointment to f i l l  a senate vacancy. A cco rd in g  to the impartial summ ary o f  the initiative prepared for the 

petit ion book lets  by the lieutenant governor, the initiative ❖ w o u l d  repeal state laws by w hich the governor makes a 

temporary appointment o f  a Senator who se rv e s  until an e lect ion  can be h e l d .d

F o l lo w in g  the su b m is s io n  o f  the in it iative to the lieutenant governor for placement on the ballot, the A laska legis lature 

pa ssed  H .B .  4 1 4 .  In contrast to the p iop osed  initiative, F . B .  4 1 4  retains the governor 's  temporary appointment power 

in every  ca se  in w h ich  a senate vacancy might arise. H ou se  B i l l  4 1 4  states in relevant part:

W hen  a vacancy o c cu r s  in the o f f ice  o f  United Stales senator, the g overn or may, at least f ive days after the date o f  the 

vacancy but w ithin  30 d ays after the date o f  the vacancy, appoint a qua lif ied indiv idual to f i l l  the vacancy temporari ly 

until  the re su lt s  o f  the sp ec ia l  e lect ion  called to f i l l  the vacancy are cert i f ied . I f  a spec ia l e lection i s  not called for the 

rea so n s  se t  out in A S  1 5 . 4 0 . 1 4 0 , the indiv idual shall f i l l  the vacancy temporari ly  until the results  o f  the next general 

e le c t io n  are cert i f ied .

N otw ith stand ing  th is  d i f fe rence ,  the lieutenant governor determined that the in it iative and H B . 4 1 4  are substantially 

the same. A c co rd in g ly ,  he deemed the in it iative void and removed it from the ballot. T h e  parties sharp ly  dispute 

whether the in it iative and the b i l l  are in fact ❖ su b s ta n t ia l ly  the s a m e .d

T h e  d e f in it io n  o f  ❖ su b s t a n t ia l l y  the s a m e d  i s  not apparent from the text o f  the A laska Constitution. And in W a r r e n  v.

B o u c h e r , ^ !  we noted that there i s  ❖ n o t h in g  in the leg is lative h is to ry  o f  the artic le , or in the v igorous Hour debates 

thereon, w hich  p o in ts  to an agreed upon meaning or a c o n s c io u s ly  adopted def in it ion  o f  what this cr it ica l language

sh o u ld  m e a n d  o r  that o f f c i s  any ❖ h e lp f u l  d i s c u s s io n  o f  what was the intended sco p e  o f  the w o rd s .❖  W e also  

noted that ❖ t h e  w ords ❖ s u b s t a n t i a l ^  or ❖ s u b s t a n t ia l l y ^  are relative, inexact terms, ❖  whose meaning is ❖ q u i t e  

e lu s iv e .  ❖  W e  therefore examined the question ❖ a g a in s t  the total s t ru c t u r e d  o f  A la ska 's  constitutional system o f  

d irect  l e g i s l a t i o n . ^ ^

F N I 7 . 5 4 3  P .2d 7 3 1  (A la ska  1 9 7 5 ) .

F N I  S. h i .  at 7 3 5 .

F N I 9. I d .  at 736 .

FN 20 . I d

14 1 W e  noted that the o r ig ina l proposa l o f  the Const itutional Convent ion  Com m ittee ca lled for d ( l ) a w s  proposed by 

in it iative (to) be submitted to the voters ... un le s s  the leg is lature enacts i h e  m e a s u r e  init iate., . . . . ❖  T h e  insertion

o f  v s u b s t a n t ia l l y  the same m e a s u r e d  in place o f  d t h c  m e a su re d  demonstrated that the framers w ished  to a llow
F N 2 2

so m e  f le x ib i l i t y  to the leg is la ture .——  At the same time, wc noted the framers'  co n v ic t io n  that popular enactment o f  

le g i . la t io n  shou ld  not be f r u s fa ie d  by leg is lative veto. W e  ultimately decided that a leg is lative act is  

❖  sub stantia l ly  the s a m e d  as the in it iative it seeks to supersede i f  d i n  the main the leg is lative act ach ieves  the same 

general purpose as the in it iative (and) a cco m p l i sh e s  that purpose by means o r  s y s te m s  w hich  are fairly comparable .❖

W e  a lso  noted that ❖  (t)he broader the reach o f  the sub ject matter, the more latitude must be a llowed the

leg is la tu re  to vary from  the particu lar features o f  the in it iative .❖  * 6 2 1  T h u s ,  W a r r e n  developed a three-part test 

to determ ine whether a proposed  in it iative and leg is lation are substantially the same: A  court must f ir st  determine Ihe
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•

s c o p e  o f  ihe su b je c t  matter, and afford ihe  leg is lature  greater o r le s se r  latitude depend ing  o n  whether ihe  sub ject  matter 

i s  broad or n arrow ; next, it must co n s id e r  whether (he general purpose o f  ihe leg is la t ion  i s  ihe same as ihe general 

purpose o f  the in it iative; and finally it must co n s id e r  whether the means by w h ich  that purpose  i s  effectuated are the 

sam e in both ihe leg is la t ion  and the in it iative.

F N 2 1 .  I d .  at 7 3 5  (quoting C o nst itu t ion  C o nv en t io n  Committee 's  Proposal N o . 3) (em phasis  added).

F N 2 2 .  I d .  at 736 .

F N 2 3 .  I d .  at 7 3 7 .

P N 24 . I d .  at 73 6 .

F N 2 5 .  I d .

T u rn in g  lo  ihe f ir st  part o f  the test, we note that the sub ject  matter o f  the leg is lation  and the in it iative before u s- f i l l ing  

senate va ca nc ie s- is  narrow. It i s  far narrower than the su b je c t  matter o f  campaign f inance reform  that we considered in 

W a r r e n .  T h e  leg is la t ion  in W a r r e n  was broad and com plicated , touching upon a great range o f  top ic s ,  including 

campaign spen d in g  l im it s ,  reporting o f  contr ib ut io n s  and exp en se s ,  re str ic t ion s  on  anonym ous contr ibut ions ,  penalties 

fo r  non-com pliance , the creation o f  an e le c t ion s  o v ers igh t  committee to m onitor e le c t io n s ,  and severa l other

t o p i c s . I n  the present case , the leg is la t ion  i s  s im p le  and straightforward, e s se n t ia l ly  dealing with on ly  one 

substantive top ic :  f i l l in g  o f  a U .S .  Senate vacancy. W e  agree with T ru st  the People 's  a s se s sm e n t  that 0 [ i ] h e  s impler 

and more fo cu sed  a law i s ,  the fewer deta i ls  that can be adjusted without e ffect ing  a fundamental change in the 

measure's  purpose  and effect. ❖  A s  su ch ,  we begin our ana ly s i s  with the view that the leg is lature shou ld  be accorded 

l e s s  latitude in its attempts to ❖  vary from the particular features o f  the initiative ❖

F N 2 6 .  I d  at 7 3 7 - 3 8 .

F N 2 7 .  I d .  at 736 .

T u r n in g  to the next part o f  the test, we co n s id e r  the general purpose o f  both the in it iative and H .B .  4 1 4 .  The  

c o n t ro v e i sy  be fo re  us d if fe r s  fundamentally from  Ihe i s su e  we addiessed in W a r r e n .  In  that ca se , both the initiative and 

the p iop osed  leg is la t ion  im posed greater co n tro l s  over e lect ion  contr ibut ions and expend itu re s ;  and despite some

d if fe re n ce s ,  it was d e e r  that they both a d d ie s sed  the sub ject  matter in s im i la r  w a y s . ^ ^  (Indeed , the dispute in 

W a r r e n  turned almost e x c lu s iv e ly  on the third part o f  the test, the means by w ' ich the com peting  v e r s io n s  o f  the law 

sought to v ind icate  their c le a r ly  com m on purpose  o f  campaign f inance reform.) W e  stated that the leg is lature 's  changes 

to the in it iative did not ❖ v i t ia t e !  ) the a im s o f  the in it iative, but ma[de] those a im s more fea s ib le  o f  achievement.❖  

^ 2 2  T h e  leg is la ture  had made numerous changes  to the in it iative that implicated the sco p e  o f  the law, its enforcement 

m echa n ism s ,  and other structural i s su e s  co n ce rn in g  the regulation o f  campaign f inance reform. But because these 

ch a n g e s  were seen  as prom oting the shared goa ls  o f  both the bil l and the init iative, we w c ie  w i l l in g  to accept the 

leg is la ture 's  b i l l  as ❖ su b s ta n t ia l ly  the s a m e ^  as i t s  in it iative counterpart, even though there were in  fact d if fe rence s  in

the tex t s .— —  But we cannot find that the com peting  v e r s io n s  o f  the legis lation before u s  in th is  ca se  share a common 

purpose . Indeed, as we exp la in  more fu l ly  b e lo w , we b e l ieve  the initiative and H .B .  4 1 4  have opposite  ob je ct iv e s .

F N 2 8 .  I d .  at 7 3 7 - 3 9 .

F N 2 9 .  I d .  at 73 9 .

FN 30. I d .  at 739-40 . A s  the d is sen t  in W a r r e n  pointed out, ❖ o f  the 19  separate se c t io n s  o f  the in it iative, only 

s ix  are the same as the statute,❖  and ❖ ( s ) e v e n  se c t io n s  have been eliminated ent i re ly  by the statute. ❖  I d .  at 

7 4 1  ( E r w in ,  J . ,  d issenting) .

In  o rder  to determine the respect ive p u rp o se s  o f  H .B .  4 1 4  and the initiative, we look  to their texts to determine
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in tent .— —  T h i s ,  in  turn, req u ire s  u s to rev iew  (he c i rcu m sta nce s  su r ro u n d in t  (he o r ig in s  o f  the initiative.

F N 3 1 .  S e e  F a l c o n  v. A l a s k a  P u b .  O f f i c e s  C o m m ' n ,  570  P .2d  4 6 9 . 4 7 2  (A laska 1 9 7 7 ) .

A s  amended in  1 9 9 8 .  A S  1 5 .4 0 .0 10  provided in relevant pari:

W h e n  a vacancy  o c c u r s  in  ihe o f f ice  o f  United Sta les senator, the governor,  w uh in  30 days after the date o f  (he 

v acancy , sha l l  ( 1 )  appoint a qualif ied  person to f i l l  the vacancy temporari ly until  the v a ca ncy*622  i s  f il led 

p e im a n cn l ly  by  e le c t io n ;  and (2) ... ca l l  a spec ia l pr imary e lection  and a specia l e lect ion  to f i l l  the vacancy for the 

rem ainder o f  the term o f  the p red ece sso r  in o f f ice  i f  the p red ece s so r 's  term would ex p ire  more than 30 calendar months

after the date o f  the vacancy
(FNI?)

P N 3 2 .  C h .  30. § I .  S L A  19 9 8 .

In  2002 the leg is la tu re  amended the statute to restr ict  the governor from  f i l l in g  a vacancy until  at least f ive  days had

pa ssed  from the date o f  the v a c a n c y . I t  was against th is  background mat T ru st  the People formed for the purpose 

o f  ch an g in g  the law by init iative. What was the intent o f  that in it iative?

F N 3 3 .  T ru st  the People  argues that the oroposed init iative a iose  out o f  voter frustration with th is  change in 

the law. A c c o rd in g  to T ru st  the Peopl. e essentia l a ims o f  the in it iative are ❖ t o  remove the appointment 

power f io m  the G o v e rn o r ,  in d irect re sp o n se  to G overnor M u ik o w s k i ’s  appointment o f  h i s  daughter to f i l l  h i s  

ow n  Senate  se a t .O  and to ❖ e l im in a t e  totally the incum bency advantage fo r  appointed Senators  never elected 

by the voters . ❖  T h e  state ❖ d o e s  not agree with all a s p e c t s ^  o f  T ru st  the People 's  factual c la im s, w hich it 

argues are based o n  unsubstantiated op in io n s .  O ur reso lu tion  o f  this  ca se  doe s  not require u s  to determine 

whether there i s  m er it  to the a sse r t ion s  o f  T ru st  the People.

W e  have p re v io u s ly  f Id that in determining the meaning that voters might aeach to a ballot in itiative, we wil l  look to

pu b li shed  arguments made m connect ion  with the in it iative.— — At the time ot our August 20, 2004 o r d e r , t h e r e  

was v e iy  little publi shed material available because the voters ' handbook has not yet been published. H ow ever,  the

lieutenant go v ern o r ' s  neutral statement o f  the in it iative 's  purpose, prepared pursuant 10 state law for the petition 

b ook le t s ,  was available for o u r  rev iew . T h e  lieutenant governor, in h i s  neutral statement o f  the purpose o f  the pioposed 

in it iative, wrote that the init iative ❖ w o u l d  repeal state laws by w h ich  the governoi makes a ternporaiy appointment o f  

a Senator who se rv e s  until an e lect ion  can be h e ld .❖  T ru st  the People in s i s t s  that H B  4 1 4  d o cs  not a ccom plish  this  

p u ip o se ,  but instead achieves p re c i se ly  the oppos ite  result.

P N 34 . F a l c o n .  570 P .2d at 4 7 2  n. 6 .

l 'N '35 .  S e e  s u p r a  note I .

F N 3 6 .  S e e  A S  1 5 .4 5 . 1 8 0 ( a ) .

T h e  c r i t ica l  d i f fe rence  between the p roposed  initiative and the b il l  i s  that w h i le  the proposed init iative precludes 

gubernatoria l appointment o f  a United States senator in e a c h  a n d  e v e r y  c a s e  o f  v a c a n c y .  H .B .  4 1 4  permits  the 

governor to make a temporary appointment pending an e lection to f i l l  the vacancy in each and every case T h i s  means 

that, w h i le  the prop osed  in it iative p rov id e s  that in every  instance A laska's  United Stales Senate seats w il l  be f il led only 

by A la skan  voters ,  H .B .  4 1 4  would a l lo w  an unelected execut ive appointee to f i l l  the seat for an interim period that

cou ld  last as lo n g  as f ive  m onths.

F N 3 7 .  H o u se  B i l l  4 1 4  p rov ide s  that the governor need not ca ll  a sp ec ia l  e lect ion  for U  S  senator where a 

vacancy  o c c u r s  le s s  than s i x t y  days p r io r  to the primary e lection  in a general e lect ion  year. Prim ary e lections 

are genera l ly  held in the last week o f  August , and general e lec t ion s  in  early November, with the resu lts  

ce r t i f ied  in  late N ovem b er o r  early D ecem ber , at which point the w in n in g  candidate i s  sw orn  in a s  senator. 

T h e re fo re ,  were a senatoria l vacancy to o ccu r  in late June o f  a general e lect ion  year, the governor's  appointee
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w ould  se rve  fo r rough ly  f ive m onth s,  o r  until  the end o f  November. S e e  the S la te  o f  A laska  D iv i s io n  o f  

E le c t io n s  w ebs ite ,  at http ://www.gov. s la ie .a k .u s / ltgo v /c lect io n s /h om ep a ge  h tm l*  re su lt s .

T h e  state argues that the in it iative and the b i l l  are ❖ su b s ta n t ia l ly  the sa m eO  because (hey ❖  a cco m p l i sh  Ihe same 

general goal ❖  That i s ,  Z a n d e r  both the act and the in it iative, a special e lect ion  large ly rep laces  the appointment 

p io c e s s .  un le s s  the relevant general e lect ion  w i l l  o c c u r  so o n  after the vacancy. ❖  But the state's  argument does not take 

into con s iderat ion  the two cr it ica l d if fe rences  noted above between the texts o f  H .B .  4 1 4  and the proposed  initiative:

( I )  H B. 4 1 4  retains the execut ive  appointment po w er  in  every ca se  while the proposed in it iative repeals  that power 

entire ly , w hich means that (2) H B . 4 1 4  a l lo w s  appointees to f i l l  U .S .  Senate seats w h i le  the in it iative seek s  to ensure 

that an unelected appointee w il l  never represent A laska in the U .S .  Senate. W e co n c lu d e  that these d if fe rence s  are so 

important that it cannot be sa id  that the proposed in it iative and H B . 4 1 4  are ❖  substantially the s a m e . ^

* 6 2 3  T h e  state advances another argument to support  its co n c lu s io n  that H 3 .  4 1 4  i s  substantia l ly  the same as Ihe 

init iative. It notes that, pursuant to artic le  X I .  se c t io n  6  o f  the Alaska Const itut ion , the leg is lature may amend an

in it iative 's  terms at any t i m e . ^ ^ T h e  state a sse rts  that had the legis lature not passed H .B .  4 1 4  to replace the initiative, 

it cou ld  ju st  as ea s i ly  have made the same changes  to the law by amending the in it iative o nce  it was enacted. In 

W a r r e n ,  we noted that the leg is lature 's  amendatory pow er i s  broad and, in d i c t a ,  we suggested  that the legis lature's

power to supplant an in it ia tive  by enacting new leg is la t ion  might be identical to its pow er to a m e n d . B u t  the 

power to avoid an in it iative by enacting leg is la t ion  shou ld  not be equated with the pow er to amend an initiative 

enacted by the voters . W h i le  the d i c t a  in W a r r e n  v. B o u c h e r  might be read to equate the two p o w ers ,  they are not 

equal. T h i s  i s  because the A laska Const itut ion  conta in s  no exp l ic it  limitation on the leg is la ture 's  pow er to amend an 

init iative enacted by the v o t e r s , b u t  it d o e s  conta in  su ch  a limitation on the leg is lature 's  power to avoid a pioposed 

in it iative: L e g is la t io n  d e s ign ed  to avoid a vote on  a proposed  init iative must be ❖  substantia lly  the s a m e ^  as the 

i n i t i a t i v e . F i n a l l y  debate surrounding the adoption o f  art ic le  X I .  sect ion  4 ref lects  the framers ' co n ce rn  that the 

leg is lature be g iven o n ly  ❖  the power to amend and not the power to d e st ro y .0  T h u s ,  even amendments to 

popularly-in it iated leg is la t io n  must s t i l l  ❖  effectuate [ ) the intent o f  ihe electorate,❖  and an amendment that 

❖  so  vitiates an act passed  by initiative as to constitute its repeal ❖  i s  not n c c e p i a b l c . ^ ^

F N 3 8  T h e  Const itut iona l Convent ion  C o m m ittee 's  orig ina l proposal also  stated that ❖  [n)o law passed by 

in it iative may be ... amended or repealed by the leg is lature for a period o f  Ihree y e a r s ,❖  but th is  too was 

changed to ihe pre sent  constitutional language that an init ia led law ❖  may not be repealed by the legislature 

within two years o f  it s  e ffect ive  date [bul] may be amended at any time . . . . ❖  C onst itu t iona l Convention 

Committee P roposa l N o . 3, Sec t io n  4 (D ec .  9 ,  1 9 5 5 ) .

F N 3 9  W a r r e n  v. B o u c h e r .  543  P.2d 7 3 1 .  7 3 7  (A la ska  1 9 7 5 ) .

FN40. S e e  A L A S K A  C O N S T . ,  art. X I .  §  6 .

1: N '4 1 . A L A S K A  C O N S T . ,  art. X I .  §  4 .

PN42. W a r r e n ,  5 4 3  P .2d at 740  (E rw in ,  J . .  d is sen t ing ) .

F N 4 3 .  W a r r e n  v. T h o m a s .  5 b J  P.2d 400, 403 (A laska 19 7 7 )  (❖ c o n s id e r a b le  language c h a n g e s ^  in 

leg is lature 's  amendments of popularly-in it iated law o n ly  served to ❖ c l a r i f y  and render the law more 

prec ise ,  ❖  and thus d id  not repeal it).

FN 44 . W a r r e n  v .  B o u c h e r .  543  P .2d at 7 3 7 .

T h e  e ssentia l  inqu iry , (hen, i s  whether any d if fe rence  between H .B .  4 1 4  and the initiative ❖ s o  v i t ia t e s ^  the initiative's 

uncontradicted general purpose  as to render H .B .  4 1 4  not ❖ su b s ta n t ia l ly  the s a m e .^  T ru st  the People  a s se r t s  that, by 

❖  continu(ing) the governor 's  appointment power and m ere ly  expand(ing) the period dur ing  w h ich  a spec ia l  e lection is  

req u ired ,❖  H .B .  4 1 4  ❖ p r e s e r v e s ^  and ❖ c o d i f i e s ^  both the governor ' s  appointment power and the incum bency
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advantage g iv e n  to h i s  appointees w hen (hey later stand fo r  e lect ion . A c c o rd in g  to T ru st  Ihe People , the in it iative and 

the b i l l  thus ♦ m a t e r ia l ly  d if fe r .  ♦  T h e  slate d oe s  not deny that th is  d i f fe ren ce  e x i s t s ,  but seek s  to downplay or ju s t i f y  

i t s  e f fe c t s ,  in s i s t in g  that ♦  [t jhe net and the initiative do acco m p li sh  the same general g o a l , ^  and that (he short-term 

nature o f  the go v e rn o r ' s  appointment power under H B . 4 1 4  O i s  not s ig n i f ica n t  in light o f  the more general goals  o f  

the in it iative and ihe  act . ♦

T h e  state a l so  argues ihat the leg is lature 's  m odif icat ions to the p io p o se d  initiative were necessary , because the 

in it iative, as drafted, i s  i l l - co n ce iv e d  leg is lation that could se r io u s ly  c r ip p le  or frustrate the sound w orkings o f  

government. A c c o rd in g  to the state, even a temporary vacancy in one o f  A la sk a 's  United Sta les Senate seats (w hich , 

under the in it ia tive 's  fram ew ork cou ld  last as long as f ive months) co u ld  damage A laska 's  ♦ in t e r e s t s  in the national 

g o v e rn m e n t ^  and ♦ m a k e  a d if fe rence  in the passage o f  leg is lat ion  im p ou an i to A la sk a .♦  T h e  slate further argues 

that ♦ | f j i l l i n g  senate v a ca nc ie s  q u ick ly  a lso  could be a matter o f  national im p o i ia n c e ,^  because ♦ a  terrori st attack 

on  the Capito l cou ld  w ipe out (he United States Senate ,♦  and ♦ ( t ] h e  abil ity o f  one branch o f  the federal 

governm ent* 6 2 4  to funct ion  might depend on the states' abil ity to f i l l  vacant seats q u ic k ly .♦  W h i le  the siate ra ise s  

s e r io u s  p o l i cy  argum ents in favor o f  H B. 4 1 4 ,  they relate to the w isd om  o f  the leg is la t ion  and thus are more properly  

d irected to the voters c o n s id e i in g  the proposed initutive-and not to the q u e s l io i  whether Ihe proposed initiative and

H .B .  4 1 4  aie substantia l ly  the same. A s  has been noted, the relevant ju d ic ia l  inquiry ♦ i s  not whether the p rov is ion s  

are w ise ,  but whether the leg is la t ive  act i s  substantially the same as the in it ia t ive .♦

F N 4 S .  I d  at 7 4 3  ( E r w in ,  J . ,  d is senting) .

T h e  slate a lso  con tend s  that an appointee running for a vacant seat in  a general o r spec ia l e lection may not necessar i ly  

d er ive  any benefit s  f rom  h i s  o r  her status as an incumbent, ihereby m in im iz in g  ihe d if fe rence s  between H .B .  4 1 4  and 

the proposed in it iative. T h e  stale a s se r t s  that ♦ ( a )  temporary appointee w ho .» thousands o f  m ile s  from Alaska and i s  

try ing to learn ho w  to be a senator r ight before Ihe e lect ion  might be at a disadvantage as against a candidate present in 

A la ska , garnering support  and ra is in g  money. ♦  ♦ i n d e e d , ♦  the state sa y s ,  ♦ s o m e o n e  w ish in g  to permanently f il l the 

seat might w ell d e c l in e  to take a temporary appointment.♦  But had the leg is la ture  truly sought to assure that Alaska 

maintained competent representat ion in W ashington w hile  e lim inating any incum bency  advantage for a lemporary 

appointee, it cou ld  have tailored H .B .  4 1 4  to forbid  a governor’s  appointee from running for e lection after

appointment. In  fact, the leg is la t iv e  h is to ry  indicates that such a p ro v i s io n  was proposed and r e j e c t e d . T h i s  ca sts  

con s id e ra b le  doubt o n  the state 's  c la im  that H .B .  4 1 4  is  substantially the same as the proposed init' ive.

FN 46 . T h e  m inutes  o f  the Senate State A f fa ir s  Committee 's  M a rch  1 8 ,  2004 d i s c u s s io n  o f  H .B .  4 1 4  indicate 

that Senator G re ic h e n  G u e s s  p ioposed  an amendment that would have prevented a governor's  temporary 

senate appointment from  standing for ree lect ion in a subsequent spec ia l e lect ion . Senator G u e s s  explained 

that she  was ♦ w o r r i e d  that the temporary appointee has an in cum bency  a d vantage ,^  and that th is  would be 

♦ a t  o d d s  with the in tent♦  o f  the initiative, ♦ w h i c h  i s  to make a c lean  p roce ss  that i s  separate from an 

appointment.♦  T h e  amendment failed.

W e  conc lude  that the intent o f  the proposed  initiative i s  to strip the governor o f  appointment power, to ensure that 

occupants  o f  A la sk a 's  seats in  the United States Senate are chosen  by the voters , and to el iminate all o f  Ihe perceived 

advantages that an incum bent appointee might receive in a specia l o r  general e lec t ion  (o f i l l  the vacancy. H ouse  B i l l  

4 1 4  p reserves  the power o f  gubernatoria l appoin imcnt in every ca se  o f  a vacancy, it a l low s vacancies in the United 

States Senate to be f i l led  f i r s t  by execut ive  appointment rather than o n ly  by the voters , and it p reserves potential 

in cum ben cy  advantages that might be con ferred  on the execut ive 's  appointee. B eca u se  the in it iative and H .B  4 1 4  seek 

to acco m p li sh  d if fe rent  o b je c t iv e s ,  they do not share a com m on purpose and they are not ♦ su b s ta n t ia l ly  the same ♦  

A c co rd in g ly ,  we hold that the in it iative has not been voided by enactment o f  H .B .  4 1 4 .

B .  S h o u ld  the C o n s t i t u t io n a l i t y  o f  the  P ro p o se d  In i t ia t iv e  Be R e v ie w e d  B e fo re  the N o v e m b e r  2004 E le c t io n ?

fS] T h e  state argues that, ev en  i f  the petit ion were not voided on grounds o f  ♦ su b s ta n t ia l  sa m e n e s s ,♦  we shou ld  hold 

that it cannot be placed on  the N ovem b er ballot because the Seventeenth Amendment to the U .S .  Const itut ion  does not 

a l lo w  the p ioposed  change to be made by in itiative. T ru st  the People and the a m i c u s  re spond that pre-e lect ion ’review 

o f  (he initiative i s  premature and (hat we shou ld  on ly  determine its const itut iona lity  i f  the proposal i s  adopted at the
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e le c t ion .  T h e  stale re je ct s  th i s  contention, a rguing that pre-e lect ion  ju d ic ia l  rev iew  i s  appropriate because , it c la im s .  Ihe 

in it ia t ive  v io lates the Seventeenth Amendment. B ecause  we co n c lu d e  that pre-election ju d ic ia l  rev iew  may extend on ly  

to su b je c t  matter r e s t r ic t io n s  that arise from n p rov is ion  o f  A laska law that e x p re s s ly  a d dre sse s  and re str ic ts  Alaska's 

co n st itu t iona lly-e stab lished  init iative p ro ce s s  o r to p rop osa ls  that are c lear ly  unlawful under co n tro l l in g  authority, we 

ag iee  with T ru s t  the People and the a m i c u s  that pre-e lect ion rev iew  i s  not appropriate in th is  ca se . A cco rd in g ly ,  we 

a ff i rm  * 6 2 5  the d e c i s io n  o f  the superior court  ho ld ing  that the lieutenant governor co u ld  not engage in  pre-election 

ie v ie w  o f  the Seventeenth Amendment i s su e .

A s  we have recognized  on other o c ca s io n s ,  P art ic le s  X I  and X I I  are the on ly  p ro v i s io n s  o f  the A laska Const itution

that e x p l i c i t ly  mention the initiative p ro ce s s .  P S p e c i f i c a l ly ,  art ic le  X I .  sect ion  7 , d e sc r ib e s  certain express  

subject-matter re st r ic t ion s :

J : N 4 7 .  B r o o k s  v .  IVng/ir . 9 7 1  P.2d 10 25 .  10 2 7  (A la ska  1 9 9 9 ) .

T h e  in it iative sha ll not be used 10 dedicate revenues,  make or repeal appropriations, create courts ,  define the 

ju r i sd ic t io n  o f  co u rt s  or p re sc r ib e  their ru le s ,  o r  enact loca l o r spec ia l l e g i s l a t i o n . * ^ ^

F N 4 8 .  A laska C o n s t . ,  ait. X I .  § 7 . T h e s e  re s t r ic t io n s  are m irrored  In A S  15 .4 5  0 10 .

A r t i c le  X I I .  se c t io n  1 1 , in turn, sp e c i f ie s  that the electorate 's  pow er to leg is late by initiative i s  a lw ays P su b je c t  t o P  

these e x p re s s  re s t r ic t io n s ;  sec t io n  1 1  a lso  more generally re co g n ize s  that the initiative p ro c e s s  may be im plic it ly  

restr icted by other p r o v i s io n s ,  but on ly  i f  su ch  p ro v i s io n s  make the p ro ce s s  P c le a r l y  in a p p l ica b le P :

U n l e s s  c l e a r l y  i n a p p l i c a b l e ,  the law-making pow ers  a ss igned  to the legis lature may be e x e rc i se d  by the people through 

the in it iative, sub ject  to the l im itat ions o f  A rt ic le  X I .*—

P N 49 . A laska C o n s t . ,  art. X I I ,  §  1 1 (em phasis  added). S e e  a l s o  B r o o k s ,  9 7 1  P .2d at 10 2 8-2 9  (descr ib ing 

const itut iona l h i s to ry  o f  sect ion  1 1  as ind icat ing that its P c le a r ly  in a p p l ica b le P  language meant that 

in it iative p ro c e s s  was inapplicable o n ly  when P 5 5  id iots  would agree that it was in a p p l ica b le P )

T h e s e  p ro v i s io n s  large ly  de f ine  the p erm is s ib le  s co p e  o f  pre-e lect ion subject-matter rev iew in  A l a s k a . E a r l y  on, in 

B o u c h e r  v .  E n g s t r o n i ,  we approvingly noted P l h e  general rule that courts  wil l refrain from giv ing  advisory  

o p in io n s  on  the const itut iona lity  o f  s ta tu te s ,P  but recogn ized  that an exception to th is  p r inc ip le  would apply P i n

regard lo  rev iew  o f  in it iatives pr ior to su b m is s io n  to the electorate fo r approval. P  A s  we e x p re s s ly  descr ibed  it in 

B o u c h e r ,  this ex cep t io n  applied to a limited set  o f  ch a l leng es :

FN 50 . T h e re  is  an additional b a s i s  for pre-elect ion rev iew  in Alaska, not argued in  the case before us:  

P [G ] e n c r a l  content ions that the p ro v i s io n s  o f  an initiative are unconstitutional P  may be considered 

pre-e lection P o n l y  . i f  P c o n t r o l l i n g  a u th o r ityP  leaves no room for argument about its 

u n co n st itu t io n a l ly .  P  A l a s k a  A n i o n  C t r . ,  I n c .  v. M u n i c i p a l i t y  o f  A n c h o r a g e .  84 P .3d 9 8 9 .  9 9 2  (A laska 2004) 

(quoting K o d i a k  I s l a n d  B o r o u g h  v .  M a l i o n e v .  7 1  P.3d 896 ,  900 (Alaska 200.1)) and B r o o k s .  9 7 1  P 2 d  at 

1 0 2 7 . W e  provided an example o f  the type o f  c lea r ly  co n tro l l in g  authority that might a l low  a p ioposed 

in it iative to be removed from the ballot: P T h e  in it iative 's  substance must be on  the order o f  a proposal that 

would Pm andat(e) loca l s ch o o l  segregation based on  r a c e P  in vio lation o f  B r o w n  v. B d .  o f  E d u c .  before the 

c le rk  may re ject it o n  constitutional g r o u n d s .P  A l a s k a  A c t i o n  C i r . .  84 P.3d at 9 9 2  (c itat ions  omitted). In this  

ca se , the state co n ce d e s  that the p ro v i s io n s  o f  the proposed, initiative would be P p e r f e c i l y  constitutional and 

above re p ro n c h P  i f  enacted by the legis lature.

F N 5 1 .  5 2 8  P .2d 4 5 6  (A laska 1 9 7 4 )  o v e r r u l e d  o n  o t h e r  g r o u n d s  b y  M c A l p i n e  v. U n i v .  o f  A l a s k a .  7 6 2  P 2d 8 1  

(A la ska  1 9 8 8 ) .

F N 5 2 .  B o u c h e r .  5 2 8  P.2d at 460.
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T h i s  court, . . . a lthough re c o g n iz in g  the general limitation that o n ly  enacted leg is la t io n  i s  sub ject  to ju d ic ia l  review, 

(has) held that our c o u r t s  are em powered to rev iew an initiative to ascertain whether it co m p l ie s  with t h e  p a r t i c u l a r  

c o n s t i t u t i o n a l  a n d  s t a t u t o r y  p r o v i s i o n s  r e g u l a t i n g  i n i / m / f v « J ( ® ^ ^

l : N 5 3 .  I d .  (c i t in g  W a l l e r s  v .  C e a s e .  394 P.2d 670  (Alaska 19 6 4 ) ; S u t r r  v  H a . u u l u n d .  374  P 2 d  3 J 6  (Alaska 

19 6 2 ))  (em phasis  added).

W e  st re ssed  that it was n e ce s sa ry  to apply the except ion  to th is  set o f  cha llenges in o rder  to en force  the meaning o f  the 

in it iative p r o c e s s  as set out in  A la ska 's  const itut ion . W e said:

T h e  people fo r their  o w n  protect ion  have provided that the in it iative shall not be em ployed with respect to certain 

matters.  U n le s s  the co u r t s  had power to en fo rce  those e x c lu s io n s ,  they would be futi le.

F N 5 4 .  I d  (quoting B o w e  v .  S e c ' y  o f  d i e  C o m m o n w e a l t h .  320 M a s s .  230 , 69 N .E  2d 1 1 5 ,  1 2 8  ( 19 4 6 ) ).

In  in it iative ca se s  dec ided  s in c e  B o u c h e r , we have con s i s ten t ly  restated the language o f  B o u c h e r  that l im its  

pre-e lect ion  rev iew  to * 6 2 6  c a se s  in v o lv in g  com pliance with ❖ t h e  particular const itut iona l and statutory p rov is ion s  

regu lating in it iatives . ❖  M o s t  recent ly ,  in A l a s k a  A c t i o n  C e n t e r ,  I n c .  v. M u n i c i p a l i t y  o f  A n c h o r a g e ,  referring 

to th is  type o f  ch a llenge , we s t re s sed  that ❖  ( sepa ra t ion  o f  powers p r inc ip le s  are not o ffended by th is  procedure, as 

these  re s t r ic t io n s  were d ev ised  to prevent certa in  quest ions from go ing  before the electorate at a l l .O

F N 5 5 .  S e e ,  e . g . .  B r o o k s .  9 7 1  P.2d at 10 2 7  (quoting B o u c h e r  );  A l a s k a  A c t i o n  C t r . .  84  P.3d at 992  (quoting 

B r o o k s ' s  quotation from  B o u c h e r ); W h i t s o n  u. A n c h o r a g e ,  608 P.2d 7 3 9 ,  7 6 1 - 6 2  (A laska 19 8 0 ) .

F N 5 6 .  84  P .3d 9 S 9 .

F N 5 7 .  I d  at 992 .

A l a s k a  A c t i o n  C e n t e r  invo lved  a ch a l leng e  to a municipal c lerk 's  d e c i s io n  re ject ing a proposed  initiative on the ground 

that it p io v id cd  for an appropriation, in v io lat ion  o f  art icle X I ,  sect ion  7 ,  and A S  2 9 .2 6 . 1 0 0 . In dec id ing  the claim , we 

e x p r e s s ly  fo l low ed  the convent iona l ru le that an initiative may be reviewed before go ing  to the voters to ensure

co m p lia n ce  w-ith ❖  the particular const itut iona l and statutory p ro v i s io n s  regulating in i t ia t iv e s .❖  F ind ing  that

❖  |t]he p ro sc r ip t io n s  o f  A S  2 9 .2 6 . 1 0 0  and art ic le  X f . sect ion  7  o f  the A laska C o nst itu t ion  are such  l im itat ion s,❖  we
FNS9

co n c lu d ed  that pre-elect ion re v ie w  was proper.— —  T h u s ,  A l a s k a  A c t i o n  C e n t e r  s im p ly  applied the test articulated in 

B o u c h e r .  T o  be sure , A l a s k a  A c t i o n  C e n t e r  d ist ingu ished  this kind o f  reviewable ❖  su b je c t-m a tte r^  challenge from

❖  [o jther ch a l leng e s  .. grounded in  ❖ g e n e r a l  content ions  (hat the p ro v i s io n s  o f  an in it iative arc unconstitut ional.❖  ❖

But this  d is t in ct io n  s im p ly  d e s c r ib e s  a base l ine for pre-election rev iew ; although it u se fu l ly  po ints  out that 

pre-e lect ion  rev iew  o f  an in it iative proposa l u sua lly  invo lve s  a subject-matter challenge-as opposed to a general c laim 

o f  substantive i l legality-it  d o e s  not say  that all subject-matter cha llenges must automatically qualify for ful l 

pre-e lect ion  rev iew.

F N 5 3 .  I d .

F N 5 9 .  I d .  at 993 .

FN 60 . I d .  at 9 92  (quoting B r o o k s .  9 7 1  P .2d at 1027) .

B y  co n s i s te n t ly  pointing out that pre-e lect ion  rev iew  i s  needed to ensure  co m p lia nce  with ❖ t h e  particular 

const itut iona l and statutory p r o v i s i o n s  regulating in it ia tives^-that i s ,  with those re s t r ic t ion s  sp ec i f ica l ly  ❖ d e v i s e d  to 

prevent certain quest ions from  g o in g  be fo re  the electorate ❖  our ca se s  estab lish  that pre-election rev iew  does not 

e n co m p a s s  all  potential subject-matter re s t r ic t io n s ,  but extends o n ly  to the re s t r ic t io n s  imposed by Alaska
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con st itu t iona l and statutory p rov is ion s  regulating the in it iative p ro c e s s .  S o  interpreted, our c a se s  make pre-election 

rev iew  appropriate to en su re  com pliance with (he e x p r e s s  in it iative re st r ic t ion s  set  out in artic le  X I .  se ct ion  7 . Our 

c a s e s  s im i la r ly  a l lo w  pre-e lect ion review, under art ic le  X I I .  se c t io n  1 1 . to en sure  com p lia nce  with subject-matter 

re s t r ic t ion s  set out in  other legal p ro v i s io n s ;  but under the e x p re s s  terms o f  artic le  X I I ,  se c t io n  1 1 , the sco p e  o f  review 

w ould be lim ited to c a se s  o f  obv iou s non -com pl ia ncc-ca se s  where the init iative p r o c e s s  would be ^ c l e a r l y  

inapplicab le . O

F N 6 I .  S e c ,  e . g . ,  K o d i a k  I s l a n d  B o r o u g h  v .  M a h o n e y ,  7 1  P 3d 896 , 900 (A la ska  2003) (comparing sect ion  

J_Fs ^ c l e a r l y  in a p p l i ca b le ^  requirement to str ingent test applicable when execut ive  order dec lares  statute 

unconstitut ional) ;  B r o o k s ,  9 7 1  P 2d at 10 29  (d e sc r ib in g  se c t io n  1 1 's ^ c l e a r  id io lO  test).

B y  contrast, the state argues that our ca se s  stand for the p rop os it io n  that whenever the i s su e  i s  whether voters can enact 

the law by in it iative, it i s  appropnate for pre-election rev iew . T h e  state thus argues for a broad ru le that would a llow a 

fu l l  range o f  p ie  e lect ion  rev iew  o f  all subject-matter ch a l len g e s ,  ^ r e g a r d le s s  o f  the so u rce  o f  the re s t r ic t io n .O  In 

n igu ing  that fu l l  pre-e lect ion  review i s  appropriate fo r  even those  subject-matter cha llenges  ^ n o t  enumerated in 

A laska law, ^  the state o ve r lo o k s  the l im it ing language noted above that we have employed in several ca se s .

T h e  state a igues that we reviewed the constitut ionality  o f  an in it iative pr io r to its placement on the ballot in Y u t c  A i r

A l a s k a ,  I n c .  v. M c A l p m e .  Cha llengers  to the in it iative in Y u t c  A i r  argued that the in it iative * 6 2 7  was

unconst itut ional because  it concerned two sub jec ts ,  w h ich  vio lated art ic le  I I .  se c t io n  1 3  o f  the A laska  Const itut ion

w h ich  requires  that ev e ry  b i l l  be confined to one su b je c t ;  they a lso  argued that the in it iative directed the executive 

to seek repeal o f  (he Jo n e s  A c t ,  and was thus unconstitutional because  it was not a proper sub ject  for an in it iative under 

art ic le  X I .  se c t io n  1 o f  the A laska C o nst itu t ion , w h ich  l im it s  the use o f  the initiative to the enactment o f  l a w s . ^ ^  W e

re so lv ed  these q u e st io n s  on the merits before the in it iative was placed on the b a l l o t . T h e  state argues that because 

we reviewed an in it iative to determine i f  it violated a su b je c t  matter limitation not enumerated in art ic le  X I .  sect ion  7 

o f  the A laska C o nst itu t ion  in  Y u t c  A i r ,  we shou ld  now  l ik ew ise  determine whether the people are le st r ic ted  from 

enacting by in it iative leg is la t ion  on  the sub ject o f  f i l l in g  o f  senate vacancies before the e lection . But unlike the 

ch a llenge  raised here, w h ich  a lleges that the Federal C o n st itu t ion  proh ib its  enactment by init iative, the cha llenge  to the 

in it iative in Y u l e  A i r  concerned  two l im itations placed on the in it iative p ro c e s s  by (he A laska C onst itu t ion . T h u s ,  

pre-e lection re v ie w  in Y u t c  A i r  did not violate our ho ld ing  . B o u c h e r  v .  E n g s t r o m  that su ch  rev iew sho u ld  be limited 

to j s c e i t a in in g  whether an in it iative i s  in  com pliance with const itut iona l p ro v i s io n s  that regulate leg is la t ive  enactment 
I-N66

via in i t ia t iv e .------

F N 6 2 . 6 9 8  P .2d 1 1 7 3  (A laska 1 9 8 5 ) .

F N 6 3 .  I d .  at 1 1 75.

FN 64 . I d .

PN65. I d .  at 1 1 7 7 .

FN 66. 5 2 8  P .2d 4 5 6 .  460 (Alaska 1 9 7 4 ) .

T h e  state a lso  r e l ie s  o n  A l a s k a n s  f o r  L e g i s l a t i v e  R e f o r m  v. S t a t e .  in  w h ich  an initiative that 

term l im it s  on  leg is la to r s  was denied a place on the ballot. W e  note at the outset that no party 

pre-e lect ion  rev iew . A s  Judge S h o n e l l  noted in h i s  op in ion  (adopted by th is  court), the i s su e  was

leve l  because O b o th  parties (had) the intention o f  obtain ing pre-e lect ion d isp o s it iv e  re v ie w .O  

there was no con s id e ra t ion  by any court at any level o f  the quest ion  whether pre-election rev iew 

to the extent that A l a s k a n s  f o r  L e g i s l a t i v e  R e f o r m  supports pre-e lect ion  rev iew  o f  c la im s that a term l im it s  in it iative is

unconstitut ional, it appears to have been overruled by K o d i a k  I s l a n d  B o r o u g h  v. M a h o n e y , where we dec l ined  to 

a l lo w  pre-e lect ion rev iew  o f  a term.-limits p r o p o s a l . ^ ^  F ina l ly ,  s in c e  Judge S h o rte l l  ordered the in it ia tive  removed 

fro m  the ballot, the ca se  was c lear ly  r ipe for immediate rev iew ; indeed, the on ly  way for this  court  to avoid 

pre-e lect ion  rev iew  would have been to declare s u a  s p o n t e  that Jud ge  Shorte l l  erred in a ddress ing  the constitutional

would have imposed 

in that ca se  opposed 

not ra ised  at the trial

It appears that 

was proper. Seco n d ,
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issue.

P N 6 7 .  8 8 7  P .3d  960  (A laska 1 9 9 4 ) .

FT**5W *-'V~......

F N 6 8 .  I d .  at 9 6 2  n. 6.

FN 6 9 .  7 1  P .3d  8 9 6  (A laska 2 0 0 1 ) .

FN 70 . I d  at 8 9 7 .

F N 7 1 .  A l a s k a n s  I d • L c x i s l n t i v e  R e f o r m .  8 8 7  P .2d at 9 6 6 .

FN72
I 'he  state a lso  re l ie s  on B r o o k s  v. W r i g h t . ^ 1 1 *  arguing that it raised a s u b je c t m a i i - r  c la im  that was subject to 

pre-e lect ion  rev iew . But for present p u rp o se s ,  it i s  cruc ia l to take account o f  the exact nature o f  the c la im  raised in 

B r o o k s  T h e  ca se  in vo lved  an in it iative p ro p o s in g  to ban all u se  o f  w o l f  sna re s .  T h e  ch a l le n g e r s  alleged that article 

V I I I  o f  the A la ska  C o nst itu t io n  did not a l lo w  the in it iative p ro c e s s  to be used fo r  game-manngemenl purposes because 

the language o f  that con st itut iona l p ro v i s io n  and the p ro v i s io n ' s  grant o f  trustee-like pow ers  to the state im p lic it ly  gave

the leg is lature  e x c lu s iv e  authority to manage A la sk a 's  natural re sources . FN73
But w hile  basing their pre-election

cha l leng e  on th is  const itut iona l theory, the in it iative 's  opponents did not actually seek rev iew  o f  their article V I I I  

c la im ,  as su ch  In stead , they argued m ore  narrow ly  that the implied subject-matter re str ic t ion  im posed  by article V I I I  

vio lated the ❖  c le a r ly  in a p p l i c a b le ^  test o f  art ic le  X I I ,  se c t io n  1 1 : ❖ u n d e r  A rt ic le  X I I , the in it iative process  is  

❖  c le a r ly  in a p p l i c a b le ^  to re so u rce  management * 6 2 8  d e c i s i o n s ! . ] ❖  S o  asserted, the cha llenge  in B r o o k s  did 

m ore  than c la im  a ❖ su b je c t-m a tte r  ❖  re s t r ic t ion  embedded in article V I I I ;  it further asserted that this restriction 

implicated one o f  the A laska C o n st itu t io n ' s  ❖  p a r t i c u la r^  p ro v i s io n s  govern ing the proper s co p e  o f  init iatives, article 

XU

F N 72 . 9 7 1  P 2d 10 2 5  (A laska 19 9 9 )

F N 7 3 .  I d  at 10 2 7 -2 9 .

F N 7 4 .  I d

O u r o p in io n  in B r o o k s  re so lv ed  the const itut iona l c la im  by apply ing article X I I ,  sect ion  1 l ' s  ❖ c l e a r l y  in a p p l ica b le ^  

test Our o p in io n  acknow ledged that ❖ [ p ] r e - e le c i io n  rev iew  o f  cha llenges to ballot in it iatives i s  l im ited to ascertaining 

❖  whether (the in it iative] co m p l ie s  with the particular constitutional and statutory p ro v i s io n s  regulating in it iatives ' ❖  

and that ❖ ( a j r t i c l e s  X I  and X I I  are the o n ly  p ro v i s io n s  o f  the Alaska C onst itut ion  that e x p l ic i t ly  mention the 

in it iative p ro c e s s .  ❖  A fte r  noting that Ihe ch a l leng e rs  did not c la im a v iolation o f  ❖ o n e  o f  the enumerated Art ic le  

X I  l im ita t io n s .❖  w e  took pa in s  to point out that they argued, instead, that the in it iative p r o c e s s  was ❖  ❖ c le a r ly  

in a p p l i c a b le ^  to re so u rce  management d e c i s i o n s ^  under artic le  X I I . W e  then applied the art ic le  X I I  standard 

and co n c lu d ed  that neither prong o f  the ch a l leng e rs '  c la im  that art ic le  V I I I  im p l ied ly  restr ic ted  u s in g  the initiative 

p r o c e s s  to ban w o l f  sna re s  was su f f ic ie n t ly  per suas ive  to estab lish  that the proposed w olf- snare  ban was ❖  ❖ c le a r ly

in a p p l i c a b le ^  to the in it iative p ro ce s s  under A r t ic le  X I I . ❖
FN78

F N 7 5 . I d .  at 10 2 7  (c i t in g  B o u c h e r .  5 2 8  P.2d at 460).

F N 7 6 .  I d

F N 7 7 .  I d

F N 7 8 .  I d .  at 1030 , 10 3 3 .

B r o o k s  thus based it s  ru l in g  on the artic le  V I I I  i s s u e  by  using article X H 's ❖ c l e a r l y  in a p p l i c a b le ^  standard. B y  so
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doing, it treated the claim as a permissible pre-election challenge under the narrow rule enunciated in B o u c t u r , which, 
as already mentioned, expressly limits the scope o f pre-election review to ❖panicular constitutional [or] sututory 
p ro v i s io n s  r< gulating in it iatives . ❖  T h u s ,  B r o o k s  s t ro ng ly  supports  the rule that when an alleged subject-matter 
violation h in ge s  on .in im p lied  constitutional restr iction outs ide  the sp e c i f ic  re st r ic t ion s  enumerated in  artic le  X I .  

sect ion  7 - t s  the challenge d id  in B r o o k s - it i s  e l ig ib le  for pre e lect ion  review on ly  i f  it meets a it ic lc  X I I ,  sect ion  I I s 

❖ c l e a r l y  in a p p l i c a b le ^  test.

T h e  state a lso  i c l i e s  on W h i t s o n  v. A n c h o r a g e  But that ca se  supports  the co n c lu s io n  that pre-e lection rev iew is  

not appropriate here. In  W h i t s o n ,  the M u n ic ipa l i ty  o f  Anchorage challenged an init iative in court before submitt ing it 

to the voters . T h e  m unic ipa lity  contended that, i f  enacted, the prop osed  in it iative would vio late p ro v i s io n s  o f  slate law 

im p l ic i t ly  l im it in g  the e le c to ra te s  right to enact an ordinance on the top ic covered by the proposed i n i t i a t i v e . ^ ^  j n 

o p p o s in g  this ch a l lenge , the in it iative’s  proponents argued that Ihe cha llenge was premature and co u ld  not be decided 

before the e lect ion . But we disagreed, sp e c i f ica l ly  co n c lu d ing  that the p rov is ion  qualif ied for pre-elect ion rev iew

because it ❖  p la in ly  ... w ou ld  c o n f l i c t O  with state law and was ❖  in c lear con f l ic t  w iih  a state statute.❖  W h i t s o n  

thus il lustrates an application o f  the clear ❖ c o n t r o l l i n g  a u th o r ity ^  except ion  to the general ru le against pre-enactment 

rev iew  that we refe ired to in A l a s k a  A c t i o n  C e n t e r

F N 7 9 .  608 P .2d 7 5 9  (Alaska 19 8 0 ) .

F N 80 . I d .  at 7 6 1 .

F N 8 1 .  I d  at 7 6 1 - 6 2 .

F N 82 .  84 P.. Id 9 8 9 ,  9 9 2  (Alaska 2004). S e e  d i s c u s s io n  s u p r a  note 50.

In sum, a na irow  interpretation o f  the perm is s ib le  sco p e  o f  pre-e lect ion rev iew  i s  faithful to our ca se  l a w , ^ ^  i s  

supported by the strong p o l i c ie s  that generally d is favor a dv isory  o p in io n s ,  and is ju st i f ie d  by the limited purpose o f

pre-election rev iew-to  protect the Alaska C onst itut ion 's  e x p re s s  p ro v i s io n s  def in ing the in it iative p ro c e s s  B ecause  

the *6 2 9  s u b j f i  matter at i s su e  here-f i l l ing  senate vacanc ies- is  not sp e c i f ica l ly  baned from  the in it iative p ro ce s s  under 

a it ic lc  X I ,  se c t io n  7 , nor ❖ d e a r l y  inapplicab le❖  under art ic le  X I I ,  se ct ion  1 1 . nor i s  its re so lu t ion  c lear under 

co n tro l l in g  authority, we co n c lu d e  that the proposed init iative meets the test for su b m is s io n  to the voters . It s  ultimate 

com p lia nce  with the Seventeenth Amendment fa l l s  outs ide the proper sco p e  o f  the lieutenant governor ' s  pre-election 

rev iew .

F N 8 3 .  S e e .  e . g . ,  B r o o k s ,  9 7 1  P .2d at 10 2 7  (quoting B o u c h e r .  5 2 8  P.2d at 460 o v e n u l e d  o n  o t h e r  g r o u n d s  b y  

M i  A l p i n e  v. U n i v .  o f  A l a s k a ,  7 6 2  P.2d 8 1  (A laska 1 9 8 8 ) ) ; A l a s k a  A c t i o n  C t r . .  84 P .3d at 992  (quoting B r o o k s  

's quotation from B o u c h e r  ).

1: N 84 .  B o u c h e r ,  5 2 8  P 2d at 460 . S e e  a l s o  C i t i z e n s  f o r  T o r t  R e f o r m  v. M c A l p i n e .  8 1 0  P 2d 16 2 .  168-70  

(Alaska ! 9 9 l ) .

V. CONCLUSION

B eca u se  H B .  4 1 4  i s  not ❖ su b s ta n t ia l ly  the s a m e ^  as 0 3 S E N V ,  the initiative i s  not void under the Alaska 

C onst itut ion . B eca use  the state's Seventeenth Amendment argument doe s  not invo lve  a sub ject  matter restric tion 

a r i s in g  from a p ro v i s io n  o f  A laska  law that e x p re s s ly  ad d resse s  and re s t r ic t s  A laska 's  constitutionally-established 

in it iative p ro c e s s  or a proposa l that i s  c lear ly  unlawful under co n tro l l in g  authority, we A F F I R M E D  the super io r court's  

d e c i s io n  to deny pre-e lect ion re v ie w  o f  the Seventeenth Amendment i s su e .

Fo r  these rea so n s ,  we d irected  the lieutenant governor to place T ru st  the People 's  init iative, 0 3 S E N V ,  on the general 

e lec t ion  ballot.

A laska.2005.
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P la in t i f f  sued for declaratory and in ju nct iv e  re l ie f  to compel lieutenant governor to place initiative proposal on ballot, 

although lieutenant g o v e rn o r  had determined that initiative was void s in c e  substantially  s im i la r  to an act o f  the 

leg is lature . T h e  S u p e r io r  C o u rt ,  T h i rd  Ju d ic ia l  D i s t r ic t ,  Anchorage, V ic to r  D .  C a r lso n ,  J . ,  rendered summary judgment 

fo r defendant and p la in t i f f  appealed. T h e  Suprem e Court, C o n n o r ,  J  , held that the statute permitting lieutenant 

governor to determ ine substantial s im i la r i t y  between act and proposal i s  not an unconstitutional delegation o f  judic ia l 

pow er to the execu t ive  and that the m easures were substantially s im i la r  w ithin  const itut iona l p rov is ion  permitting 

leg is lature to void an in it iative by p a s s in g  a substantia lly  s im i lar measure.

A f f irm ed .

E rw in ,  J . ,  d is sen ted  and f i led  o p in io n  in w h ich  Burke , J  , jo ined.
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T im o t h y  G . M id d le to n ,  A s s t .  A l ly .  G e n . ,  A n chorage , Norman C .  G o r su ch ,  A l ly .  G e n . ,  Juneau , fo r appellees .

L e fo re  R A B I N 0 W 1 T Z ,  C .  J . ,  and C O N N O R .  E R W I N .  B O O C H E V E R  and B U R K E .  J J .

* 7 3 2  O P IN IO N

C O N N O R ,  Ju s t ice .

T h i s  ca se  ra i se s  i s su e s  regarding the in it iative procedure in Alaska. S p e c i f i c a l ly ,  it i s  concerned  with the p io c e s s  and 

co n d it io n s ,  i f  any, by w h ich  enactments o f  the legis lature can operate to prevent an initiative from appearing on the 

ballot.

I.

T h e  procedural h is to ry  antedating th is  appeal i s  undisputed. Prior to the regular 1 9 7 4  s e s s io n  o f  the Alaska legislature, 

an in it iative petit ion entitled O A n  A ct  relating to campaign contr ibut ions ,  expend itu re s ,  and their lim itations' was f iled 

w ith the lieutenant governor .  D uring  that s e s s io n ,  the leg is latu ie enacted C h .  76 ,  S L A  19 7 4 .  That act i s  entitled, O A n  

A c t  relating to the e lec t ion  cam pa igns ;  and p rov id ing  for an effect ive d a t e . ^

Pursuant to A S  1 5 . 4 5 . 2 1 0 ,—  the l ieutenant governor, H . A .  (Red) B o ucher ,  sought to determine whether the act and 

the in it iative were substantia l ly  the sam e. A n  op in ion  o f  the attorney general.  Norm an C .  G o r su ch ,  was sent to the 

lieutenant go v e rn o r  in a letter dated June  1 7 ,  1 9 7 4 .  T h e  attorney genera l ' s  op in ion  was that the measures were 

sub stantia l ly  the same and, therefore, the in it iative was vo id . T h e  lieutenant governor concurred  and notif ied the

in it iative com m ittee  that the initiative would not appear on the ballot.

F N 1 .  A S  1 5 . 4 5 . 2 1 0  prov ide s :

^ l f  the lieutenant go vern or ,  with the formal con curren ce  o f  the attorney general,  determines that an act o f  the 

leg is la ture  that i s  substantia lly  the sam e as the proposed law was enacted after the petit ion had been fi led, and before 

the date o f  the e lec t ion ,  the petition i s  vo id  and the lieutenant governor sha ll  so  not ify  the ocmmittce . ^

T h i s  ca se  was initiated on  Ju n e  25 , 1 9 7 4 ,  when C l i f fo rd  E  W arren fi led a ^ C o m p la in t  for Declaratory Ju d g m e n t ^  in 

the super io r  court. W arren  sought a p re l im inary  in junction  requiring the lieutenant governor to place the initiative on 

the pr imary ballot o f  August  2 7 ,  1 9 7 4 ,  o r a lternatively, on (he general e lect ion  ballot.

Ora l argument was heard on June 2 8 ,  1 9 7 4 ,  and the pre lim inary in junction  w^as denied.

O n  J u ly  16 ,  1 9 7 4 ,  W arren  brought a petit ion fo r  rev iew  to th is  court. T h e  petit ion was in it ia lly  denied, but on motion 

fo r recon s iderat ion  rev iew  w as granted and, on August  20, 1 9 7 4 ,  we remanded the ca se  to the super ior court with 

d ire c t io n s  to proceed to a final determination o f  the action as exped it iou s ly  as p o s s ib le .

O n  September 6 ,  1 9 7 4 ,  Ju d g e  C a r l so n  granted summ ary judgment for defendants in a memorandum d ec i s ion .  From

that judgment th is  appeal has been taken.

11.

W arren  o f fe r s  two s ign if ican t  arguments in contend ing  that the initiative sho u ld  be placed before the vote is .  He asserts 

that:
FN2

( 1 )  A S  1 5 . 4 5 . 2 1 0 — — is  unconstitutional because  the legis lature has im properly  delegated a ju d ic ia l  function to an 

execu t iv e  o f f i c e r ;

F N 2 .  Id .

(2) C h .  7 6 ,  S L A  1 9 7 4  and the initiative are not substantially  s im i la r ;

S evera l addit ional arguments are o ffered  by appellant, though not all o f  them warrant extended ana lys is .
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Appellnm  st ro ng ly  u rges that A S  1 5 . 4 5 . 2 1 0  impropet ly delegates to the lieutenant govei nor the duty o f  determining, in 

the f ir st  in stance, whether an act and an initiative are ❖  substantially  the same ❖  He argues that th is  law vio lates the 

separation o f  pow ers  doct r in e  by vest ing the con struct ion  o f  constitutional language in an executive o f f ice r  o f  the state,

taiher than in  * 7 3 3  the c o u r t s .— -  T h e  statute, enacted in I9 6 0 ,  p rov ide s :

F N 3 . W arren  a l so  con tend s  that A S  I S . 4 5 . 2 1 0  v io lates A laska Const itut ion, Art. I l l ,  S e c .  2 2 .

A l l  execut ive  and administrative o f f ic e s ,  departments, and a genc ie s  o f  the state government and their respective 

fu n ct io n s ,  p o w ers ,  and d ut ie s  sha ll be allocated by law among and within  not more than twenty pr inc ipa l departments, 

s o  as to group (hem as far as practicable acco rd ing  to m ajor purposes .  Regulatory , quasi- jud ic ia l ,  and temporary 

a gen c ie s  may be e stab lished  by law and need not be allocated w ith in  a pr incipal department. ❖

❖  Determination o f  void petit ion. I f  the lieutenant governor, with the formal concurrence  o f  the attorney general, 

determ ines that an act o f  the leg is la ture  that i s  substantially the same as the proposed law was enacted after the petition 

had been fi led, and before  the date o f  the e lection , the petit ion i s  void  and the lieutenant governor sha l l  s o  notify the 

com m ittee ❖

O b v io u s ly ,  the statute was enacted to effectuate Art. X I .  S e c .  4 .  o f  the A laska C onst itu t io n . That p ro v is io n  states.

❖  In it iative E le c t io n .  A n  in it iative petit ion may be f i led at any time. T h e  lieutenant governor sha ll  prepare a ballot title 

and propos it ion  su m m a riz in g  the proposed law, and sha l l  p lace  them o n  the ballot for the first statewide e lect ion  held 

m o re  than one  hundred twenty days after adjournment o f  the leg is la tive  se s s io n  fo l lo w in g  the f i l ing . I f ,  before the 

e le c t ion ,  substantially the sam e measure has been enacted, the petit ion i s  v o i d . ^

11 1  At the outset, we note that Art. X I .  Se c .  4 , does not e x p re s s ly  co n fe r  on any b ianch or agency the power to 

determine whether an act and an init iative are ❖ su b s ta n t ia l ly  the s a m c . ^  H owever, Alaska C onst itut ion . A i t .  V , Sec .

3, dec la re s  in part:

❖  T h e re  procedure for d eterm in ing  e lect ion  conte st s ,  with right o f  appeal to the courts ,  sha ll be prescr ibed by  l a w . ^

A laska  Const itut ion , Art. X I I ,  S e c .  1 1 , prov ides,  in  p a r t : ❖ A s  used in  th is  constitution , the terms ❖ b y  l a w ^  and ❖ b y  

the leg is la tu re ,❖  o r  variations o f  these terms, are used interchangeably when related to law-making pow ers . '

W e  co n c lu d e  that these con st itu t iona l p ro v is io n s ,  when read in harmony, give the legis lature the pow er to enact a 

method o f  determining w hether two p ro v i s io n s  are ❖ su b s ta n t ia l ly  the s a m e ,^  as used in Art. X I .  S e c .  4 .  o f  the Alaska 

C o n st itu t io n .

12 1 T h e  legis lature has e x p r e s s ly  delegated its pow-er in  this regard 'o  the lieutenant governor ,—  sub ject  to review by 

the co u rt s  —  In  rev iew in g  that delegation o f  pow er, we reiterate that we are d is in c l in ed  to pass  judgment on the 

means se lected by the leg is la tu re  to a ccom p lish  legitimate purpose s ,  un le s s  such m ean ' c lear ly  violate the Const itut ion. 

D e A rm o n d  v. A laska State D eve lopm ent C orp . ,  3 7 6  P .2d 7 1 7 ,  7 2 4  (A laska 19 6 2 )

FN'4. See  A S  1 5 . 4 5 . 2 1 0 , n. 1 ,  supra.

F N 5 .  A S  1 5 .4 5 .2 4 0  p ro v id e s :

❖  A n y  person aggrieved by a determination made by the lieutenant governor may bring an action to have the 

determination reviewed w ith in  30 days o f  the date on w hich not ice o f  the determination was given by any appropriate 

rem edy in the super ior c o u r t .❖

C o u r t s  in modern t imes have been reluctant to declare leg is la t ion  unconstitutional on the ground o f  improper
rv iz

delegation  o f  pow er.0 - 2 In d eed , P ro fe s so r  L o u i s  L .  Jaffe , in com m ent ing  on the United States Suprem e Court 's  

attitude toward such  ch a l le n g e s ,  has noted:

F N 6 . See  genera lly , Ja f fe ,  A n  E s sa y  on the Delegation o f  L eg is la t iv e  Power, 4 7  C o lu m .L .R e v .  3 5 9  and 5 6 1

III.
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♦ T h e  C o u rt  has g iven  the C o n g re s s  a latitude broad enough for almost any administrative experiment presently

believed n ece s sa ry .  —

I  N 7. Id . at 5 8 1 .

♦ 7 3 4  A n d  P ro fe s so r  Kenneth C .  D a v i s  has stated:

♦  W e have learned that the danger o f  tyranny o r  in ju st ice  lurks in unchecked pow er, not 111 b lended power —

I : N 8 .  K .  D a v i s ,  A dm in istrat ive  Law  T e x t  s  1 .08, at 25 ( 19 7 2 ) .

T h i s  d o e s  not mean lhat the leg is lature has an unlimited rir*ht to delegate its r e sp o n s ib i l i t ie s .  But where it would be 

impractica l or cu m bersom e for the leg is lature  to undertake the task in  quest ion , a lim ited delegation, subject to 

appropriate rev iew , has been upheld.

P N 9  See  c .  g . .  U n io n  B r id g e  C o . v. United Sta les , 204 U .S .  364 . 3 8 7 .  2 7  S C l .  3 6 7 ,  5 1  L .E d .  523 ( 19 0 7 ) ; 

M ead o w la rk  Farm s, In c .  v. I I I .  P o l lu t ion  C o ntro l  B d . .  1 7  l l l .A p p .3 d  8 5 1 ,  308 N . E 2 d  829 . 832  ( 1 9 7 4 ) ; 

L c in in g e r  v. A lg e r ,  3 1 6  M ic h .  6 4 4 .  2 6  N .W .2 d  3 4 8 ,  352  ( 1 9 4 8 ) .

f 3] T u rn in g  to the ca se  at bar, the leg is la ture  has d ivested i t se l f  o f  a fact f in d in g  task w h ich  has no direct relation to 

that bod y 's  law making fu n c t io n s .  Comparative ana ly s i s  o f  varying p iece s  o f  leg is la t io n  can be an arduous and time 

c o n su m in g  endeavor . W e find that the delegation in th is  case i s  based on sound, practical con s iderat ions .

In  delegating the r e sp o n s i t  .ity to the lieutenant g o v e r n o r t h e  legis lature has a ss igned  the task to the person who

i s  in  charge o f  adm in iste r ing  and su p e rv i s in g  the conduct o f  all state e l e c t i o n s . I n  addit ion, the lieutenant governor 

p e i f o im s  ex ten s iv e  m in iste r ia l  fun ct io n s  rt 

authority to a lo g ica l governmental o f f ice r .

p e i f o im s  ex ten s iv e  m in iste r ia l  fun ct io n s  related to the initiative p r o c e s s . T h u s ,  the leg is lature has delegated its

F N 1Q .  T h e  delegation in it ia l ly  went to the secretary o f  slate, but that o f f i c e  was supplanted by the creation o f  

the lieutenant governor 's  post in  1970 .

F N 1 1 .  See  A S  1 5 . 1 5 . 0 1 0  e l  seq .

F N 1 2 .  See  A S  15 .4 5 .0 10  et seq .

T h e  delegated funct ion , in th is  in stance , i s  d e f in it io n a l ly  narrow. T h e  lieutenant governor, aided by the attorney 

genera l, must make a s im p le  factual determ ination : A re  two documents substantia lly  the same in their content? In 

ca r ry in g  out th is  determination, the lieutenant governor is not formulating p o l i cy .  T h e  framers o f  the Alaska 

C o n st itu t io n  have already decided lhat an in it iative i s  void if  leg is lation, w h ich  i s  substantia lly  the same, ex is t s .  B y  

d eterm in ing  whether two docum ents are substantia l ly  the same, the lieutenant governor i s  s im p ly  effectuating 

con st itut iona l p o l i cy .

S im i la r  non-d iscret ionary  delegations have been upheld in ohter ju r i sd ic t io n s .  T h e  A laska  legislature has

e x p r e s s ly  afforded an aggrieved party the r ight to ju d ic ia l  r e v j e w . ^ ^  In these c i rcu m sta n ce s ,  we hold the delegation 

o f  pow er in A S  1 5 . 4 5 . 2 1 0  to be both reasonab le  and constitutional.

I - N 13 .  S e e ,  e. g . . Adam s v. B o l in .  74 A r i z .  2 6 9 ,  247  P.2d 6 1 7 ,  6 2 7-2 8  ( 1 9 5 2 ) : H o d g e s  v. Dawdy. 104 Ark- 

5 8 3 .  1 4 9  S .W .  6 56 ,  6 5 8 -5 9  ( A r k . 1 9 1 2 ) ; L e in in u e r  v. Alger, 3 1 6  M ic h .  6 4 4 ,  2 6  N .W .2 d  348 . 352  ( 1 9 4 8 ) : 

S ch m id t  v. Gronna . 6 8  N .D . 4 8 8 .  2 8 1  N .W .  5 7 .  60 ( 1 9 3 8 ) : Braze l l l  v. Z ie g le r .  2 6  O k l.  826 . 1 1 0  P. 1052  

( 1 9 1 0 ) ; W h ite  v. W e l l in g .  89 Utah 3 3 5 .  5 7  P .2d 703 . 705 ( 1 9 3 6 ) .

C f .  U n io n  B r id ge  C o .  v. United States .  204 U .S .  3 6 4 .  38 5-86 .  2 7  S .C l .  3 6 7 ,  5 1  L .E d .  5 2 3  ( 1 9 0 7 ) : M eadow  Lark

— I ••
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F o rm s.  In c .  v. I l l i n o i s  P o l lu l io n  C o ntro l  B d . .  1 7  l l l .A p p .3 d  8 5 ! .  308 N .E .2 d  82 9 .  83 2  ( 1 1 1 .A o o .  1 9 7 4 ) ; Jo sep h  E. 
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W arren a lso  urges lhal the super io r  court  erred in  ru ling that the in it iative and the act are ❖ su b s ta n t ia l ly  the sa m e .O

In  h i s  memorandum d e c i s io n  o f  September 6, 1 9 7 4 .  the d ia l ju d ge  undertook to define the phrase ❖  substantially the 

s a m e , ^  as used in A r t i c le  X I ,  Sec .  4 , o f  the Alaska C o n st itu t io n . He concluded that the phrase i s  broad enough to 

inc lude  a statute w h ich  ❖ t r e a t s  the same problem as that sought  to be reached by the proposed init iative. ❖  He then 

granted summ ary judgm ent fo r the slate because he found that * 7 3 5  the statute and the initiative ❖a ttem p t to reach the 

same re su lt s ,  more e f fec t ive  e lect ion  campaigns. ❖

In  reach ing h i s  de f in it ion , the trial judge  rel ied, in part, on  commentary w hich  accompaincd the Const itutional 

C onven t ion  C om m ittee 's  Proposal N o . 3, co n cern in g  in it ia tives and referendums. That proposa l, in pertinent part, 

stated:

❖  . L a w s proposed  by the initiative shall  be submitted to the voters by ballot title at an e lect ion  not later than 180  

da ys  after the adjournment o f  the leg is la tive  s e s s io n  fo l lo w in g  the f i l ing  o f  the petition, un le s s  the leg is lature enacts the 

measure initiated d ur ing  the s e s s io n .  . . . ❖  (em phasis  added)

T h e  commentary, w h ich  did not refer to any sp e c i f ic  phrase w ithin  Proposal No. 3. stated: ❖  I f  the leg is lature adopts a 

measure that is  the su b je c t  o f  the init iative, the measure d o c s  not have to be submitted to the p eo p le .❖

Su p scq u en l  to the in troduct ion  o f  Proposa l No. 3, seve ia l amendments to it were made. A rt ic le  X I .  S e c .  4 . now reads:

❖  A n  uUiative petit ion may be f i led at any time. T h e  lieutenant governor sha ll  prepare a ballot title and proposit ion 

su m m a iiz in g  the proposed  law. and shall place them on  the ballot for the f ir st  statewide e lection held more than one 

hundred twenty days after adjournment o f  the leg is la tive  se s s io n  fo l lo w in g  the fi l ing. I f ,  before the e lection , 

substantially  the same m easure has been enacted, the petit ion i s  v o i d . ^  (em phasis  added)

In view o f  the ch a n ges  w h ich  this p ro v is io n  underwent after its introduction, we find the committee comm entary which 

guided the trial court to be l e s s  than co n c lu s iv e .  A s  sve stated , . i  W alter s  v. Cea se , 3 8 8  P 2d 2 6 3 ,  266  (A laska 19 6 4 ) :

❖  W h i le  su ch  a statement might have been a valuable aid fo r a scerta in ing the intention o f  the convent ion  with respect 

to the constitutional p ro v i s io n  then under cons iderat ion , it lo s e s  any value it may have had because P roposa l N o . 3 . . . 

was later amended s o  as to materia lly change its meaning. ❖  (footnotes omitted)

T h e  committee proposa l w as f ir st  taken up by the constitutional convention  as a committee o f  the whole . Later the 

proposed artic le  was co n s id e red  a number o f  l im es  through floor d i s c u s s io n s  o f  som e length, and numerous 

amendments were adopted. H ow ever, there is  no helpful d i s c u s s io n  o f  what was the intended sco p e  o f  the words

❖  substantially  the sam e measure. ❖  T h u s  the ultimate con struct ion  o f  th is  cr it ica l language d evo lves  upon this  court.

[4] O ur d is sen t ing  co l lea g u e s  r ight ly  observe  that the art ic le  on d irect  leg is la t ion  was the subject o f  e x ten s iv e  debate at 

the constitutional con vent ion . T h e y  read the term ❖ s u b s t a n t ia l l y  the same m e a su re d  as permitting legis lative 

d isp lacement o f  an in it iative o n ly  w ith in  rather narrow c o n f in e s .  H ow ever , we find nothing in the leg is la t ive  h is to ry  o f  

the artic le , o r  in the v ig o ro u s  f loo r  dehates thereon, w hich  p o in ts  to an agreed upon meaning or a c o n s c io u s ly  adopted 

def in it ion  o f  what th is  c r i t ica l  language should  mean. M a n y  v ie w s  were expre ssed  by indiv idual delegates, but these 

e x p re s s io n s  d o  not in th is  in stance prov ide a rel iable guide to what the constitutional convention as a w ho le  intended 

by the adoption o f  the phrase  in  quest ion, o r what it meant to the voters who ratified the constitution . In  order to 

interpret this language w e must analyze its functional re lat ionsh ip to other constitutional p ro v i s io n s .  W e  must infer the 

purpo se s  and in tentions o f  the framers from the language o f  the const itut ion  it se lf ,  with careful regard for the apparent 

a im s w h ich  the framers had in  m in d .E tU i
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F N 15 .  T h e  d is sen t  re fers  to the fru strat ions experienced by A la skans under territorial government, and the 

deep ly  fe l l  need fo r  se lf-government w h ich  led to co n v en ing  the const itut iona l convent ion  as pari o f  the 

statehood movement. N oth ing  in that background, however, has any d irect  bearing on  how  the term 

^ su p s t a n t ia l ly  ;he same m e a su re d  sho u ld  be interpreted

•7 3 6  T h e  w o rd s  ^ s u b s t a n t i a l ^  or ^ s u b s t a n t i a l l y ^  are relative, inexact terms. T h e i r  meaning i s  quite elusive. 

Applicat ion  o f  S c ro g g in s .  10 3  C a l  App.2d 2 8 1 ,  2 2 9  P.2d 4 89  ( 1 9 5 1 ) . T h e  meaning o f  su ch  terms can be derived only 

be reference to all the c i rcu m sta n ce s  su rrou nd ing  the context in w h ich  they are used. A tch e so n ,  T .  &  S . R  Ry. v. K ing s  

C ounty  Water D is t r i c t ,  4 7  C a l .2d 1 4 0 .3 0 2  P.2d 1 , 3  ( 1 9 5 6 ) . S o  here, we believe that the term ^ su b s t a n t ia l ly  the same 

m e a s u r e d  m ust  be viewed against the total structure contemplated in Art. X I  o f  our const itu t ion  in the matter o f  direct 

leg is la t ion

ft i s  evident lhat the framers wanted to avoid a const itut ional sy stem  in which any and all types o f  law cou ld  be enacted 

by direct leg is la t ion . T h u s  they placed a number o f  sp e c i f i c  re st r ic t ion s  upon its use. Art. X I ,  Sec .  4 . sta les:

O T h e  in it iative sha l l  not be used to dedicate revenues, make or repeal appropr iations, create co u r t s ,  define the 

ju r i sd ic t io n  o f  c o u i l s  or p ie sc r ib e  their ru le s ,  or enact local or special leg is la tion . T h e  referendum sha l l  not be applied 

to d ed icat ion s o f  revenue, to appropriations, to local o r specia l leg is la t ion , or to la w s n ece ssa ry  for the immediate 

preservation o f  the public  peace, health, or s a f e t y . ^

A le s s  abso lute , more re lative restr ic t ion  on the u se  o f  the initiative com es about by rea son  o f  the language which must 

be construed in the case  at bar. B y  p rov id ing  that the leg is la tive  enactment o f  sub stantia l ly  the same measure could 

have the effect  o f  vo id ing  an init iative, the framers empowered the legis lature to cut o f f  initiated legis lation from 

co n s idera t io n  and vote by the general public . T h e  manner in w hich Art. X I .  See . 4 . was amended in the constitutional 

con vent ion  m akes th is  c lear .  Th e  or ig ina l proposa l at the convention  would have required that an in it iative could be 

voided o n ly  by leg is la t ive  enactment o f  ^ t h e  measure in it iated<► Read literally , th i s  w-ould require that the language 

o f  both m easures  be identica l.  H ow ever,  as d i s c r u s se d  above, the final const itut ional language requires merely that 

O su b sta n t ia l ly  the same m e a su ie O  be enacted by the legis lature in Older to void an in it iative petition.

ft i s  clear that the leg is la t ive  act need not co n fo rm  to the in it iative in all re spects ,  and that the f ia m e i s  intended lhat the 

leg is lature sho u ld  have so m e  d isc ret ion  in d ec id in g  how  far the leg is lative act shou ld  d if fe r  from  the p ro v is io n s  o f  the 

initiative. T h e  q uest ion , o f  c o u i se ,  i s  how great i s  the permitted variance before the leg is la t ive  act b ecom es no longer 

substantially ihe same.

[5] Upon re f le c t io n  we have concluded that the leg is la ture 's  d isc ret ion  in this  matter i s  reasonably broad. I f  in the main 

the leg is la t ive  act a ch ieve s  the same general purpose  as the initiative, i f  the leg is la t ive  act a cco m p li sh e s  that purpose 

by means or sy s te m s  w h ich  are fa ir ly  comparable , then substantial s im i la r ity  e x i s t s .  It i s  not nece ssa ry  that the two 

measures co r re sp o n d  in  m inor pait icu lars , o r  even as to all major features, i f  the sub ject  matter i s  n ece ssa r i ly  complx 

or i f  it requ ire s  co m p re h e n s iv e  treatment. T h e  broader the reach o f  the sub ject matter, the more latitude must be 

j  I lo w e d  the leg is la ture  to vary from the particular features o f  (he init iative.

W e are fort if ied in th is  understanding o f  the constitutional language, and the in tention o f  the framers, by a companion 

p ro v is io n  o f  the const itut ion . Under Art. X I .  See . 5 , an in it iative, once enacted, cannot be repealed by the legislature 

w ithin  two years o f  its e f fec t ive  date. But it may be amended at any time. Here , as with Art. X I .  S e c .  4 . a considerable 

change occu rred  in the const itut ional convent ion  in the language first proposed and that f ina l ly  adopted. Committee 

Proposa l N o . 3 (Com m ittee on  D irect L e g is la t io n ,  A m e n d m e n l*7 3 7  and R e v i s io n ,  D ecem b er  9 , 19 6 5 ) ,  provided:

O N o  ' i w  passed by in it iative may be vetoed by the G o v e rn o r  nor amended or repealed by the legis lature for a period 

o f  three years. ^

T h e  final const itut iona l p ro v i s io n  s lates in pertinent part :<► A n  initiated law . , . i s  not sub ject  to veto, and may not be 

repealed by the leg is lature w ithin  two years o f  its e ffect ive  dale. It may be amended at any l im e . . . $

T h e  con st itut ion  thus vests  broad authority in the legis lature to vary the terms o f  an in it iated law, after its adoption, by 

the p ro c e s s  o f  amendment. T h i s  power amounts to a check  or balance against the in it iative p ro c e s s .  N o  doubt the 

legis lature was g iven th is  pow er to assure  that in it iatives w h ich  were i l l-advised , w h ich  might se r io u s ly  cr ipple or 

frustrate the sound  w ork in g s  o f  government, o r  w h ich  might be impracticable, cou ld  be altered or corrected  rapidly by
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