


“The right of a state government through its 
Legislature, when not restricted by constitutional 
provisions, by contract to limit its power of taxation, is 
a doctrine too firmly established to admit of discussion
at this time.

S t a t e  v .  G r e a t  N o r t h e r n  R a i l r o a d  C o . ,  1 1 9  N . W .  a t  2 0 2  ( M i n n .  1 9 0 8 )
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A provision that has come into increasing use in 
recent years is the clause stating that “the power of 
taxation shall never be surrendered, suspended, or 
contracted away.” This provision is the only provision 
dealing with taxation that is included in the Model State 
Constitution of the National Municipal League. Its 
object is to prevent the state from exempting, particularly 
by contract, individuals and corporations from taxation.

t
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Constitutional Studies, Chapter IX at pp. 4-5



Arizona, California, Florida, Georgia, Kentucky, 
Maine, Minnesota, Missouri, New York, and Oklahoma 
are states with constitutions that include a clause stating 
that “The power of taxation shall never be surrendered, 
suspended, or contracted away.”

Constitutional Studies, Chapter IX at p. 4 n. 11
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The states of Arkansas, Louisiana, Idaho, 
Montana, North Dakota, Pennsylvania, Texas, 
Virginia, Washington, and South Dakota have 
the same provision, but limit its application to 
corporations.

)

Constitutional Studies, Chapter IX at p. 5 n. 12



“The issue today is not one of conferring taxing 
power as such, but rather it is a question of under what 
conditions and in what circumstances should the state 
limit itself in the use of its taxing power. There are 
various cases in which states have limited or surrendered 
taxing authority over particular individuals, institutions, 
corporations, or industries in an effort to favor some 
particular class of people, use of property, or to induce 
investment or construction of a particular type or in a 
specific jurisdiction or locality.”

Constitutional Studies, Chapter IX at p. 9
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[S]uch a provision does not prohibit tax 
exemptions; it serves another rather technical purpose 
in limiting the nature of exemptions granted by the 
legislature.

Constitutional Studies, Chapter IX at pp. 10-11



[S]uch a provision does not prohibit tax 
exemptions; it serves another rather technical purpose 
in limiting the nature of exemptions granted by the 
legislature.

Constitutional Studies, Chapter IX at pp. 10-11
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Industrial Exemptions are a “violation of the first ) 
principles of a sound tax program.”

Constitutional Studies, Chapter IX at pp. 11 -12 n.26, J 
citing Tax Exemptions (Tax Policy League, 1939).
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“ I t  i s  a  s e t t l e d  p r i n c i p l e  o f  p u b l i c  l a w  t h a t  o n e  

l e g i s l a t u r e  c a n n o t  b i n d  a n o t h e r  a n d  t h a t  t h e  

g o v e r n m e n t  o f  a  s t a t e  c a n n o t  c o n t r a c t  w a y  i t s  p o l i c e  

p o w e r . ”

C o n s t i t u t i o n a l  S t u d i e s ,  C h a p t e r  I X  a t  p .  1 5
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“ T h e  p o w e r  t o  t a x  i s  n o t  c o n s i d e r e d  i n a l i e n a b l e ,  

h o w e v e r .  I n  g r a n t i n g  e x e m p t i o n s ,  o n e  l e g i s l a t u r e  

m a y  b i n d  a n o t h e r  a n d  t h e r e  l o s e  f o r  t h e  s t a t e  i t s  

p o w e r  t o  t a x . ”

C o n s t i t u t i o n a l  S t u d i e s ,  C h a p t e r  I X  a t  p .  1 5

)
\

i



“ T h e  e x e m p t i o n  m a y ,  u n d e r  c e r t a i n  c o n d i t i o n s ,  

r e s u l t  i n  a  c o n t r a c t  r e l a t i o n s h i p  t h a t  l e g i s l a t u r e s  m a y  

n o t  a b r o g a t e  w i t h o u t  v i o l a t i n g  t h e  f e d e r a l  

c o n s t i t u t i o n a l  g u a r a n t e e  a g a i n s t  s t a t e  l e g i s l a t i o n  

i m p a i r i n g  t h e  o b l i g a t i o n  o f  c o n t r a c t s . ”

C o n s t i t u t i o n a l  S t u d i e s ,  C h a p t e r  I X  a t  p p .  1 5 - 1 6



“ T o  a v o i d  s u c h  d i f f i c u l t i e s ,  a  c o n s i d e r a b l e  n u m b e r  

o f  s t a t e s  h a v e  c o n s t i t u t i o n a l l y  p r o h i b i t e d  t h e  s u r r e n d e r i n g  

o r  c o n t r a c t i n g  a w a y  o f  t h e  t a x i n g  p o w e r .  I t  i s  d e e m e d  t h a t  ) 

w i t h  s u c h  a  p r o v i s i o n  i n  t h e  c o n s t i t u t i o n ,  a  s t a t e  e n a c t m e n t  

i n t e n d e d  t o  g i v e  c o n t r a c t  s t a t u s  t o  a  t a x  e x e m p t i o n  w o u l d  

b e  v o i d  a b  i n i t i o . ”

)

C o n s t i t u t i o n a l  S t u d i e s ,  C h a p t e r  I X  a t  p .  1 6



A n d ,  m o s t  i m p o r t a n t l y ,  ! ! [ a ] n v  g e n e r a l  e x e m p t i o n  

a c t  w o u l d  b e  r e a d  a s  n o t  c a p a b l e  o f  e s t a b l i s h i n g  a  

c o n t r a c t e d  e x e m p t i o n . ”

C o n s t i t u t i o n a l  S t u d i e s ,  C h a p t e r  I X  a t  p .  1 6



“ E x e m p t i o n s  a r e  t o  b e  n a r r o w l y  c o n s t r u e d .  T h e y  

a r e  m o r e  l i k e l y  t o  b e  c o n s i d e r e d  c o n t r a c t s  i f  c o n t a i n e d  )

i n  a  c o r p o r a t e  c h a r t e r ,  o r  i f  t h e y  a r i s e  f r o m  a  s p e c i a l  

r a t h e r  t h a n  a  g e n e r a l  l a w .”

C o n s t i t u t i o n a l  S t u d i e s ,  C h a p t e r  I X  a t  p .  1 6  n . 3 1
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P R O P O S A L  N O .  3

R E S O L V E D ,  t h a t  t h e  f o l l o w i n g  b e  a g r e e d  u p o n  a s  ( 

p a r t  o f  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n .

1 . T h e  p o w e r  o f  t a x a t i o n  s h a l l  n e v e r  b e  s u r r e n d e r e d ,
*

s u s p e n d e d ,  g i v e n  o r  c o n t r a c t e d  a w a y .

C o n s t i t u t i o n a l  C o n v e n t i o n ,  

R e f e r r e d  t o  C o m m i t t e e  o n  F i n a n c e ,

N o v e m b e r  1 5 ,  1 9 5 5
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“ M r .  C o o p e r  a s k e d  w h a t  c o n s i d e r a t i o n  t h e  c o m m i t t e e  h a d  

g i v e n  t a x  i n c e n t i v e s  f o r  A l a s k a .

A t  t h e  r e q u e s t  o f  t h e  c h a i r m a n ,  t h e  s e c r e t a r y  r e a d  t h e  

s e c t i o n s  t e n t a t i v l y  a d o p t e d  w h i c h  b e a r  o n  t h i s  s u b j e c t ,  a n d  

e x p l a i n e d  t h a t  t h e  c o m m i t t e e  i n t e n d e d  t o  m a k e  i t  p o s s i b l e  

f o r  t h e  l e g i s l a t u r e  t o  g r a n t  t a x  i n c e n t i v e s ,  w h i l e  n o t

s p e c i f y i n g  a n y  i n  t h e  c o n s t i t u t i o n .

C o n s t i t u t i o n a l  C o n v e n t i o n ,  

X I / F i n a n c e  &  T a x a t i o n / 1 7 ,  

D e c e m b e r  3 ,  1 9 5 5 r;C
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S e c t i o n  1 . T h e  p o w e r  o f  t a x a t i o n  s h a l l  n e v e r  b e  

s u r r e n d e r e d ;  a n d  s h a l l  n e v e r  b e  s u s p e n d e d  o r  c o n t r a c t e d  

a w a y ,  e x c e p t  a s  p r o v i d e d  h e r e i n .

(

(
C o n s t i t u t i o n a l  C o n v e n t i o n  C o m m i t t e e  P r o p o s a l / 9 ,

D e c e m b e r  1 6 , 1 9 5 5
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(Sec. 1 Taxing Power)

T h e  p o w e r  t o  t a x  i s  n e v e r  t o  b e  s u r r e n d e r e d ,  b u t  

u n d e r  t e r m s  t h a t  m a y  b e  e s t a b l i s h e d  b y  t h e  l e g i s l a t u r e  

i t  m a y  b e  s u s p e n d e d  o r  t e m p o r a r i l y  c o n t r a c t e d  a w a y .  

T h i s  c o u l d  i n c l u d e  i n d u s t r i a l  i n c e n t i v e s ,  f o r  e x a m p l e .

C o n s t i t u t i o n a l  C o n v e n t i o n  C o m m i t t e e  P r o p o s a l / 9 ,  

C o m m e n t a r y  o n  t h e  A r t i c l e  o n  F i n a n c e  a n d  T a x a t i o n ,

D e c e m b e r  1 6 ,  1 9 5 5
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S e c t i o n  1 i s  a  r a t h e r  r o u t i n e  s t a t e m e n t  t h a t  t h e  p o w e r  o f  !
o

t a x a t i o n  s h a l l  n e v e r  b e  s u r r e n d e r e d  o r  c o n t r a c t e d  a w a y ,  c I 

T h e  r e a s o n  f o r  t h e  d i v i s i o n  o f  t h e  t h o u g h t  t h e r e  a n d  t h e  

a d d i t i o n  o f  t h e  w o r d s ,  " e x c e p t  a s  p r o v i d e d  h e r e i n "  i s  t o  ?

r e m o v e  d o u b t  a s  t o  w h a t  w e  m i g h t  m e a n  l a t e r  o n  d o w n  i n  I

t h e  a r t i c l e  b y  p r o v i d i n g  e x c e p t i o n s .  j
C/
c
r

c

M i n u t e s  o f  t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n ,

D e c e m b e r  1 9 , 1 9 5 5
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“ S e c t i o n  4  d e a l s  w i t h  e x e m p t i o n s  f r o m  t a x a t i o n ,  m o s t  o f  i t  

i s  p r e t t y  s t a n d a r d . . . .

T h e  e x e m p t i o n  g i v e n  t o  r e l i g i o u s ,  c h a r i t a b l e ,  c e m e t e r y ,  o r  i  

e d u c a t i o n a l  p u r p o s e s  i s  p r e t t y  s t a n d a r d .  T h e s e  a r e  t h e  

o n l y  o n e s  w e  h a v e  a t t e m p t e d  t o  s p e l l  o u t  h e r e .  A n d  t h e n  

i n  t h e  l a s t  p a r a g r a p h  o f  t h a t  s e c t i o n  i t  p r o v i d e s  t h a t  o t h e r  

e x e m p t i o n s  m a y  b e  p r o v i d e d  b y  g e n e r a l  l a w .  T h i s  w o u l d  

a l l o w  f o r ,  a m o n g  o t h e r  t h i n g s ,  f o r  a  g r a n t i n g  o f  t a x  

i n c e n t i v e s  t o  n e w  i n d u s t r i e s . ”

M i n u t e s  o f  t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n ,

D e c e m b e r  1 9 ,  1 9 5 5



“ S e c t i o n  1 o f  t h i s  p r o p o s a l  h a s  b e e n  a l t e r e d  s l i g h t l y  f r o m  

t h e  u s u a l  w o r d i n g  o f  a  n u m b e r  o f  s t a t e  c o n s t i t u t i o n s  a n d  

a l s o  t h e  m o d e l  s t a t e  c o n s t i t u t i o n  i n  t h a t  w h i c h ,  a s  s o m e  o f  ( 

y o u  p e r h a p s  m i g h t  h a v e  n o t i c e d ,  g e n e r a l l y  r e a d s ,  " T h e  

p o w e r  o f  t a x a t i o n  s h a l l  n e v e r  b e  s u r r e n d e r e d ,  s u s p e n d e d  

o r  c o n t r a c t e d  a w a y . ”

M i n u t e s  o f  t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n ,  J a n u a r y  1 6 ,  1 9 5 6



" T h e  C o m m i t t e e  f e l t  t h a t  d e f i n i t e l y  t h e  p o w e r  o f  

t a x a t i o n  s h o u l d  n e v e r  b e  s u r r e n d e r e d  s o  w e  i n s e r t e d  a  

s e m i c o l o n ,  b u t  w e  d i d  f e e l  t h a t  t h e r e  w o u l d  p o s s i b l y  b e  c 

o c c a s i o n  a n d  g o o d  j u s t i f i c a t i o n  i n  t h e  f u t u r e  f o r  s u c h  

t h i n g s  a s  a l l o w i n g  a n  i n d u s t r y - w i d e  e x e m p t i o n  t o  

e n c o u r a g e  n e w  i n d u s t r y  t o  c o m e  i n  a n d  t h a t  i s  t h e  r e a s o n  

f o r  t h e  p a r t i c u l a r  w o r d i n g  t h e r e .  T h a t  i s  l a t e r  p r o v i d e d  f o r  

u n d e r  S e c t i o n  4 . ”
(

i
\

M i n u t e s  o f  t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n ,  J a n u a r y  1 6 ,  1 9 5 6



“ I n  c o n s t r u i n g  a n d  i n t e r p r e t i n g  c o n t r a c t s  o f  t h i s  c l a s s ,

t h e  c o u r t s  a r e  g u i d e d  b y  a  s e t  o f  p r i n c i p l e s  t h a t  h a v e  n o w

b e c o m e  f u n d a m e n t a l .  . .  . T h e s e  i n  b r i e f ,  a r e ,  c h i e f l y

[ 1 ] t h a t  t a x a t i o n  i s  t h e  r u l e ,  a n d  e x e m p t i o n  t h e  

e x c e p t i o n ;

[ 2 ]  t h e  p o w e r  o f  t a x a t i o n  i s  a n  e s s e n t i a l  a t t r i b u t e  o f

s o v e r e i g n t y ,  n e c e s s a r y  a n d  v i t a l  t o  t h e  v e r y  

e x s i s t e n c e  o f  t h e  g o v e r n m e n t ;

S t a t e  v .  G r e a t  N o r t h e r n  R a i l r o a d  C o . ,  1 1 9  N . W .  a t  2 0 2  ( M i n n .  1 9 0 8 )
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[ 3 ]  t h e  w h o l e  c o m m u n i t y  i s  i n t e r e s t e d  i n  i t s  

m a in t e n a n c e  u n im p a i r e d ;

(

[ 4 ]  i t  i s  p r e s u m e d  n e v e r  t o  h a v e  b e e n  s u r r e n d e r e d ;  a n d

[ 5 ]  t h e  i n t e n t i o n  t o  s u r r e n d e r  i t  m u s t  b e  e x p r e s s e d  i n  

l a n g u a g e  s o  c l e a r  a n d  f r e e  f r o m  a m b i g u i t y  a s  t o  

a d m i t  o f  n o  r e a s o n a b l e  d o u b t . ”
(

S t a t e  v .  G r e a t  N o r t h e r n  R a i l r o a d  C o . ,  1 1 9 N . W .  a t  2 0 2  ( M i n n .  1 9 0 8 )



[ 6 ]  “ A n  e x e m p t i o n  n e v e r  a r i s e s  b y  i m p l i c a t i o n ;

[ 7 ]  i t  i s  a l w a y s  r e s t r i c t e d  t o  i t s  l o w e s t  p o s s i b l e  t e r m s ;

[ 8 ]  e v e r y  d o u b t  m u s t  b e  r e s o l v e d  i n  f a v o r  o f  t h e  

g o v e r n m e n t  a n d  a g a i n s t  t h e  c l a im a n t . ”

S t a t e  v .  G r e a t  N o r t h e r n  R a i l r o a d  C o . ,  1 1 9 N . W .  a t  2 0 2  ( M i n n .  1 9 0 8 )



I f  t h e  e x e m p t i o n  c l a u s e  o f  t h e  c h a r t e r  w a s  

v o i d  i n  i t s  i r r e v o c a b l e  f e a t u r e ,  i t  c r e a t e d  n o  o b l i g a t i o n ,  

a n d  h e n c e  i t s  r e p e a l  im p a i r e d  n o t h i n g .  S o  l o n g  a s  t h e  

e x e m p t i o n  r e m a i n e d  i n  f o r c e  a n d  u n r e p e a l e d ,  i t  w a s  

v a l i d .

%

Phillips E x e t e r  A c a d e m y  v .  Exeter,  2 7  A . 2 d  a t  5 7 8

c



[ P ] u b l i c  a g e n t s  h a v e  n o  p o w e r  t o  b i n d  t h e  s t a t e  

o r  a n y  o f  i t s  s u b d i v i s i o n s  b y  a n  a p p a r e n t  a u t h o r i t y  i n  

e x c e s s  o f  t h e i r  a c t u a l  a u t h o r i t y .  T h e  g r a n t e e  o f  a n  

e x e m p t i o n  i s  c h a r g e a b l e  w i t h  n o t i c e  o f  t h e  c o n s t i t u t i o n  

a n d  l i m i t a t i o n s  o f  l e g i s l a t i v e  p o w e r ,  a n d  h e  m a y  n o t  i n  

r e a s o n a b l e  j u s t i c e  r e l y  o n  t h e  l e g i s l a t i v e  a s s u m p t i o n  o f  

p o w e r  m e r e l y  b e c a u s e  t h e  l e g i s l a t u r e  a s s u m e s  i t  o r  t h e  

e x e c u t i v e  d e p a r t m e n t  o f  g o v e r n m e n t  a c t s  p u r s u a n t  t o  i t  

o r  t h e  u n o f f i c i a l  p u b l i c  d o  n o t  q u e s t i o n  i t .

Phillips E x e t e r  A c a d e m y  v .  Exeter,  2 7  A . 2 d  a t  5 8 6
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.L  •*.,' March 30.1998

HIOM:

Alaska Stranded Gas Act (CSHB 393{RES))

Representative Scoi: Ogan 
Alin: Dai id Stanch ff

Richard A. Glover 
Legislative Counsel

Enclosed is ihc CS you requested.

AS 43 2.■’. ‘ 30 limits the scope o f  this bill to gas royalties only. specific sialcmcnt 
regarding this appears in AS 43.83.230(0), prohibiting modifie on o f  ml royally under the 
provisions o f  the bill.

I would also like to bring to your attention thal the bill as introduced does not seem to 
comply with An. IX. sec. I o f  the state constitution which slates:

The power o f  taxation shall never be surrendered. This power snail not he 
suspended c r contracted away, except as provided in this uiccic.

Under AS 43.S2.210 o f  the bill, or as negotiated by the legislature as contemplated by the 
new AS 43.S2.650. a contract may contain tentts tital substitute pnrtodic payments in lieu o f  
laves. These contract lentil will, I suppose, be expected to p'event the state from later 
changing the law and imposing those taxes as a result o f  the federal and state prohibitions 
on the impairment o f  contracts. (Art. I. see. 15. Constitution of the Stale of Alaska) The 
problem is that litis is exactly the kind o f  contract that is prohibited under An. IX. see. I. 
While the state may certainly provide for a lax exemption, I do not think it is possible for tit: 
state to give up its power to repeal the exemption and impose the lax in the future. Any 
contract that has that effect will probably be void as against public policy.

If  I may be o f  further assistance, please aJvisc.

RAGi.dr.gic 
•»S-20? jdr

Enclosure
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SUBJECT: Gas projects (CSHB 393(0&G»

TO Representative Mark Hodgins, Chair 
House Special Committee on Oil and Gas

FROM Tamara Brandt Cook 
Director A  y

Here is a draft committee substitute you requested of a bill originally introduced by the 
governor. I have some comments.

(1) The bill as introduced does not seem to comply with Art. IX, sec. 1 of the state 
constitution which states:

The power of taxation shall never be surrendered. This power shall not be 
suspended or contracted away, except as provided in this article.

Under AS 43.82.210 in the bill, a contract will contain terms that substitute periodic 
payments in lieu of taxes. These contract terms will, I suppose, be expected to prevent the 
state from later changing the law and in \tosing those taxes as a result of the federal and state 
prohibitions on the impairment o f contracts. (Art. I, sec. IS, Constitution o f the State o f 
Alaska) The problem is that this is exactly the kind of contract that is prohibited under An. 
IX, sec. 1. While the state may cenainly provide for a tax exemption, 1 do not think it is 
possible for the state to give up its power to repeal the exemption and impose the tax in the 
fiiture. Any contract that has that efTect will probably be void as against public policy.

(2) AS 43.82.230(a) requires the commissioner o f revenue to include in a contract a term 
requiring contracting with and employment o f state residents, "within the constraints of 
law...M As a practical matter, there is little chance that such a term could ever be included. 
( H ic k l in  V Qtbeck. 565 P.2d 159 (Alaska 1977), rov'd on other grounds 437 U.S. 518 
(1978)) To the extent that the change made in this CS to the definition o f "Alaska resident" 
adds a durational residency requirement o f  one year or longer, it is likely to be 
constitutionally invalid.

(3) The requirement added in AS 43.82.435 o f this CS that the authority to enter into a 
contract be authorized by the legislature may violate the separation o f  powers doctrine. 
While the legislature may enact standards for the exercise o f an executive power, it may 
generally not reserve the power to approve or authorize a particular action. For example,



Representative Mark llodgins 
M arch 11. 1998 
Page 2

Cornier AS 37.05 280. requiring legislative approval o r certain leases o f  state office space, 
w as held to violate the principle o f  separation o f  powers, t Marini! View Chapter Jum»an 
Ic n a n ls  Association v Alaili Siait? Housing Authority. Superior Court. First Judicial 
District. IJU-80-1037 Civ.. Nov. 3. l ‘>Sh Currently the Procurement Code contains a 
sim ilar lease approv al requirement in AS 36.30.080, but at the time of the Code rewrite, a 
representative o f the Attorney General's office testified dial the provision was invalid. 
Likewise, (he executive branch has. for many years, taken the position that the requirement 
for legislative approval o f  royalty oil contracts is unconstitutional (See Governor's 
transmittal letter for SB 164 dated April 22.1995, Senate Journal, pages 1190-1191) Note, 
how ever, that while the executive branch has consistently, and, in my view, correctly, 
asserted that legislative approval provisions are unconstitutional, it has often conformed to 
them  to  accommodate the legislative desire for oversight.

(4) A S 43.82.400 uses the term  "public revenue." I don't know what that means.

(5) The definition o f "uneconomic or uncompetitive" added in paragraph 12 of AS 43.- 
82.900 in this CS is not useful. That phrase is not used in the bill at all except in the 
paragraph (11) o f the same section. Taken together the net result of both the definitions is 
to define "stranded gas" as follows: (II) "stranded gas" means gas that is not being 
marketed due to prevailing cost or price conditions as determined by an economic analysis 
by the commissioner. Is that a good definition for your purpose? If so, I suggest you 
substitute it for paragraphs (11) and (12).

(6) In AS 43.82.510 added by this CS it is presumed that more t .inn one municipality will 
b e  affected and so several mem bers will be appointed to the group. What if  only one 
m unicipality is affected?

(7) In AS 43.82.200(2)(A) and (B) are mutually exclusive. Does this make sense?

(8) AS 43.82.300 is unclear to  me. Upon approval o f  an application. a commissioner can 
request certain information, but, i f  the information is not provided, the commissioner is 
prohibited from continuing to r e v i e w  the application. Hasn't the application already been 
approved? What, then, is left to review?

TBC:tmb 
98-035. Imb

Enclosure
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f i s h i n g  a n d  t r a p p i n g  l i c e n s e  a n d  v o t e r  r e g i s t r a t i o n .  I n  o r d e r  t o  

m a k e  t h o s e  c h a n g e s  o n  p a g e  1 5 ,  l i n e  5 ,  a n  " a n d "  w o u l d  n e e d  t o  b e  

a d d e d  a t  t h e  e n d  o f  t h e  l i n e  a n d  s t r i k e  t h e  l a n g u a g e  o n  l i n e s  8 a n d

9.

N u m b e r  1 9 6 7

COM MISS IO NER CONDON a d d r e s s e d  t h e  i s s u e  o f  g a s  t o  c o m m u n i t i e s .  He 

s t a t e d  t h a t  r e q u i r i n g  p r o j e c t  s p o n s o r s  t o  s u b s i d i z e  l o c a l  g a s  

c o n s u m p t i o n  w o u l d  i n c r e a s e  t h e  p r o j e c t  c o s t s  a n d  h a v e  a  d e p e n d e n c y  

o f  p u s h i n g  p r o j e c t  e c o n o m i c s  i n  t h e  w r o n g  d i r e c t i o n .  He s t a t e d  

t h a t  t h e y  a r e  t r y i n g  t o  i n c r e a s e  t h e  l i k e l i h o o d  t h a t  t h e  p r o j e c t  i s  

g o i n g  t o  c o m e  i n t o  b e i n g .  He s t a t e d  t h a t  t h e y  a r e  g c i n g  t o  b e  

r e q u i r i n g  a r e a s o n a b l e  p r o v i s i o n  o f  g a s  t o  c o m m u n i t i e s  a n d  t h e y  

n e e d  t o  f i g u r e  o u t  w a y s  t o  r e d u c e  t h  ’n c e r t a i n t y  r e g a r d i n g  t h e  

q u a n t i t y  o f  g a s  t h a t  t h e  p r o j e c t  i s  g - n g  t o  b e  r e q u i r e d  t o  d e l i v e r  

t o  l o c a l  u s e r s .  T h i s  i s  s o  t h a t  r e q u i r i n g  A l a s k a  d e l i v e r i e s  i s  n o t  

a  d i s i n c e n t i v e  t o  t h e  p r o j e c t .

N u m b e r  2 0 1 6

COM MIS S IO NER  CONDON s t a t e d  t h a t  t h e  t h i r d  a r e a  i s  m u n i c i p a l  r e v e n u e  

s h a r i n g .  C l e a r l y ,  t h e  s i n g l e  s t e p  t h a t  b o t h  s t a t e  a n d  l o c a l  

g o v e r n m e n t s  c a n  t a k e  t  i m p r o v e  e c o n o m i c s  o f  t h i s  p r o j e c t  i s  t o  

r e l i e v e  t h e  p r o j e c t  o f  t h e  t a x  b u r d e n  o f  a  l o c a l  p r o p e r t y  t a x  

b e f o r e  t h e  p r o j e c t  g o e s  i n t o  o p e r a t i o n .  He  s t a t e d  t h a t  t h e  s t a t e

•
a n d  l o c a l  g o v e r n m e n t s  w i l l  f e e l  t h e  l a r g e s t  n e g a t i v e  i m p a c t  f r o m  

t h e  p r o j e c t  i n  t e r m s  o f  p r o v i d i n g  s o c i a l  s e r v i c e s  a n d  t h e  s o c i a l  

d i s r u p t i o n  t h a t  o c c u r s  w i t h  a  l a r g e  p r o j e c t .  He p o i n t e d  o u t  t h a t  

t h e  q u e s t i o n  i s  w h e t h e r  o r  n o t  i t  i s  w o r t h  i t .  He s t a t e d  t h a t  

t h e r e  i s  t h e  q u e s t i o n  o f  h o w  m u n i c i p a l i t i e s  s h o u l d  s h a r e  i n  t h e  

r e v e n u e s  g e n e r a t e d  b y  a  f i s c a l  c o n t r a c t .  W h e t h e r  m u n i c i p a l  

g o v e r n m e n t s  s h o u l d  b e  a t  t h e  t a b l e ,  i s  a  q u e s t i o n  t h a t  t h e  

l e g i s l a t u r e  n e e d s  t o  a d d r e s s .  He p o i n t e d  o u t  t h a t  t h e  b i l l  d o e s  

n o t  p r o v i d e  f o r  t h a t  n o w  a n d  i t  i f  i t  w e r e  m a d e  t o  i n c l u d e  t h e m ,  

n e g o t i a t i o n s  w o u l d  b e  m o r e  c u m b e r s o m e .

H u m b e r  2 1 0 7

CO M MIS S IO NER  CONDON a d d r e s s e e  t h e  a r e a  o f  c o n f i d e n t i a l i t y ,  t r a d e  

s e c r e t s  w o u l d  b e  h e l d  i n  c o n f i d e n c e  b y  t h e  s t a t e .  T h a t  i n f o r m a t i o n  

w o u l d  b e  s h a r e d  a m o n g  t h e  p e r t i n e n t  e x e c u t i v e  b r a n c h  a g e n c i e s  a n d  

t h e  l e g i s l a t u r e ,  b u t  w o u l d  b e  k e p t  c o n f i d e n t i a l  a s  l o n g  a s  t h e y  

t r u l y  w e r e  t r a d e  s e c r e t s .  T h e  m e m o r a n d u m  a n d  d o c u m e n t s  g e n e r a t e d  

d u r i n g  t h e  n e g o t i a t i o n  p r o c e s s  w o u l d  r e m a i n  c o n f i d e n t i a l  d u r i n g  t h e  

n e g o t i a t i o n  p r o c e s s  b u t  w o u l d  b e  e n t i r e l y  o p e n  a n d  a v a i l a b l e  f o r  

r e v i e w  o n c e  t h e  r e v i e w  o f  t h e  c o n t r a c t  b e g a n .  He s t a t e d  t h a t  i t  i s  

s t a t e d  i n  AS 4 3 . 8 2 . 3 1 0 ( f ) .

N u m b e r  2 1 7 1

C O M M IS S IO N ER  CONDON a d d r e s s e d  t h e  i s s u e  o f  l e g i s l a t i v e  a p p r o v a l  o f  

t h e  c o n t r a c t .  F o r m a l  l e g i s l a t i v e  a p p r o v a l  o f  a n y  f i s c a l  c o n t r a c t

•
 i n v o l v i n g  t h e  t a x a t i o n  o f  s t r a n d e d  g a s  i s  i m p o r t a n t  f o r  b o t h  p o l i c y  

a n d  l e g a l  r e a s o n s .  T h e  G o v e r n o r  s t r o n g l y  s u p p o r t s  f o r m a l  

l e g i s l a t i v e  a p p r o v a l  a n d  h a s  p l e d g e d  t o  r e q u i r e  i t  e v e n  i f  a  

*  ' . v l e g i s l a t u r e  e n a c t s  l e g i s l a t i o n  w i t h o u t  l e g i s l a t i v e l y  i n s e r t i n g  t h a t  

r e q u i r e m e n t .  He s t a t e d  t h a t  t h e  b i l l  d i d  n o t  i n c l u d e  t h i s  

r e q u i r e m e n t  b e c a u s e  h e  w a s  a d v i s e d  a g a i n s t  i t  d u e  t o  t e c h n i c a l  

. . . .  . c o n s t  i . t u t  i  o n a l . r e a s o n s  ______________________     —    DOL_006090
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N u m b e r  2 2 7 6

■M|*V

COM MISS IO NER CONDON s t a t e d  t h a t  t h e  f i n a l  i s s u e  i s ,  c a n  o n e  

l e g i s l a t u r e  b i n d  f u t u r e  l e g i s l a t u r e s  w i t h  r e s p e c t  t o  t h e  t a x  

l i a b i l i t y  o f  a  p r o j e c t .  He  s t a t e d  t h a t  t h e  D e p a r t m e n t  o f  L a w  h a s  

c o n c l u d e d  t h a t  i t  i s  n o t  p o s s i b l e  t o  b i n d  f u t u r e  l e g i s l a t u r e s .  He 

s t a t e d  t h a t  i t  c o u l d  b e  d o n e  w i t h  a  p r o p e r l y  w r i t t e n  f i s c a l  

c o n t r a c t  w h i c h  r a i s e s  t h e  i s s u e  o f  i f  t h e  l e g i s l a t u r e  w a n t s  t o  t e s t  

t h a t  a u t h o r i t y .  T h e  c o n s i d e r a t i o n s  a r e  w h a t  t h e  l e g i s l a t u r e  

o e l i e v e s  i t s  p o w e r  o u g h t  t o  b e  a n d  w h a t  e f f e c t  l i t i g a t i o n  w o u l d  

h a v e  o n  t h i s  p r o j e c t .  He s t a t e d  t h a t  h e  t h o u g h t  i t  w o u l d  b e  w i s e r  

t o  a v o i d  l i t i g a t i o n  a n d  t h e  e x p l o r a t i o n  o f  t h e  i s s u e  o f  w h a t  t h e  

e x t e n t  o f  l e g i s l a t i v e  p o w e r  i s .

N u m b e r  2 3 7 2

CHAIRMAN HODGINS s t a t e d  t h a t  h e  w o u l d  l i k e  t o  h a v e  a  p r e s e n t a t i o n  

b y  t h e  p r o d u c e r s  a n d  t h a t  t h e  m a j o r i t y  o f  t h e  w o r k  b e  d o n e  i n  t h i s  

c o m m i t t e e .

N u m b e r  2 4 1 7

R E P R E S E N T A T I V E  J O E  RYAN s t a t e d  t h a t  t h e  b i l l  r e q u i r e s  a  d e e p  l e a p  

o f  f a i t h  o n  t h e  p a r t  o f  t h e  l e g i s l a t u r e .  He  s t a t e d  t h a t  i t  i s  t i m e  

t o  g e t  t o  t h e  s e r i o u s  n e g o t i a t i o n s  o f  w h a t  t h e  r e s o u r c e s  a r e  w o r t h  

t o  s t a t e  o f  A l a s k a  a n d  h o w  f a r  A l a s k a  i s  w i l l i n g  t o  g o  t o  s e l l  t h e

•
p r o j e c t .  He s t a t e d  t h a t  t h e r e  h a s  n o t  b e e n  a n y  t e s t i m o n y  a s  t o  t h e  

p o t e n t i a l  o f  t h e  p r o j e c t .

T A P E  9 8 - 1 1 ,  S I D E  B 

.N um be r  0 0 3 3

R E P R E S E N T A T I V E  RYAN s t a t e d  t h a t  t h e  c o m m i s s i o n e r  o f  r e v e n u e  t h r o u g h  

t h e  b i l l  i s  g i v e n  a  l o t  o f  p o w e r  a n d  h e  q u e s t i o n e d  i f  t h a t  w a s  

w i s e .

CHAIRMAN HODGINS s t a t e d  t h a t  a t  a  e a r l i e r  m e e t i n g  D r .  P e d r o  v a n  

M e u r s '  t e s t i f i e d  t h a t  h e  t h o u g h t  t h e r e  w a s  a p p r o x i m a t e l y  $ 1 5 0  

b i l l i o n  w o r t h  o f  r e v e n u e s .  He s t a t e d  t h a t  D r .  v a n  M e u r s  w o u l d  b e  

b a c k  a t  a  l a t e r  d a t e  t o  a n s w e r  t h o s e  q u e s t i o n s .

N u m b e r  0 0 6 4

R E P R E S E N T A T I V E  KEMPLEN  a s k e d  t h a t  o n  p a g e  7 ,  l i n e  5 " p r o x i m i t y  o f  

t h e  p r o j e c t "  i f  t h e  d e f i n i t i o n  c o u l d  b e  n a i l e d  d o w n  b e t t e r  t h a n  a s  

s t a t e d .  He q u e s t i o n e d  i f  i t  w a s  j u s t  w i t h i n  1 0  m i l e s  o r  d o e s  i t  

e x t e n d  t o  a p i p e l i n e  t h a t  g o e s  o u t  t o  S o u t h c e n t r a l  A l a s k a .

N u m b e r  0 0 9 9

CHAIRMAN HODGINS s t a t e d  t h a t  i t  i s  h i s  h o p e  t h a t  c o m m i t t e e  m e m b e r s  

w i l l  p i c k  t h e  b i l l  a p a r t  a n d  m a k e  s u r e  t h a t  t h e r e  a r e  n o  u n a n s w e r e d

•
q u e s t i o n s .  He  s t a t e d  t h a t  HB 3 9 3  w i l l  b e  h e l d  o v e r  f o r  f u r t h e r  

c o n s i d e r a t i o n .

Page 7 of 8

DOL 006091



House SPECIAL COMMITTEE ON OIL A  OAS Minute 20 Legislature Page 1 of 4

H o u s e  S P E C I A L  C O M M I T T E E  O N  O I L  &  G A S  M i n u t e  0 3

s

F eb  2 6 ,1998

HB 3 9 3  -  DEVELO P STRANDED GAS RESOURCES 

N u m b e r  1 0 6 9

CHAIRMAN HODGINS a n n o u n c e d  t h e  c o m m i t t e e  w o u l d  h e a r  HB 3 9 3  

" A n  A c t  r e l a t i n g  t o  c o n t r a c t s  w i t h  t h e  s t a t e  e s t a b l i s h i n g  p a y m e n t s  

i n  l i e u  o f  o t h e r  t a x e s  b y  a  q u a l i f i e d  s p o n s o r  o r  q u a l i f i e d  s p o n s o r  

g r o u p  f o r  p r o j e c t s  t o  d e v e l o p  s t r a n d e d  g a s  r e s o u r c e s  i n  t h e  s t a t e ;  

p r o v i d i n g  f o r  t h e  i n c l u s i o n  i n  s u c h  c o n t r a c t s  o f  t e r m s  m a k i n g  

c e r t a i n  a d j u s t m e n t s  r e g a r d i n g  r o y a l t y  v a l u e  a n d  t h e  t i m i n g  a n d  

n o t i c e  o f  t h e  s t a t e ' s  r i g h t  t o  t a k e  r o y a l t y  i n  k i n d  o r  i n  v a l u e  

f r o m  s u c h  p r o j e c t s ;  r e l a t i n g  t o  t h e  e f f e c t  o f  s u c h  c o n t r a c t s  o n  

m u n i c i p a l  t a x a t i o n ;  a n d  p r o v i d i r g  f o r  a n  e f f e c t i v e  d a t e . "  He 

s t a t e d  t h a t  h e  a s k e d  h i s  c o l l e a g u e s  t o  p r e s e n t  t h e i r  c o n c e r n s  e n d  

s u g g e s t i o n s  r e g a r d i n g  t h e  b i l l .

N u m b e r  1 0 8 0

R E P R E S E N T A T I V E  T E R R Y  MARTIN,  s t a t e d  t h a t  h e  h a s  c o n c e r n s  a b o u t  t h i s  

i s s u e .  He  r e f e r r e d  t o  t h e  h i s t o r y  o f  t h e  i s s u e  o f  f i n a n c i n g  a g a s  

p i p e l i n e .  He s t a t e d  t h a t  h e  h a d  v o t e d  a g a i n s t  t h e  b i l l  t h a t  h a d  

i n i t i a t e d  t h i s  b e c a u s e  t h e  l e g i s l a t u r e  w a s  g i v i n g  t o o  m u c h  u p  t o  

t h e  e x e c u t i v e  b r a n c h .  He r e f e r r e d  t o  T i t l e  9  o f  t h e  c o n s t i t u t i o n  

c h a t  s t a t e d  t h e  p o w e r  o f  t a x a t i o n  s h o u l d  n e v e r  b e  s u r r e n d e r e d .  He  

s t a t e d  t h a t  l e g i s l a t o r s  s h o u l d  n o t  f o r c e  t h e  e c o n o m y  o n e  w a y  o r  

a n o t h e r .  He s t a t e d  t h a t  t h e  f r e e  m a r k e t  s h o u l d  b e  a l l o w e d  t o  w o r k  

a n d  t h e  l e g i s l a t u r e  s h o u l d  n o t  b e  i n  t h e  w a y .

N u m b e r  1 2 B 2

R E P R E S E N T A T I V E  MARTIN s t a t e d  t h a t  a s  l e g i s l a t o r s  t h e y  s h o u l d  l o o k  

a t  w h a t  i s  b e i n g  d o n e  w i t h  t h e  g a s .  He s t a t e d  t h a t  r e c y c l i n g  o f  

g a s  i s  p r o d u c i n g  m e r e  o i i  r e s u l t i n g  i n  a n  e s t i m a t e d  2  b i l l i o n  

b a r r e l s  o f  e x c e s s  o i i  r e c e i v e d .  He s t a t e d  t h a t  i f  t h e  p i p e l i n e  i s  

f o r c e d  t h e  o i l  w i l l  d e c r e a s e  b e c a u s e  o n c e  g a s  i s  t a k e n  o u t  t h e  o i l  

r e s e r v e s  w i l l  b e  d e p l e t e d .  He  a s k e d  h o w  m u c h  t h i s  w i l l  c o s t  t h e  

s t a t e  o f  A l a s k a  i n  o i l  r o y a l t i e s .

N u m b e r  1 4 0 1

R E P R E S E N T A T I V E  MARTIN s t a t e d  t h a t  t h e  i n c e n t i v e  p r o g r a m s  s h o u l d  

m a k e  t h e  p a r t i c i p a n t s ,  " r u n  l i k e  m a d " .  He  r e f e r r e d  t o  S e c t i o n  2 ,  

" T h e  l e g i s l a t u r e  f u r t h e r  i n t e n d s ,  h o w e v e r ,  t h a t  a n y  f i s c a l  t e r m s  

a g r e e d  t o  i n  a  c o n t r a c t  u n d e r  t h i s  A c t  i n  l i e u  o f  o t h e r  t a x e s  w i l l

f u l l y  a n d  f a i r l y  c o m p e n s a t e  t h e  p e o p l e  o f  t h e  s t a t e  o f  A l a s k a  f o r

t h e  s e v e r a n c e ,  p r o d u c t i o n ,  a n d  s a l e  o f  n a t u r a l  r e s o u r c e s  b e l o n g i n g  

t o  t h e  p e o p l e "  a n d  " T h e  v a l u e  o f  t h e  i n f r a s t r u c t u r e  t h a t  m a y  b e  

p r o v i d e d  b y  t h e  s t a t e  t o  a  p r o j e c t ,  i n c l u d i n g  a l l  t h e  a d v a n t a g e s  o f  

c i v i l i z e d  s o c i e t y  t h a t  m a y  b e  p r o v i d e d  b y  t h e  s t a t e  t o  t h e  s p o n s o r s

o f  a  p r o j e c t . "  He s t a t e d  t h a t  c l a u s e  s h o u l d  c a u s e  a n y  i n v e s t o r  t o

n o t  p a r t i c i p a t e  i n  t h e  p r o j e c t .  He s t a t e d  t h a t  a t  t h e  m o s t  

i n v e s t o r s  w o u l d  r e c e i v e  3  p e r c e n t  o f  w h a t  t h e y  i n v e s t e d  e v e n  w i t h

&

DOL_006092



H d W SEP , _______________________________ _________________ Page 8 of 10

N u m b e r  1 5 0 9

R E P R E S E N T A T I V E  OGAN r e f e r r e d  t o  M s .  C o o k ' s  memo a n d  a s k e d  i f  we  a r e  

b i n d i n g  f u r t h e r  l e g i s l a t u r e s  f r o m  c h a n g i n g  t h e  t e r m s  o f  t h e  

c o n t r a c t .

N u m b e r  1 5 5 9

COMMISS IONER CONDON r e p l i e d  t h a t  t h e  a n s w e r  t o  t h a t  q u e s t i o n  i s  

u n k n o w n .  A t  s o m e  p o i n t  i n  t i m e  t h e  l e g i s l a t u r e  w i l l  h a v e  t h e  

o p t i o n  o f  s a y i n g  t h a t  t h e y  w a n t  t o  b i n d  a  f u t u r e  l e g i s l a t u r e ,  o n c e  

c o n t e s t e d  t h e  a n s w e r  w i l l  b e  k n o w n .  T h e r e  a r e  d i f f e r i n g  v i e w s  o n  

h o w  f a r  t n e  l e g i s l a t u r e  c a n  g o  i n  b i n d i n g  f u t u r e  l e g i s l a t u r e s .

N u m b e r  1 6 5 0

*!» *
R E P R E S E N T A T I V E  OGAN a s k e d  t h a t  i n  o r d e r  t o  a v o i d  l e g i s l a t i o n ,  i t

w o u l d  b e  p r u d e n t  t o  m a k e  s u r e  t h e  l a w  i s  n o t  a m b i g u o u s .  "

N u m b e r  1 6 6 9  J

COMMISS IONER CONDON r e p l i e d  t h a t  h e  a g r e e d  w i t h  t h a t  b u t  i n  r e s p e c t  

t o  t h i s  i s s u e ,  l i t i g a t i o n  w o u l d  b e  w a n t e d  t o  f i n d  o u t  t h e  e x t e n t  o f  

t h e  l e g i s l a t u r e ' s  a u t h o r i t y .  V

N u m b e r  1 6 8 9

R E P R E S E N T A T I V E  OGAN r e f e r r e d  t o  A r t i c l e  9 ,  S e c t i o n  1 ,  a n d  a s k e d  i f  

h e  c o u l d  e x p l a i n  w h a t  i s  p r o v i d e d  i n  t h e  a r t i c l e .

N u m b e r  1 7 3 5

TOMMISS IONER CONDON r e p l i e d  t h a t  t h e  q u e s t i o n  o f  b i n d i n g  f u t u r e  

l e g i s l a t u r e s  w o u l d  n o t  a r i s e  n o w  b u t  w h e n  d e a l i n g  w i t h  a  p r o p o s e d  

c o n t r a c t .  .

CHAIRMAN HODGINS a s k e d  R e p r e s e n t a t i v e  R y a n  t o  p r e s e n t  h i s  c o m m i t t e e  

s u b s t i t u t e .

N u m b e r  1 7 8 3

R E P R E S E N T A T I V E  RYAN s t a t e d  t h a t  t h e r e  w e r e  a  n u m b e r  o f  c h a n g e s  t h a t  

h e  r e q u e s t e d  t h a t  a r e  n o t  r e f l e c t e d  i n  t h e  d r a f t .  He s t a t e d  t h a t  

h e  w o u l d  n o t  a s k  t h e  c o m m i t t e e  t o  i n t r o d u c e  h i s  c o m m i t t e e  

s u b s t i t u t e  u n t i l  i t  i s  i n c l u d e s  w h a t  h e  i n t e n d e d  i t  t o .  He s t a t e d  

t h a t  h e  w a s  g o i n g  t o  t a l k  w i t h  t h e  l e g i s l a t i v e  l e g a l  d e p a r t m e n t .

N u m b e r  3 3 6 6

R E P R E S E N T A T I V E  R 0 K E 3 E R G  m a d e  a  m o t i o n  t o  a d o p t  C SH 3  3 9 3 ( O i G ) .  3 -  

G H 2 0 0 6 ,  v e r s i o n  3 ,  3 / 1 1 / 9 8 .

T A P E  9 8 - 2 4 ,  S I D E  A 

N u m b e r  0 0 0 6

CHAIRMAN HODGINS a s k e d  i f  t h e r e  w a s  a n  o b j e c t i o n .  H e a r i n g  n o n e ,

CS.H3  3 9 3 ( 0 1 3 )  0 - G H 2 0 0 6 ,  > r s i c n  B ,  3 / 1 1 / 9 8  w a s  a d o p t e d .

N u m b e r  0 0 7 6
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a n d  s t a t e d  t h a t  t h e  l e g i s l a t u r e  h a s  t a k e n  t h e  p o s i t i o n  t h a t  t h e y

•
w i l l  p r e v e n t  t h e  e x e c u t i v e  b r a n c h  f r o m  a c t i n g  u n l e s s  t h e r e  i s  

s p e c i f i c  l e g i s l a t i v e  a u t h o r i z a t i o n .  A n y  t i m e  t h e  a d m i n i s t r a t i o n  

w a n t s  t o  b u i l d  s o m e t h i n g  w i t h  r e v e n u e  b o n d s  t h e r e  n e e d s  t o  b e  

s p e c i f i c  l e g i s l a t i v e  a u t h o r i t y  t o  d o  s o .  H o w e v e r ,  t h e r e  i s  g e n e r a l  

a u t h o r i t y  t o  b u i l d  r o a d s  e t c .  He  s t a t e d  t h a t  t h i s  b i l l  w o u l d  n o t  

g i v e  t h e  a d m i n i s t r a t i o n  t h e  a u t h o r i t y  t o  d o  s o ,  i t  g i v e s  t h e  

c o m m a n d  t o  t h e  a d m i n i s t r a t i o n  t o  d e v e l o p  a  p r o p o s a l  f o r  l e g i s l a t i v e  

a u t h o r i z a t i o n .  He  s t a t e d  t h a t  w i t h o u t  l e g i s l a t i v e  a u t h o r i z a t i o n  

t h e r e  c a n  n e t  b e  a  s e p a r a t i o n  o f  p o w e r  p r o b l e m .

N u m b e r  1 0 9 0

R E P R E S E N T A T I V E  B R I C E  s t a t e d  t h a t  t h e  b e l i e v e d  t h e  l e g i s l a t u r e  h a s  

b e e n  c l e a r  i n  i t s  s u p p o r t  o f  t h e  g a s  l i n e .  He s t a t e d  t h a t  HB 3 9 3  

g i v e s  t h e  a d m i n i s t r a t i o n  t h e  a u t h o r i t y  t o  b r e a k  do w n  t h e  t e r m s  a n d  

n e g o t i a t e  t h e  c o n t r a c t .  He  s t a t e d  t h a t  h e  i s  h e a r i n g  t h a t  

C o m m i s s i o n e r  C o n d o n  w a n t s  m o r e  a u t h o r i t y  t o  n e g o t i a t e  f i s c a l  t e r m s  

a n d  t h e n  c o m e  b a c k  t o  t h e  l e g i s l a t u r e  a n d  a s k  f o r  s p e c i f i c  s t a t u t e  

c h a n g e s  t o  m e e t  t h o s e  f i s c a l  t e r m s .  He h a d  h o p e d  i n  t h e  e v e n t  t h a t  

t h e r e  w a s  a  c o n t r a c t ,  t h e  l e g i s l a t u r e  w o u l d  e i t h e r  s i g n  o f f  

t h r o u g h  r e s o l u t i o n  o r  n o t .  He  s t a t e d  t h a t  h i s  c o n f u s i o n  i s  t h a t  

i n s t e a d ,  t h e  a d m i n i s t r a t i o n  i s  g o i n g  t o  c o m e  b a c k  w i t h  f u r t h e r  

c h a n g e s  t o  t h e  s t a t e ' s  f i s c a l  s y s t e m .

N u m b e r  1 2 1 6

COM MISS IO NER CONDON s t a t e d  t h a t  w h a t  t h e  b i l l  w o u l d  d o  i s  a s k  t h e

•
l e g i s l a t u r e  f o r  t h e  a u t h o r i t y  t o  e n t e r  i n t o  t h e  c o n t r a c t .  I n  o r d e r  

t o  d o  s o  a  b i l l  w o u l d  h a v e  t o  b e  p a s s e d .

N u m b e r  1 2 5 3

R E P R E S E N T A T I V E  B R I C E  r e p l i e d  " T h e  d i f f e r e n c e  b e t w e e n  HB 3 9 3  a n d  H JR  

1 2  i n  g e n e r a l  t e r m s ,  a r e  t w o  s p e c i f i c  d i f f e r e n t  a n i m a l s . "  He 

s t a t e d  t h a t  t h e  a d m i n i s t r a t i o n  a s k s  f o r  l e g i s l a t i v e  a p p r o v a l  

s u b m i t t e d  i n  H o u s e  b i l l  f o r m ,  b u t  t o  s a y  t h a t  t h e  l e g i s l a t u r e  c a n  

n o t  g o  i n t o  t h a t  c o n t r a c t  a n d  m a k e  c h a n g e s  i s  a b s o l u t e l y  f o r e i g n .

He s t a t e d  c h a t  t o  s a y  t h a t  t h e  l e g i s l a t u r e  w i l l  a p p r o v e  b y  

r e s o l u t i o n ,  t h e  d i f f e r e n c e  i s  i n  t h e  d i s c r e t i o n .

N u m b e r  1 3 2 4

COMMISS IONER CONDON s t a t e d  t h a t  i f  t h e r e  i s  a  c o n t r a c t  t h e y  w i l l  

h a v e  n o  d i s c r e t i o n  u n l e s s  i t  i s  a g r e e d  t o .

R E P R E S E N T A T I V E  3 R I C E  a s k e d  i f  h e  w a n t e d  a  r e s o l u t i o n .

COMMIS S IO NER  CONDON r e p l i e d  t h a t  i t  i n  f a c t  h a s  t o  b e  d o n e  i n  t h e  

f o r m  o f  a  b i l l .

N u m b e r  1 3 5 7

R E P R E S E N T A T I V E  ALAN KEMPLEN s t a t e d  t h a t  t h e r e  w o u l d  b e  f u r t h e r  

d i s c u s s i o n s  o f  t h i s .  T h e  n o t i o n  o f  f i s c a l  c e r t a i n t y  h a s  b e e n

•
r e i n f o r c e d  e n o u g h  t o  m o v e  f o r w a r d  w i t h  t h e  p r o j e c t .  He  s t a t e d  t h a t  

t h e  p r o c e s s  i s  b u i l d i n g  a  c a s e  f o r  a l o n g  t e r m  c o m m i t m e n t  t o  t h e  

t e r m s  o f  t h e  c o n t r a c t .  He s t a t e d  t h a t  h e  b e l i e v e d  t h i s  t o  b e  a 

g o o d  a p p r o a c h .

^ 2 j r y
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MR.  MARKS e x p l a i n e d  t h a t  o n c e  a  c o n t r a c t  w a s  n e g o t i a t e d ,  

p r e l i m i n a r y  f i n d i n g s  w o u l d  b e  s u b m i t t e d  t o  t h e  g o v e r n o r ;  i f  t h e  

g o v e r n o r  c h o s e  t o  p r o c e e d ,  t h o s e  f i n d i n g s  w o u l d  b e  g i v e n  t o  t h e  

l e g i s l a t u r e  a n d *  t h e  p u b l i c  f o r  a 3 0 - d a y  r e v i e w  p e r i o d .  A f t e r  

t h a t ,  t h e  c o m m i s s i o n e r  o f  r e v e n u e  w o u l d  m o d i f y  t h e  c o n t r a c t u a l  

t e r m s  a s  a p p r o p r i a t e ,  a n d  i f  a c c e p t a b l e  t o  t h e  s p o n s o r ;  a  f i n a l  

c o n t r a c t  w o u l d  b e  s u b m i t t e d  t o  t h e  g o v e r n o r ;  t h e  g o v e r n o r  w o u l d  

t r a n s m i t  t h e  c o n t r a c t  t o  t h e  l e g i s l a t u r e  w i t h  t h e  r e q u e s t  f o r  

a u t h o r i z a t i o n  t o  e x e c u t e  t h e  c o n t r a c t ;  a n d  t h e  l e g i s l a t u r e  w o u l d  

v o t e  o n  i t .

J b ( o 3

MR.  MARKS a d d r e s s e d  o t h e r  p r o v i s i o n s .  C a l l i n g  t h e  p r o p e r t y  t a x  

t h e  b r e a d  a n d  b u t t e r  f o r  m u n i c i p a l i t i e s ,  h e  e x p l a i n e d  t h a t  

m u n i c i p a l i t i e s  w e r e  c o n c e r n e d  a b o u t  t h e i r  i n t e r e s t s '  n o t  b e i n g  

r e p r e s e n t e d  i n  a  n e g o t i a t i o n .  As  p a r r  o f  t h e  A c t ,  t h e r e f o r e ,  a  

m u n i c i p a l  a d v i s o r y  g r o u p  w a s  s e t  u p  t o  p a r t i c i p a t e  i n  d e v e l o p i n g  

t h e  c o n t r a c t  t e r m s .  I n  a d d i t i o n ,  t h e r e  a r e  p r o v i s i o n s  i n  t h e  

A c t  f o r  m a k i n g  g a s  a v a i l a b l e  t o  c o m m u n i t i e s ;  f o r  l o c a l  h i r e ;  a n d  

f o r  d e a l i n g  w i t h  c o n f i d e n t i a l  i n f o r m a t i o n  p r o v i d e d  b y  t h e  

s p o n s o r s .

N u m b e r  1 2 0 8

MR.  MARKS a l s o  p o i n t e d  o u t  t h a t  t h e r e  w a s  a q u e s t i o n  o f  t h e  

c o n s t i t u t i o n a l i t y  o f  t h e  A c t  a s  a  w h o l e ,  a n d  w h e t h e r  t h i s  

s w i t c h i n g  t o  a  c o n t r a c t  [ b a s i s j  b y  o n e  l e g i s l a t u r e  i s  b i n d i n g  a  

f u t u r e  l e g i s l a t u r e .  N o t i n g  t h a t  A r t i c l e  I X  [ S e c t i o n  1 ]  o f  t h e  

s t a t e  c o n s t i t u t i o n  s a y s  t h a t  t h e  p o w e r  o f  t a x a t i o n  s h a l l  n e v e r  

b e  s u r r e n d e r e d ,  s u s p e n d e d ,  o r  c o n t r a c t e d  a w a y ,  M r .  M a r k s  

r e p o r t e d  t h a t  i t  w a s  t h e  D e p a r t m e n t  o f  L a w '  j u d g m e n t  t h a t  [■.-.he 

A c t ]  w a s  c o n s t i t u t i o n a l  b e c a u s e  i t  w a s  s . ’. m p l y  p u t t i n g  f i s c a l  

t e r m s  i n t o  a  c o n t r a c t u a l  f o r m .  C e r t a i n l y ,  h e  s a i d ,  a f u t u r e  

l e g i s l a t u r e  w o u l d  b e  a b l e  t o  a d d  t a x  t e r m s  a f t e r  t h e  c o n t r a c t  

w a s  i n  p l a c e ,  b u t  t h e  c o n t r a c t  i t s e l f  w o u l d  b e  " a  s o l e m n  p l e d g e  

o r  a  m o r a l  c o m m i t m e n t  b y  t h e  s t a t e  t h a t  o n c e  i t  a g r e e s  t o  t h i s  

c o n t r a c t ,  i t  w o u l d  n o t  c h a n g e  i t . "  L i k e n i n g  i t  t o  " a  m e s s a g e  t o  

t h e  f u t u r e  f r o m  o n e  l e g i s l a t u r e  c o  a n o t h e r , "  M r .  M a r k s  s a i d  i t  

w a s  t h e  a d m i n i s t r a t i o n ' s  p o s i t i o n  t h a t  i t  w a s n ' t  a i r t i g h t  b u t  

w a s  " a  s t r o n g  m c r a l  m e s s a g e . "

&

*t»

N u m b e r  1 1 0 1

MR.  MARKS i n f o r m e d  t h e  c o m m i t t e e  t h a t  t h e  D e p a r t m e n t  o f  R e v e n u e  

g e n e r a l l y  s u p p o r t s  H3  1 6 .  He a d d e d  t h a t  p o s s i b l y  t h e

a d m i n i s t r a t i o n  w o u l d  s u b m i t  s o m e  a m e n d m e n t s ,  a l t h o u g h  h e  w a s n ' t  

a w a r e  o f  w h a t  t h e y  w o u l d  b e .

N u m b e r  10*7 0

MR.  MARKS,  i n  r e s p o n s e  t o  a q u e s t i o n  f r o m  R e p r e s e n t a t i v e  

R o k e b e r g ,  s a i d  h e ' d  o n l y  h a d  [ V e r s i o n  K ]  f o r  a b o u t  o n e - h a l f  h o u r

a n d  h a d n ' t  h a d  t i m e  t o  s t u d y  i t .

R E P R E S E N T A T I V E  R 0 K E 3 E R G  r e f e r r e d  t o  [ S e c t i o n  1 ] ,  t h e  p r o p o s e d  

a m e n d m e n t s  t o  AS 4 3 . 8 2 . 1 0 0  u n d e r  t h e  h e a d i n g  " Q u a l i f i e d

p r o j e c t . "  He  a s k e d  w h e t h e r  t h e  n e w  l a n g u a g e  i n  s u b p a r a g r a p h s  

;A )  , !B )  , a n d  ( C ) w o u l d  a f f e c t  t h e  d e p a r t m e n t ' s  f i s c a l  n o t e .

MR.  MARKS s a i d  h e  d i d n ' t  b e l i e v e  s o .

N u m b e r  1 0 2 3

R E P R E S E N T A T I V E  K ERTT U LA  o f f e r e d  h e r  u n d e r s t a n d i n g  t h a t  p a r t  o f  

t h e  i n t e n t  w i t h  t h e  A c t  w a s  t o  " t r y  t o  g e t  t h e  g a s  g o i n g . "  S h e  

a s k e d  M r .  M a r k s  w h e t h e r  t h e  l a c k  o f  a n  e x p i r a t i o n  d a t e  [ i n  t h e DOL 006095
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FISCAL CERTAINTY

Fiscal certainty is an important element in risk reduction. The goal of the Fiscal Certainty 
working group was to analyze, develop and propose a statutory and contractual 
mechanism for providing fiscal certainty for an Alaska North Slope natural gas project.

I. CONSTTTUTIONAL ISSUE RAISED BY THE USE OF A CONTRACT TO 
DEFINE TAX LIABILITY

• •

The use of a contract to define tax liability raises the constitutional issue of whether a 
future legislature is prohibited under the U. S. Constitution from altering that liability.
The relevant provision is Article I. Section 10 of the U.S. Constitution that says “No state 
shall. . .  pass any . . .  law impairing the obligation of contracts.”

The Department o f Law's position is that the state is constitutionally incapable, under 
Article IX, Section 1 of the Alaska Constitution, o f entering into a contract that would 
prohibit a future legislature from exercising its power of taxation over a signer to the 
contract. Any contract purporting to set an individual’s tax liability into the future would 
be subject to an' implied term, if not an expressed one, reflecting this constitutional 
limitation.

Article I, Section 10 of the U.S. Constitution, the impairments o f contracts clause, would 
not be violated by a subsequent legislative enactment changing a signer's tax obligation 
because no binding contractual obligation existed over the legislature’s authority to pass 
new tax laws that apply to the signer. Therefore, the contract would not be impaired by 
the enactment o f such a new law. The state may set by contract a person’s tax liability, 
so long as it is understood that the contract does not limit the ability o f a future legislature 
to revoke that contract and change that person’s tax liability through the enactment of a 
general law. Viewed another way, Sections 1 and 4 of Article DC of the Alaska 
Constitution allow a contract to stand in the stead o f a general law imposing a tax. This 
means that a future legislature may amend the tax liability imposed by the contract just u  
it may amend any general tax law.

There is a contrary interpretation of Article DC. Section 1 does not clearly state that the 
power of taxation may never be contracted away. Instead, it states ”[t]his power shall not 
be suspended or contracted away, except as provided in this article.’’ f But nowhere else in 
Article DC is the suspension or contracting away of the taxing power explicitly discussed. 
The minutes o f the Constitutional Convention reveal, however, that what the framers had 
in mind was the provision in Section 4 empowering the legislature to create tax 
exemptions by general law. “  ~  “
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The framers' choice of language creates an ambiguity, if not an outright conflict, between 
Sections 1 and 4, because a general law tax exemption as a rule is not considered a 
“suspension" or a “contracting away” of the taxing power, but rather an exercise of it 
This ambiguity leaves open the argument that the framers' intent was to allow the 
legislature to authorize by general law the state to enter into contracts exempting persons 
from certain taxes and that suchcontracts would be binding on future legnlaturcs-i.e., 
future legislatures could not impose new or different tax obligations on the signatories to 
the contracts without running afoul of the Impairment of Contracts Clause of the U.S. 
Constitution.

A. Implications of the Department of Law’s Position

A contract with the state does not provide potential project sponsors with absolute 
certainty regarding the fiscal regime that a stranded gas project will be subject to over its 
life. This may discourage some potential investors, or perhaps increase the rate of return 
that the project needs to attract investors to compensate for the increased risk associated 
with the legislature’s unilateral power to alter fiscal terms applicable to the project.

If the Department of Law is correct, the most that potential project sponsors can expect is 
a solemn pledge--a moral commitment-by the state that once it agrees to the fiscal terms, 
it will not change them.

B. Implications of the Contrary Interpretation

If the contrary interpretation is correct, greater certainty for project sponsors could be 
possible. It is unlikely, however, that the sort of absolute certainty that potential investors 
might desire is achievable within any reasonable time frame relevan’ to a decision to 
invest in the project given the Department of Law’s interpretation and the unlikelihood of 
an advisory opinion on the issue from the Alaska Supreme Court.

IL CONCLUSION

The fact that the contrary interpretation is not frivolous, and could prevail in future 
litigation, suggests that the administration should not endeavor to reflect the tax regime 
applicable to a gas project in a contract, and the legislature should not in any way ratify 
such a contract unless both are convinced that the contract’s terms are in the state's best 
interests and both are willing to abide by those terms throughout the sttpuIafed Hfe of the 
contract.
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Contractually Limiting the State’s
Taxing Power:

T h e  C o n s t i t u t i o n a l  F r a m e r s  ’ I n t e n t

April 3, 2003



C o n t r a c t u a l l y  L i m i t i n g  t h e  S t a t e ’ s  T a x i n g  P o w e r

I I

T h e r e  a r e  T h r e e  P a r t s  t o  t h i s  P r e s e n t a t io n

P a r t  I .  T h e  p u r p o s e  o f  t h e  p r e s e n t a t i o n

P a r t  I I .  T h e  c a s e  i n  s u p p o r t  o f  c o n s t i t u t i o n a l  a u t h o r i t y  f o r  

t h e  S t a t e  t o  s u s p e n d  o r  t e m p o r a r i l y  c o n t r a c t  a w a y  i t s  t a x i n g  

p o w e r  a s  a  m e a n s  t o  e n c o u r a g e  i n d u s t r y

P a r t  I I I .  D i s c u s s i o n  o f  t h e  a r g u m e n t  t h a t  “ g r a n t i n g  t a x  

e x e m p t i o n s ]  b y  g e n e r a l  l a w ”  u n d e r  A r t i c l e  I X ,  S e c t i o n  4  

i m p l i e s  a n  a b i l i t y  f o r  s u b s e q u e n t  l e g i s l a t u r e s  t o  a m e n d  t h a t  

“ l a w ”  a n d  t h e r e b y  u n i l a t e r a l l y  a l t e r  t h e  t e r m s  o f  t h o s e  

e x e m p t i o n s

April 3,2003



Contractually Limiting the State’s
Taxing Power

P a r t  I .  T h e  P u r p o s e  o f  t h i s  P r e s e n t a t i o n



C o n t r a c t u a l l y  L i m i t i n g  t h e  S t a t e ’ s  T a x i n g  P o w e r

P u r p o s e  o f  t h i s  p r e s e n t a t io n

•  T o  m a k e  a  p l a u s i b l e  c a s e  t h a t  t h e  S t a t e  h a s  a u t h o r i t y  u n d e r  

i t s  c o n s t i t u t i o n  t o  e n t e r  i n t o  “ t a x  c o n t r a c t s ”  t h a t  a r e  l e g a l l y  

b i n d i n g  a n d  e n f o r c e a b l e

•  N o t  t o  p r o v e  d e f i n i t i v e l y  t h a t  t h e  S t a t e  h a s  s u c h  a u t h o r i t y

-  O n l y  t h e  A l a s k a  S u p r e m e  C o u r t  c a n  p r o v i d e  a  d e f i n i t i v e  a n s w e r

-  T o  g e t  s u c h  a n  a n s w e r ,  t h e  A l a s k a  S t r a n d e d  G a s  D e v e l o p m e n t  A c t  

( A S  4 3 . 8 2 )  s p e c i f i c a l l y  c a l l s  f o r  f r o n t - e n d  j u d i c i a l  r e v i e w  o f  a n y  

n a t u r a l  g a s  “ t a x  c o n t r a c t ”  m a d e  u n d e r  i t



Contractually Limiting the State’s 
Taxing Power

P a r t  I I .  T h e  C a s e  i n  S u p p o r t  o f  C o n s t i t u ­

t i o n a l  A u t h o r i t y  f o r  t h e  S t a t e  t o  S u s p e n d  o r  

T e m p o r a r i l y  C o n t r a c t  A w a y  i t s  T a x i n g  

P o w e r  a s  a  M e a n s  t o  E n c o u r a g e  I n d u s t r y


