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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number

2007 LEGISLATIVE SESSION Bill Version: SB0O05-DQA-AS-1-23-07
(Q Publish Date:

Revision Date/Time (Note if correction): pept Affected Administration

Title An Act relating to reporting certain crimes RDU Violent Crimes Compensation Board

Component Violent Crimes Compensation Board

Sponsor Senator McGuire
Requester

Component No. 2694
Expenditures/Revenue* (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY2008  FY2009  FY2010  FY2011 FY2012 FY2013

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

e TOTAL OPERATING : : * :

ICAPITAL EXPENDITURES | | I I I I
ICHANGE IN REVENUES ( ) I I I I I
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

005 GF/Program Receipts

1037 GF/Mental Health

C ther (Specify Type——DAo not abbreviate)

Estimate of any current year
Mark this box (X) if funding f

POSITIONS

Full-time
Part-time
Temporary

ANALYSIS;  (Attach a sgparate page if necessary _ _ )
A penalty for not reporting certain crimes will reasonably increase the number of violent crimes reported. An

increase’ in reporting violént crimes will reasonably increase the number of crime victim compensation claims
since all law enforcément statewide are statutorily required to provide information to potential Board

claimants.
*Itis not possible to provide accurate estimates of increased costs.

(FY2007) cost: .00
or this bill is included in the Governor's FY 2007 budget proposal:

Phone 907-465-5525
Date/Time 1/22/2007 9:00 a m

Date 1/23/2007

Prepared by: Susan L. Browne
Division Violent Crimes Compensation__Board

Approved by: Kevin Brooks. Deputy Commissioner
Agency Department of Administration
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r.tpvir’

FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2(D7 LEG|SLAT|VE SESSK]\' Bill Version: SB005-Courts-1-23-07

(O Publish Date:

Dept Affected:

Revision Date/Time (Note if correction).
'‘RDU Alaska Court System

Title Failure to report crimes
Component Trial Courts

Sponsor Senator McGuire

Requester Component No.

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY2008  FY2009  FY2010  FY2011  FY2012  FY2013

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

e OTAL OPERATING 00 00 00 00 00 00
ICAPITAL EXPENDITURES L | | | |
CHANGE INREVENUES () | i . ‘

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Typ_i_e(—)—_]_DK not abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2007) cost:
Mark this box & ) itfunding for this bill is included in the Governors FY 2008 budget proposal:

POSITIONS

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of SB 5.

Phone 463-4750
Date/Time 1/23/2007 @ 8:30 a.m.

Date 1/23/2007

Prepared by:  Doug Wooliver. Administrative Attorney
Division Alaska Court System

Approved by: Doug Wooliver for Stephanie Cole, Administrative Director
Agency Alaska Court System

[R*wsn < 9/16/2006 OMB) Page 1of 1
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Bullard
3/16/07

CS FOR SENATE BILL NO. 7(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIFTH LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): SENATOR DAVIS

ABILL

FOR AN ACT ENTITLED

"An Act relating to the voting rights of felons."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

¢ Section 1. AS 15.05.030 is repealed and reenacted to read:
Sec. 15.05.030. Loss and restoration of voting rights, (a) A person convicted
of a felony involving moral turpitude and incarcerated for that crime may not vote in a
state, federal, or municipal election from the date of the conviction through the date of

the unconditional discharge of the person if
(1) the conviction was of an unclassified or class A offense under the

law of this state;
(2) the conviction was under the law of another jurisdiction of an

offense with elements similar to those of an unclassified or class A offense under the

law of this state; or
(3) the person has previously been convicted of a felony involving

moral turpitude.

(b) On the unconditional discharge of a person prohibited from voting under

_ -1- CSSB 7(JUD)
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25-L.S0100K)

(@) of this section, the commissioner of corrections shall provide the person with
written notice of the voter registration requirements and procedures. The person may
register to vote on the day after the day the person is discharged.

(c) A person not described in (a) of this section who is convicted of a felony
involving moral turpitude and incarcerated for that crime may not vote in a state,
federal, or municipal election until released from incarceration. On release of the
person from incarceration, the commissioner of corrections shall provide the person
with written notice of the voter registration requirements and procedures. The person
may register to vote on the day after the day the person is released.

(d) The commissioner of corrections shall notify the director of persons

unconditionally discharged or released from incarceration and entitled to register to

vote under (b) or (c) of this section.

*Sec. 2. AS 15.07.135 is amended to read:

Sec. 1507135 Cancellation of registration of incarcerated
[CONVICTED] persons, (a) The commissioner of corrections shall notify the
director of [THE DIRECTOR SHALL MAKE REASONABLE EFFORTS TO
OBTAIN] the names of persons convicted of a felony involving moral turpitude and
incarcerated for that crime. Promptly after receipt of evidence satisfactory to the
director that a person has been convicted of a felony involving moral turpitude and
incarcerated for that crime, the director shall cancel the registration of the person.

(b) Upon presenting proof that a person whose registration was canceled under
(@) of this section is again eligible to vote [HAS BEEN UNCONDITIONALLY
DISCHARGED FROM CUSTODY], the person may register. The director shall make
reasonable efforts to verify the unconditional discharge of persons as described bv
AS 15.05.030(b) or release from incarceration of persons as described bv

AS 15.05.030(c) applying for registration under this subsection.

¢ Sec. 3. AS 33.30.241(a) is amended to read:
@) A person who is convicted of a felony involving moral turpitude as defined

in AS 15.60.010 is disqualified from voting in a federal. state, or municipal election

until the person's
(1) unconditional discharge as described bv AS 15.05.030(b): or

7(JUD) 2%
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MEMORANDUM

Date: March 15,2007
To: Leg Legal
From: Cindy Smith V

RE: Senate Bill 7

Please amend the “L” version of LS0100 as follows:

On page 2, line 15 to delete “The director shall make reasonable efforts to obtain” and
replace with “The commissioner of corrections shall notify the director of’



Amend page 2, line 15 to delete ‘“The director shall make reasonable efforts to obtain”
and replace with “The commissioner of corrections shall notify the director o f’

PURPOSE: to make this language consistent with the language immediately above in
(D) - this is how the process actually works.

REQUESTED BY: Whitney Brewster, Division of Elections



Office of Senator Bettye Davis

DATE: January 28, 2008
Senator Hollis French, Chairman, Senate Judiciary Committee

RE: Request for Hearing - CSSB 7 25-LS0100\L as amended - Voting Rights for Felons

Dear Senator French,

Senator Davis requests that CSSB 7, version “L” as amended be heard before the Senate Judiciary
Committee. Per the minutes of the last hearing before the Senate Judiciary Committee on March 15,
2Gu7, the “L” version of SB 7 was held to prepare amended language to reflect the request of the Division
of Elections to place the onus for obtaining the names of persons convicted of a felony on the Department
of Corrections (DOC) rather than on the Director of Elections, because DOC officials already have access
to that information. Per the minutes the new provision under amendment #1 would read: “the
Commissioner of Corrections shall notify the director of....” The committee agreed to incorporate this
provision in the bill and present it to the Committee in writing before making a final determination. The
purpose of this hearing is to approve that amendment and hopefully move the bill out of committee.

Included in the bill package are:
1 Sponsor Statement
2. The most recent version of the bill, CCSB 7 - 25-L.S0100\L - to be amended per 3/15/07
Senate Judiciary hearing.
3. Minutes from March 15, 2007 hearing with decision to amend 25-LS0100\L.
4. Minutes from the March 5 and February 22,2007 hearings which provide background and

professional testimony concerning this bill.

The ACLU has indicated an interest in testifying, ifyou have time or you think it would be useful for an
update nation-wide. Passing SB 7 would give a refreshing message in an election year that the Alaska
Department of Corrections welcomes changes in law to help rehabilitate prisoners, while it would cost
nothing with a zero fiscal note. Please e-mail or post the amended “L" version when available and

contact our office concerning a hearing date well in advance.
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25-.S0100\L
Bullard
3/14/07

CS FOR SENATE BILL NO. 7(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIFTH LEGISLATURE - FIRST SESSION
BY THE SENATE JUDICIARY COMMITTEE

OfTered:
Referred:

sponsor(i): SENATOR DAVIS

A BILL

FOR AN ACT ENTITLED
"An Act relating to the voting rights of felons."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.05.030 is repealed and reenacted to read:
Sec. 15.05.030. Loss and restoration of voting rights, (a) A person convicted

of a felony involving moral turpitude and incarcerated for that crime may not vote in a

state, federal, or municipal election from the date of the conviction through the date of

the unconditional discharge of the person if
(1) the conviction was of an unclassified or class A offense under the

law of this state;
(2) the conviction was under the law of another jurisdiction of an

offense with elements similar to those of an unclassified or class A offense under the

law of this state; or
(3) the person has previously been convicted of a felony involving

moral turpitude.
(b) On the unconditional discharge of a person prohibited from voting under

CSB 70U
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(@) of this section, the commissioner of corrections shall provide the person with
written notice of the voter registration requirements and procedures. The person may
register to vote on the day after the day the person is discharged.

(c) A person not described in (a) of this section who is convicted of a felony
involving moral turpitude and incarcerated for that crime may not vote in a state,
federal, or municipal election until released from incarceration. On release of the
person from incarceration, the commissioner of corrections shall provide the person
with written notice of the voter registration requirements and procedures. The person
may register to vote on the day after the day the person is released.

(d) The commissioner of corrections shall notify the director of persons

unconditionally discharged or released from incarceration and entitled to register to

vote under (b) or (c) of this section.

* Sec. 2. AS 15.07.135 is amended to read:
Sec. 15.07.135.  Cancellation of registration of incarcerated

[CONVICTED] persons, (a) The director shall make reasonable efforts to obtain the
names of persons convicted of a felony involving moral turpitude and incarcerated
for that crime. Promptly after receipt of evidence satisfactory to the director that a
person has been convicted of a felony involving moral turpitude and incarcerated for

that crime, the director shall cancel the registration of the person.
(b) Upon presenting proof that a person whose registration was canceled under

(a) of this section IS again eligible to vote [HAS BEEN UNCONDITIONALLY
DISCHARGED FROM CUSTODY], the person may register. The director shall make
reasonable efforts to verify the unconditional discharge of persons aS described bv
AS 15.05.030(b) or release from incarceration of persons as described bv
AS 15.05.030(c) applying for registration under this subsection.

* Sec. 3. AS 33.30.241(a) is amended to read:
(@) A person who is convicted of a felony involving moral turpitude as defined

in AS 15.60.010 is disqualified from voting in a federal, state* or municipal election

until the person's
(1) unconditional discharge as described bv AS 15.05.030(b): or

(2) release from incarceration as described bv AS 15.05.030(c).

CSSB 7(JUD) _ 2%
New Text Underlined (DELETED TEXT BRACKETED]



Committee Minutes
Mar IS, 1M7

SI T-TSMM' 111 W TMI

lidliM «
CHAR FRENCH announced the conaidaration of tI 7 andaolicited a
aotlon to adopt Vorpion \L commictae oubPtttut* ICSI.

SOVATOP  HUGCIHI potionad to pdopt Varalon \L Ct{or tt 7.
labeled. 2S-LSOL0IKL aa tha workint document.

CHAR FRENCH a>p)alnad that tha Ct diatingulahee among (alone
according to tha cate?ory of crime (or which thay were
incai-caratad Tha catagorlaa ara broken out on paga 1, lioaa i-
11, Tha idaa ia to continua undar tha axlatint eyetem, which I
to not raatora tha rifhta of ralaaaad (alona if thay hava baan
convicted of on unclaaaifiad (alony or a claaa A Colony. Aloo,
voting righto would not ba raatorad to ropoat (alona who ara
ralaaaad frow prioon

In auamary tha policy call ia that acaaona ia abla to vote upon
rolaaoa (row Incarcaration aftor having aarvad tiaa (or a lowar
laval (alony. toaaona who haa baan convictad of rapa, robbory.
ar aurdar would hava to coaplato tha rogulraaanta tar
unconditional discharge ba(ora ragaining tha right to vote. Tha
other aactlona ara conformin? aaandnonta to aako tha changup
work (or tha Dlvlaion of Elactlona. Under thecurrant draft
thara would ba two cloaaoa of (alonai ona group that la
raotrictod and anothor that ia abla to vota upon ralaaoa.

CHAR HEICH draw attention to paga J. line IS and aald tha
dlractor of tha Dlvlaion of Elactlona haa aakad tha coaalttoa to
conaidar amending aubaaction ia) ao that tha onua (or obtaining
tha naaca o( pacaona convictad of a (alony la placad on tha
Oepartaant of Corractiona (DOC) rather than on tha dlractor of
elections Tha argument ia that DOC officials already hava
accaaa to that information.

CHAR FRENCH aotionad to adopt Amendment 1. On paga 2. line IS.
delate 'The director ahall aako roaaonabla afforta to obtain*
and inaarl ‘The coamlaaionoi of corrocliona ahall notiCy tha
director o(*.

SCHATCR WKLerHOMSRI objected te aak if the intention ia to aay
that 'the coaniaaioner of corractiona ahall notKy tha director
and the d.rf'ior ahall naka roaaonablaafforta to obtain tha

naaaa*.

CHAR french aald tha Dlvlaion of Elactlona auggeotod tha
language.

Jir-iUL HI

CINDY smith. Aida to Senator French, explained that both aren't
needed; tha Oepartaant of Corractiona already electronically
tranaalta naaaa and other idontlflora  to tha Olvlaloo of
Electiona. Tha change la cooaiatont with aubaaction Id) above.

DWAYNE REtn.ES. Deputy Coamlasloner. DeBartment of Corractiona
atatad that tha department haa tha ability to previda the
Divlaion of Elactlona with naaaa and idontltiara of peraona who
ware convicted and ralaaaad. DOC providea ainilar Information to
tha Remanent Fund Dividend Corporation for tha purpoee of
nailing dividend checka from (alona.

SENATOR wielechowsiT  referenced paga a line 17. and aakad if
everything elaa in aubaaction la) remains tha eama.

htto./Awvlecis state.ak us/hasisieet sinele minute.asn?chS&heo 1ine-00338&end tin...  1/27/2008
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M SNHrAl P4 ohing daala dagd

SEMIATOM WHLCCNOMEMX  aakad to oao tha provirion incorporated In
tha bill bafort making a final dotomination.

CHAM PMOICM  found that to bo fair and aakad if ha maintained
hia objection.

SEVATOM WIELECHOWSKI removed hia objection.

(VAIM PIBVCH announced that JMsendment 1 la adopted.

j.ik.ii a . .

ICHAEL MACLEOD-BALL.  Executive Director, ACLU of Alaska,
identified himself.

CHAM FVBVCH aakad if ha roreeata any conatitutional problems
associated with stratifying and changing the richta of falona
accordin% to tha aarlouaneao of the offenae for which they were
convicted.

M MACLEODMALL arid ha did not. Tharo isn’'t a lot of guiding
caao low. but generally tha lagialetura end the courts have soma
authority to doflno terminology that ia uaad in interpreting
constitutional provieiona. The Intent in SM? ie eeeentielly no
different then what ie alreedy in atetute. To the extent that
the current statute is constitutionally peralooiblo, this should

he ee well.

gljlﬁl\fM TAENCH asked if he hae any other observations about the
ill.

MM MACLEODMALL articulated tha viov that the original version
of the hill was preferable free e policy perspective because it
would have allowed acre felons onto the voting rolls.
Nonetheless, this ie e step in the right direction, ho stated.

SDIATOM  HUGOIMS  asked where Alaaka would stand in  tame of
voting rights relative to othor otatoe.

M MACLECD-MALL summarliad tha statistical Information that woe
given during the previous hearing end esid this would piece
Alaska in the olddle.

SDIATOM HUOGXVS asked if Alaska Is currently in a group with 21
other states.

mm. MACLEOD*BALL said. *L believe that large number In the
middle brings felons bock onto the voting rolls at some time end
there ere s variety of distinctions in tho states es te when
they're brought bee* on the rolls or for whst crises they lose
the voting rights in the first piece. And so x viewed the change
that's being proposed here es heing just e variation within that

group.*

jiiVuiaa
&AXA FAEMCH announced he would hold  SB 7 to propers the emended
language end for consideration by the full cosmlttee.

httrv//www *tnt* »V n*/hn«is/a*t sinol* minnt* **n9rh"SArh*o lin*«0OO0Om~«nH lin ]j27/2m8



Committee Minutes
Mar CSs. 2007

W j-rrm—snan tcm

OMAIP rjOKH announced (ha consideration of 83.

Uii.il .JB
THOMAS OIEAMEYSn. old* to Senator Davis, rood tha sponsor
statement late tha record aa follows:

It la aasanital to a democracy that avary cJtlsan aha
wishes to ba a productiva aaabar of soeiaty ba
affordad tha tight to vota. Art. 1, Sac. 13 of tha
Alaska  Constitution provtdaa  that  crlalsal
adalniatration Is basad an tha ‘principle of
reformation* In addition to protecting tha public,
coaniniiy condemnation at tha offandar. and tha righta
of victlaa. Political participation halps with
rehabilitation and reintegration lota tha community.

ss 1 granta felons tha right and opportunity to vats
if thay wish to aaarciaa that right laaediately after
having served their tiaa. In Alaaka 1.000 Alaskans
hava lost their right to vote because af felony
convictions. Currant Alaaka law bars tha vota to
parsons convictad of felonies of aoral turpitude until
tha aspiration of a post-incarceration pariad at
ﬁarole or probation, which ia oftan years after thay
ave reentered society as productive citiseos and tax
payers. While Vermont and Maine do not disenfranchise
felons at all. other states are reforming their laws
to allow falona to vota either after ralaaae (Il
ataiesl. after ralaaae and completion of probation or
parols 131 states Including Alaska). or parmanant
dissnfranch!sonant to certain felons 1)4 states).

Harsh sentencing lavs over the peat 10 years have
allowed tha prison population to burgeon while
reducing tha rehabilitative modal to an anachronism.
Ovar 43 million Americans or 1 in 4] adults cannot
vota due to felony convictions, wich 1/3 or mors of
than due to alcohol and drug offanaea. Of those
incarcerated in Alaaka 43 percent are white; 13
percent Alaaka Native; 11 percent African American; 3
percent Hispanic; and 1  sresnt  Asian/Pacific
Islanders. ~ Ninorrty falona ara disproportionately
dieenfranchlaad under currant law and tha harm of
continued  disenfranchisement after  ralaaae s
exacerbated by etl*a and other  forma of
discrimination as they try to reantar society.

SI' 3 will help rehabilitate ralaaaad felons by
welcoming  than back into tha voting  community
laawdiataly ~attar ralaaae and encouraging than to
bacons good cltitan*. Studies show that talons who
vets hava a lower race of recidivism. la 3 will
streamline tha process by which tha stata restores
voting rights to falona and thus will save aoney.

['n 13 ew
SKNATWP. wineacnow sk recapped that if aamaan» is ralaaaad fran

prison and is still on probation, that person ia not eligible to
vote. Under s» - that parson would .. entitled to vota upon

ralaaae.

NK. oanmnrat Said correct and a primary reason for the bill ia
chat enfranchisement la rehabilitative. Gat than back into tha

http://ww.legis.state.ak.us/ba3is/get_single minute.asp?ch-S&beg line-00105&ead lin... 1/27/2008
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advVVity tecaN they art with Ls aavey s Mil.
SSMATUF MICLaL'MOMMI aaM  how house arrtata would figure in.

M ONMHVVrotllod tho Department of Corrections ood the
Division of ClocLions would need to establish rulaa to hamdlt

ouch circumstances
CHAIP PMMCH oponsd public testleony.

1UUUJES ,
MAXGAt PUGH,  Fonsor Coamissloner — of tho  Department of

Corroctiofs ond retired stoto employee. seatod Strong support
for SB1 and described  the issue ssemotional for som end
political for oLhers. Amendment 14 of the USConstitution gives
gach state the right to deteraine who votes and who does not
vote and clearly there is not just one American way to restore
voting rights, sha stated.

Som stateo nevei restore the right; aoac restore the right upon
petition of the governor for s pardon; aoat reotoro tho right
aftot incarceration regardless of probetion or parole; and hom
states. lihe Alaaka. reatore the right after probetion and
parole have boon served.She noted that in Alaska almost oil
felons hove som  period of probetion end'or parole following
release frow incarceration

M5 PUBM said AMrican democracy laan avolving process. Zn tha
aarly days the elitegoverned and aa a result disabilities wars
visited on wooen. slaves, illitaratas. and non-proparty ownors.
Thosa legal disqualifications continued for years ond som
atotaa. notably in tho oouth. instituted other disabilities such
aa the poll tax. Mo. Pugh relayed that her great-grandfather hod
to pey poll taxes and her great-grandmother could not buy her
oun sowing Machine.

The purpose of these disabilities was clearly discriminatory and
fortunately eoat of thoee practicee have been overcoM. She
pointed out that today her great-grandnother could purchase a
sewing Machine on her own and she couldvota.Today there is no
wore slavery, there are nowore poll taxes, voters are not
required to be literote, ond vision or hearing is not a
requirement. However, she aald. a disability that Many atataa
Palve not revisited, ia tha one that ia visited upon convicted
elons.

M6 PUCH aald she viewa SB 7 aa a first atap because all it does
is « store voting rights to persona convictad of felonies upon
release (row custody, they could vote before probation and
parols ia coexists. Because the Alaaka constitution aaya that
voting rights ara surrendered by people convicted of felonies of
Moral  turpitude, and beesuae aoat felonies in Alaaka ara. hy
definition, considered to bacriMe of Mral turpitude. SB 7
would not raatora voting rights to vary many people, she atated.

B I>does not raatora other forfeited civil rights. Por exanple
a convictad felon on probation and/or parols muat submit to
geerch of a person, host, or property of any sort without
protection of a warrant; muat provide urine aanples;  must
continue treatment; can not work in certain fields; and can not

bear area.

MS. PIGM pointed out that restoring voting rights does sot
present a threat to any person, place orthing. Thia ia a very
Mall thing for tha legislature to do, aha aald. but it's a hu?e
leap far AMrican democracy. Zn her view the current practice le
blatant racial discrimination and It la time tor change.

Ii.Ifli-H.EH
SHVATOM MOUTVC agreed - with tha previous testimony and aald aha
haa never understood why raatoeing a felon's right to vota would

be problematic.

http:/AwvleRis state.ak ushasis/Ret sinRle minute.asp?ch-S&beR line-00105&end fin...  1/27/2008
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Six <Nktd Ma Sugh 10 coement .. iMkUwiy Uat ytir from Um

Dvpgruwnc of Cotrectiona suggesting that it would too difficult

to MintOAn o registry of tho difforont conditions of roloooo to

mowdtho peopls who have choir voting righto roatorod and thoao
0 do not

MS. kwh replied it ia an issue. hut tho Dopertamnt of
Corrections 1DOC) and tho Permanent Fuod Division already
exchange data bases for forfeited permanent fund dividends so
the technology is available Cor OOC and tho Division of
elections to exchange data. There will always be a few issues,
but there is no reason they can't bo overcome, she aald.

SEVATOM  MeGUISE aakad if she believes that rehabilitation is
still a tenet of the penal system. If so. how large a part does
restoring voting rights play in the rehabilitation process.

M5 PUM said tha very definition of correction means to change
and correct and not punish. al believe that corrections should
have treatment pro%rams of all types and offenders should hs
shls to vots when they ere released from custody,* oh# ststod.

IMiAiJIl , o
NATALIE lamdsetm. Staff Attomsy. Native American Rights Fund

INAPF). stated strong support for Sb 7. The most critical reason
ia that the currant [aw disproportionately iopacta Alaska
Natives because they comprise a disproportionate part of tho
felon population. In 2004 a study by tha Alaska Judicial Council
concluded: that Alaska Hstlvos wars ovnrrefresented In tho felon
population; that Alaska Nativesreceive longer oontoncoo than
non-Natives; that AlaskaNatlvsa typically hava lower per capita
incomes than non-Hatlves and can not afford privato attorneys;
snd that people with private counsel generally served loos time
in prison snd on parolo and wore generally ooro successful in
getting reduced charges.

M6 LAVDSETM said Alssks Judicial Council statistics highlight
tha following: |1 percent of all falona ara mala, almost 60
percont ara undsr 10 years of age. S0 porcant are Caucasian, 17
percent are Alssks Native. 61 percent have alcohol problems. 46
percent hovo drug problems, mors than 11  percent have
identifiable mental health problems, and almost 10 percant
financially qualified fora public defender.

NS. LANDSCTH. responding to a question froe the state affairs
hearing, relayed that *65 percent of felons wore convicted of
class cfelonies with property crimes comprising 10 percent and
drug crimes 20 percent. Murder snd sewusi assault by the way are
only 2 percent and 12 percant of these felons respectively.*

in conclusion she said that the people eeet likely to benefit
froe the bill are Koung eon who need help reinte%rating Into
society. Re-enfranchising these people after they have served
their sentence is s positive and ampowering way to achieve that.

MCHAD. MACLECD-SALL  Executive Director.  American  Civil
Liberties Union of Alaska (ACLU). noted that he had submittad
written testimony. Ha aakad the committee to think of the issue
of restoring voting rights in the larger context of tho right to
rehabilitation undsr the state constitution. The people who
would benefit from thia law are the ones that the court ayetoe
has sold are ready and worthy of reentering societK. Hie scope
snd context of rehabilitation should encompass the notion of
giving these people s vote of confidence to exercise a basic
right of cltisenship - tho right to vote.

He suggested committee members refer to the December 2006 issue
of tho Alssks Law Ssvisw. It contains a relevant article by
Christopher R. Murray titled ‘Felon Disenfranchisement is Alaska
and the Voting Rights Act of 1566.*
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m . lovitas, asttrican Civil Libertlm Uaiaa (ACLOl. Mia he
aubaitted writtM tMtIaaaP/. vis nark lacuaaa aa tha leave af
felon aafranchiaaaant and la tha laat > yaara |i atataa hava
takaa paaltkva ataaa la thia dlractlaa Of tha 11.0*0 Alaokaao
aha ara VlaaafraocHlaad as a raault af falany convictiona,
raufkly 14 parcant would ha raaafraackiaad if ii | vara la pass.

aa. LCVITAI Mid tha Imus anjoys hipartiMn auppart hacaoaa It
Is a fvadsaants| Issua af daaacratlc participation, riahta aad
caasainity Mfaty. It's asiaaatie that oivina feraar attaadara a
staka in aoclaty vill ssks thaa fMI Ism Inclinad to repeat
thair bahawlor. In (act. ana study sheas a clasr link hataaan
voting bahavlor snd louar rs-arrast tatss.

ms. LBVmd sciioad Ha. Hugh'a point that b 7 siaply CMtoraa
tha rlfht to vota In a narroa snd apeclfic centaxt. It doaa not
raatora full civil rights to paopla on Farols/prohation or
parola. In conclusion ha Mid BP 7 vill raduca riaks to
cosaiunltIM by prosoting tha ralntagration of ax-oftandars.

HAIs kFMCM naiad that Oaputy CaaaiMionar haapias aant a
attar datad March 1 responding to a guestloc ralaad at tha
pravioua Hasring Tha data shoos tha nuabers of probatlenare and
psrolsM  vhoM ™ laat conviction oaa a falany crine of aaral
turpituda. Unclassiflad faloniM ara tha aoat norious and C

faloniae tha loMt.

UncIMalfiad felony: 101
Aralony: 100
mralony: 710
Cralony: 1.(40

Ha aakad Hr. Lavltas if ha is auara of any stata that conditions
tha right to vota upon tha aavarity of tha criaa.

HP.  LCVITAS rapliod tha Mjority of atataa usa tha aiaplost
schaaa of not distinguishing batyMn particular criaaa, but it
ia not unhoard of to aaka a distinction and at asida
enfranchising paopla who coaaic violent criaaa or criaaa against
parsons until ralaMa fraa probation or parola. The patchwork
approach can ba quite cantualng and parhapa It contributes to
tha fact that aoat falona who ara released fraa jail ballava

thay can never veto again, ha aald.
>

CHAR rUHCH found no turcher public taatihony and announced ha
vould hold SP 7 in coaalttM to look at poaalble aodlflcationa.

At ISM
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Committee Minutes
Fsh 22. 2*07

i T-rmiir itan « . .
CHAIF HdAIIPE announced tha consideration of SI 7.

0:11:00 **
SDfAToa SRTYE DAVIL. Alaaka Stata Loglslaturo. aald har alda
would introduca tho bill,

Tiiohas chspheyep ataff to fanator Battya Davia. daacrlbad tha
hill aa an opportunity for a aacand chanca to raantar aoclaty
foi (alona. It ia of gtost significance to Alaaka bacauaa thara
ara ovai 4.000 falona who hava baan dlatnfranchiaad and a traat
mery ara alnorlciaa. which ahould bring cauaa for alana. Ha road
a atataaiant fro* Juatlca Harahall. aa followa:

It la doubtful whathar a acata can daacnatrata wither
a compelling or ratlenal policy intaraat in den%ing
former falona tha right to vote Ea-offenders hava
already paid than debt to aoclaty. Thay ara aa much
affected by tha actions of government aa any other
cltlaan and hava aa much of a right to participate in
governmental decision making. Furthermore, tha denial
of a right to veto to such persona la hindrance to tha
afforta of- society to rehabilitate former felons and
convert tha* into law abiding and productive cltitans.

HP. OBEPMEYES said so*e atataa allow falona to always vota, but
$B ' just asks that falona ba allowed to voce once thay are
ralaaaad fro* prison instead of waiting until after probation
and parola It would require soma change in tha Oepartaant of
corrections (OCCE) and tha Division of Elactlona to recognise
those affected by tha hbill. There ara J.i million paopla
prohibited fra* voting In the United States now. 'Thasa paopla
are eaming back to societK: America is the land of second chanca.
and when tha gates of tha prison span, tha path ahead should
lead to a batter Ufa.* Henoted that 47 percent  those
Incarcerated in Alaska are Alaska native snd 11 percent ara
African Aaarlcan This la tha last form of disenfranchisement in
the United States. Alaska's laws weren't enacted in s
discriminatory process so are likely constitutional, ha said.

72t N _ :

CHAIK NcOUIPE surmised that tha hill doesn't allow a falon to
vota while in prison. She aakad what district thay would vota
In. arid uhe assumed it would ba wherever they took up residency.

HA  OBEAKEYCA spoke with the Division of Elactlona and ths
lieutenant governor and said it could ba dona simply snd without
added costs, instructions could be put on a website.

CHATF HctWIAE aakad why tha original law was nacted.

». OBSHHEYO said Alaska likely followed what ether states did.
Ha said two states allow felons to vota all tha tine, seae
states use tha language in SB 7, about 21 atataa hava tha same
law Alaska has. and same never allow falona to vote. Ha said
some felons in Alaaka don't know thay are allowed to vota attar
probation. Ha said 400,000 felons re-enter society ovary year.

LibJIM
CHAIA HcOUIRE made a comment about non-felons who don't vote.

Sha said sha couldn't see why those who hava paid their debt to
society shouldn't ba allowed to vote.

HP. OBEHHEYEP aald disenfranchisement has s long history, but
society is now rejecting practices that wore formally accaptad.
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SENATCR GItM  Mid aha can't support this at all. TK. aaataaca
comprises Frobation and Farola woan tha talon la atill uadar
cartatn ebllpatlaaa. Tha leaa at tha ability to vata ia part at
tna caavictian. and it ian't over when thay walR out tha door.

SIVATCC FRENCH aald thia ia dlllicult. Haia a loner proaacutar
and bnewa it la not aaay te tat convictad el a (alony. Ha aakad
about how it will aerk (ar Alaska, aad ahora tha atatlatic al

1,000 lalena comes (roai.

HR OBFRVEYD> aald ha wasn't aura but about an ara Native and
11 parcant ara  African RaarleanHa aald tha Oivialen af
Elactlona doenn't opiJoaa tha bill. In raaponaa te fanator Qraan
that thia la part el tha aentanca. 'ifa ay undemanding that
in tha peat thara aaa oppoaition hy tha Oepartaant al
Corractiona becauaa a0 aany ol thaaa paopla aara racldiviata and
thay didn't want to po through tho aggravation ol trying to
reaatabliah than on tha rolla.* It will boaiaplar with
oiactranlc data uaa. Ha aald racldlvioa la a problaa becauaa ol
drug uaa, and thara noodo to ba rahabilllation in tha nodical
coaaunlly and not juat In prlaon. Thia la Juat ana atap in
encouraging paoplate gat back in aoclaty.

CHAR NcGUIRE aakad |l aoaaona an probation would be a ‘bad
velar.' Sena reattictlona aake aanao, like contacting a victia
or drinking, but encouraging poaltlva thinga, lika patting an
aducatier. or voting**! juat can't aaa tha ether aida al it.*

ditil.M
|Hj oalmEYEk aald a pant arguaant la that lalena would vata
iberal.

CHAR NcdllEE aald aha la trying to undaratand tha policy.
SENATOP DAVIS caked i( Senator rrench wanted wore intonation.

SENATOR FRENCH aald ha vanta te hoar (row tha DOC to loam hew
aany paopla thia will atlect.

SENATOR Davis aald tha deportment waa contacted.

Mills A . .
JASON MOOLEY. Special Aaalatant. Ollica ol Lieutenant Governor,

aald ha la taatllying (or Whitnoy Browatar. tha director ol tho
Dlvlaion ol Election#. Ho oald tha dlvlaion la not oppoood to
tha bill. Ha aekad how the DOC intend# to notlly tho dlvlaion
whan a votar baa baan incarcerated (ar a (alon( el noral
turpitude and whan Individuala are ralaaaad (row prlaon so thay
con restore voting righto. Ho exFIained, in detail, tha currant
procaea and tha dllllculllaa ol Inlorwation exchange between the
DOC and tha divialon. Ha noted that the carnalttoe aubatituto
aakaa an lapr-tant change la Section 1, which opacities that tha
QO0C should (unnal all notllicationa through the director.

M flill AM
SENATOR FRENCH node o notion to adopt tho coawlttoa subatic to

labeled. 14-LS0100\H, Bullard, as tho working dnrunant. Hearing
no ohjection, version Hwaa holero tha cewwittee.

CHAR HCOUtHE sold it io disturbing that aawa who should bo able
to vocs still don't have that right becauaa tha inlenaatisnia
net trannitted in a tlaely manner.

HP. BOOLEr sold that la disturbing to his division as wall.
iiiXitf M , o ,
(ENATOP TRENCH aald it acawo that tha division shovld ba wildly

enthusiastic about thia bill because ol tha clear distinction of
a parson behind bars and on* who ia not.
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StMATCa 0*«* aakad |1 » (alony involving am i uvyltula 1* tin
only one that is restored sad not tho loooor Islantos.

xa MULCT Mid tbs Issssc taloalM don't fall ysdsr tha aaral
turpitude labsl snd don't loss tha ripht ta vota.

SENATOR ntMCM asked tor tha list of tha lastor (alorlaa.

MI. POOLCY said falenlaa el aorsl turpitude are Jalanlas that
ara uronp in and ol thaaMlvaa--aurdor and assault for antapis.

T:l:ll , ) .
dull NcCURE aakad tha other tastiflara to conline thair

raaarka to thoM that hava not yot been aada.

niCHAEL MACLaoD-SAUL.  Exacutlva Director, American Civil
Libartiaa Union of Alaska IACLUI. Mid ha submitted tMtlaany.
us aakad tha comitton tithink about vho would pat tha ripht to
vota m a result ol SI L Tha Alaaka constltutlen haa a specific
right of refora, which the courts hava Interprated te include a
ripht to rehabilitation, lehabilitation la what incarceration is
attaoptinp te do. ba stated. Parola and probation conon whan
seasons plays by tha rules and thay oupht ta pat tha anall
reward al voting 'That'a all part ol this prand acheap that wa
have to try to reintegrate theee ellanders into aoclaty.* ha
added that *11 It's deanad ta ba batter lar society that
asaabody ia raintapratad into aoclat* at a ﬁarticular point in
tha aantenet, shouldn't wa also Include with that tha ripht to
participate in civil aoclaty through tha IranchiMt*

M liH I
SEMATCa PPDCM aakad how aany individuals hava boon ralaaaad and
.arc still on probation or parola in Alaaka.

OVANC PttM.ES.  Deputy CoMlasioner, Daperteent ol Corractiona.
Mid thara ara S.MS aa ol February.

senator PROICH aakad for the average length ol probation or
parole and what kind ol (eloniea occurred.

HR. PEEPLES said ha will pat that Information to hia.

OMATP NcCURRE  Mid the felonies ol aaral turpitude M tter aoat
to this bill. The list includes rioting, procession of pambling
racorda, and “"all kinds ol things* Sha asked (or that
information snd (or demographic information.

NR  PHPLES said locations ara tracked, and ha will try ta
develop a Mtrix by tha Mrlouaneaa ol tha criaM.

S:SSLIU A
POISE NORRIS. Alaska Native Justice Cantor, noted sha would (ax
her memorandum. Sha Mid that AlMka'a currant rMtrictlon on
(alony voting ia limited to felonies ol Mral turpitude;
however, tha definition is designed by statute and includes
almost all laloniM. The theft ol something worth over SOS ia a
felony. Noat assault caaea and misconduct Involving a controllad
substance ara felonies. Many Individuals don't result crlems
against paopla. but tha crIM is a falany nonethalMa.
Restrictions on voting rights Impact Natives mors. Alaska
Natives constitute 11 percent of tha state, but thay account far
IT percent of tha prisoners. Cultural (actors make Natives non
susceptible to (alony disenfranchisement, aha Mid. kastaring
voting rights ia an important slamsnt to an individual's
reintegration back Into tha ooMSNiity. (he Mid there is same
deication that voting reduces recidivism, one r.udy tsund that
percent ol nonvetera wars rMrrsated. compared with 13
percent ol voters. A recant report by tha Alaska Judicial
Council ahowad that rscidiviM rotas wars greatly reduced (or
individuals who wont through tha therapeutic court. A condition
ol parole or probation ahould even require tha registration to
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mi. IN concluded fey eeyles that Ifee Alaaka Bative Justice
raster squorts ieaaanins  the restrictions as falany
dleeafranchlessent, specifically vetinf rlffeta. ufelch elll ferine
Alaaka lata the aadarn aatlanal trand.

1.11.ILLid
ALOMO PATTOMSON.  Former Paiole feoazd Chair, aald fee aarvad on

tha parola board far 1] yeara and ha la Involved alth tha
baptist Church. KLK Foundstlon. and Alaaka (lack Leadershiﬁ
Conference. Ha aupperta M T, and ka baa been Invelvad alt
iMulne parola ralMsea and probation recidiviaa. Aa has lookad
at tha recidiviaa rataa and tha disparity in sentencing. Tha
disparity basins lons bsforo tho poraon ia ralaaaad froe prison.
Mhan raleaalns paopla. tha sassage la a restoration of thalr
lights, but vhan tha voting lights aren't Included it ia a
fares. Those paopla can develop an attitude af hopelessness, and
recidiviaa levels rise. It Is difficult tor theee paopla to (at
Jobs, looking at tha grastaat nueber af paopla In tha
institution doesn't indicate diaerialnation, but *it e
culturally iapecting because if you hava a greater nuobar of
minorities Ir. tha institution, than you have a (raster nuobar of
paopla being lapactad In that culture based an tha tact that
thay ara net abla to hevo theli vojing rights.* Ha encouraged
tha coaalttee to strongly support M

HA PATTERSON said tha problao of going in and out of Jail could
asan that a parson could spend 20 yssrs trying te aarva a 5-year
tarn. "snd that recycling procaaa can put your voting righta oft
a long tine.* He added. *Ona‘( right to vota la ong'a right ta
vota uhathar ana votea liberal or whatever. That la a part af
their right aa a cltitan.* Denying tha right ta vota creates an
attitude that overcrowds tha prlaon eyataa. Ho sold ho uorka
with aoae of thaoo paopla aa a chaplain,and allowing thaw to
vota and fully participate as citizens af Alaska roaovas an
obstacle frow their intended rehabilitation.

Ot WILLIAM CKEm. Prosidont. NAACP Alaska. Mid ha haa worked
with Mr. Patterson tor 25 years and has aaan a lot of change In
innate life. Tha bill la part of asking thsa whole and tool Ilka
thay ara a |Eart of aoclaty ence again. Voting rlghta give the
indication that parsons ara accaptad back into aoclaty and not
outcasts. Passing tha legislation will Mke tho coamnity
better, ha atatad.

OAMIt. IEVTTAS. American Civil LlbertIM Union. ACLU. Atlanta,
‘laorgia, Mid hia work focuMS specifically an voter
diMnfranchlaaaant. He haa aubaitted teatlaeny. Ha said thara
ara 11.112 Alaskans who ara disfranchised aa a raawlt of felony
convictions. Thara Is a distinction la tha law between falonlas
and felonies af wore; .urpltuds, but aoatly everyone convictad
of a falany in Alaska ends ap being disfranchised. Ha Mid ha
wea pleasantly surprised that tha Division of election aekea an
effort te fully enfranchise thesa geople who haven't cowwltted
so-called weral turpitude crlaas. but that ayataa ien't fully
efficient. Oats (row 2004 show sore than half of those paopla
ara out working in tho csoaamltyi 5.000 on felony probetion and
121 on parola.  Thasa paopla would ba anfraachlaad through 1.
Thera ara 20 states that treat felony offenders lass harshly
than Alaaka. and 13 atataa are considering this saws change.
This bill will allwlaata a traaandoua amount af the bureaucratic
paperwork complications that disanfranchiM paopla becauaa no
one knows their status.

HP. LEVITAd aald hare hava baan faw studies, but ana shows a
cIMr link between voting behavior and lower re-arrest rataa.
Tha problems In the notification ayataa would ba fixed by I1 |,
ha concluded. Registration instructions and eligibility can ba
handed to paopla aa thay walk out of prison.

in:n>:55 AV . o
CAROL kaplah. Motional Association tor tha Advancement of
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Colors* Mapls [DMC»l. M I* th* MAC? *|*|iC 1*alapla: by
i lowinf M Irlhili t* lavMt la  thair r— unity thravfh Ua
slactoral praeaaa, clay ara aara llkaly ta (aal a aaaa* at
otmarahip aa* ****** pra*actlva aaahara at that aaciaty aa* laaa

Ilkaly ta ratara tauaati-aaalal *m tractive hahavlar that la* ta

thalr pravlaua laoaraaratian.e

cmair ac0Jlu aaka* tha will at th* caatltta*.

SEKATOt tMCN aava* te rapert th* CSter SI7. lakela*, 21-
bsaioOVH. traa coaaictaa_alth la*l«[*M | raraaaanrlitlaaa an*
attach** tlacal aatalal. Thar* halnf aa ehjactlon. CIS! IPTAI

aova* fro+ coaalttaa.
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Senator Bettye Davis

Senator Hollis French, Chairman
Senate Judiciary Committee
State Capitol Building

Juneau, Alaska 99801

RE: Request for Hearing -SB 7 (CSSB 7) - Voting Rights for Felons

Dear Senator French,

As sponsor of CSSB 7 | respectfully request a hearing before Senate Finance Committee on this
bill concerning voting rights for felons. Attached in order are the following:

Sponsor Statement

The most recent version of the bill, CCSB 7 - 25-LS0100\M
The original SB 7

Sectional analysis

Additional Documentation

TR W

I will submit a complete list of people who may wish testify in Juneau in person and in Anchorage
telephonically within a couple of days of the hearing.

Sincerely,

Senator Bettye Davis
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Senator Bettye Davis

SB7 “An Act relating to the voting rights of felons”
Sponsor Statement

It is essential to a democracy that every citizen who wishes to be a productive member of society be
afforded the right to vote. Art. I, Sec. 12 of the Alaska Constitution provides that criminal administration
is based on the “principle of reformation” in addition to protecting the public, community condemnation
ofthe offender, and the rights of victims. Political participation helps with rehabilitation and reintegration
into the community.

SB 7 grants felons the right and opportunity to vote if they wish to exercise that right immediately after
having served their time. In Alaska 5,000 Alaskans have lost their right to vote because of felony
convictions. Current Alaska law bars the vote to persons convicted of felonies of moral turpitude until the
expiration of a post-incarceration period of parole or probation, which is often years after they have
reentered society as productive citizens and tax payers. While Vermont and Maine do not disenfranchise
felons at all, other states are reforming their laws to allow felons to vote either after release (13 states),
after release and completion of probation or parole (21 states including Alaska), or permanent
disenfranchisement to certain felons (14 states).

Harsh sentencing laws over the past 30 years have allowed the prison population to burgeon, while
reducing the rehabilitative model to an anachronism. Over 4.7 million Americans or 1in 43 adults cannot
vote due to felony convictions, with 1/3 or more of them due to alcohol and drug offenses. Of those
incarcerated in Alaska 47% are white; 37% Alaska Native; 11% African American; 2% Hispanic; and 3%
Asian/Pacific Islanders. Minority felons are disproportionately disenfranchised under current law and the
harm of continued disenfranchisement after release is exacerbated by stigma and other forms of
discrimination as they try to reenter society.

SB 7 will help rehabilitate released felons by welcoming them back into the voting community
immediately after release and encouraging them to become good citizens. Studies show that felons who
vote have a lower rate of recidivism. CSSB 7 will streamline the process by which the state restores
voting rights to felons and thus will save money. 1 urge your supportof CSSB 7.
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Senator Bettye Davis

SB7 “An Act relating to the voting rights of felons”

Explanation of changes in CS for Senate Bill No. 7 ( )

1 Section 1 AS 15.05.030(b) provides a cue to the Commissioner of Corrections of more
specific procedures required of the Department of Corrections to advise persons of their
restored right to vote upon release from incarceration, as well as providing notice to the
Director of Elections of the same.

Note; These procedures are not exhaustive: In the latter case, for example, the Commissioner
ofCorrections may wish to establish policy andprocedurefor areasonable number ofdays,
e.g., 60 days, to advise the Director ofElections ofreleased person's restored right to vote, as
V\fellt_as expeditedproceduresfor prompt reapplicationfor participation in an up-coming
election.

2. Section 2. AS 15.07.135(a) does not change the law, but only changes the title of the section
to more accurately reflect the nature of the section.
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BUREAU « NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEQPLE
STREET, NW SUITE915  WASHINGTON, DC 20005 P (202) 403-2940 F (202)403-2953
E-MAIL: WASHINGTONBUREAUQNAACPNET.ORG »WEB ADbPESS VWWW.NAACP.ORG

STATEMENT OF MR. HILARY O. SHELTON

DIRECTOR OF THE NAACP WASHINGTON BUREAU

ON SBY,
AN ACT RELATING TO THE VOTING RIGHTS OF INDIVIDUALS
\WTH FELONY CONVICTIONS

before the

ALASKA SENATE STATE OF AFFAIRS COMMITTEE

IN THE TWENTY-FIFTH LEGISLATURE - HRST SESSION

February 22, 2007

Myname |s H||ar Shelton and | am the Director of the Wa?hln ton

ure uofthe N |or}e| Assoclation for the Adva Pcemento Colored
Peo e (NAA % AACP Is our nation’s oldest, Iargest and best
kno nCIVI| H%’[ or amzatlgn Inthe United States We dre proHd 0
ura]}{g gg?ret (0 members ||?aun|ts across the country

{ﬁSpOﬂBCfP it '?etdheeréﬁtez%[awes 5 o poly advé‘éﬁtt o

Iwould ||ke t? begin by thanklng the Alaska enate Commlttee on
State frairs for Inviting. me_to t| here toga

YS rﬁ orsblrt Ike SF?t atwould al %e pelons 0 register
(% el teyupon eaving prison, even | hey are on
probation or paro

urlogm IS simple: by allowing individuals to invest civic camﬁ(
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Office of Senator Bettye Davis

SB 7 - Voting Rights of Felons

Additional Issues Presented to Senate Judiciary Committee
1. Constitutional Issue - Article 5, section 2- suggested bifurcation of restored voting rights
Restored voting rights for felons “collateral” to “unconditional discharge”
3. Bifurcating voting rights by classification of felony serves no legitimate state purpose and
contradicts the intent of Article 1, Section 12 to rehabilitate prisoners

Ny

1 Article 5, Section 2 - Alaska Constitution - Disqualification of felon's right to vote until

restoration of “civil rights.”

Article 5, Section 2 reads:
“No person may vote who has been convicted of a felony involving moral turpitude unless his civil rights

have been restored.”

Statutory interpretation of restoration of “civil rights” to felons for the purpose of voting under
SB 7

All “civil rights” are not clearly defined in the Alaska Constitution, but restoration of civil rights to felons
for the purpose of voting under Article 5, section 2 has been construed to mean that a felon convicted ofa
crime of “moral turpitude” was disqualified to vote until “unconditional discharge.” *“Unconditional
discharge” was defined in Code of Criminal Procedure AS 12.55.185 and codified in Election Code AS
15.05.030. SB 7 amends AS 15.05.030 to interpret restoration of "civil rights” under Article 5, section 2

to mean “release from incarceration.”

Bifurcation of voting rights between types of felonies is likely unconstitutional under Article 5.
section 2. Alaska Constitution

The suggested bifurcation of restoring voting rights to felons by classification of felony may be
unconstitutional. Legislative Legal Services has advised that “civil rights” under Article 5, section 2 can
only be interpreted one way. Restoration of “civil rights” for ex-felons to vote after being convicted of
crimes of “moral turpitude” cannot mean until “unconditional discharge” for Clast A and Unclassified
felonies, and “release from incarceration” for Class B and C felonies. Therefore, the suggestion to
bifurcate restoration of voting rights between types of felonies may be unconstitutional, absent perhaps, a
redefinition of crimes of “moral turpitude—discussed below.
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http://www.akdemocnci.org

v -t®—

pwj. — in - — 't -t "l @’

2. Restoration of felon’s right to vote is “collateral” to Mainconditional discharge”

The definition of “Unconditional Discharge” in subsection 39 of the Election Code, AS 15.60.010, is
functionally identical to the definition of the same term set out in AS 12.55.285, Code of Criminal
Procedure. Neither require unconditional discharge to restore collaterally affected rights or privileges,
such as voting and carrying a gun. According to statutory definition, restriction on voting rights is not
part of the punishment determined by judgment of conviction and sentencing by court.

AS 12.55.185 reads:

“The definition of “unconditional discharge” set forth in this section must be interpreted to
require the completion of any sentence of imprisonment, discharge from parole or
probation, and release from any other restriction directly imposed as part of the judgment
of conviction; restoration of collaterally affected rights or privileges, such as to vote and to
carry a gun, is not required. Singleton v. State, 921 P.2d 636 (Alaska Ct. App. 1996).”

In Singleton, ChiefJudge Bryner wrote in his opinion:

“This definition conditions renewed eligibility for jury service upon release from all
restrictions directly imposed “under a sentence,” but not from collateral disabilities --such
as loss of firearms or voting privileges--that flow from sources outside the judgment of

conviction or sentencing order (emphasis added).” ...

“[1] We conclude that the definition of “unconditional discharge’ set forth in AS
12.55.185 must be interpreted in accordance with the statute’s plain meaning. So
interpreted, unconditional discharge requires completion of any sentence of imprisonment,
discharge from parole or probation, and release from any other restriction directly imposed
as part of the judgment of conviction. Restoration of collaterally affected rights or

privileges is not required” (emphasis added).

FNL1 In this connection it is worth noting that the Attorney General has interpreted
“unconditional discharge” in the context of the voting rights statutes to require completion
of probation or parole, but not formal restoration of collaterally affected civil rights. See
1985 Op. Att’y Gen. No. 103 (Alaska, Jan. 29, 1985).

The above definitions highlight that restoration of voting rights are “collateral” to “unconditional
discharge,” or “release from prison” because they are not part of the judgment of conviction or to the

sentence.

3. Redefining “moral turpitude” to avoid a potential constitutional violation by bifurcating
voting rights of ex-felons serves no legitimate state purpose and contradicts intent of Art. I, Sec.12

Rather than redefining crimes of “moral turpitude” to avoid the anticipated constitutional prohibition
against bifurcating disqualification of voting rights between types of felonies, as suggested, it makes more
sense to allow all ex-felons to vote upon release. Allowing all ex-felons to vote after release under SB 7
contradicts the intent of the Alaska Constitution to treat all similarly situated persons fairly, if not equally,
and to rehabilitate prisoners under Art. I, Section 12. All released ex-felons have served their time and
repaid their debt to society, regardless of the classification of their crimes; they are back in the
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community, and restriction ofcollateral voting rights was never part of their sentences or judgments of
conviction.

Making only ex-felons who committed Unclassified and Class A felonies wait to vote under SB 7 until
after probation/parole, instead of upon release, is like inflicting an additional form of punishment on them
dissimilar to other ex-felons after they have served their time in prison. It is tantamount to saying, “the
state has deemed it appropriate upon your release to flog you on last time as a reminder of the heinous
nature of your crime.” Moreover, the decision to refuse voting rights to ex-felons of only certain classes
of felonies until after probation and parole would seem punitive, arbitrary, and unsupported by a
compelling, or legitimate state interest or “rational policy” (Justice Marshall, in dissent in Richardson v.

Ramirez, 418 U.S. 78(1974).

As Hilary O. Shelton, Director of the NAACP Washington Bureau, stated in a letter recently submitted in
support of SB 7 before the Alaska Senate State Affairs Committee:

“At last count, more than 11,000 Alaskans are disenfranchised; the majority of whom
(54%) are not in prison or jail, but are in fact back in their communities on either probation
or parole. In other words, these people have been deemed sufficiently rehabilitated so that
they may reenter our community, but they are being told that they cannot be trusted
enough to vote.” (emphasis added).

This is a true statement, whether ex-felons were convicted of more serious Unclassified or Class A
felonies, or Class B or Class C felonies.

Conclusion

SB 7 will allow Alaska to join more than 16 states which in the last ten years have implemented policy
reforms that have reduced restrictiveness in voting and have allowed more than 600,000 people in seven
states to regain their voting rights. (Hilary Shelton, above, referencing Ryan King, “A Decade of
Reform: Felony disenfranchisement policy in the United States,” October 2006). Rhode Island last
November, 2006 reportedly passed a ballot initiative allowing over 15,500 resident ex-felons to register
and vote once they were released from prison, even if they were on probation or parole. 86% of those
were no longer in prison. (Shelton). New Florida Republican Governor, Charles Crist, announced in
February, 2007 that he intends to restore voting rights to an estimated 990,00 ex-felons. Alaska can add
to this momentum by passing SB 7. Allowing all felons to vote immediately after release and informing
them of their restored voting rights reduces the disparate racial impact on voting in Alaska, since so many
prisoners are minorities. At the same time uniform application of SB 7 to all felons reduces
administrative time and expense for the State Department of Corrections and the Division of Elections.
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Permanent disenfranchisement for all felony offenders, unless government approves
individual rights restoration
FL, KY, VA

Permanent disenfranchisement for at least some felony offenders, unless government
approves individual rights restoration
AL, AZ, DE, MD, MS, NV, TN, WY

Voting rights restored automatically after completion of sentence, including prison, parole
and probation
AK, AR, GA, ID, IA, KS, LA, MN, MO, NE, NJ, NM, NC, OK, SC, TX, WA, WV, WI

Voting rights restored automatically after release from prison and discharge from parole
(probationers may vote)
CA, CO, CT, NY, SD

Voting rights restored automatically after release from prison
DC, HI, IL, IN, MA, M3, MT, NH, ND, OH, OR, PA, RI, UT

No disenfranchisement for felony convictions
ME, VT
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Senator Bettye Davis

Senate Bill SB 7 “An Actrelating to the voting rights of felons."”

Tentative list of people to testify in person and bv teleconference

Persons to testify tclephonicaliv from Anchorage LIO:

1 Reverend Alonzo Patterson, pastor and former mef .ber of Parole Board

2. NAACP - Alaska (Anchorage)
3. Denise Morris, PresICEO AK Native Justice Center, Anchorage.

Cail-in from out-of-state: 888-295-4546

1 Daniel Levitas, Representrtive, American Civil Liberties Union, Atlanta Georgia, State /
Legislative Strategist, Felon Disenfranchisement, Voters Right Project.

2. Hilary O. Shelton, Washington DC Bureau, NAACP

3. Wade Henderson, President/CEOQO (or representative), Leadership Conference on Civil

Rights, Washington, DC

Persons in Juneau to testify in person
1 Margaret Pugh, former Commissioner, Dept. Corrections Dept. /

Mike Miller, former State Representative

2.
3. Whitney Brewster, Alaska Director of Elections
4, Michael Macleod-Ball, Executive Director, Alaska ACLU /
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MEMORANDUM March 13, 2007

T s el

SUBJECT Voting rights of felons (CSSB 7(JUD)
(Work Order No. 25-LS0100\L)

TO: Senator Hollis French
Chair of the Senate Judiciary Committee
Attn: Cindy Smith

FROM Alpheus Bullard
Legislative CounseK

Enclosed is the draft committee substitute you requested that would restore voting rights
to persons convicted of felonies involving moral turpitude at different times, depending
on which felony was committed or the repeat nature of the felony. Please be advised that
this disparate treatment may invite a constitutional challenge based on two different

theories:

Restoration of Civil Rights.
Article V, sec. 2 of the Alaska Constitution provides that "(nlo person may vote who has

been convicted of a felony involving moral turpitude unless his civil rights have been
restored.” While the Alaska Supreme Court has not yet addressed what constitute "civil
rights™ for the purposes of this clause, conceivably "civil rights have been restored” could
be equated to either (1) a person’s release from incarceration or (2) a person's
unconditional discharge from conditions of parole or probation. While arguments can be
made as to whether "civil rights have been restored” should be interpreted in one manner
or the other, it is unlikely, in my opinion that art. V, sec. 2 of the state constitution can be
interpreted to permit both interpretations, as this draft would require.

Equal Protection.
In employing a bifurcated system that restores the right to vote at different times for

different felons, the committee substitute may also invite an equal protection challenge.
If the law is challenged, a court will ask: what is the governmental purpose behind
having these two regimes? Is the unclassified, class A, or repeat felony conviction
relevant to a reduced opportunity to vote? Since the right to vote is a fundamental right, a
court may require that the state show that a compelling governmental purpose is served
by restoring the right to vote effective on release from incarceration to some felons but

not others.

If you have any questions, or if | can be of further assistance, please do not hesitate to
contact me.

TLAB:ljw
07-133.1jw

Enclosure
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March 5,2007

VU FACSIMILE

Senator Hollis French

Chair, Senate Committee on the Judiciary
State Capitol, Root1417

Juneau, Alaska 99801

Re: Senate Bill 7, the VVoting Rights of Felons

Senator French:

The Native American Rights Fund was founded in 1970 and has been in Alaska since 1984. We
have also been working on the voting rights of Alaskans since 1990. The Native American
Rights Fund supports the passage of SB7, which would restore the voting rights of felons
immediately upon release from prison. There are several reasons we support this bill, the most
critical reason being that current law disproportionately impacts Alaska Natives because they

comprise a disproportionately large part ofthe felon population.

In 2004, the Alaaka Judicial Council released a study about the felony process in Alaska that
considered whether there were a disproportionately large percentage of ethic minorities in the
criminal justice system and, if so, why. The stuuy concluded that Alaska Natives were in fact
overrepresented in the felon population. Although they are only 16% ofthe general population,
Alaska Natives comprise more than 37% ofthose charged with felonies. The study also
concluded that Alaska Natives received longer sentences than non-Natives for drug offenses. In
addition, Natives outside of Anchorage also received longer sentences for drug offenses.
Furthermore, many Alaska Natives have lower per capita incomes (some aa low as $8,000 per
year) and this means they cannot afford private attorneys; this too is critical because the study
also found that those with private counsel served less time in prison, served less time on parole
or probation and were more successful at having their charges reduced. Overall, this study
highlights the disparate treatment Alaska Natives receive in the criminal justice system.

One ofthe significant impacts ofthe Judicial Council's study is that it means Alaska Nativrs also
represent a disproportionately high percentage of those disenfranchised under the current law.
While this bill ofcourse does not solve all ofthe problems in foe currentjustice system, we
believe it is an important first step in remedying foe impacts ofthe system upon foe Native
population and returning them to society as proud productive members oftheir communities.



Ws would ateo tike to briefly dispel some ofthe myths about who felons are in Alaska. Ajrin
according to the Alaska Judicial Council's 2004 report, 83% ofall felons are mile, almost half
lie under 30 yean ofage, halfare Caucasian while 30% are Native, 63% have alcohol problems
and 45% have drag problems, and more than raw third have identifiable mental health problems.
Almost 80% financially qualified for the assistance ofa public defender. Sixty-five percent of
these felons were convicted of Class C felonies, with property crimes comprising 30% snd drag
crimes comprising 20%. (Murder snd sexual sssault sir only 2% and 12% of fekms
respectively.) Therefore, the average felon is a poor young man, Caucasian or Native, with sn
alcohol and/or drag problem, who was convicted of a Class C felony, most likely a property
crime. This is the penon who will most likely benefit from this bill. These are people who need
alcohol and/or drag treatment and counseling - in other words they need help reintegrating into
society and we believe re-enfranchising them after they have served their time is a positive and

empowering way to achieve that.

We strongly encourage you to pass SB7. Thank you for considering our point ofview.

Sincerely,

Staff Attorney



FELON DISENFRANCHISEMENT
IN ALASKA AND THE VOTING
RIGHTS ACT OF 1965

Christopher R. Murray?®

Alaska arul forty-seven other states have provisions that limit the
voting rights of felons. In many of these states, including Alaska,
minority groups are disproprtionately affected by these felon
disenfranchisement laws. This Note examines the validity of these
laws generally, and Alaska’s laws in particular, under the the Voting
Rights Act o f1965.

I. Introduction

Alaska limits the voting rights of felons.1 Forty-seven other
states have similar policies.1 And, as in many of these other states,
racial minorities in .Alaska are disproportionately affected.1
Indeed, the state’s largest minority group Alaska Natives, is
overrepresented in the state’s prison population, indicating a
greater likelihood of disenfranchisement.4 Because the right to
vote is central to democratic government, any law that tends more
frequently to disenfranchise racial minorities should be cause for

o rte i-%

Copyright © 2006 by Christopher R. Murray.

* The author would like to thank Professor Erwin Chemerinsky and the
ALR staff for valuable contributions.

1 Alaska Const,art. V, 82 (“No person may vote who has been convicted
of a felony involving moral turpitude unless his civil rights have been restored.").

2. Jamie Fellner  Marc Mauer, Losing the Vote: The Impact of
Felony Disenfranchisement Laws in the United States pt. IV (1998),
available at http://www.hrw.org/reports98/vote.

3 1d. pt. 111

4. Alaska Natives constituted approximately sixteen percent of Alaska's
general population as of 2000, United States Census, available at
http://factfinder.census.gov (under "get a Fact Sheet for your community” enter
“Alaska" into "state” field; then follow “2000” link) [hereinafter U.S. Census], but
represent over thirty-seven percent of the state’s prison population. Alaska
Dept, of Corrections, 2003 Offender Prof'le 11 (2004), available at
http://www.correct.state.ak.us/corrections/aamiaJocs/proiile2003.pdf [hereinafter
Alaska Offender Profile].
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alarm. Nevertheless, because Alaska’s felon disenfranchisement
laws appear not to have been enacted with a discriminatory
purpose, they likely do not violate the Federal Constitution/

The laws may, however, run afoul of the Voting Rights Act of
1965 (“VRA?”), which was amended in 1982 to invalidate state
voting qualifications that have a racially disproportionate impact.”
Recent litigation has challenged state felon disenfranchisement
laws on this basis.7 Though none of these challenges have
succeeded—and two circuits have held that the VRA simply does
not apply to felon disenfranchisement"—the Ninth Circuit recently
allowed a VRA challenge to the State of Washington's felon
disenfranchisement provision.9

To date, i case has been brought challenging felon
disenfranchisement in Alaska. This Note is directed to that
possibility. Part Il puts Alaska’s felon disenfranchisement laws
into national context and explains why, even if they produce a
racially discriminatory impact, they are likely not unconstitutional.
Next, Part Il assesses the circuit split over whether the VRA
applies to felon disenfranchisement laws and the Ninth Circuit’s
decision that it does. Lastly, Part IV outlines the Ninth Circuit law
that would govern a VRA challenge to Alaska’s felon
disenfranchisement laws in light of a recent similar challenge in
Washington.

Il. Alaska’sFelon Disenfranchisement Laws

A. National Context

Disenfranchisement of criminals is neither a unique nor a
recent phenomenon. The United Kingdom, Canada, and Australia
all, to some degree, have voting qualifications based on criminal
status.1’ The ancient Greeks and Romans disenfranchised those
guilty of infamous crimes, and voting was among a range of civil

5. See discussion iNfra Part 11.c.
. SeeThornburg v. Gingles, 478 U.S. 30,43-44 (1986).
7. See, €.0., Hayden v. lI’ataki, 449 FJd 305 (2d Cir. 2006); Johnson v.
Governorof Fla., 405 FJd 1214 (11th Cir. 2005).
. Hayden, 449 Fad at 310; Johnson, 405 Fad at 1234.
9. Farrakhan v. Washington (Farrakhan ), 3sss Fiyd 1009, 1016 (9th Cir.
2003).
10. Debra Parkes, Ballot Boxes Behind Bars: Toward the Repeal of Prisoner
Disenfranchisement Laws, 13 Temp. Pol. & Civ. Rts. L. Rev. 71, 73 (2003).

Restrictions abroad, however, tend to be more mild than those found in the

United States. |d.
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rights denied in post-Renaissance Europe on the theory that
criminals suffer a “civil death.” 1

Today in the United States, disenfranchisement is among
many collateral consequences of felony conviction such as
exclusion from certain professions and restrictions on carrying a
concealed weapon.2 In a frequently quoted opinion, Judge Henry
Friendly justified the practice on a Lockean social-contract theory
by arguing that criminals, in breaking societal rules, waive their
rights to participate in the rule-making.B Other courts have
expressed an interest in preserving the “purity of the ballot box"
from infection by those who by their acts have proven themselves
morally unfit.1

Nevertheless, the practice is not without critics.5 With respect
to traditional justifications for criminal sanction—rehabilitation,
retribution, and deterrence—felon disenfranchisement seems to
fall short given the counter-productivity of keeping criminals from
participating in civil society, the disproportionate application of, in
some cases, lifetime disenfranchisement to a broad range of crimes,
and the limited deterrent effect of the threat of
disenfranchisement.® Abroad, felon disenfranchisement laws have
been judicially rejected on political and human-rights grounds.T7

11 Id. at 73-74; Alec C. Ewald, "'Civil Death': The Ideological Paradox of
Criminal Disenfranchisement Law in the United Slates, 2002 Wis. L. Rev. 1045,
1059-60 (2002).

11 See Scott M. Bennett, Note, Giving Ex-Felons the Right to Vote, 6 Cal.
Crim. L Rev. 1 (2004) (outlining the most common normative arguments for and
against felon disenfranchisement).

13. Green v. Bd. of Elections, 380 F.2d 445, 451-52 (2d Cir. 1967) (Friendly,
J.) ("A contention that the equal protection clause requires New York to allow
convicted mafiosi to vote for district attorneys or judges would not only be
without merit but as obviously So as anything can be.”).

14. Dunn v. Blumstein, 405 U.S. 330, 345 (1972) (quoting Tenn. CONST, art.
IV, §1).

15. See, e.g., Alec. C. Ewald, An “Agenda for Demolition™: The Fallacy and
the Danger of the "'Subversive Voting” Argument for Felony Disenfranchisement,
36 Colum. Hum. Rts. L. Rev. 109 (2004).

16. See Bennett, supra note 12,11 29-45.

17. The Canadian Supreme Court recently struck down a law preventing
prisoners from voting. Suavd v. Canada. (2002) S.C.R. 519. The European Court
of Human Rights 1 d that a United Kingdom felon disenfranchisement law
violated the human rights of convicts. Hirst v. United Kingdom (No 2), 38 Eur.
Ct. H.R. 40 (2005). For a detailed analysis of the Canadian decision, see Parkes,
supra note 10, at 79-85. For an analysis of the ECHR decision as well as an
assessment of a “growing international consensus," see Robin L. Nunn, Comment,
Lock Them Up and Throw Away the Vote, 5 CHI. J. Int’LL. 763,778-79 (2005).
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The modern practice of felon disenfranchisement in the
United States is primarily a function of state law.” Forty-eight
states and the District of Columbia have some form of felon
disenfranchisement, generally consisting of constitutional
provisions buttressed by statute.® Felon disenfranchisement
expanded after the nation’s founding, with most such laws enacted
during the mid- to late-nineteenth century “ At the time the
Reconstruction Amendments were enacted, twenty-nine of the
thirty-six states had some form of felon disenfranchisement.2

Modern practice varies by state. At the extreme, at least three
states impose lifetime voting bans on felons.” These jurisdictions
go beyond the historical scope of felon disenfranchisement laws in
the United States and the contemporary practice in other states
and internationally.2 The reach of these laws is striking—Ilifetime
disenfranchisement may even be predicated upon crimes such as
jaywalking, vagrancy, or breaking a water pipe.

Alaska’s felon disenfranchisement law is not as severe. The
state constitution provides that “[n]Jo person may vote who has

18 Although the United States Constitution generally grants states the
authority to establish voter qualifications, see U.S. Const, art. I, § 2, cl. 1, that
authority is constrained, not only by other express constitutional provisions, e.g.,
U.S. Const, amend. XV (right to vote cannot be denied on account of race); U.S.
Const, amend. XIX (gender); U.S. Const, amend. XXIV (poll taxes), but also by
strict scrutiny under the Equal Protection Clause as interfering with the
fundamental right of voting, see Kramer v. Union Free Sch. Dist., 395 U.S. 621
(1969); Reynolds v. Sims, 377 U.S. 533 (1964).

19, See FEIXNER & Mauer, supra note 2, pt. 1l (surveying severity of felon
disenfranchisement laws by state). For a state-by-state summary of state felon
disenfranchisement laws, see Susan M. Kuzma, U.S Dep't of Justice, Office of
the Pardon Attorney (DOJ/OPA), Civil Disabilities of Convicted Felons:
A State-by-State Survey (1996), http://www.usdoj.gov/pardon/forms/state_
survey.pdf (last visited Oct. 2,2006).

20. Angela Behrens, Christopher Uggens & Jeff Manza, Ballot Manipulation
and the "Menace of Negro Domination": Racial Threat and Felon
Disenfranchisement in the United States, 1850-2002, 109 Am. J. Soc. 559, 563-67
(2003).

21. Johnson v. Governor of Fla., 405 F.3d 1214. 1218 n.5 (11th Cir. 2005).

21 See Fellner & Mauer, supra note 2, pt. Il. Restoration of civil rights,
including the franchise, is possible in some states upon pardon of the offense. See
id.

23. For example, the United Kingdom, Canada, and Australia generally
restore voting rights upon the completion of sentence. See Parkes, supra note 10,
at 73.

24. Richardson v. Ramirez, 418 U.S. 24. 75-76 n.24 (1964) (Marshall, J.,
dissenting).
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been convicted of a felony involving moral turpitude unless his civil
rights have been restored.”5 The provision was adopted at
Alaska's constitutional convention in 1956 and became law upon
Alaska's admission to the union in 1959.* Congress approved
Alaska’s constitution, including the felon disenfranchisement
provision, when it granted statehood.” The language mirrored that
of contemporary provisions in other states’ constitutions*

The contours of the constitutional provision are set by statute.
The term “felony involving moral turpitude” is defined to include
nearly all felonies.” Voting registration is automatically cancelled
upon conviction* Voting rights are restored, and felons may re-
register to vote upon completion of their sentences including any
terms of parole or probation.d Felon disenfranchisement in
Alaska, which is more lenient than the lifetime ban imposed in

25. Alaska Const,art. V, §2

26. Gordon Harrison, Alaska’s CONSTrrunoN: A Citizen's Guide, 3 (4th
ed. 2003), available al http://w3.legis.state.ak.us/infodocs/constitution/citizens_
guide.pdf [hereinafter Citizen’s Guide],

27. Seeid. at 3-4.

28. Gerald A. McBeath, The Alaska State Constitution: A
Reference Guide 125 (1997). The voting qualifications in Alaska’s original
constitution included a literacy test. Citizen’s Guide, supra note 26, at 105.

29. Alaska Stat. § 15.60.010(8) (2006). At present, crimes meriting
disenfranchisement (“felon[ies] involving moral turpitude™) include:

those crimes that are immoral or wrong in themselves such as murder,
manslaughter, assault, sexual assault, sexual abuse of a minor, unlawful
exploitation of a minor, robbery, extortion, coercion, kidnapping, incest,
arson, burglary, theft, forgery, criminal possession of a forgery device,
offering a false instrument for recording, scheme to defraud, falsifying
business records, commercial bribe receiving, commercial bribery,
bribery, receiving a bribe, perjury, perjury by inconsistent statements,
endangering the welfare of a minor, escape, promoting contraband,
interference with official proceedings, receiving a bribe by a witness or a
juror, jury tampering, misconduct by a juror, tampering with physical
evidence, hindering prosecution, terroristic threatening, riot, criminal
possession of explosives, unlawful furnishing of explosives, promoting
prostitution, criminal mischief, misconduct involving a controlled
substance or an imitation controlled substance, permitting an escape,
promoting gambling, possession of gambling records, distribution of
child pornography, and possession of child pornography
Id

'30. Alaska Stat. § 15.07.135.
3L Alaska Stat. § 15.05.030 (“Upon the unconditional discharge, the person

may register under AS 15.07.”). “Unconditional discharge” occurs when “a
person is released from all disability arising under a conviction and sentence,
including probation and parole." Alaska Stat. 5 15.60.010(38).
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some states, is in line with the policies of a majority of other
states.2

B. Felon Disenfranchisement and Race

Though facially race-neutral, felon disenfranchisement laws
were, historically, enacted with a discriminatory purpose. Authors
have noted that many states enacted such laws in the aftermath of
the Civil War as part of a larger defensive response to the
Reconstruction Amendments’ extension of the franchise to
African-Americans.3 This response included poll taxes, literacy
tests, and other Jim Crow measures to suppress the voting power of
African-Americans.* For example, a 1901 felon
disenfranchisement provision to Alabama’s state constitution was
expressly intended to single out only those felonies believed to be
more frequently committed by African-Americans.3 In 1985, the
Supreme Court struck down that provision in the case of Hunter v.
Underwood.*

To the extent felon disenfranchisement laws were tailored to
maximize a racially disparate impact, they have enjoyed
considerable success. Nationally, an estimated thirteen percent of
African-American men are disenfranchised, with as many as thirty-
one percent of African-American men in two states—Alabama and
Florida—permanently disenfranchised.3* Following a review of
voting in the United States, the National Commission on Federal
Election Reform, chaired by former presidents Jimmy Carter and
Gerald Ford, urged states to scale back felon disenfranchisement
laws, citing that as many as one in six African-Americans were
disenfranchised in many states.3t Even where discriminatory intent

32. SeeFellner & Mauer, supra note 2, pt. Ill.

33. Behrens et al., supra note 20, at 563 (analyzing post-Civil War responses to
extending the franchise to African-Americans and drawing on social science
theories of race competition and criminal justice).

34 1d
35. Hunter v. Underwood, 471 U.S. 222, 228-29 (1985). The Alabama statute

at issue was not discriminatory on its face, but the Court nevertheless struck it
down on the basis of discriminatory intent evidenced in the legislative history. See
id. at 227-32; Underwood v. Hunter, 730 F.2d 614,618-20 (11th Cir. 1984).

36. Hunter v. Underwood, 471 U.S. at 232-33.

37. See Fellner & Mauer, supra note 2, pt. 1l (setting out the racially
disproportionate impact of felon disenfranchisement laws).

33 Id. pt .

39. The National Commissionon Federal Election Reform, To Assure
Pride and Confidence inthe Electoral Process 51 (August 2001), available
at http://millercenter.virginia.edu/programs/natLcommissions/final_report.html.
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has not been proven, discriminatory effect continues to be the
reality.™

Alaska’s experience is comparable. Although comprehensive
studies of racial disparity in felon disenfranchisement in Alaska are
unavailable, incarceration statistics provide a useful proxy.4
Alaska’s largest minority group, Alaska Natives, comprise
approximately sixteen percent of the state’s general population4
but they account for thirty-seven percent of its prison population.4
Similar disparity exists in the cases of other minorities, including
African-Americans, who account for over ten percent of the prison
population4t while representing less than four percent of the
general population.4 It has been suggested that cultural factors
may make Alaska Natives more susceptible to felon
disenfranchisement.4& The precise mechanism by which racial bias
in the criminal justice system may result in disproportionate
disenfranchisement, and indeed whether racial bias is the cause of
the disparity, is unclear and would require further study.

C. Constitutionality of Alaska’s Felon Disenfranchisement Law

Felon disenfranchisement laws come under constitutional
scrutiny in two ways. First, as a restrictioB«-rm=VDHng, the laws
interfere with a fundamental right andLimplicate j the Equal

40. In Florida, the Eleventh Circuit denied an equal protecticlj\r|1 ¢hallenge to
the state’s felon disenfranchisement laws for luck of demonstrated racially
discriminatory intent, Johnson v. Gove- or of Fla., 405 FJd 1214, 1223 (11th Cir.
2005), even though nearly one in three African-American men in Rorida is
permanently disenfranchised, see Fellner & Mauer, supra note 2, pt. Ill.

41. Incarceration rates are, at best, an imprecise proxy for felon
disenfranchisement. They are over-inclusive in that they include those inmates
who are ineligible to vote, as well as those incarcerated for misdemeanors, and
they are under-inclusive in that they do not include parolees or Alaska felons
incarcerated outside of the state who are also unable to vote.

42. U.S. Census, supra note 4.

43. Alaska Offender Profile, supra note 4.

4. 1d

45. U.S. Census, supra note 4.
46. See, e.g., Dave Stephenson, For Alaska Natives: Extermination by

Incarceration?, Indian Country Today, June 26. 2({3 available at
http://www.indiancountry.com/content.cfm?id=1056628610 (advancing the
argument that Alaska Natives may be more likely to confess to a crime upon
arrest than are white arrestees, thereby reducing the likelihood of a plea
agreement for a lesser charge or sentence). If true, such factors might make
felony—as opposed to misdemeanor—conviction more likely, leading to longer
incarceration periods and thereby exacerbating the impact of felon

disenfranchisement.
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Protectio™ Clause cf the Fourteenth Amendment.  Second,
becausgrite-Jaws affect the voting rights of racial minorities, the/
also<?unplicatE> the Fifteenth Amendment’s prohibition on
disenfranchisement “on account of race.”4# Supreme Court
decisions addressing both theories have concluded that felon
disenfranchisement laws are constitutional unless it can be proved
they were enacted with racially discriminatory intent.4

Ordinarily, a state law affecting a fundamental right, such as
voting, would be subject to strict scrutiny. 24 However, in the 1974
case of Richardson v. Ramirez, the Supreme Court held that felon
disenfranchisement laws are not subject to heightened scrutiny
under Section 1 of the Fourteenth Amendment because Section 2
of that Amendment includes an “affirmative sanction” of such
laws.D Section 2 of the Fourteenth Amendment, which reduces a
state’s representation in Congress in proportion to its
disenfranchisement of otherwise qualified voters, provides an
exception for disenfranchisement based on “participation in
rebellion, or other crime.”1 Chief Justice Rehnquist, writing for a
divided court, reasoned that “those who framed and adopted the
Fourteenth Amendment could not have intended to prohibit
outright in 8 1 of that Amendment that which was expressly
exempted from the lesser sanction of reduced representation
imposed by § 2 of the Amendment.”2Put another way, the voting

47. See U.S. Const, amend. XV.

48. The Court has also heard and rejected Eighth Amendment challenges to
felon disenfranchisement. See Trop v. Dulles, 356 U.S. 86, 96-97 (1958) (felon
disenfranchisement is not punitive and merely designates a grounds for voting
eligibility). For an in-depth treatment of felon disenfranchisement as punishment
in the context of the Eighth Amendment, see Pamela A. Wilkins, The Mark of
Cain: Disenfranchised Felons and the Constitutional No Man's Land, 56 Syracuse
L. REV. 85 (2005).

49. See, e.g., Kramer v. Union Free Sch. Dist., 395 U.S. 621, 627-28 (1969)
(applying strict scrutiny to voting restrictions); Reynolds v. Sims. 377 U.S. 533,
551-62 (1964) (“Undoubtedly, the right of suffrage is a fundamental matter  ");
Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886) (“[TJhe political franchise... is
regarded as a fundamental political right ).

50. Richardson v. Ramirez, 418 U.S. 24,54 (1974).

51. U.S. Const, amend. X1V, §2. The Amendment provides in pertinent part
that “when the right to vote at any election ... is denied... or in any way
abridged, except for participation in rebellion, or other crime, the basis of
representation [in Congress] shall be reduced  ” Id. (emphasis added).

52 Richardson, 418 U.S. at 43.
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rights of felons are not protected*” “fundamental” uiyder the
Equal PrDtectiem-€hnMP,M

Nevertheless, even if  Richardson shields felon
disenfranchisement laws from strict scrutiny under the Equal
Protection Clause,3Section 1 of the Fourteenth Amendment still
operates independently to prevent purposeful racial discrimination.
In Hunter v. Underwood,% the Supreme Court struck down a
provision in Alabama’s constitution disenfranchising those
convicted of certain enumerated felonies.3 The provision was
enacted in 1901 with the purpose of disenfranchising on the basis of
race and applied only to felonies believed committed more
frequently by African-Americans.y Chief Justice Rehnquist,
writing for the Court as he did in Richardson, explained that
“[w]ithout again considering the implicit authorization of [felon
disenfranchisement under § 2 of the Fourteenth Amendment], we
are confident that § 2 was not designed to permit the purposeful

53. At least one circuit has framed the law in this way. See Owens v. Barnes,
711F.2d 25.27 (3d Cir. 1983).

54. Richardson’s reading of Section 2 of the Fourteenth Amendment has been
widely criticized. See, e.g., Carlos M. Portugal, Democracy Frozen in Devonian
Amber: The Racial Impact of Permanent Felon Disenfranchisement in Florida, 57
U. Miami L. Rev. 1317, 132526 (2003); John Hart Ely, Interclausal Immunity, 87
Va. L. Rev. 1185, 1195 (2001). Dissenting, Justice Marshall argued in Richardson
that Section 2 merely established a system of punitive reduction in representation
for disenfranchisement as a compromise because wholesale enfranchisement of
African-Americans would have been unpalatable and, therefore, that the scope of
the language of Section 2 is limited to the operation of its punitive sanction and
not to the entirety of the Fourteenth Amendment. Richardson, 418 U.S. at 73-74
(Marshall, J., dissenting).

For an argument that the Fifteenth Amendment effectively repealed Section
2 of the Fourteenth Amendment and, therefore, that the latter cannot shield felon
disenfranchisement laws from equal protection scrutiny, see Gabriel J. Chin,
Reconstruction, Felon Disenfranchisement, and the Right to Vote: Did the Fifteenth
Amendment Repeal Section 2 of the Fourteenth Amendment?, 92 Geo. LJ. 259
2004).
( ngchardson preempts the question of whether, without a Section 2 shield,
felon disenfranchisement would survive strict scrutiny. For an argument that
felon disenfranchisement fails strict scrutiny because it is over-inclusive and only
tenuously related to the most commonly cited state interests, see Angela Behrens.
Note, Voting—Not Quite a Fundamental Right? A Look at Legal and Legislative
Challenges to Felon Disenfranchisement Laws, 98 MINN. L. Rev. 231, 259-72

(2004).
55. 471 U.S. 222,232 (1985).
56. 1d. at 232.

57. 1d. at 227-28; see discussion supra note 35.
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racial discrimination attending the enactment and operation of [a
law] which otherwise violates § 1 of the Fourteenth Amendment.”

Independently of the Fourteenth Amendment, the Fifteenth
Amendment prohibits the denial of the right to vote "on account of
race.”® The Supreme Court has construed this prohibition to apply
only to intentional discrimination.Z In City of Mobile v. Bolden,
the Supreme Court held that “action by a State that is racially
neutral on its face violates the Fifteenth Amendment only if
motivated by a discriminatory purpose."&

Alaska’s felon disenfranchisement laws are facially neutral and
would, therefore, be unconstitutional only if enacted with a
discriminatory purpose. Because the laws do not appear to have
been adopted with racially discriminatory intent,lithey are subject
to legal challenge, if at all, only under federal legislation.&

Ill. The Voting Rights act of 1965

A. The Voting Rights Act of 1965 and the 1982 Amendments

Though the Fifteenth Amendment was ratified in 1870, it took
nearly one hundred years before Congress systematically addressed
disenfranchisement of racial minorities.&t The Voting Rights Act of
19656 was enacted by Congress to "banish the blight of racial
discrimination in voting, which has infected the electoral process in
parts of our country for nearly a century.”& Congress was
prompted to act after case-by-case litigation under previous
legislation, including the Civil Rights Act of 1957, failed to

58. Id. at 233.

59. U.S. Const,amend. XV.

60. City of Mobile v. Bolden, 446 U.S. 55,62 (1980).

61. Id.

62. This Note assumes, for the purpose of analysis, that discriminatory intent
did not drive enactment of Alaska’s felon disenfranchisement laws—or, at the
very least, that discriminatory purpose likely could not be proven in the context of
a constitutional challenge.

63. Of course, less countermajoritarian methods of legal reform remain
available to Alaskans, such as constitutional amendment and the state legislative
process.

64. Portugal, supra note 54, at 1328.

65. 42 U.S.C. 88 1971-1973 (2000), as amended in 1970, Pub. L. 91-285, 84
Stat. 314 (1970), and in 1982, Pub. L. 97-205, % Stat. 131 (1982). The VRA has
been reauthorized and amended by Congress on several occasions, including in
1970, 1975, and 1982 and was reauthorized by the President in July 2006. Bush
Signs Extension of Voting Rights Act, N.Y. Times, July 28,2006, at A22.

66. South Carolina v. Katzenbach, 383 U.S. 301,308 (1966).
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adequately prevent disenfranchisement on account of race*7 The
VRA imposed bold measures, including section 5, which prohibited
the use of discriminatory tests or devices, such as literacy tests, and
required that any state making use of such devices would thereafter
have to apply for pre-clearance from the U.S. Attorney General or
a federal circuit judge in Washington, D.C. for any future changes
to voting laws.8 At the time of the VRA's enactment, Alaska
employed a literacy test and was, therefore, designated a “covered
jurisdiction” for these purposes.& Federal supervision of the voting
laws of “covered jurisdictions,” most of which are in the South,
continues today.®

In 1966, the Supreme Court upheld the VRA as a valid
exercise of Congress’s enforcement powers under Section 2 of the
Fifteenth Amendment.Z In 1980, however, the Court narrowed the
effect of the VRA in City of Mobile v. Bolden” There, the Court
held that section 2 of the VRA7 had “an effect no different from
that of the Fifteenth Amendment itself* and that a voting
qualification law would only be struck down under the Act if it
were proved that the law was enacted with a racially discriminatory
purpose.z In so doing, the Court overruled the then-applicable
“effects test” for voting qualifications.®

In 1982, Congress responded to City of Mobile by adding a
“totality of the circumstances” test to section 2 of the VRA.#

67. Id. at 313.

68. See Voting Rights Act of 1965,89 Pub. L. 110,79 Stat. 437 (1965).

69. See Laughlin McDonald, The Voting Rights Act in Indian Country: South
Dakota. A Case Study, 29 Am. Indian L. Rev. 43,45-46 (2004); CITIZEN'SGUIDE,
supra note 26, at 107.

70. Congressional representatives from southern states covered > the VRA’s
section 5 pre-clearance provisions sought to remove those provisions during the
reauthorization of the VRA in 2006. See Raymond Hernandez. After Challenges,
House Approves Renewal of Voting Act, N.Y. Times, July 14, 2006, at A13.

71. Katzenbach, 383 U.S. at 337.

72. 446 U.S. 55 (1980) (plurality opinion).

73. The original text of the section read, “No voting qualification or
prerequisites to voting, or standard, practice, or procedure shall be imposed or
applied by any State or political subdivision to deny or abridge the right of any
citizen of the United States to vote on account of race or color.” Voting Rights
Act of 1965.89 Pub. L. 11,79 Stat. 437 (1965).

74. City of Mobile, 446 U.S. at 61-62.

75. See, e.g. White v. Regester. 412 U.S. 755, 769 (1973) (totality of the
circumstances test applied to vote dilution case brought under section 2 of the
VRA).

76? Thornburg v. Gingles, 478 U.S. 30, 43 (1986). The amended section 2

provides, in pertinent part;
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Under the amended VRA, “plaintiffs [can] prevail by showing that,
under the totality of the circumstances, a challenged election law or
procedure [has] the effect of denying a protected minority an equal
chance to participate in the electoral process.”77 As the Court later
explained, “[t]he essence of a § 2 claim is that a certain electoral
law, practice, or structure interacts with social and historical
conditions” to cause unequal voting power.?

B. Applicability of the VRA to Felon Disenfranchisement Laws

Since the 1982 amendments to the VRA, several plaintiffs
have sought to use it to invalidate felon disenfranchisement laws on
the basis of their racially disproportionate effects.® Circuits have
split over whether the VRA does, in fact, apply to felon
disenfranchisement laws. The Second Circuit in Hayden v. Pataki
and the Tenth Circuit in Johnson v. Governor of Florida both held
the VRA inapplicable to felon disenfranchisement laws.® In
contrast, in Farrakhan v. Washington* the Ninth Circuit held that
“[flelon disenfranchisement is a voting qualification, and Section 2
is clear that any voting qualification that denies citizens the right to
vote in a discriminatory manner violates the VRA.”® Therefore, a
claim against Alaska’s felon disenfranchisement laws would be

(a) No voting qualification or prerequisite to voting or standard, practice,
or procedure shall be imposed or applied by any State or political
subdivision in a manner which results in a denial or abridgement of the
right of any citizen of the United States to vote on account of race or

color
(b) A violation of subsection (a) of this section is established if, based on
the totality of the circumstances, it is shown that... members of
[protected racial minorities] have less opportunity than other members
of the electorate to participate in the political process and to elect
representatives of their choice.

42 U.S.C. § 1973 (2000) (emphasis added).

77. Gingles, 478 U.S. at 44 n.8.

78. Id. at 47.

79. 1d.\ see, e.g., Hayden v. Pataki, 449 FJd 305 (2d Cir. 2006); Johnson V.
Governor of Fla., 405 FJd 12 4 (11th Cir. 2005).

80. Hayden, 449 FJd at 310; see Johnson, 405 FJd at 1234.

81. Farrakhan v. Washington (Farrakhan 1), 338 FJd 1009, 1016 (9th Cir.
2003).

82 Id. The Sixth Circuit also considered a VRA challenge to Tennessee's
felon disenfranchisement law in Wesley v. Collins, 791 FJd 1255 (2d Cir. 1986).
The court did not directly consider whether the VRA applies to felon
disenfranchisement but appears to have assumed that it did. See id. at 1262
(affirming dismissal of the VRA claim on summary judgment).
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bat. “cognizable under Section 2 of the VRA” under Ninth Circuit
ror precedent.s8

(tul The Second and Tenth Circuit opinions concluding that the
Her VRA does not apply to felon disenfranchisement laws rely on three
?ral arguments: (1) that the Fourteenth Amendment authorizes felon
ical disenfranchisement laws (the ‘affirmative sanction” argument); (2)

that application of the VRA to felon disenfranchisement would be
an unconstitutional exercise of Congress’s enforcement power; and
S (3) that canons of statutory construction support construing the
VRA not to apply to felon disenfranchisement laws. The relative

iffs
on merits of each argument arc assessed in turn.
fg?, ) The “Affirmative Sanction Argument.  As discussed
aki previously, the Richardson case established that felon
eld disenfranchisement laws enacted without racially discriminatory
In intent do not violate the Equal Protection Clause. ~This is because
lat Section 2 of the Fourteenth Amendment’s enforcement
i 2 mechanism—that a state’s representation in Congress will be
to reduced in proportion to the disenfranchisement of otherwise
a qualified voters—carries an express  exception for
be disenfranchisement based on “participation in rebellion, or other
crime.”%

_ The Eleventh Circuit, in JONSON, seized on language in
Richardson describing Section 2 of the Fourteenth Amendment as
an "affirmative sanction” of felon disenfranchisement and cited it
for the proposition that states have discretion to deny the vote to
convicted felons.4s The court argued that applying the VRA to
Florida’s felon disenfranchisement law would allow “a
congressional statute to override the text of the Constitution.”*7
More recently, the Second Circuit, in Hayden, cited Section 2 of
the Fourteenth Amendment as the “starting point” in the analysis
of the VRA’s applicability to New York’s felon disenfranchisement
law.4 The Second Circuit, while noting that felon

83. Farrakhan 1, 338 F.3d at 1016.
84. See Richardson v. Ramirez, 418 U.S. 24, 54-55 (1974); supra notes 50-58

and accompanying text.

85. U.S. Const,amend. X1V, §2

8h. Johnson v. Governor of Fla., 405 F.3d 1214, 1228-29 (11th Cir. 2005)
(quoting Richardson, 418 U.S. at 54).

87. U. at 1229,
88. Hayden v. Pataki, 449 FJd 305, 316 (2d Cir. 2006); accord Muntagim V.

Coombe, 366 FJd 102, 122 (2d Cir. 2004). Hayden is the en banc rehearing of the
Muntagim decision, which is incorporated by reference. Hayden, 449 F.3d at 313—

n
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disenfranchisement provisions are not entirely immune from
constitutional or congressional scrutiny, found that the Fourteenth
Amendment provided “explicit approval” of those types of laws.*
Dissenting from the Ninth Circuit’s denial of an en banc rehearing
of the Firrakhan case. Judge Alex Kozinski argued that felon
disenfranchisement laws were presumptively valid due to the
Fourteenth Amendment’s textual endorsement of such laws."0

Interestingly, neither the Second Circuit nor Judge Kozinski
addressed the fact that the VRA was enacted to enforce the
Fifteenth Amendment, not the Fourteenth. The Eleventh Circuit
brushed off the distinction in a footnote*L The distinction is,
however, the key weakness to the “affirmative sanction” argument
because the Fifteenth Amendment grants itl own protections that
are not hindered by purported limitations to the scope of the
Fourteenth Amendment.

Judge Barrington Daniels Parker, Jr. of the Second Circuit
made this point in his dissent in Hayden. Pointing out that
Richardson's “affirmative sanction” came in the context of a claim
that felon disenfranchisement was a per se violation of the
Fourteenth Amendment, Judge Parker noted that “Richardson did
not grant felon disenfranchisement immunity against any other
ground of invalidity " As a textual matter, Section 2 of the
Fourteenth  Amendment at most “declines to prohibit” felon
disenfranchisement and does not affirmatively immunize the
practice relative to other constitutional protections.” As Judge
Parker reasoned:

The Constitution does not endorse felon disenfranchisement

when it declines to prohibit the practice, any more than the

Constitution endorses felon enslavement when the Thirteenth

Amendment states: “Neither slavery nor involuntary servitude,

except as punishmentfor crime whereofthe party shall have been

duly convicted, shall exist within the United States 7

Declining to prohibit something is not the same as protecting it*4

Nor does Section 2 of the Fourteenth Amendment require
states to disenfranchise felons. If states can choose not to
disenfranchise felons without running afoul of the Fourteenth
Amendment, then Congress, acting pursuant to its power to

89 Hayden, 449 F.3d at 316.

90. Farrakhan v. Washington (Farrakhan I1), 359 F.3d 1116, 1121 (9th Cir.
2004) (Kozinski, J., dissenting).

91. Johnson, 405 F.3d at 1228-29 n.29.

92. Hayden, 449 FJd at 349 (Parker, J., dissenting).

93. Id. (citation omitted) (emphasis added).

94. Id. (citation omitted).



2006] FELOV DISENFRANCHISEMENT 3&3

enforce the Fifteenth Amendment, can compel the same result.
Indeed, the "affirmative sanction” argument is more of a rhetorical
device than an independent constitutional limitation on the VRA.

2. Arguments on the Constitutionality of the VRA as
Enforcement Legislation.  Enforcement legislation under the
Fourteenth and Fifteenth Amendments is valid only to the extent
that it remedies or prevents actual constitutional violations*5 The
Eleventh Circuit, Chief Judge John M. Walker, Jr.’s concurrence to
the Second Circuit’s Hayden opinion, and Judge Kozinski’s dissent
in the Ninth Circuit have all argued that the VRA would be
unconstitutional as applied to felon disenfranchisement laws.*1

The enforcement power is limited by two independent
requirements. The first is that enforcement legislation must be
supported by a history of constitutional violations.*7 The second is
that the measures must be narrowly tailored to the constitutional ill
sought to be avoided.** In his Hayden concurrence, Chief Judge
Walker found no congressional record establishing that felon
disenfranchisement laws have been used to discriminate against
minority voters.** In Johnson, the petitioners had argued that
specific examples of violations should not be required because
Congress could not envision every possible means of racial
discrimination.’ The Eleventh Circuit rejected this argument,
citing the widespread use of felon disenfranchisement laws at the
time that the VRA was enacted.m Lastly. Judge Kozinski
emphasized in his dissent from the Ninth Circuit’s denial of a
rehearing in Farrakhan that "[t]he theoretical, undocumented
threat of unconstitutional felon disenfranchisement laws simply
doesn’t justify” application of section 2 to those state laws.T’

95. See City of Boerne v. Flores, 521 U.S. 507,519 (1997).

96. See Hayden, 449 F.3d at 330 (Walker, C.J., concurring); Johnson. 405 F.3d
at 1231-32; Farrakhan v. Washington (Farrakhan //), 359 F.3d 1116, ' 121 (9th Cir.
2004) (Kozinski, J.. dissenting).

97. Bd. of Trs. of the Univ. of Ala. v. Garrett, 531 U.S. 356, 374 (2001); Kimel
v. Fla. Bd. of Regents. 528 U.S. 62, 91 (2000); Oregon v. Mitchell. 400 U.S. 112,
130 (1970) (holding the amendment to VRA lowering the voting age to eighteen
invalid because Congress made no findings that an age limit of twenty-one was
used to discriminate on race).

98. See Citv of Boerne. 521 U.S. at 520.

99. Hayden, 449 FJd at 330-31 (Walker, C.J., concurring).

100. Johnson, 405 FJd at 1231 n.33.
101. 1d.
102. Farrakhan v. Washington (Farrakhan 11), 359 FJd 1116. 1123 (9th Cir.

2004) (Kozinski, J., dissenting).
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Lack of congressional findings of a pattern of historical
discrimination through felon disenfranchisement laws1iinforms the
analysis of the proportionality and congruence of the purported
remedial measure at issue. Although the Supreme Court has
repeatedly emphasized the importance that enforcement legislation
be geographically targeted,1 the VRA applies to all states
regardless of their individual histories.1s To the extent the VRA is
either inadequately supported by findings of a pattern of
discrimination or not narrowly tailored, application of the VRA to
felon disenfranchisement would be unconstitutional.

The Ninth Circuit did not consider this issue in Farrakhan
when it allowed a VRA challenge to Washington’s felon
disenfranchisement law to proceed.1® On remand, the Farrakhan
case was dismissed on summary judgment, mooting for now the
question of constitutionality of the VRA as applied to felon
disenfranchisement laws.1¥ Indeed, the narrow issue of as-applied
constitutionality of the VRA as enforcement legislation relative to
felon disenfranchisement laws would not be ripe until such a law is
actually invalidated. Rather, the constitutional doubt associated
with application of the VRA to felon disenfranchisement serves
primarily as a predicate for the statutory construction arguments

discussed next.

3. Statutory Interpretation Arguments. The Ninth Circuit’s
interpretation of the VRA was the same as that pointedly
expressed in a dissent by Judge Sonia Sotomayor of the Second
Circuit: “[i]t is plain to anyone reading the Voting Rights Act that
it applies to all ‘voting qualification™].The majority in the

103. This is not to say that there is not an actual record of state use of felon
disenfranchisement laws to discriminate on race. That states used felon
disenfranchisement laws in order to discriminate is well documented. See supra
notes 33*37 and accompanying text. Rather, that history is not part of the
congressional findings made at the time of the enactment of the VRA and its
relevant amendments. See Hayden, 449 F.3d at 330-31 (Walker, C.J., concurring).

104. Farrakhan 11, 3S9 F.3d at 1124 (Kozinski, J., dissenting) (noting that a
purported enforcement legislation was not geographically targeted and was
therefore struck down in United States v. Morrison. 529 U.S. 598 (2000)).

105. Geographic targetedness is particularly relevant to the present analysis of
Alaska and is addressed in Part IV.

106. See Farrakhan v. Washington (Farrakhan 1), 338 FJd 1009, 1016 (9th Cir.
2003).

107. See Farrakhan v. Gregoire (Farrakhan 111), No. CV-96-076-RHW. 2006
U.S. Dist. LEXIS 45987, at *2 (E.D. Wash. July 7,2006).

108. Hayden, 449 FJd at 367-68 (Sotomayor, J., dissenting) (second alteration
in original): Farrakhan 1,338 FJd at 1016.
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Second Circuit, though admitting that “[tjhere is no question that
the language of [section 2] is extremely broad ... and could be read
to include felon disenfranchisement provisions,” nevertheless
stressed the importance of interpretation in light of congressional
intent, cryptically citing dated authority for the proposition that
“[t]he circumstances of the enactment of particular legislation may
persuade a court that Congress did not intend the words of
common meaning to have their literal effect.”1

Two canons of construction have been deployed to interpret
the VRA away from felon disenfranchisement provisions: the
avoidance canon and the clear statement rule. The Eleventh
Circuit relied upon the avoidance canon, which counsels that, in
the case of an ambiguous statute, “where an otherwise acceptable
construction of a statue would raise serious constitutional
problems, the Court will construe the statute to avoid such
problems unless such construction is plainly contrary to the intent
of Congress.” 10

The Second Circuit—both sitting en banc in Hayden and
through the three-judge panel that decided Muntagim v. Coombe,
the predecessor to Hayden—distanced itself from the Eleventh
Circuit’s reliance on the avoidance canon.m The reason expressed
in Muntagim is that the clarity of the text of section 2 of the VRA
is impossible to reconcile with the avoidance canon’s ambiguity
requirement.mm Indeed, a concurring judge on the Eleventh Circuit
conceded that the majority “overstates the case for constitutional
avoidance” because “[a]s a purely textual matter, a voting

109. Hayden, 449 FJd at 315 (quoting Watt v. Alaska. 451 U.S. 259, 266

(1981)).
110. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council, 485

U.S. 568,575 (1988).

111, See 366 FJd 102, 128 n.22 (2d Cir. 2004) (“[Section 2], while vague, does
not seem ambiguous.”), affd en banc, Hayden, 449 FJd 305. The Hayden court
barely mentioned the avoidance canon and made only passing reference to the
Eleventh Circuit’s reliance on it. 449 FJd at 313,328 n.24.

Il See Muntagim, 366 FJd at 128 n.22. The Johnson court, ironically, turned
to the Muntagim decision for the proposition that section 2 is ambiguous, citing
that court's assessment that the meaning of section 2 is “exceedingly difficult to
discern." Johnson v. Governor of Fla., 405 FJd 1214, 1229 n.30 (11th Cir. 2005)
(quoting Muntagim, 366 FJd at 116). In the quoted passage, however, the
Muntagim court referred to ambiguity in the degree of intent required to establish
a violation of section 2, not the scope of the Act's coverage relative to felon
disenfranchisement laws. Johnson, 405 FJd at 1229 n.30; Muntagim, 366 FJd at

116-18.
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qualification bared on felonv status... falls within the scope of the
VRA.""3

A stronger statutory construction argument, and the one
adopted by the majority in Hayden, is premised on the so-called
clear statement rule. The rule provides that “if Congress intends to
alter the ‘usual constitutional balance between the States and the
Federal Government,” it must make its intention to do so
‘unmistakably clear in the language of the statute.’” 1 The Hayden
court held that the clear statement rule does not require ambiguity
but only a lack of a clear statement, explaining that “we will apply
the clear statement rule when a statute admits of an interpretation
that would alter the federal balance but there is reason to
believe ... that Congress may not have intended such an alteration
of the federal balance.”"5 The rule is intended to prevent a statute
from inadvertently affecting the federal-state balance of power.
The Supreme Court has held, in another context, that “clear
statement rules ensure Congress does not, by broad or general
language, legislate on a sensitive topic inadvertently or without due
deliberation.”"6 Given that sweeping language alone may not
satisfy the clear statement rule, the question becomes one of
congressional intent.

Considerable evidence suggests that Congress did not intend
the VRA to apply to felon disenfranchisement laws."7 For
example, though Congress expressly identified common forms of
discriminatory voter qualifications, including literacy, educational,
and moral character tests, it never mentioned felon
disenfranchisement in the text of the VRA."" In fact, as noted by
the Hayden court, the only reference to felon disenfranchisement
in the legislative history of the VRA was to clarify that the VRA’
character test provisions “would not result in the proscription of
the frequent requirement of States and political subdivisions that
an applicant for voting or registration for voting be free of
conviction of a felony or mental disability.”"9 Indeed, the Hayden

113. Johnson, 405 F.3d at 1239-40 (Wilson, J., concurring in part).

114. Gregory v. Ashcroft, 501 U.S. 452, 460-61 (1991) (quoting Will v. Mich.,
491 U.S. 58,65 (1989) (internal citation omitted)).

115. Hayden, 449 FJd at 325.

116. Spector v. Norwegian Cruise Line, Ltd.,, 545 U.S. 119, 139 (2005)
(addressing a presumption against applying statutes to the internal affairs of
foreign vessels).

117. See, e.g., Hayden, 449 F.3d at 315.

118, see 42 U.S.C. § 1973b(c) (2000).

119. Hayden, 449 FJd at 318 (quoting S. Rep. No. 89-162. at 24 (1965).
reprinted in 1965 U.S.C.C.A.N. 2508, 2562); see also H.R. Rep. No. 89-439, at 19



