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Location: 3200 block of Penland Parkway

Circumstances: Police have released few details about Auxier's death. She was assaulted, treated
for her injuries and released from a hospital, but then died from the injuries about a week later.

Status: Police have identified a suspect and are awaiting a review of the case by the district
attorney.

TERRY TUMBLESON, 52
Killed: Feb. 12

Charged: Todd Tix, 43; first- and second-degree murder.

Weapon: Handgun

Location: 1200 block Friendly Lane

Circumstances: Tix apparently thought Tumbleson was having an affair with his girlfriend,
according to court documents. He may also have been on methamphetamines and delusional, court
records indicate. Tix showed up at Ttmbleson's home with a loaded handgun concealed in his

backpack, and told Tumbleson that he was upset about a possible custody battle over the baby boy
he recently had with his girlfriend, the charges say. Tumbleson was offering legal advice when Tix

pulled out the gun and fired three times, prosecutors say.
Status: Trial scheduled to begin the week of Jan. 7.
DAVID HUBBARD, 36

Killed: Feb. 24

Charged: Rodney Averill, 30; second-degree murder and manslaughter, later dismissed.

Weapon: Gun

Location: Mush Inn
Circumstances: Witnesses said Hubbard, a convicted murderer in Washington state, lunged at

Averill in Averill's hotel room and started to punch him, according to prosecutors. As the pair fell,
witnesses said, they heard a gunshot. Averill called police and told them he had shot a man who

broke in and tried to rob him.

Status: Charges against Averill were dropped when the investigation determined he was acting in
self-defense.

KAWIKA SMITH-ABAS, 7 MONTHS
Attacked: March 2, died next day
Charged: Christian Abas, 21; second-degree murder and manslaughter.
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Circumstances: Abas is accused of throwing his infant daughter into her crib, then violently shaking
her when she wouldr't stop crying, according to court documents. The child was taken to
Providence Alaska Medical Center, where she died the next day.

Status: Trial scheduled the week of April 21.
JENNIFER OLSON, 18

Killed: March 2

Charged: Nicholas Showers-Glover, 23; first- and second-degree murder, attempted first-degree
murder, first- and third-degree assault, murdering an unborn child and manslaughter of an unborn
child.

Weapon: Handgun

Location: San Juan Circle, near Boniface Parkway and East Sixth Avenue

Circumstances: Olson and her boyfriend, 22-year-old Kori Johnson, were lying in bed watching TV

when Showers-Glover barged in and started shooting, police said. It remains unclear why he Tired.
Olson had learned days before that she was pregnant. Johnson was wounded but survived.

Status: Trial scheduled the week of March 14.
SHAWN REID, 34

Killed: March 21

Charged: No one. Lew Saeteurn, 25, killed himself after murdering Reid.

Weapon: Shotgun

Location: 3837 Campbell Airstrip Road
Circumstances: Saeteurn and his wife were divorcing. Reid, a co-worker, stayed overnight with the

woman because she was concerned about her safety. Early the following morning, Lew Saeteurn
returned to the home and shot Reid before killing himself, police say.

BRET ALDERIN, 46

Killed: March 22

Charged: Michael Delpriore, 26; two counts of first-degree murder and one count of first-degree
assault.

Weapon: Gun
Location: 7000 block Weimer Street

Circumstances: Delpriore was visiting a home on Weimer Street just before 3 a.m. when he got

http://Amww.adn.com/crime/v-printer/story/256257.html 1/8/2008


http://www.adn.com/crime/v-printer/story/256257.html

[ | 1 — Et— ~WI — W -ee" 1 \
into an argument about a drug transaction, police say. Shots were fired. Alderin was killed and a
woman inside the home was seriously injured.

Status: Trial scheduled the week of March 3.
JAMES BRINK, 30

Killed: May 20

Charged: Josiah Darroux, 24; first- and second-degree murder, and manslaughter.

Weapon: Shotgun

Location: East 42nd Avenue

Circumstances: Darroux was dating Brink's cousin. At a family barbecue, Brink accused Darroux of
beating the woman, according to court documents. Darroux pulled a shotgun from the trunk of his
car, pumped it once and fired at Brink but missed, police say. Brink put his hands out, open

palmed, and walked toward Darroux, according to witnesses. Darroux pumped the gun again and
shot Brink in the torso, according to court documents.

Status: Trial scheduled the week of Jan. 21.
DAVID IRVIN, 22

Killed: June 10

Charged: Dirkston Gonzales, 17; two counts of first-degree murder, two counts of second-degree
murder, first-degree assault and burglary.

Weapon: Handgun

Location: 4500 block of DeArmoun Road

Circumstances: About an hour after a fistfight at a house party, a young man carrying a handgun
forced his way into the home. Irvin confronted the armed teenager while his girlfriend and her

sister, Stephanie Nilsson, 15, dashed to a bathroom. Police say the gunman, Gonzalez, forced his
way toward the bathroom, where he shot Irvin and Nilsson. Nilsson survived.

Status: Trial scheduled the week of April 14.

ALLEN JONES, 27

Killed: June 27

Charged: Henry Ayagalria, 25; second-degree murder.

Location: 27th Avenue ond Denali Street
Circumstances: Ayagalria and Jones were drinking heavily when Jones smoked the pair's last

cigarette, leading to a fight, Ayagalria told police. An autopsy didn't locate any defensive injuries
on Jones, indicating he was likely incapacitated and lying on the ground when he was beaten,
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Status: Trial scheduled the week of Feb. 25.
MXNDY SCHLOSS, 52

Killed: Aug. 3 or 4

Charged: No one

Weapon: Undisclosed

Location: Body found along Knik-Goose Bay Road

Circumstances: Schloss, a nurse, was last seen Aug. 3, and her vehicle was found several days
later near Stevens International Airport. Her body was discovered in September in a wooded area
off Knik-Goose Bay Road. The FBI later arrested Joshua Wade, 27, on federal bank fraud charges
for using her ATM card to withdraw a total of $1,000 from her bank account after she vanished. He

has not been charged with her death.

Status: Crime lab results are pending.

DARNELL JONES, 22

Killed: Aug. 5

Charged: Nouphone "Kenny" Boutsyharath, 28; second-degree murder.
Weapon: Gun

Location: 64th Avenue and C Street

Circumstances: Police responding to multiple calls of a shooting near Wolfie's Bar at 3:27 a.m. Aug.
5 found four men with gunshot wounds. Police conducted interviews with witnesses and found
Jones' body in a wooded area south of 64th Avenue. Boutsyharath was arrested about two months
later.

Status: Trial scheduled the week of April 7.

NICKLINE NOATAK, 37

Killed: Aug. 14

Charged: No one

Weapon: Undisclosed

Location: Found at Mile 113 on the Seward Highway

Circumstances: A motorist driving south on the Seward Highway noticed Noatak's body lying under

the guardrail at Mile 113 near the Potter weigh scales. Noatak did not have a permanent address
but often stayed at the Brother Francis Shelter.
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Status:, An autops;rW was inconclusive, and_police are awaiting further lab work in hopes of
determining what happened to Noatak. His case is listed as @ homicide.

JAMES LALLY, 39 Killed: Sept. 23
Charged: Anthony Schmid, 38; first- and second-degree murder.

Location: 3504 W. 41st Ave.
Circumstances: The men were drinking and ?ot ino a fight, police said. Laliy's wife told p%lice tRe

two started arguing in the kitchen. The brawl continued outside, where the men crashed t rouH a
deck railing. Schmid had his arm around Laliy's neck in a chokehold and had to be pried off Lafly,

Witnesses ?old police.

Status: Trial set for the week of July 14.
STEVEN DOUGLAS CALLAN, 56
Killed: Sept. 24

Charged: No one

Weapon: Handguns

Location: Carrs parking lot on Jewel Lake Road

Clrcumstances: AnChora?e pO“Ce OfﬁCe_rS DOUg F|fer_a_nd John Bolen fired multiple shots at Callon
after Ne refu_sed t0 StOp he stolen vehicle _he Was dr|V|ng and began ramming police and privately
owned cars in the Carrs grocery store parklntq lot near Jewel Lake Road. The passen%er N callan's
vehicle, Jamie Smith, 33, was Shot in the leffarm during the confrontation and was treated and

released from a hospital.
Status: District Attorney Adrienne Bachman reviewed the case and ruled the shooting justified.

JAMAAL BARRAS, 20

Killed: Sept. 29

Charged: David Anderson, 24, and Ariel Patrick, 23; first- and second-degree murder ana first-
degrée assault.

Weapon: Baseball bat and broom handles
Location: Alley behind F Street Station

Circumstances: Patrick and Anderson told their girlfriends they had been robbed over drugs, and
the women picked them up at the downtown hus station, accordln% to court records. the four
began prowling the streets until Anderson saw the people he said had robbed nim. The women
approached those men and said they wanted to buy drugS' the men agreed but said they needed
to go into the alley to do it. Once In‘the alley, Patrick and Anderson beat Barras with a baseball bat
an

broom handles, police said.
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Status: Patrick remains at large and may have fled the state, palice said. Anderson's trial is
scheduled to begin the week of April 28.

TERRY LEE JACKSON, 38

Killed: Oct. 20

Charged: Elmer Seetot, 22; second-degree murder and tampering with evidence.

Weapon: Frying pan

Location: 3200 block of West 69th Avenue

Circumstances: According to court documents, Seetot and Jackson Were drinking together the night
of Jackson's death. Seetqt said he accidentally killed Jackson by hitting him in the nead With a
frying pan, then cut the body up and stuffed it in his grandmotﬁer's freezer to nide the evidence,
according to court records.

Status: Trial scheduled to begin Feb. 19.

HOXIE NELSON, 45

Killed: Nov. 7

Charged: No one

Weapon: Knife

Location: 300 block of Lane Street

Circumstances:_ NE'SOD apparently CdME to a Mountain View apartment building with a woman and

tr!ﬁ‘d to force h|S way Into one of the units, p_O“Ce said. The occupant stabbed him in the abdomen

\r/]wth etl Ilarge knife, and Nelson stumbled outside the unit covered in viood. He died later at a
0spital.

Status: The case appears to be self-defense and is being reviewed by the district attorney

BOYD HODGE, 47

Killed: Nov. 7

Charged: Justin Wayne Gardner, 23; second-degree murder, first-degree robbery and tampering
with 8vidence.

Weapon: Rifle
Location: 2100 block of West 44th Court
Circumstances: A man and woman were seen running out of Hodge's West Anchorage home and

into a waiting vehicle shortly after shots were fired. One of them appeared to have a rifle,
according to'witness statements. Police have released few details about the shooting.
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Status: Gardner was arrested last week and mede his first court appearance Thursday. Police are
still seeking the unidentified woman.

DANA ANN WEASE, 43

Killed: Nov. 14,

Charged: No one

Weapon: Not disclosed by police

Location: Found in Turnagain Pass

Circumstances: Wease was last seen in Anchorage on Nov. 14. A family member who works with
her told police Wease never showed up at work as scheduled that day. Her body was, found several
weeks later in Turnagain Pass. Police have released few details about their investigation.

gﬁ%trléses Police have identified a suspect and are awaiting lab results before deciding whether to file

JASON WENGER, 27

Killed: Dec. 2

Charged: Christopher Erin Rogers Jr., 2s; 22 counts of murder, attempted murder, assault,
robbery, vehicle theft, cruelty’to animals, and other charges.

Weapon: .357 revolver

Location: 4300 block of Lois Drive

Circumstances: Christopher Erin Ro%ers told police he shot Wenger during an attempted car-
jacking while he was on the run for 26 hours following a machete attack on his father and his
father’s fiancee in Palmer. His father died in the attack and his father's fiancee was severely
injured. Rogers shot two others in Anchorage during the violent rampage. Both survived the
random shaotings.

Status: Trial scheduled the week of Feb. 4.

JOHN PEZZENTI, 55

Killed: Dec. 3

Charged: No one

Weapon: Gun

Location: 15000 block of Francesca Drive

Circumstances: Pezzenti was found dead in his Hillside home. Police say he had a number of tense

relatiQnShi?_S, a_nd thatthe Slaylng may have been drug_ rel_ated. They have released little else about
their investigation, saying they don't want to compromise it
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Status: Detectives are interviewing peopie ar ¢ awaiting forensics test results.
m[W

MAT-SU VICTIMS !

AMAYJA MYRARI DUBIE, 8 WEEKS

Killed: Feb. 9

%taarre?d: Kimberly Dubie, 31; criminally negligent homicide, manslaughter and second-degree

Weapon: None
Location: 2900 block Alma Drive, Wasilla

ClrcumSta_nceS: The State M_ed|Ca|_ Examiner found the infant died of "positional asphyxia,” or
StrangU|at|0n due to the position In which she sat. kimberly bubie, her mother, told Alaska State
Troopers that she had been drinking at home when she placed the child in a car seat after feeding
her. The mother told troopers she passed out and awoke around 10 a.m. to find the baby had died.
Medics tried without success to revive the child, She was pronounced dead at Mat-Su Regional
Medical Center. A blood test that day. showed Kimberly Dubie had a .24 blood-alcohol content tne

morning her baby died. The legal limit for driving in Alaska is .08.
Status: Trial scheduled to begin Jan. 22.
STACEY JOHNSTON, 42

Killed: July 28

g\pi%régnec(é: Frank Adams, 45; first- and second-degree murder, manslaughter and tampering with

Weapon: Unknown
Location: Chickaloon

Circumstances: Prosecutors say Adams heat Johnston to death in a cabin in Chickaloon where he
and Johnston were staying. Johnston’s body was discovered in the back seat of adams' car near
the South Peters Creek exit on the Glenn Highway, after Adams led Palmer police on a high-speed
chase down the Glenn Highway.

Status: Trial scheduled to begin April 14,

KAYDENCE LEWINSKI, 6 MONTHS

Died: Nov. 18

Charged: Burton Naczi, 22; second-degree murder and manslaughter.

Weapon: None

vocation: Wasilla
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Circumstances: Stephanie ewinski, kaydence's Mother, drofpped_ the baby off with Naczi, her
father, about 4:30 éJ.m. Nov. 16, according to a trooper's affidavit. When ‘the mother returned for
the child about 2:30 p.m. the next day, she and a friend noticed the child was severely bruised and
took her to Mat-Su Regional Medical Center, The child had extensive bruising over most of her
body, including her face, according to charging documents. After attempts to save her at Mat-Su
Regional, she was airlifted to Providence Hospital in Anchorage, where she died. Naczi, after
originally telllnﬁ troopers and Lewinski that he had fallen down stairs with the child, said ne shook
the' baby and threw her on a couch. He told troopers she became limp and unresponsive, according
to charging documents.

Status: Awaiting a trial date.

CHRISTOPHER ROGERS SR., 51

Killed: Dec. 2

Charged: Christopher Erin Rogers Jr., 28; first-degree murder and attempted first-degree murder
Weapon: Machete

Location: Gunnysack Road, south of Palmer

Circumstances; Accordingf_to troopers, the younger Rogers killed his father witn a machete, and
then slashed his father's Tiancee, Elann Moren.

Status: Awaiting a trial date.
— Compi led by James Hatpin
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CROOKED CREEK TRADITIONAL Ci
P. 0. BOX 69
CROOKED CREEK, ALASKA 995|
PH: 907-432-2200
FAX: 907-432-2201
EMAIL:bbcc@starband.net

1-31-08
Senator French,

RE; Crime Hearings;

We have had no reply from you sowe don’t know if yon are |i
Here is how law enforcement works in Western Alaska;

Somebody gets mad at somebody
troopers are called

I f the troopers show up, the accused is arrested

there is no investigation

accused is putinjail in Bethel

a public defender is assigned

accused is told to plead “ no contest”

at".used is always charged with some sort of felony
accused is again urged and told to plead *00 contest” Id all thiswill go
away”

10. now you have them in the system and they will never g

©EONDTAWN R

To quote some probation officers “ natives are docile and i to care for in jail,
makes our job easier”.

“we do not have to follow court orders, we can dowhatw| rant” and that
statement is true, because we have proof of this happening

This Tribal Council has not been contacted or worked wit

department or any body else, the only contact has been on||

and that was the only one.

A 2 billion dollar industry is what the prison system has me in this state and
our people are filling your jails, again, come seewhatwe [e, unlike the legal

System, we do not have to lie.

Crooked Creek Traditional Council
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POINT THOMSON LITIGATION FACT SHEET

Updated January 31, 2008

The Point Thomson Unit included 45 leases and covered over 106,000 acres on the North Slope
east of Prudhoe Bay, abutting the ANWR boundary. ltwas formed in 1977, and its boundaries

have expanded and contracted several times. ExxonMobil is the unit operator.

a. No development has taken place during the 30 years this unit existed. There has been

no drilling activity for more than ten years.

Commissioner Menge disapproved the 22rdPlan of Development and terminated the

unit on November 27, 2006 because the unit owners failed to fulfill development

commitments. Acting Commissioner Rutherford affirmed Menge's Decision on

Reconsideration December 27, 2006.

2. ExxonMobil, BP, Chevron and ConocoPhillips appealed the Menge/Rutherford decision to
Superior Court. Judge Gleason ruled December 26, 2007 that the state acted properly when it
rejected the 22nd Plan of Development filed by ExxonMobil as unit operator. She ruled that DNR
had the authority to terminate the unit administratively without a judicial proceeding.

a. The judge rejected several legal theories advocated by the leaseholders, ruling that;
i. DNR was correct in not applying the reasonably prudent operator standard in its
decision to terminate the unit.

DNR did not act in bad faith during the stranded gas contract negotiations.

The unit agreement does not continue indefinitely because a commercial

reservoir was discovered.

DNR can terminate this unit without judicial proceedings even though it includes

wells that were once certified as capable of production in paying quantities.

DNR was directed to hold a hearing on remand to allow the leaseholders to argue about

the appropriate remedy after the 22rd POD was rejected. The hearing will begin March

3, 2008 with Commissioner Irwin hearing the arguments and evidence.

The leaseholders were invited to file briefs on the appropriate alternative remedy to

unit termination, and any evidence they choose to offer in support by February 19,

2008.

Commissioner Irwin will issue a written decision on the remanded issue. The

leaseholders will have the opportunity to ask for reconsideration. Commissioner lrwin's

final decision will go back to Judge Gleason for review. She directed DNR to issue its

decision by June 15, 2008.

Judge Gleason's ruling on the results of the remand, and her original decision could be

appealed together to the Supreme Court. The estimated time for a Supreme Court

decision is 12 to 24 months after the appeal is filed.

3. The leaseholders were sent notices that 43 of the 45 leases in the former Point Thomson Unit
terminated when the unit terminated because they were beyond their primary term.

d. The leaseholders appealed, designated an extensive record and filed briefs.



b. These appeals are ripe for decision by Commissioner Irwin. Because the lease terms
continued because they were part of a unit, these lease appeals are related to the
decision on the unit and a decision will be coordinated.

ExxonMobil filed a petition at the AOGCC for compulsory unitization.

a. The AOGCC held a hearing and asked for briefs on whether the proceeding should be
dismissed because the agency lacked jurisdiction to consider the petition when the
voluntary unit organized by the leaseholders had been dissolved by DNR.

b. Briefs are due to the AOGCC in early 2008.

The leaseholders abandoned their claims to the 14 leases known as the "expansion acreage" in
the unit litigation. All but two of those leases are beyond their primary terms. DNR could reoffer
the expired leases in the 2008 North Slope areawide sale.

DNR may propose legislation to enable it to modify the terms under which it can offer the core

acreage in the 2009 legislative session.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

EXXON MOBIL CORPORATION, )
Operator of the Point Thomson Unit; )
BP Exploration (Alaska) Inc.; )
)Case No. 3AN-06-13751 CI

) (Consolidated)
)Case No. 3AN-06-13760 CI
)Case No. 3AN-06-13773 CI
Appellants, )Case No. 3AN-)6-13799 CI
)Case No. 3AN-07-04834 ClI
V. )Case No. 3AN-07-04620 ClI
)Case No. 3AN-07-04621 CI

Chevron U.S.A,, Inc.; and
ConocoPhillips Alaska, Inc.,

STATE OF ALASKA, Department of
Natural Resources,

~ =

AfiPSllee,

DECISION ON APPEAL

This case is before the superior court in its capacity as an appellate court
on appeal from administrative determi>1ations by the Department of Natural
Resources (DNR) with respect to the Point Thomson Unit Agreement. See AS
22.10.020(d).
Factual and Procedural Background

In 1977, the Point Thomson Unit Agreement (PTUA) was entered into
between Exxon (now ExxonMobil) and the Commissioner of the Department of
Natural Resources for the State of Alaska for the purpose of facilitating the

production of oil and gas at Point Thomson. [R. 1253-1271] ExxonMobil, which

holds the largest percentage of leasehold interests at Point Thomson, is



identified in the PTUA as the Unit Operator. The other appellants in this action
all have leasehold interests within the unit.
The following paragraphs of the unit agreement are particularly relevant to

this appeal:

1. ENABLING ACT AND REGULATIONS. The Alaska Land Act (AS
38.05.005-370) and all valid and pertinent oil and gas statutes and
regulations including the oil and gas operating statutes and regulations
in effect as of the effective date hereof or hereafter issued thereunder
governing drilling and producing operations, not inconsistent with the
terms hereof or the laws of the State of Alaska, are hereby accepted
and made a part of this agreement.

10. PLAN OF FURTHER DEVELOPMENT AND OPERATION. Within six
months after completion of a well capable of producing unitized
substances in paying quantities, the Unit Operator shall submit for the
approval of the Director an acceptable plan of development and
operation for the unitized land which, when approved by the Director,
shall constitute the further drilling and operating obligations of the Unit
Operator under this agreement for the period specified therein.
Thereafter, from time to time before the expiration of any existing plan,
the Unit Operator shall submit for the approval of the Director a plan
for an additional specified period for the development and operation of
the unitized land. The Unit Operator expressly covenants to develop
the unit area as a reasonably prudent operator in a reasonably
prudent manner.

Any plan submitted pursuant to this section shall provide for the
exploration of the unitized area and for the diligent drilling necessary
for determination of the area or areas thereof capable of producing
unitized substances in paying quantities in each and every productive
formation and shall be as complete and adequate as the Director may
determine to be necessary for timely development and proper
conservation of the oil and gas resources of the unitized areas, and
shall:

(a) specify the number and location of any wells to be drilled and the

proposed order and time for such drilling; and,

(b)to the extent practicable, specify the operating practices

regarded as necessary and advisable for the proper
conservation of natural resources....

ExxonMobil at al. v. State. 3AN-06-13751 (Consolidated)
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Said plan or plans shall be modified or supplemented when
necessary to meet changed conditions, or to protect the interests
of all parties to this agreement. Reasonable diligence shall be
exercised in complying with the obligations cf the approved
plan of development....

16. CONSERVATION. Operations hereunder and production of unitized
substances shall be conducted to provide for the most economical and
efficient recovery of said substances without waste, as defined by or
pursuant to state law or regulation.

20. EFFECTIVE DATE AND TERM. This agreement shall become
effective upon approval by the Commissioner or his duly authorized
representative as of the date of approval by the Commissioner and
shall terminate five (5) years from said effective date unless:

(a) such date of expiration is extended by the Commissioner, or

(b) it is reasonably determined prior to the expiration of the fixed
term or any extension thereof that the unitized land is incapable
of production of unitized substances in paying quantities in the
formations tested hereunder... or

(c) a valuable discovery of unitized substances has been made or
accepted on unitized land during said initial term or any
extension thereof, in which event the agreement shall remain in
effect for such term and so long as unitized substances can be
produced in quantities sufficient to pay for the cost of producing
same from wells on unitized land within any participating area
established hereunder and, should production cease, so long
thereafter as diligent operations are in progress for the
restoration of production or discovery of new production and so
long thereafter as the unitized substances so discovered can be
produced as aforesaid...

21. RATE OF PROSPECTING, DEVELOPMENT AND PRODUCTION.
The Director is hereby vested with authority to alter or modify from time
to time in his discretion the quantity and rate of production under this
agreement when such quantity and rate is not fixed pursuant to state
law or does not conform to any statewide voluntary conservation or
allocation program which is established, recognized and generally
adhered to by the majority of operators in such state, such authority
being hereby limited to alternation [sic] or modification in the public
interest, the purpose thereof and the public interest to be served
thereby to be stated in the order of alternation or modification. Without
regard to the foregoing, the Director is also hereby vested with

ExxonMobil et al. v. State. 3AN-06-13751 (Consolidated)
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authority to alter or modify from time to time at his discretion the rate of
prospecting and development and the quantity and rate of production
under this agreement when such alternation or modification is in the
interest of attaining the conservation objectives stated in this
agreement and is not in violation of any applicable state law.

Powers in this section vested in the Director shall only be exercised
after notice to Unit Operator and opportunity for hearing to be held not
less than fifteen (15) thirty (30) days from notice, and shall not be
exercised in a manner that would (i) require any increase in the rate of
prospecting, development or production in excess of that required
under good faith and diligent oil and gas engineering and production
practices; or (i) alter or modify the rates of production from the rates
provided in the approved plan of development and operations then in
effect or, in any case, curtail rates of production to an unreasonable
extent, considering unit productive capacity, transportation facilities
available, and conservation objectives; or (H) prevent this agreement
from serving its purpose of adequately protecting all parties in interest
hereunder, subject to applicable conservation laws and regulations.

The language that is struck out in Sections 20 and 21 above was deleted, and
the italicized language in Section 21 was added in 1985 amendments to the
PTUA. [R. 794, 1253-1268, 9448]

As set forth in Section 1 of the unit agreement, the regulations in effect at
the time of the agreement's inception were "accepted and made a part of [the
unit] agreement.” See also Exxon Corp. v. State, 40 P.3d 786 (Alaska 2001).

Three ofthose regulations have particular bearing on this case.

Former 11 AAC.83.315 provided as follows:

RATES OF PROSPECTING AND PRODUCTION. The director (of the
former State Division of Lands] may require that any unit agreement
contain a provision vesting authority in the director or other person,
committee, or agency as may be designated in the agreement and
satisfactory to the director, to alter or modify from time to time the rate
of prospecting and development and the quantity and rate of production
under the agreement.

Former 11 AAC 83.340 provided in relevant part as follows:

ExxonMobil at al. v. State. 3AN-06-13751 (Consolidated)
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APPROVAL OF UNIT AGREEMENT. A unit agreement will be approved
by the director if he determines that the agreement is necessary or
advisable in the public interest, is for the purpose of more property
conserving natural resources, and adequately protects all parties in
interest including Alaska...

Former 11 AAC 83.345 provided as follows:

MODIFICATION OF UNIT AGREEMENTS. Any modification of an

approved unit agreement is subject to the director’s approval in the

same manner and upon the same determination as the original

agreement
In addition to the above-quoted regulations, there was also a chapter of
procedural regulations that were in effect in 1977 that applied to unit agreements.
This chapter, entitled "Practice and Procedure,” applied to several other chapters
of the natural resources regulations, including the unitization chapter. It
contained several provisions regarding administrative adjudications, including a
provision for judicial appeals to the superior court of administrative decisions and
actions.1 But these former regulations did not contain any provision that required
or authorized a unit termination or default action to be initiated by judicial
proceedings. Former 11 AAC 88.100 - .185 (Eff. 9/20/74)

There are two subsections of the Alaska Land Act as it was in effect in
1977 that relate to unit agreements:

Former AS 38.05.180(m) provided as follows:

To conserve the natural resources of all or a part of an oil or gas

pool, field, or like area, (whether or not the part is then subject to a

cooperative or unit plan of development or operation), lessees and

their representatives may unite with each other, or jointly or
separately with others, in collectively adopting or operating under a

1Former 11 AAC 88.160 (Eff. 9/20/74).
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cooperative or a unit plan of development or operation of the pool,
field, or like area, or a part of it, whenever determined and certified
by the commissioner to be necessary or advisable in the public
interest. The commissioner may, with the consent of the holders of
the leases involved, establish, alter, change, or revoke drilling,
producing, rental minimum royalty, and royalty requirements of the
leases and make regulations with reference to the leases, with like
consent on the part of the lessees, in connection with the institution
and operation of a cooperative or unit plan as he determines
necessary or proper to secure the proper protection of the public
interest. The commissioner may provide that oil and gas leases
issued under this section shall contain a provision requiring the
lessee to operate under a reasonable cooperative or unit plan, and
he may prescribe a plan under which the lessee shall operate. The
plan shall adequately protect all parties in interest, including the
state.

Former AS 38.05.180(n) provided in relevant part as follows:

A plan authorized by (m) of this section, which Includes lands
owned by the state, may contain a provision vesting the
commissioner, or a person, committee, or state agency with
authority to alter or modify from time to time the rate of prospecting

and development and the quantity and rate of production under the
plan...

The Alaska Land Act also accords broad authority to the Commissioner of
the Department of Natural Resources. Specifically, AS 38.05.020 provides that
“[tihe commissioner may establish reasonable procedures and adopt reasonable
regulations necessary to carry out this chapter,” and the commissioner may
"exercise the powers and do the acts necessary to carry out the provisions and
objectives of this chapter." These statutory provisions were in effect in 1977 and
remain in effect today.

Overlying the entire statutory and regulatory construct is Article VIII,
Section 2 of the Alaska Constitution, which provides, Jtlhe legislature shaD
ExxonMobiletal v. State. 3AN-06-13751 (Consolidated)
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provide for the utilization, development and conservation of all natural resources
belonging to the State, including land and waters, for the maximum benefit of its
people.”

Several current regulations have been discussed by the parties
extensively in this appeal, including 11 AAC 83.303; 11 AAC 83.338; 11 AAC
83.361; and 11 AAC 83.374. None of these regulations was in effect wnen the
PTUA became effective in 1977. They were all originally adopted in 1981.

The history of the Point Thomson Unit has been thoroughly set out in the
record before this court, including in the decisions issued at the administrative
level. [See, e.g., R. 629-635] Since the unit's formation In 1977, eighteen
exploration wells have been drilled within and around the PTU. At the request of
the Unit Operator, the Division of Oil and Gas of the Department of Natural
Resources (Division) certified seven wells within the PTU as capable of
producing hydrocarbons in paying quantities. [R. 640] With one exception, all of
those certifications were issued, and the wells alt then abandoned, prior to 1987.
[R. 5681] The last well was certified in 1994 and abandoned the following day.
[1d.]2

The PTU Lessees are required to submit Plans of Development (PODs) at
specified intervals to the Division that set out their development plans for the unit.

The current controversy arises from the Department of Natural Resources'

2However, the certification letter for the last well dated April 26,1994 indicated, Tt
should be noted, however, that the wefl is not capable of producing in paying quantities
as that phrase is defined in section 9 of the Point Thomson Unit Agreement.” [R. 5681}

BExxonMobil et al, v. State. 3AN-06-13751 (Consolidated)
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refusal to approve the Lessees' proposed 22* Plan of Development for the Point
Thomson Unit. [R. 1966-1976] The Division rejected the Lessees' first proposed
22rd Plan of Development in a decision dated September 30, 2005. [R. 12282]
That proposed 22rd Plan, as described by the Division, conditioned PTU
development on amending the State's existing tax and royalty structure and
construction of a North Slope gas pipeline. [R. 12297] The Division found "the
current PTU Owners have had the leases for far beyond their primary term, and
their conclusion today is simply that they cannot make enough money to justify
development. It is time for the PTU Owners to develop and produce or give new
lessees ... a chance to develop the known hydrocarbon resources within the
PTU." [R. 12303] That initial decision held that "[fjailure to submit an acceptable
plan of development is grounds for termination of the PTU." (R. 12305] The
initial decision then referenced Section 21 of the PTUA, and held that "the PTU
Operator shall commence development operations within the PTU by October 1,
2007. The PTU Owners shall have an opportunity for hearing regarding this
notice to modify the rate of PTU development.” [Id] The initial decision also
required that "the PTU Operator shall begin commercial production of unitized
substances from the PTU by October 1,2009." [R. 12304]

Shortly after the issuance of the September 2005 decision, the Division
issued an Amended Decision on October 27, 2005. [R. 12282] The Amended
Decision removed all references to Section 21 of the PTUA, because, according
to the Amended Decision, that section does "not apply to the Division's
ExxonMobil etal v. State. 3AN-06-13751 (Consolidated)
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evaluation of the Unit Operator's proposed plans for development of the Point
Thomson Unit." [/cf.]3 The Ar.>ended Decision of October 2005 accorded the Unit
Operator 90 days within which to submit an acceptable POD. The Amended
Decision also modified the initial decision to provide that the development and
production deadlines previously specified in the initial decision were "an example
of an acceptable PTU plan of development." [R. 12304; emphasis added] The
Amended Decision eliminated the reference to the opportunity for a hearing
regarding the proposed modification of the rate of PTU development. (R. 12305]
But the Amended Decision retained the language from the initial decision that
"[flailure to submit an acceptable plan of development is grounds for termination
ofthe PTU." [R.12305]

The initial decision and the Division's Amended Decision of October 2005
both noted that the Division had certified seven wells on the unit as capable of
producing hydrocarbons in paying quantities. [R. 12295] Nothing in either the
initial decision or the Amended Decision of the Division purported to decertify
those wells. To the contrary, the Division's Amended Decision stated, "the PTU
contains wells certified as capable of production in paying quantities.” [R. 12302]

The Division’'s October 2005 Amended Decision recognized that

negotiations between State representatives and some of the PTU Lessees for

3See also State's Br. at 49, n. 56. There, the State asserts that Section 21 "relates to
the Director's authority to change the rate of prospecting and development once
Lessees are operating under an approved POD," and is not applicable with respect to
the approval of the POD itself, which the State asserts is governed solely by Section 10
of the PTUA. But see Section 21 as amended, paragraph 2, and the reference there
excluding applicability of portions of that section to approved plans of development. [R.
794]
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the construction of a gas pipeline were ongoing at that time, but clearly indicated
that such negotiations would not serve as a basis to delay PTU development: "At
this point in time, the PTU Owners do not control if or when a North Slope gas
pipeline will ever be operational. Reliance on third parties, beyond the control of
the PTU Owners, is not grounds for the delay of PTU development and
production.” [R. 642]

The ninety-day deadline for submission of an acceptable modified 22rd
POD was extended by the Division until October 20, 2006, during which time
negotiations continued with respect to the development of a gas pipeline. The
resultant proposed Fiscal Contract for a gas pipeline included certain provisions
dealing with the PTU. Specifically, the proposed Fiscal Contract provided that if
certain PTU Lessees undertook designated actions with respect to the
development of a gas pipeline, the State agreed not to terminate the PTU. [App.
125]

In May 2006, the proposed Fiscal Contract was submitted to the Alaska
Legislature for its consideration as required by the Stranded Gas Development
Act. [App. 125] On October 18, 2006, while the Fiscal Contract was stilt under
legislative consideration, ExxonMobil submitted a modified 22rd POD to the
Commissioner. [R. 3080-3105] The modified 22rd POD did not propose to put
the unit into production by 2009, a commitment that had been delineated by the
Division as a component of an acceptable plan of development in the Division's
Amended Decision of October 2005. [R. 667] The Lessees have asserted that
ExxonMobiletal v. State. 3AN-06-13751 (Consolidated)
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the modified 22rd POD was consistent with the terms of the proposed Fiscal
Contract. [App. 126] However, the Fiscal Contract had not been approved by
the Legislature at that time, and indeed, has not ever been approved by the
Legislature.

Oral argument before the Commissioner on the modified proposed 22rd
POD was held on November 20, 2006. No participant requested an evidentiary
hearing. However, approximately 5,000 pages of documents regarding the
modified proposed POD were submitted to the Commissioner prior to the
November 2006 hearing. [R. 5672]

The Commissioner issued a Decision on Appeal on November 27, 2006.
[R. 5670-5689] As summarized in the decision itself, the Decision on Appeal:

(1) denies the request for modification of the 2001 Expansion

Agreement, as amended, which affects only the expansion leases;

(2) affirms the Director's Decision in all respects to the extent it is

consistent with this Commissioner's Decision, but the Director's

Decision is disapproved to the extent that it can be read to mean

the PTU contains certified wells; (3) adopts and incorporates into

the Commissioner’s Decision the findings and rationale of the

Director's Decision as modified by this Decision; (4) rejects the

cure or revised 22rd PTU POD submitted by the Lessees on

October 18, 2006; and (5) terminates the PTU.

[R. 5671]

The Commissioner rejected the Lessees’ contention that the modified
proposed 22rd POD should be evaluated pursuant to the Reasonably Prudent
Operator Standard. He characterized the "lessees’ appeal [as] based on the
premise that they do not have to produce because a Reasonably Prudent

Operator would not produce.” [R. 5684] The Commissioner acknowledged that
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Section 10 of the PTUA included a covenant by the Lessees to “develop the unit
area as a reasonably prudent operator in a reasonably prudent manner.” But he
added, “Section 10 says much more." [Id] He noted the PTU was not in
production even though “massive PTU reserves were found in the earty 1980s."”
(R. 5686] Then he added,

| specifically find that the Reasonably Prudent Operator standard
does not apply to this Commissioner's Decision involving a long
standing unit with leases far beyond their primary term and Lessees
which unambiguously refuse to adequately explore, delineate, or
produce massive known hydrocarbon reserves. The Reasonably
Prudent Operator language of section 10 of the unit agreement
does not supersede the other provisions of that section, or the
applicable statutes, regulations or leases. Section 10 contains
significant detail on what an acceptable POD must contain and the
Director’'s Decision asked the Lessees to comply. Instead, they ask
for the protection of the RPO standard, but on these facts, it
matters not what a Reasonably Prudent Operator would do, the
state is entitled to terminate the PTU.

[R. 5686-87]

In his decision, the Commissioner noted that seven wells in the PTU had
been previously certified by DNR as “capable of producing in paying quantities.”
But he then held as follows:

Whatever the merits of the certifications when they were originally
issued, the suggestions in the Director's Decision that certified
wells exist today or that the prior certifications of now non-existent
exploration wells indefinitely extend the term of the leases upon
which they were drilled or that the PTU should be treated as a unit
with certified wells is disapproved and reversed in this
Commissioner’s Decision. Those suggestions are not supported by
the facts. There are no certified wells in the unit capable of
producing in paying quantities All wells which were certified have
been plugged and abandoned. Inconsistent findings and
statements in the Director's Decision on certified wells are hereby
disapproved.

ExxonMobil et al. v. State. 3AN-06-13751 (Consolidated)
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[R.5682]

The Commissioner affirmed the Directors Amended Decision “in alt
respects to the extent it is consistent with this Commissioner's Decision, but it is
disapproved to the extent it can be read to mean the PTU contains certified
wells.” [R. 5688] The Commissioner rejected the revised 22rd POD because it
did “not commit to put the unit into production.” He concluded that “[tjhe PTU is
terminated.” [R. 5688, 5689]

Some of the PTU Lessees sought reconsideration of the Commissioner's
Decision. The primary issue on reconsideration addressed the propriety of the
Commissioner's determination that the PTU contains no wells certified as
capable of producing in paying quantities. From there, the Lessees asserted that
since the wells remained certified, the unit could only be terminated through
judicial proceedings, citing 11 AAC 83.374(d). The Lessees also asserted that
they did not receive fair notice that the certified well status of the PTU wells was
at issue, and requested that DNR reopen the administrative proceedings for that
reason. [R. 9287]

On December 27, 2006, Acting Commissioner Marty Rutherford issued an
11-page Decision on Reconsideration, which affirmed the Commissioner's
Decision of November 27, 2006 in aH respects. [R. 9286-9298] The
Reconsideration  Decision expressly distinguished between the well
decertification component of the November 2006 decision and thj termination
component of that same decision. The Reconsideration Decision characterized
ExxonMobil et al. v. State. 3AN-06-13751 (Consolidated)
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the certified well status as a “collateral finding* to the termination decision. [R.
9288] Specifically, the Reconsideration Decision found:

The certified well finding is not the basis of the November 27, 2006
unit termination decision. The unit termination decision is based
primarily on two independent grounds neither one of which regards
certified wells.

One ground for unit termination is that DNR is entitled to terminate
a unit which has been known to contain massive hydrocarbon
reserves for more than 30 years, but which has never been put into
production, when the lessees of the state oil and gas leases making
up the unit unequivocally state that they still cannot find a way to
put the unit into production. DNR is entitled to terminate a unit
because the purpose of forming a unit is to effect production. Units
are not formed for the purpose of simply holding properties until
such time as the Lessees think production wit! be profitable enough
to commence. On these facts, when the Lessees say they cannot
put the unit into production, DNR can terminate the unit as a matter

of law.

The second primary ground for unit termination is the failure to
submit an acceptable Plan of Development....

[R. 9289-90]

The Reconsideration Decision also addressed, but did not directly resolve,
the Lessees' argument that 11 AAC 83.374(d) requires the agency to pursue unit
termination through court proceedings, and not by administrative determination.
In this regard, the decision notes, “[e]ven if the PTU contains certified wells, the
November 27, 2006 Decision is an appropriate DNR action which facilitates court
review.” [R. 9292] The Reconsideration Decision acknowledges that it is
undisputed that the decertification approach “reverses longstanding DNR Oil and

Gas Director's Decisions that certify non-existent or non-production wells.* [R.
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9295] But the Acting Commissioner indicates that the longstanding policy v'as
“poor policy” which it was incumbent on the Commissioner to correct. [R. 9296]

The Reoonsideration Decision also held that the Lessees’ own
submissions to the Commissioner demonstrated that the Lessees had adequate
notice that decertification was an issue before the Commissioner. [R. 9294-95]
The Acting Commissioner also found that the State was not estopped from
decertifying the wells and that it had not breached the covenant of good faith and
fair dealing under the Unit Agreement. [R. 9296-97]

Four of the PTU Lessees appealed the Commissioner's Decision and the
Reconsideration Decision. The appeals were all consolidated to this court, sitting
in its appellate capacity pursuantto AS 22.10.020(d).

In March 2007, the Appellants filed a motion with this court seeking to stay
the administrative determinations pending appeal. They asserted that because
the Division had certified wells in the unit as capable of producing hydrocarbons
in paying quantities, subsection (d) of 11 AAC 83.374 applied such that the
Division was required to “seek to terminate the unit agreement by judicial
proceedings,” and was precluded from administratively terminating the unit. By
order dated May 1, 2007, this court denied the stay. While this court found that
the Appellants had made a "clear showing of probable sr'’xess on the merits*
that the administrative termination of the unit did not comply with 11 AAC
83.374(d), this court also found that granting the stay would be contrary to the
public interest, and particularly the benefit of according to DNR the opportunity to
ExxonMobil etal v. State. 3AN-06-10751 (Consolidated)
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appropriately address the related lease termination proceedings in the first
instance. However, this court did query the parties at the end of those
proceedings whether there was any significance to the fact that 11 AAC 83.374
was adopted in 1981 - after the PTUA was entered into in 1977 - an issue that
was not the focus of the parties’ briefing on the stay motion.

In a separate order issued on May 7, 2007, this court held that Alaska
Gasline Port Authority and Jim Whitaker would not be considered patrties to this
appeal. However, they were permitted to, and did submit amicus curiae briefing
to this court.

Oral argument on the appeal was held on October 5, 2007. At oral
argument, the Appellants each indicated they were not pursuing an appeal with
respect to the Commissioner's decision on the expansion leases. Thereatfter,
ExxonMobil and Chevron USA filed a motion to dismiss those claims on appeal.
The State filed a limited objection, focused primarily on the language of the
proposed order of dismissal of that portion of the appeal. That motion is

addressed below.

Standard of Raviow

Four different standards apply to a court’'s review of the merits of an
agency’s rulings: “(1) the 'substantial evidence test’ for questions of fact; (2) the
'reasonable basis test’ for questions of law involving agency expertise; (3) the
'substitution of judgment test' for questions of law involving no agency expertise,
Exx nMobiletal. v. State. 3AN-06-13751 (Consolidated)
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and (4) the 'reasonable and not arbitrary test’ for review of administrative
regulations." ConocoPhHlips v. DNR, 109 P.3d 914, 919 (Alaska 2005)(footnote
omitted).

While the issue of contract interpretation "generally presents a question of
law,"4 where a contract specifies that certain determinations are to be made
through an administrative process, then the courts review of those
determinations "would need to be appropriately deferential'5 such that the
reasonable basis test would apply. See also Usibelli Coal Mine, Inc., v. State,
Dept, of Natural Res., 821 P.2d 1134, 1146 (Alaska 1996). Under the
reasonable basis standard of review for administrative decisions involving
complex issues involving agency expertise, the court is to give deference to the
agency's determination so long as it is reasonable, supported by evidence in the
record as a whole, and there is no abuse of discretion. Ellis v. State, Dept, of
Natural Resources, 944 P.2d 491, 493 (Alaska 1977).

In this case, the parties generally agree that the regulations that DNR
adopted in 1981 are applicable to the PTUA to the extent those regulations are
"not inconsistent with the ... unit agreement or regulations in effect on the
effective date of the lease or unit agreement.” 11 AAC 83.301(b). Section 1 of
the PTUA expressly provides:

The Alaska Land Act (AS 38.05.005-370) and all valid and

pertinent oil and gas statutes and regulations including the oil and
gas operating statutes and regulations in effect as of the effective

4ConocoPhHlips, 109 P.3d. at 920.
*Id
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date hereof or hereafter issued thereunder governing drilling and

producing operations, not inconsistent with the terms hereof or the

laws of the State of Alaska, are hereby accepted and made a part

of this agreement.

See also Exxon Corp. v. State. 40 P. 3d 786, 796-797. Where the parties to this
appeal disagree is as to which of the 1981 regulations are consistent with the
PTUA and which are inconsistent.

In Exxon Corp. v. State, 40 P.3d 786 (Alaska 2001), the Alaska Supreme
Court addressed the Prudhoe Bay Unit Agreement (PBUA), which, like the
PTUA, became effective in 1977. Although the issue the court confronted in that
case - whether the lessees had an absolute right to expansion of that unit - is
dissimilar to that here, many of the legal principles discussed there by the
Supreme Court are applicable when analyzing the legal issues presented in this
case.

In the Prudhoe Bay case, Exxon asserted that the PBUA eliminated
DNR'’s discretion to refuse to expand the Prudhoe Bay Unit (PBU). The
Department argued that it had the authority to consider the State's best interests
in making a decision on whether to expand the PBU. DNR relied not only on the
contract language, but also on the regulations in effect at that time, and
specifically former 11 AAC 83.340 and former 11 AAC 83.345 - regulations
which the court held "required the director’'s approval, based on a determination
of necessity or advisability in the public interest, for a modification of an approved
unit agreement.” 40 P.3d at 795 (footnote omitted). Exxon then asserted that

DNR had agreed to contract terms that were binding upon the agency even if
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those terms violated DNR’s regulations. But the Supreme Court held that an
agency does not have the authority to contract outside of its own regulations.
“To allow such activity would be arbitrary; parties not contracting with the
department would not be held to the same regulations that non-contracting
parties were required to comply with." 40 P. 3d at 796.

The Prudhoe Bay Exxon case teaches that the interpretation of the PTUA
contract in this case must be governed by the language of the contract itself, as
well as the regulations and statutes that were in place when the contract was
adopted. Thus, to the extent that Section 1 of the PTUA could be read to limit

a1 * &V
the applicability of regulations that were in efTect at the time of the PTUA’'s
adoption, that reading is contrary to Alaska law and must be rejected. All of the
applicable regulations in effect at the time of the PTUA’s adoption apply to the
PTUA agreement. Secondarily, the current regulations and statutes apply to the

PTUA "where not inconsistent with the ... unit agreement or regulations in effect

on the effective date ofthe ... unit agreement.” 11 AAC 83.301(b).

Discussion

There are two primary administrative determinations that are before the
court in this appeal - (1) the Department's rejection of the Lessees’ proposed
modified 22rd Plan cf Development for the Point Thomson Unit, and (2) the

Department’s termination of the Point Thomson Unit.
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/. DNR’s rejection of the proposed 22dPlan of Development

A. DNR hss the authority to administratively determine whether a
proposed plan of development should be accepted or rejected.

The PTUA, when read in conjunction with the regulations in effect in 1977,
clearly accorded to DNR the ability to administratively determine whether the Unit
Operator is in compliance with Section 10 of the Unit Agreement. That section
provides, among other statements, that any development plan submitted by the
Unit Operator "shall be as complete and adequate as the Director may detannine
to be necessary for timely development and proper conservation of the oil and
gas resources of the unitized areas.” [R. 1260, emphasis added] Moreover,
former 11 AAC 88.160 accords to the Unit Operator the right to appeal to the
superior court a "decision or other action” by DNR. To the extent that the
Appellants are asserting that the more recently adopted regulation 11 AAC
83.374 requires that rejection or acceptance of a proposed POD must be made
in the first instance in judicial proceedings, as opposed to by DNR, that regulation
would be inconsistent with the PTUA and former regulation and is accordingly
inapplicable to this agreement.

B. What Is the appropriate standard for the Department to apply
when determining the adequacy ofa plan of development?

The Appellants’ primary assertion with respect to DNR's rejection of the
proposed modified 22rd Plan of Development is that the agency applied the
wrong legal standard when reviewing the proposed POD. The Appellants assert
that as a matter of law, DNR is required to apply a reasonably prudent operator
ExxonMobil et al. v. State. 3AN-06-13751 (Consolidated)
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(RPO) standard. They assert this standard is mandated based on the following
sentence in Section 10 of the PTUA: “The Unit Operator expressly covenants to
develop the unit area as a reasonably prudent operator in a reasonably prudent
manner.” [R. 1260 The Appellants assert that this contractual language, in
conjunction with applicable statutes, “makes dear that DNR may not require the
Operator to carry out a plan that is not reasonable from the perspective of the
Operator, because it does not adequately protect the lessees' interests."6

The State asserts that the PTUA’s reference to the reasonably prudent
operator "acts primarily as a covenant by the lessee to act as a RPO and does
not alter how DNR is to administer the PTUA. It defines the Lessees'
commitment rather than limiting DNP’s authority.” [State’s Br. at 46, emphasis in
original]  Accordingly, the State asserts that this court should affirm DNR's
determination which rejected the 22rd Plan of Development because, as found by
the Commissioner, both the original plan and the revised plan "suffered from the
same defects" as each proposal did not commit to put the unit into production
but instead contained the "unequivocal statement that the lessees cannot find a
way to put the unit into production.” [R. 9290,9291]

Generally, issues of contract interpretation are legal issues as to which a
court is to apply its independent judgment. But here, the disputed section of the
PTUA - Section 10 - expressly confers upon the Division the authority to require

a plan from the Lessees that "shall be as complete and adequate as the Director

8Jt. Br. at 54, citing AS 38.05.180.
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may determine to be necessary for timely development and proper conservation
of the oil and gas resources of the unitized area . . (R. 1260] Accordingly,
this court's review of those determinations “would need to be appropriately
deferential” such that the reasonable basis test should apply. ConocoPhHlips V.
DNR, 109 P.3d 914, 919 (Alaska 2005)(footnote omitted); see also Usibelli Coal
Mine, Inc., v. State, Dept, of Natural Res., 921 P.2d 1134, 1146 (Alaska 1996);
Pan American Petroleile Corp. v. Shell Oil Co., 455 P.2d 12, 22-23 (Alaska
1969).

Adoption of the Appellants' interpretation of the contract to mandate the
RPO standard would run counter to the regulatory and statutory provisions that
were ir effect at the time of the contract's creation. The applicable effective
regulation at the time of contracting in 1977 required a determination by the State
"that the agreement is necessary or advisable in the public interest... and
adequately protects all parties in interest including Alaska.” Former 11 AAC
83.340. Likewise, former 11 AAC 83.345 provides that this same standard
applied to modifications of approved unit agreements. To interpret Section 10 of
the PTUA to focus on the Lessee’s perspective, so as to preclude rejection of
any plan of development that the Lessees asserted was unreasonable for them,
irrespective of the public interest, would be inconsistent with this regulatory
directive. See also former AS 38.05.180(m).

In this regard, the current regulation, 11 AAC 83.303, is not inconsistent
with Section 10 of the PTUA or the former regulations. That regulation requires
ExxonMobil et al. v. State. 3AN-06-13751 (Consolidated)
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the DNR Commissioner to approve a proposed plan of development upon a
written finding that it will “(1) promote conservation of all natural resources ... (2)
promote the prevention of economic and physical waste; and (3) provide for the
protection of all parties of interest, including the state.” 11 AAC 83.303(a), (c)(3).
In evaluating these criteria, the regulation specifies that the Commissioner is to
consider several factors, including “the geological and engineering characteristics
of the potential hydrocarbon accumulation,” “prior exploration activities in the
proposed unit area,” and “the applicant's plans for exploration or development of
the unit area.” 11 AAC 83.303(b). DNR thoroughly addressed these criteria
when it rejected both of the Lessees’ proposed 22rd Plans of Development.
[See, e.g., R 12297-12303] DNR consistently rejected the fundamental tenet of
both of the 22rd PODs that the Lessees proposed - that unit development should
be conditioned upon the construction of a North Slope gas pipeline. [R. 12299]
Accordingly, this court finds that DNR did not err when it declined to
review the modified POD under a reasonably prudent operator standard. In
evaluating the POD, DNR also considered whether the proposed POD provided
adequate protection of the public interest in light of the history of limited
development in the unit area over its 30-year history. DNR’s approach was
consistent with Suction 10's grant of authority to the Director to require a plan of
development “as complete and adequate as the Director may determine to be

necessary for timely development and proper conservation of the oil and gas
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resources of the unitized areas.” and complies with the applicable statutes and
regulations.7

C. Substantial Evidence Supports DNR's Determination to Reject the
22ndPOD

The Appellants also assert that even if judged by a different standard that
the RPO, the modified 22rd POD should have been approved. They note that
their modified plan called for an appraisal well to be drilled for the winter of 2008-
2009. [Jt. Br. at 61] But with regard to this proposed well, DNR responded that
under the Appellants’ modified POD, they would pay the State $40 million if they
did not drill the well as planned. [R. 3096] The Commissioner found “the value
of the well to the state greatly exceeds $40,000,000 because a well or wells are
needed to adequately appraise the PTU." [R. 5678] DNR, looking at the history
of the unit, determined that dtlhe proposed payment is no subehtute for adequate
delineation of the PTU hydrocarbon accumulations, now long overdue and
repeatedly requested by DNR." [R. 5683]

Further, the 22rd modified plan indicated that production would require a
gas pipeline. [R. 3093] In rejecting that plan, DNR concluded that “neither the oil
nor the gas condensate [within Point Thomson] require a gas pipeline to

produce” - afinding that is not directly refuted by the Appellants. [R. 9296]

7 But see Section 21, second paragraph, of the PTUA as modified in 1985. [R. 794]
That revision specifies that the Department may not require any increase in the rate of
production or development “in excess of that required under good and diligent oil and
gas engineering and production practices.” This section may well have applicability
when determining the appropriate remedy when DNR rejects a proposed plan of
development. See discussion, infra.
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In sum, there is substantial evidence in the record as a whole to support
DNR’s determination to reject the modified 22rd Plan of Development based on
DNR’s finding that the plan contained “no commitment to develop the unit and no
firm commitment to adequately delineate the reservoirs."” [R. 5677-78]

D. The Impact of the Fiscal Contract Negotiations

The Appellants that participated in the gas pipeline negotiations8 have
asserted that the DNR Commissioner acted in bad faith in rejecting the modified
POD in light of the State’s course of conduct during the negotiations for the
Fiscal Contract for a gas pipeline. The Appellants also assert that the DNR
Commissioner “breached the obligation of subjective good faith” based on the
Commissioner's statements at a press conference that occurred the day he
issued his November 2006 decision in this case. [App. 130-31] And these
Appellants assert these same facts support a claim of estoppel against the State.
Specifically, they assert that they relied on those provisions of the proposed
Fiscal Contract that relieved the Lessees of submitting PODs for so long as the
fiscal contract was in place. [R. 2247]

The State asserts that any reliance by the Appellants that is based on the
proposed Fiscal Contract is unreasonable because that contract was never
finalized when legislative approval was not forthcoming. The Appellants point to
no assetlion outside the context of the Fiscal Contract negotiations in which the

State indicated that it would accept a modified POD that did not commit the unit

1Chevron was not a participant in these negotiations. [Exxon Br. at 62, n. 122]
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into production. For example, the Commissioner's letter to Exxon of August 31,
2006, which accorded to Exxon the final extension of the appeal period, made no
reference at all to the Fiscal Contract. [R. 3081]

The parties agree that this court should consider these claims de novo,
since technically these is no administrative determination on these issues for this
court to review. See generally Danco Exploration v. State, 924 P.2d 432, 434
(Alaska 1996).

To :he extent the Appellants relied upon the proposed Fiscal Contract
when they presented the modified POD, such reliance was unreasonable.
Although the Fiscal Contract, had it been accepted by the Legislature, would
have permitted the PTU to be developed in conjunction with the construction of a
gas pipeline, the Fiscal Contract was never approved. DNR made no definitive
statements that the Appellants would be relieved of their obligations under the
PTUA even if the Fiscal Contract was not approved. To the contrary, DNR
advised the Appellants that the agency would not delay a drilling commitment for
so long as the Fiscal Contract negotiations were occurring. [R. 1958] In these
circumstances, DNR is not estopped from rejecting the 22rd POD based on its
determination that the POD did not propose an adequate development plan for
the unit. See, e.g., Mortvedt v. State, Dept, of Natural Res., 941 P.2d 126, 130
(Alaska 1997).

Nor can the Appellants maintain their claim for breach of the covenant of
good fair and fair dealing. This covenant is intended to effectuate the reasonable
ExxonMobil et al. v. State. 3AN-06-13751 (Consolidated)
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expectations of the parties under an existing contract, it ‘cannot geTﬁ!:erpEQEegrt)é
prohibit what is expressly permitted” in the contract. Casey V. Semcb1 Emrgy,

. v eterneeigs
Inc., 92 P.3d 379, 384-385 (Alaska 2004), quoting Ramsey V. City of Sand Point,
936 P.2d 126, 133 (Alaska 1997). Here, the covenant cannot be applied to
preclude DNR's rejection of the modified 22rd Plan of Development, because the
authority to insist on a plan of development that is "as complete and adequate as
the Director may determine to be necessary" is expressly accorded to DNR
under the PTUA. [R. 1260]

Based on the foregoing analysis, DNR’s rejection of the modified

proposed 22rd Plan of Development is affirmed.

1. Did DNR have the authu Itv to administratively terminate the PTUA?

The Director's Amended Decision of October 27, 2005 rejected the 22rd
POD, but it did not purport to terminate the unit agreement. Rather, it stated that
“the PTU Agreement is in default” and listed certain commitments that
represented “an example of an acceptable PTU plan of development” to cure the
default. [R. 12304] The Director's Amended Decision also indicated that
*[flailure to submit an acceptable plan of development is grounds for termination
ofthe PTU." (R. 12305]

The Commissioner's Decision and Decision on Reconsideration, issued
one year later and after a modified POD proposal had been submitted to DNR by
the Lessees, not only rejected the modified 22rd POD proposal - it terminated
ExxonMobil et al. v. State. 3AN-06-13751 (Consolidated)
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the unit. The Appellees have asserted that ONR does not have ‘he authority to
administratively terminate the unit, but must instead seek to terminate the
agreement through judicial proceedings.

The State has asserted several bases to support its authority to
administratively terminate the PTUA when it has rejected a proposed Ran of
Development for the unit. Each of these bases is discussed below.

A. Section 20(c) of the PTUA is not applicable.

Cne potential basis for the PTUA’s administrative termination is pursuant
to Section 20 of the agreement itself. This section of the PTUA, termed a
“habendum clause," specifies certain bases upon which the unit agreement
automatically terminates. There is no reference to this specific clause of the
PTUA in any of the agency determinations in this matter. Moreover, at oral
argument before this court in October 2007, counsel for the State made clear that
the State was not seeking to invoke this clause to support the agency’s
termination decision. [See Transcript of Oral Argument of 10/5/07 at 34]
Accordingly, any authority to administratively terminate or cancel the unit
agreement must derive either from other provisions within the PTU Agreement
itself or the regulations and statutes that are applicable to this particular
agreement.

B. Othersections of the PTUA regarding termination

Section 9 of the PTUA delineates the parties' obligations prior to the
discovery of hydrocarbons at the unit. Since hydrocarbons were discovered at
ExxonMobil et si. v. State. 3AN-06-13751 (Consolidated)
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the unit decades ago, it is inapplicable to the current controversy. But Section 9
of the agreement is noteworthy in that it expressly provides that if the Unit
Operator fails to diligently drill until hydrocarbons are discovered, ‘the
Commissioner may, after 15 days notice to the Unit Operator, declare this unit
agreement terminated.” [R. 1259] In contrast, Section 10 of the PTUA, which
applies after a well capable of producing unitized substances in paying quantities
has been completed, is silent on the rights of either party to terminate or cancel
the contract. It does not expressly accord to the DNR a right to administratively
terminate the unit- nor does it eliminate any such right.

Section 20, discussed above, specifies when the PTUA shall automatically
terminate. This court does not interpret that habendum clause and Section 9 of
the PTU\ to preclude the cancellation or termination of the contract under any
other circumstance apart from those listed there. See generally Law of Federal
Oiland Gas Leases, Vol. 1 at §14.19[1](1992)(distinguishing cancellation through
affrmative agency action from automatic termination by operation of law).
Indeed, the parties in this action recognize that the State could seek to cancel the
contract based on an alleged breach of Section 10 by the Lessees. [See, e.d.,
Jt. Reply at 9] At issue is whether that cancellation proceeding would need to be
initiated in state court or if the agency could seek to cancel the contract in an
administrative proceeding. This court does not read the PTUA to preclude an

administrative cancellation proceeding when the Director has determined that a
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proposed plan of development is incomplete or inadequate under Section 10 of
the PTUA.

C. The Statutes and Regulations in Effectin 1977

A fundamental question thus arises - did DNR have the implied authority
to administratively terminate the PTUA under the statutes and regulations in
effect when the PTUA was entered into in 1077? The Appellants assert that no
such authority existed, such that the State like parties to contracts generally,
[must] seek relief by way of a daim of default in court.” [CPA at 21] The State
and the Port Authority assert that when the PTUA is silent, the agency has the
inherent authority to administratively terminate the unit unless judicial action is
specifically required by statute or applicable regulation. [Port Auth. Supp. at 1]

“Administrative agencies rest their power on affirmative legislative acts.
They are creatures of statute and therefore must find within the statute the
authority for the exercise of any power they claim." McDaniel v. Cory, 631 P.2d
82, 88 (Alaska 1981). The Alaska Land Act, as cited above, accorded broad
authority to DNR's Commissioner to “establish reasonable procedures” and
“exercise the powers and do the acts necessary to carry out the provisions and
objectives” of the Act. AS 38.05.020(b). Those powers included the ability to

authorize and certify unit agreements “whenever determined and certified by the
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Commissioner to be necessary or advisable in the public interest." Former AS
38.05.180(m).9

The State and the Port Authority both cite to the United States Supreme
Court case of Boesche v. Udall, 373 U.S. 472, 478 (1963), which held that the
Department of Interior had a "traditional administrative authority” to cancel a
federal lease unless such authority had been specifically withdrawn by federal
law. Similarly, in White v. State, Dept of Natural Resources, 14 P.3d 956
(Alaska 2000)(White II), the Alaska Supreme Court held that a lessee's breach of
contract claim against the State “frt[s] comfortrbly within the scope of an ordinary
administrative claim” and should be pursued before the administrative agency.
14 P.3d at 969. See also Danco Exploration v. State, 924 P.2d 432,434 (Alaska
1996)( "Oil and gas lessees and lease bidders which have grievances with the
State must pursue the administrative procedures provided by [regulation].”
Although there was no express statutory grant to DNR to terminate unit
agreements in 1977, this court finds that this specified procedure falls "within the
scope of an ordinary administrative claim” that is within the agency's broad
statutory powers. White v. State, 14 P.3d at 960.

As discussed above, there were two chapters of regulations that were in

effect in 1977 that applied to unitization agreements on state lands. One of these

* When the unit agreement included lands owned by the state, the Alaska Land Act
provided that the unit agreement "may contain a provision vesting the commissioner...
with authority to alter or modify from time to time the rate of prospecting and
development and the quantity and rate of production under the plan.” Former AS
38.05.180(n;. Section 21 of the PTUA corresponds to this statutory grant of authority.
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chapters addressed only unitization agreements. Former 11 AAC 83.300 et seq.
(Eff. 9/20/74). The other chapter, entitled ‘Practice and Procedure,” applied to
several chapters of the natural resources regulations, including the uni‘ization
chapter. It contained several provisions regarding administrative adjudications,
including a provision for judicial appeals to the superior court of administrative
decisions and actions.10 These former regulations neither required nor
juthorized that a unit termination be initiated by judicial proceedings. Former 11
AAC 88.100-145 (Eff. 9/20/74).

Under the regulatory scheme as it was in existence in 1977, the
administrative authority to terminate the unit agreement had not been restricted
or withdrawn. And the statutory regimen accorded broad powers to the
commissioner to manage state land. As correctly noted by the Port Authority,
“[aJt the time the PTUA was adopted, no statute or regulation abrogated the
Department’s authority to administratively cancel a unit...” [Port Auth. Supp. at 2]
Instead, the procedural regulations in effect at that time expressly contemplated
agency determination and judicial review of all issues. This court finds that DNR
possessed the authority to administratively terminate the Point Thomson Unit
Agreement when that agreement was adopted in 1977 under the statutory and

regulatory structure as it existed at that time.

OFormer 11 AAC 88.160 (Eff. 9/20/74).
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D. To what extant an the currant regulations applicable to the
Point Thomson Unit Agreement?

In 1981, the State adopted several regulations that more comprehensively
address unitization. With some modifications, most of these regulations remain
in effect today. The parties in this action dispute both the interpretation of the
current regulations and the extent to which those later-adopted regulations apply
to the PTUA. Under Alaska law, the later-e.iacted regulations do not apply to
the PTUA to the extent they conflict with either the terms of the PTU Agreement
or with regulations that were in effect in 1977, when the PTUA was adopted.
Exxon v. State, 40 P.3d 786 (Alaska 2001). While the parties to this appeal all
generally agree with this principle, they have considerable disagreement as to
which of the current regulations are consistent, and which are inconsistent with
the PTUA and former regulations.

1. 11 AAC 83.374 is not applicable when the basis for
termination is the rejection of a plan of development as opposed to failure
to comply with an approved unit agreoment

One regulation at issue that was adopted after the PTUA, 11 AAC
83.374(d), specifies that if the Division determines that a default has occurred
with respect to a unit in which there is a certified well, “the commissioner will, in
his discretion, seek to terminate the unit agreement by judicial proceedings.”
This regulation was the focus of the stay proceedings in this case earlier this
year, although at that time the parties had not addressed the fact that this

regulation was adopted in 1981, after the PTUA's effective date of 1977.
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This regulation is cited in the agency’s decisions in this case only in the
Decision on Reconsideration. There, the Acting Commissioner referenced the
regulation, but indicated that the unit termination “is an appropriate DNR action
which facilitates court review” and could be undertaken “[rjegardless of whether
the unit contains certified wells." [R. 9292] Although the parties have provided
extensive analysis of this statute in their briefing to this court, it does not appear
that DNR relied upon this regulation as the basis for its termination decision.

11 AAC 83.374(a) provides that the “failure to comply with ... any plans of
exploration, development or operation which are a part of the unit agreement, is
a default under the unit agreement,” thereby making the balance of that
regulation applicable. As Exxon noted in its briefing to the agency on appeal of
the Director's Amended Decision in November 2006, “failure to receive DNR
approval of a plan of development does not constitute default under DNR
regulations. . .7 Instead, as noted by Exxon, “11 AAC 83.374(a) provides that
failure to comply with the terms of an approved plan of development is a default
under the unit agreement, not the failure to obtain approval.” [R. 705, emphasis
added]

Similarly, the Alaska Gasline Port Authority, in its amicus brief, has
asserted that Section 374 should not apply in this case, where the issue is the
agency's rejection of a proposed plan of development, as opposed to a lessee's
failure to comply with an approved plan of development. [Amicus Br. at 29] In
this court's view, upon close reading of the regulation, that position, espoused
ExxonMobil et al. v. State. 3AN-06-13751 (Consolidated)
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AAC 83.374(a) does not apply to cases such as this in which DNR has rejected a
proposed plan of development.

Moreover, even if the rejection of a modified plan of development were to
constitute a “default” under Section 374, then that regulation would be
inconsistent with the unit agreement, to the extent that this more recent
regulaticn imposes a requirement of judicial termination proceedings that was not
administratively or statutorily required in 1977.

The Appellants assert, however, that even if inconsistent with the PTUA,
lile 1981 regulation should nonetheless apply to the PTUA, because this later-
enacted regulation impairs only DNR’s rights, not the private parties to the PTUA,
and is thus binding on the State so as to require judicial termination proceedings.
In response to this court’s request for supplemental briefing, the Appellants have
asserted that under Alaska law, “[rjegulations that benefit those who are
regulated are applied retroactively even if inconsistent with previous regulations."
[CPA Supp. at 4] In support of this proposition, the Appellants cite to Atlantic
Richfield Company v. State. 705 P. 2d 418, 424, n. 17 (1985). But in this court’s
view, the Appellants are reading the cited footnote in the Arco decision too
broadly. In that case, the retroactive interpretation of a regulation was the only
way in which that newly enacted regulation could be “meaningfully applied,” such
that the Supreme Court found an intent by the Department for that regulation to
have retroactive effect Id. Absent such unigue circumstances, which are not
ExxonMobil et al. v. State. 3AN-06-13751 (Consolidated)
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present here given the expected continuing creation of unit agreements
throughout Alaska, neither the State nor the Appellants should be bound by
subsequent regulations that are inconsistent with the State’s prior contractual
agreement or regulations in effect at the time of contracting.

Because this court finds that 11 AAC 83.374 is inapplicable to this case,
this court will not issue a final determination with respect to DNR's purported
“decertification” of the wells. As noted in the Commissioner's Decision on
Reconsideration, [tlhe certified well finding [was] not the basis of the November
27, 2006 unit termination decision.” [R. 9289] In tight of this court’s rulings as
set forth above, a decision on the decertification question is no longer essential
to resolving the issues presented in this particular appeal. The Supreme Court
instructs that an appellate court should generally not resolve legal issues when
they are rendered moot. Clark v. State, Dept, of Corrections, 156 P.3d 384, 347
(Alaska 2007). Accordingly, apart from this court's statements on the
decertification issue as set forth in the Order re Motion for Stay dated May 1,
2007, no further opinion on the propriety of the purported decertification of the
seven wells is expressed by this court.

2. Does 11 AAC 83.336(a)(1) apply?

The State and Port Authority have advanced a different current regulation
to support DNR's termination decision - 11 AAC 83.336(a)(1). This regulation,
adopted in 1981, provides as follows:

A unit agreement becomes effective upon approval by the
commissioner and automatically terminates five years from the
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effective date unless (1) a unit well in the unit area hat been
certified as capable of producing hydrocarbons in paving quantities,
in which case the unit agreement will remain in effect for to long as
hydrocarbons are produced in paying quantities from the unit area,
or for so long as hydrocarbons can be produced In paying
quantities and unit operations are being conducted in accordance
with an approved unit plan of exploration or development, or,
should production cease, for so long after that as diligent
operations are in progress to restore production and then so long
after as unitized substances are produced in paying quantities...

o v iftc 1lAtocnd ,rQitelf)Dnl HOISISTiOSfIl

This regulation is not referenced anywhere in the Commissioner's
termination decision or in the Decision on Reconsideration. But the State asserts
on appeal that although the specific reference to the regulation to support the unit
termination was not made at the agency level, the requisite elements of the
regulation to support termination are all “contained within the findings made by
the Commissioner.” [10/5/07 Oral Arg. Transcript at 36]

On appeal, the State and the Port Authority assert that Section 336 is
“essentially a habendum clause,” such that if a plan of development is not
approved, "the failure means [the] Unit Agreement simply terminated.” [State's
Br. at 95] In response, the Appellants assert that Section 336(a) “is inconsistent
with the PTU Agreement and the effective date regulations and thus cannot apply
in this case.” The inconsistency, in their view, is that Section 336 would "graft
onto the PTU Agreement a new event of termination: DNR approval of a plan of
development.” [CPA Reply at 28; see also Jt. Reply at 25] The Appellants
correctly note that Section 20(c) of the PTUA contains no reference to an
agency-approved plan of development as a condition for the unit agreement to

remain in effect.
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DNR notes that Section 20(c) of the Agreement was modified in 1985, and
asserts that “because the PTUA modification occurred after the promulgation of
section 336, Article 20(c) [of the PTUA] must conform to the [1981] regulation*
[State's Br. at 98, n. 172; see R. 787-795] Butthe Appellants note that Section 1
of the PTUA was not amended in 1985. That section precludes the application of
inconsistent regulations enacted after the effective date of the PTUA. This court
finds the Appellants' assertion on this point persuasive. [Jt. Reply at 26] The
1985 amendments did not graft onto the PTUA the provisions of 11 AAC
83.336(a).

Section 336, as interpreted by the parties in this case, would result in the
automatic termination of the PTUA whenever a proposed unit plan was rejected
by the DNR. As such, it is inconsistent with the PTUA and the regulations that
were in effect when the PTUA was executed in 1977. For although, as discussed
by this court in the preceding portion of this opinion, DNR may seek to
administratively terminate the PTU, neither the PTUA nor the applicable
regulations and statutes in effect in 1977 permitted an automatic termination
whenever a POD was unacceptable to the State. At oral argument, counsel for
the State asserted that Section 336 was not inconsistent with the PTUA, because
*[a]n acceptable plan of development is an express condition contained with the
Point Thomson Unit Agreement.” [10/5/07 Oral Arg. at 48] The State noted that
Section 10 of the PTUA accords to the Director the authority to specify a plan of
development that “shall be as complete and adequate as the Director may
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