


Second, w e calculate measures of competitiveness that are a func­
tion of these predicted patient flows (rather than actual patient flows 
or capacity), and assign them to patients based on their probabilistic 
hospital of admission (rather than their actual hoapital o f admission). 
Thus, the measure of competitiveness that we assign to each patient Is 
uncorrelated with unobserved heterogeneity across individual patients, 
individual hospitals, and geographic hospital markets. We also calculate 
measures of the geographic density of the size distribution, teaching 
stai js, system-membership status, ownership status, and bed capacity 
per patient using predicted patient flows matched to each patient's area 
hospital characteristics.

Third, we use these unbiased indices of competitiveness, and 
interactions between these indices and a measure of patients' health 
at the time of onset of illness, to estimate the impact of competition 
on the level and dispersion of adverse health outcomes and utilization, 
holding other patient and area characteristics constant In these models, 
observational units in our analysis consist of individuals i *= 1, . . .  (in 
zipcode z and state s during year t»1,..., D who are initially admitted 
to the hospital with a new occurrence of heart attack. Each patient has 
observabledemognphiccharacteristics X*: four age indicator variables 
(70-74 yean, 75-79 yean, 80-89 years, and 90-99 years; omitted group 
is 65-69 years), gender, and Black/non-Black race; phis a full set of 
interaction effects between age, gender, and race; and interactions 
between year and each of the age, gender, and race indicators. Each 
patient has health status A&, where A& =  1 if the patient was high risk 
(La, had an acute cane hospital utilization in the year prior to his or her 
AMD. The patient then receives treatment of aggregate intensity Ru, 
where R is one of five measures. The patient has a health outcome O b, 
possibly affected by the intensity of treatment received, where a higher 
value denotes a more adverse outoome (O is binary in all of our outcome 
models).

We match to each patient tty zip code and y aar several measures 
of the hospital market environment that have been shown to affect 
treatment and quality of care: the competitivenessofzipcodez's hospital 
market at time t (HHI* -  whether z was in the top or middle quartiles 
of the distribution of HHIs of predicted patient flows), and whether z 
had above the median density of patients admitted to large hospitals, 
teaching hoc pita Is, hospitals that were members of multi-hospital sys­
tems, for profit versus nonprofit hospitals, and public versus nonprofit 
hospitals at time t (/*). To measure market size and isolate the effects of 
competition-induced dispersion from the effects of market-size-induced 
dispersion, we calculate each zip code's bed capacity and population at 
timet (Kn and Pm)- In the presence of fixed coats, larger markets support
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a greater number of firm*, which can lead to an observed positive 

/correlation Ixtw een variety and competitiveness even in the absence 
of any causal effect (see Berry and Vtfcldfogel, 1999, for discussion of 
these models).

Wfe estimate linear models of outcome and utilization effects as 
a function of five-digit zip-code and year-fixed effects (ora and fl>); 
demographic characteristics (X^); health status (Aw); competitiveness 
(HHltf^sire, teaching, system, and ownerihlpstatusdlstTibution of area 
hospitals ihth and bod capacity and population at time t (J* and P*). 
We allow the effect of martct environment to vary depending on the 
individual's health status A*:

hKfifat) =  a , +  9t +  X u * +  A w 4  cw
+  J< A *  -  0) •  (H H fcfi +  l*y  +  JC*I +  P„s>

+  / (A *  *  +  Jm y A +  J C * I* +  Pm 1 *) +  t n , (!)

where X * is total hospital expenditures, acute care hospital expendi­
tures, non-acute care hospital expenditures, acute care hospital days, or 
non-acute care hosphaldayi; O * bread mbs ion for AMI within 1 ytat, 
read mission for heart failure within 1 year, or mortality within 1 year; 
/(-) is the indicator function; and b  an independently distributed 
error term, with Efcwl* • •) =  0.

4 .  R is u l t s

Thbie I presents trends in the distribution o f Medicare expenditures 
and health outcomes for high-risk and low-risk patients. The fraction 
of patients whom w e classify as high-risk ranges from 31.3% in 1966 
(-49441 /  (100626+ 49441)) to 285% in 1996(-44337/(111370+44337)). 
Our proxy for health b  strongly and positively correlated with age and 
subsequent rates of adverse outcomes. High-risk patients are oidar; 
almost twice as likely to be readmitted with heart failure in the year 
after their AMI, and fully 14.7 percentage  points more likely to die in 
the year after AMI (on a sample average mortality of 364%).

Although variation tn utilization between high-risk and iow-rbk 
patients has risen over time in some dimensions, it has fallen in others. 
In particular, although the gap between the numbers o f days spent 
in an acute care hospital in the year after AMI by high-risk versus 
low-risk patients rose from 213 to 27.1%, the gap between the total 
expenditures for a high-risk versus a low-risk patient fell from 125 
to 83%. Thia shrinking of the high-risk versus low-risk expenditure 
gap is composed of a shrinking of the gap between the acute care 
expenditures of high-risk versus low-risk patienb (in dollar terms, from
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$1/615 (-415,270 -  $13,655) to $906 (-$20,375 -  $19/467)) and an 
expansion of the gap between the non-acute care expenditure* (in dollar 
terms, from $60 (-$179 -  $119) to $648 (-$2/452 -  $1,604)) of the high- 
risk versus die low-risk.

TkWe D presents estimates of equation (1), the effects of Compet­
itiveness and other market characteristics on treatment intensity and 
health outcomes, allowing the effect of market environment to vary 

depending on the individual's hesffli A*. The first row of Tkbie II 
confirms that prior-year acute care hospital utilisation is strongly and 
positively correlated with subsequent intensity of treatment and rates 
of advene outcomes. Holding constant their demographic characteris­
tics, area-fixed effects, and other market characteristics,Idgh-risk AMI 
patients have approximately 83% higher inpatient expenditures, 93% 
more inpatient days, 1.4 percentage points higher rates of readmisdon 
for AMI, 4 3  percentage points higher rates of readmisskm for heart 
failure, and almost 11 percentage points higher 1-year mortality In die 
year after their AMI than their low-risk counterparts.

The top panel of HUfie II shows that competitive markets have 
lower expenditures for low-risk patients but not significantly worse 
quality of care. Among die approximately 70% of patients who are 
low-risk, total hospital expenditures in the year after AMI were ap­
proximately 1.3% higher In the least-competitive as compared to die 
most-competitive hospital markets; living in a modentdy-oompetitive 
market (the middle two quartiles of HHU) leads to almost as large o f an 
effect on expenditures. The effect is present in both acute and non-acute 
care settings, although substantially larger in percentage terms in non­
acute care. Effects of competition on outcomes are extremely small and 
statistically insignificant.

The bottom panel of IkMe II shows that competitive markets have 
higher expenditures on and higher quality of care for hlgh-valuadon 
patients. Ibtal hospital expenditures in the year after AMI were ap­
proximately 13% lower In the least-competitive quartfle of hospital 
markets, as compared to the most competitive markets. This effect 
is exclusively due to a decrease in acute care; providers In the least- 
competitive markets actually supply slightly more non-acute care. In 
addition, competition haj large and statistically significant outoomecon- 
sequenoes. Patients in the least-competitive hospital markets experience 
033 percentage points higher 1-year mortality than do patients in die 
most-competitive markets; this effect is smaller but still significant for 
patients in modemtely-competitive markets.

These effects are substantial. In competitive markets, the difference 
in expenditures between liigh-riak and low-ittk patients is approxi­
mately 25% higher (—1235 -  ( -1 2 7 0 )  than in uncompetitive markets;
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competition, then, expands the high-risk versus low-risk difference in 
expenditures by almost one-third (on a base of 83% in 1996, Table I). In 
competitive markets, the difference in mortality between high-risk and 
low-risk patients is 0.60 percentage points lower (—-0.822 -  (-0221)) 
than in uncompetitive markets. In this context, competition shrinks the 
high-risk versus low-risk difference in mortality by approximately 4% 
(on a base of 14.7 percentage points in 1996, Table I). However, these 
extra survivors may be in marginal health: rates of rendmission with 
cardiac complications are significantly higher in competitive hospital 
markets. This qualification : hould be interpreted with some caution, 
because readmission rates measure health outcomes only imperfectly: 
they represent a combination of the effect of competition on health 
and the effect of competition on hospital utilization conditional on 
health.

Other market characteristics affect both quality and expenditures. 
Most importantly, patients from areas with a high density of teaching 
hospitals have better health outcomes, regardless of their health status 
on admission. Low-risk patients from high-teaching-hospitalareas have 
03 7  percentage points lower mortality, and no higher rates of read­
mission with cardiac complications; high-risk patients from these areas 
have approximately the same mortality advantage, although they do 
suffer from higher complication rates. For low-risk patients, this quality 
advantage is achieved without any increase in expenditures; for high- 
risk patients, it is associated with an approximately 1.6% increase in 
total expenditures.

Hospital ownership affects medical expenditures, but not qual­
ity of care. For both high-risk and low-risk patients, areas with an 
above-median density of public hospitals provide more acute but 
less non-acute care; conversely, areas with an above-median density 
of private for-profit hospitals provide more non-acute but less scute 
care.

Areas with a high density of laigc hospitals provide more acute 
care to low-risk patients, but less acute (as measured in days) and lesa 
non-acute care to high-risk patients. For high-risk patients, this hospital- 
size-induced reduction in care has important outcome implications—  
0.44 percentage points higher mortality. Areas with a high density of 
system hospitals provide both less acute and less non-acute care to  
low-risk patients, but less acute and more non-acute care to high-risk 
patients. For low-risk patients, this hospital-system-induced reduction 
in care has small but statistically significant outcome implications— 
0.15 percentage points higher rates of readmission with heart 
failure.
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These estimated effects of competition and other market charac­
teristics ate not simply due to market sice. The models underlying the 
estimates in Thble IT control for both ares bed capacity and population. 
Estimates of the effects of capacity and population are consistent with 
earlier work (Kessler and McClellan, 2000), which finds that higher 
levels of bed capacity per patient (approximately equal to the difference 
between the coefficients on capacity and population from Ikble II) lead 
to significantly higher levels o f expenditures, lower rates of cardiac 
complications, and higher rates of mortality.

8 .  C o n c l u s io n

Assessing the role of vertical differentiation in markets for hospital 
services is an important special case of a difficult general problem in 
industrial organization. Economic theorists have developed numerous 
models of the effects of competition on the distribution of qualities in 
a market, but the conclusions of these models are extremely sensitive 
to their underlying assumptions. More recently, empirical researchers 
have begun to investigate the consequences of competition for variety 
generally (see the literature review in Berry and Wkldfogd, 2003), but 
data limitations have made explicit welfare conclusions difficult (with 
some important exceptions, such as Berry and Waldfogel, 1999). Because 
objective measures of health outcomes, such as mortality, are available 
in observational databases, markets for health care provide an ideal case 
for study of this issue.

In this paper, w e investigate the effects of competition on the level 
and dispersion o f quality and expenditures with longitudinal data on 
virtually all nonruraI elderly fee-for-service Medicare benefidaties with 
a new occurrence of a heart attack (AMI) in 1985-1996. Our measure of 
dispersion is the difference in quality and cost between patients who 
have different severities of illness, and hence different valuations of 
quality, but are otherwise demographics Lfy and kxattonally similar. 
We separate patients into a low-risk or low-valuation and a high-risk 
or high-valuation group based on the presence of acute care hospital 
utilization in the year prior to AMI (approximately 30% of elderly AMI 
patients have prior-year hospital utilization); we control for patient 
characteristics, the characteristics of area hospital markets, and area- 
fixed effects.

We find that low-risk patients in competitive markets receive 
leas intensive treatment than in uncompetitive markets, but hove 
statistically similar health outcomes. In contrast, high-risk patients 
in competitive markets receive more ; .tensive treatment than in
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uncompetitive markets, and have significantly better health outcome*. 
Because this competition-induced increase in variation in expenditures 
is, on net, expenditure-decreasing and outcome-beneficial according to 
the estimates in Ihbie II,3 w e conclude that it is welfare-enhancing.

These findings are inconsistent with conventional models o f verti­
cal differentiation, although they can be accommodated by more recent 
models. In conventional models, firms try to relax price competition 
though differentiation. This implies that oligopoly hospitals lower the 
quality of care for km-valuation patients in order to be able to charge 
their high-valuation counterparts more, leading uncompetitive markets 
in general to have greater variation in quality and expenditures. But 
empirically, oligopoly hospitals offer a lower quality erf care for high- 
risk patients at lower cost, and offer their low-risk patients roughly the 
same quality at higher cost, leading uncompetitive markets to h ive less 
variation in quality and cost.

The intuition in Anderson and De Palma (2001) explains how  
oligopoly could lead to lower levels of quality without an increase in its 
dispersion. Suppose that all htwpitals were high-quality, and that this 
were optimal. If one hospital switched to being low-quality both its 
revenues and costs would decline, but the remaining high-quality firms 
would raise their prices in the sub-game equilibrium, because of the 
decrease in competition. This secondary effect increases the low-quality 
hospital's profits because low- and high-quality goods are substitutes. 
Because the decline in the profits of the switcher would be smaller than 
the social loss, it may be profitable to switch, even though it is not 
optimal Because the same argument applies to all remaining firms, the 
level of quality could decline without an increase in its dispersion.

Our results support a policy of strict antitrust enforcement in hos­
pital markets. Wc find no evidence of a welfare downside to competition 
through increased wasteful treatment variation, as some theoretical 
models suggest. In addition to confirming that competition is socially 
beneficial on average (eg ., Kessler and McClellan, 2000), we find no 
evidence that competition generates aggregate benefits at the expense 
of a subsample of patients.

If anything, bias due to endogeneity in our measure of illness 
severity—whether the patient had prior-year utilization—would lead 
us to the opposite conclusion, lb  the extent that competition affects 
utilization before the onset of illness the same way it affects post-onset 
utilization, higher levels of utilization in uncompetitive markets would

3. Baaed on 1996 avenge total hospital expenditures of (IM e IB), more oorantralad 
maeketa laad to expenditure increase* (dacreasaa) of approximately J274 per knv-rtak 
Odgh-Ttak) patent (274 m 0013 • ZIJJ70 m 0012 * 72JB7), wMch fcnptee an •KB—B*** 
expend iture toaeaac ot approximately >110 per patient (110 ■ 07 « 274 -  03 « Z^i).
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lead marginally low-risk patients to be reclassified as high-risk (because 
they would be more Hkeiy to experience utilization in the year prior to 
their AMD. In this case, both low-risk and high-risk patients would 
appear to have better outcomes in uncompetitive markets.

Other market characteristics also affect variation in treatment, and 
in turn welfare, in hospital markets. The presence of for-profit hospitals 
in a market, for example, leads to market-wide reductions in various 
measures of the average level of treatment intensity, but no significant 
aggregate or differential (between high-risk and low-risk patients) in­
creases in rate i of adverse health outcomes. How competition and other 
market characteristics interact to affect variation in coat and quality, in a 
model with both horizontal and vertical differentiation, is an important 
topic for further study. Our results also suggest that some caution may 
be warranted in the policy debate over variation in medical care. At hast 
for the portion of variation due to competition, variation in quality and 
cost across patients is socially benefidaL
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THE COMPETITIVE EFFECTS OF NOT-FOR-PROFIT 
HOSPITAL MERGERS: A CASE STUDY*

M ichael G. Vrrat and Sbth Sacbbr|

Applying conventional horizontal merger enforcement rulea to 
nonprofit hoapital* is controvarsial. Critics contend that the dttm at 
objective function of not-for-profit* entities fooukl mitigate com­
petitive concerns about mergers involving nonprofit hoapitak. Ws 
analyse a merger that reduced the another of competitors (both 
nonprofit) in the alleged relsvnnt market from three to two. We lad  
that the transaction was followed by significant price increases; we 
reject the hypothesis that them price mcreaam (elect higher post- 
merger quality. This study should help pobcymakera assess the validity 
of current merger enforcement rules, especially as they apply to not- 
for-profit enterprises.

I. INTRODUCTION

A lth ou gh  rhbarchbiu  have made innumerable attempts to analyze the 
relationship between competition (as proxied by concentration) and 
performance (e.g., price), empirical evidence on the actual competitive 
effects of horizontal mergers is scarce. Perhaps this is not surprising. When 
assessed by contemporary antitrust standards, most mergers (even moat 
horizontal mergers) do not preacnt a serious risk of competitive harm. The 
handful that do typically either will be blocked in their entirety, or 
approved conditional on the completion of some remedial action (e.g., the 
divestiture of a critical competitive asset to a third party) designed to 
ameliorate the risk of competitive harm. Hence, candidates for the study 
of (plausibly) anticompetitive mergers will arise only infrequently; when, 
for example, the enforcement agencies lose a merger challenge in court, 
obtaining no competitive relief, or when the enforcement agencies do not 
challenge a transaction for reasons unrelated to the transaction’s perceived 
competitive effects.
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Thii paper takes advantage of one of these rare opportunities.1 We 
provide an econometric analysis of a horizontal mercer in a concentrated 
hospital market, Dominican Santa Cruz Hospital’s acquisition of its sole 
rival in the dty of Santa Cruz, California, A MI-Community Hospital. 
According to the FTC, only two competitors—both not-for-profit— 
remained in the relevant market after the transaction.3 Absent «nhw«wiat 
efficiencies, or a credible threat of entry, standard antitrust analysts would 
predict that an increase in concentration of this magnitude likely would 
lead to higher equilibrium prices for both competitors. Consequently, this 
transaction would have been challenged by the FTC, had the Cntimissirm 
been able to intervene before the transaction was completed.3 However, 
became the transaction was too small On absolute sis) to trigger the 
Hart-Scott-Rodino filing thresholds, the FTC did not receive prior 
notification of the transaction, and the parties were able to consummate 
the acquisition before the F*C could seek a preliminary injunction. 
Ultimately, the FTC entered into a consent order with Dominican 
Hoapital, but the decree required only that Dominican notify the 
Commission prior to any ftirtber acquisitions in the relevant geographic 
market—it did not restore the premerger market structure. For tills 
reason, tins acquisition provides an exccBcnt opportunity to asset, ex 
post, the actual, as opposed to the predicted, competitive consequences of 
a horizontal merger.

This study should be of interest for at least two reasons. First, as noted, 
empirical studies of the price effects of horizontal mergers are com­
paratively rare, notwithstanding their apparent importance to appraising 
the efficacy of federal merger enforcement policy. Studies such as this 
should help policymakers assess whether the enforcement decision rules 
embodied in the Merger Guidelines predict with an acceptable degree of 
accuracy the competitive consequences of actual horizontal mergers.

Second, and more specifically, the applicability to hoapital markets of 
the antitrust agencies’ approach to horizontal merger analysis (i.e., the 
Merger Guidelines) recently has been called into question. A substantial 
share of hospital output (approximately 90S) is produced by private and 
public nonprofit hoapitab. Critics have contended that the antitrust 
agencies and courts have assumed that these not-for-profit providers seek 
maximum profits, notwithstanding the substantia] body of theoretical and
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empirical analyses suggesting that nonprofit enfities^-or more specifically, 
certain types of nonprofit entities—wiO eschew opportunities to profitably 
exercise market power.4 For example (see Lynk [1995]. pp. 440-41), it is 
conceivable that a private nonprofit hospital sponsored and administered 
by the local community, might function something like a consamar 
cooperative. If so, the incentives of producers and consumers would be 
aligned, and any incentives the hospital might otherwise have to raise 
prices anticompetitiveiy would be attenuated. Alternatively, the behavior 
of a nonprofit hospital whose profits are used to fund some particular set 
of activities valued by the firm’s managers—e.g., providing charity can to
the poor might be indistinguishable from that of an identically situated
for-profit entity.

Whether the (potentially) different incentive structure of not-for-profit 
hospitals oould attenuate the exercise of market power is of more than Just 
academic interest. The courts that must adjudicate horisontal mergtr 
challenges also have found such arguments compelling. In at least one 
case,5 a US Federal District Court found that the nonprofit, community- 
sponsored status of the merging parties was an important factor in 
rebutting an otherwise convincing prkm facie case against the merger of 
two rival hospitals.

The transaction analyzed here provides an excellent opportunity to 
explore these possibilities. The acquiring entity (Dominican Santa Cruz 
Hoapital) is part of a chain of Catholic hospitals operating in the western 
United States. Its sole remaining rival in Santa Cruz county, Watsonville 
Community, is a locally-sponsored community hospital. According to the 
arguments set forth above, Watsonville Community would appear to be 
the type of nonprofit hospital least prone to exercise market power; any 
such propensity to charge competitive prices would, moreover, place a 
powerful post-merger competitive constraint on Dominican’s ability to 
raise prices. Consequently, an analysis of both entities’ post-merger pricing 
behavior should provide a valuable insight into the behavior of nonprofit 
producers.

II. PREVIOUS STUDIES OP HOSPITAL COMPETITION

Many studies of hospital competition have been carried out using a variant 
of the ‘Structure-Conduct-Performance’ (S-C-P) paradigm, Early (i.e., 
pre-1983) studies frequently found a negative relationship bctwu n  hospital

’ Sec Lynll [1991] for a  more detailed review of the relevant theory ta d  evidence.
’ Sec F .T .C  r. B m u rw o rtk  H m M  Corporation m d B b d g tt t  M m n o rim lM td k m i  C m tm  (US 
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concentration and costs,* which usually was interpreted as evidenot o f 
insurance-induced moral hazard Studies using data from the nud-l98Qi 
and after typically found a positive relationship between concentration and 
price.7

While suggestive, these price-concentration studies do not provide direct 
evidence o f the effects o f hospital mergers. One problem with drawiiy 
inferences about the competitive effects o f mergers from this literature is 
that the results am almost surely sensitive to the way the geographic 
markets are defined, since this definition will determine the value o f the 
concentration index.1

An alternative empirical strategy for aasensing the consequences o f 
merger-induced changes in market structure is to directly,
through a comparison o f the pre- and post-mcrger prices charged by the 
merged entity (and, perhaps, its plausible rivals). This 'event study’ 
approach obviates the necessity of defining the ’relevant market’ I f the 
merger creates market power, then (after suitably controlling for other 
possible shifts in the exogenous determinants o f price) one should observe 
the merged entity raising its price post-merger. It is unnecessary to identify 
the relevant market to carry out this test—at minimum, one requires only 
data for the merged entity.

Early applications o f the event study method (e.g., Barton and Sherman 
[1984]; Kim and Singal [1993D used a relatively simple specification: they 
analyzed movements in the price o f the product affected by the merger, 
relative to the price o f a substitute product hypothesized to faoe similar 
demand and oost conditions, but unaffected by the merger. The equality o f 
pre- and post-merger prices was then tested using a simple r test. Later 
implementations o f the event study method (e.g., Schumann et aL [1992, 
1997]) used a somewhat different approach—they estimated a price 
equation with data spanning the pre- and post-merger periods.* The 
competitive effect o f the transaction was captured with a dummy variable 
set equal to one for the post-merger period. This method is potentially 
problematic if there are unobserved exogenous determinants o f price that 
are correlated with the merger dummy. If so, the merger coefficient would 
reflect the competitive effects o f die transaction, as well as movements in
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these unobserved price determinants, leading one to incorrectly estimate 
the price effect! o f the transaction.

Below, we propose an empirical framework that combines elements of 
the Barton and Sherman, and Schumann *t al. approaches. We behove that 
this strategy w il provide the best method for identifying accurately the 
competitive effects o f the acquis ition. Before setting forth tide empirical 
strategy, we first describe in greater detail the events o f the Dominican* 
Santa Cruz transaction.
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ID. HISTOUY OP TUB TRANSACTION

On March 8, 1990, Dominican Santa Cruz Hospital (‘Dominican'), a 
239-bed, not-for-profit hospital, affiliated with the Catholic Healthcare 
West system, purchased the only other hospital in the city o f Santa Gras, 
A Mi-Community Hospital ( ‘Community’). Community, which was 
affiliated with American Medical International, was Hoensed for 110 beds 
and was a for-profit entity. Dominican and Community were located 
about two miles apart. Five months after the acquisition (August 1990), 
Community was converted completely to a nursing home/rehabiUtatioa 
facility. The only other hospital in Santa Cruz county was Watsonville 
Community Hospital, located about 14 miles sooth of the city o f Santa 
Cruz. The city o f Santa Cruz is located about 40 miles south o f San Jose, 
and 80 miles south o f San Francisco. Santa Cruz county is bordered on the 
south and west by the Pacific ocean, and on the north and east by the 
Santa Cruz mountains.

Contemporaneous data on patient flows showed that the overwhelming 
majority (about 94%) o f the three Santa Cruz county hospitals’ patients 
resided in Santa Cruz county, and that most (about 97%) Santa Craz 
residents receiving inpatient hospital care received it from hospitals in that 
county.10 The patient flow data also showed that very few less than 
2.3% --o f the patients at the next closest set o f competitors originated in 
Santa Cruz county." In short, there was very little evidence to suggest that 
residents o f Santa Cruz county regarded out-of-county hospitals as good 
substitutes for in-county hospitals, or that Santa Cruz county hospitals 
•ought to attract patients from outside o f the county. Accordingly, the 
FTC’s complaint alleged that the relevant geographic market was ‘Santa 
Cruz County and/or portions o f Santa Cruz County.’ Only two

"N in e  S u n  Crux county ZIP e s i a  account for over KM  o f the privately tmeorW 
inpabcotx al the two htwpitale.

11 The next cloaeet a * p e d to r s  (Community Hoapital o f Lea Oatoa ta d  Good Samaritan 
Hoaprtal) ow e  both located in Lot G atot (Saata d a m  County). Both botpihfc w en  
approximately 23 ot See (41 a b a te s  driving time) from Dominican Santa C m  Hotpilai. 
W iuoov ile  Hoapital, by contrast, m i  only 14 rnilm from Dominican (23 m instet driving 
time).
wain iisrwaawua aei.
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hospitals—Dominical) and Watsonville Community—remained in this 
market post-merger. According to the Complaint, the merger increased 
the market share (o f patient-days) o f Dominican from 62% to 
approximately 73%, and increased the market share (of available beds) 
from 50% to 73% The Herfindahl-Hirschman Index for the relevant 
antitrust market increased by over 1,700 points (from approximately 4,620 
to approximately 6,350) when measnred by patient-days; and by over 
2,300 points (from approximately 3,770 to approximately 6,090) when 
measured by available beds. Under the Merger Guidelines enforcement 
criteria, a transaction generating concentration figures o f this magnitude 
would be presumed anticompetitive. Absent compelling evidence that such 
a merger would create substantial efficiencies, or that the exercise o f 
market power would be constrained by the threat of entry, norm aiy the 
FIC  would seek to preliminarily enjoin such a transaction.13 Had the 
FTC had the opportunity to seek a preliminary injunction in tins case, it 
would have done so .13 However, as noted earlier, the small absolute mm o f  
the transaction failed to trigger the Hart-Scott-Rodino filing thresholds, 
and the FTC was not able to seek an enforcement action until after the 
transaction was completed.

In March, 1993, approximately three years after the merger was 
consummated, the FTC accepted a consent agreement with Dominican 
Santa Cruz Hospital and Catholic Healthcare West. The consent order did 
nothing to restore the pre-merger competitive environment; it required 
only that the respondents obtain the Commission’s prior approval before 
acquiring any other hospitals in Santa Cruz County. Although all o f the 
FTC Commissioners concluded that the merger (notably had created 
significant market power, a majority o f the FTC Commissioners oondnded 
that the agency bad few good remedies available to it.14 The acquired 
hospital, Community, already had been converted to a skilled nursing/ 
rehabilitative care facility. Thus, the effects o f the merger could have been 
reversed only at considerable cost. Further, Sutter Health, a major 
Northern California hospital chain, had announced plans to construct an 
acute care hospital in Santa Cruz, and had already purchased a 3.8 acre

' ’ A c c o r* *  to the 1992 Merger GuUetaee (JOJ 1(c)), 'the [FTC] rapardi aarekrte (with 
H H is above 1SOO) to be hifbty concentrat e d . . .  [when] the poM-acrpnr H H I cxceedi IS00, it 
w fi bo pre— rd  that p arp en  producing  m  birrraac in the HHI o f wore than 100 points 
are ik d ji  to events or enhance market pov n  or fad hti la  ita c u ra re . ’
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•uffldent reaaan to betimre that tb it aoquisiboa viotataa Section 7 o f the Clayton Art. 
Ordinarily, » facta would lead the C o n a— on to seek a prekeunary iqjuoctioa ia federal 
dhtriet c o w l ’ Sae Stain— r af C hakm an Jeaet D. S tager in Support a t T h ai Irensaee of 
Content Order A  * e  M aim  DomMcm Same Crux Ho+UM. el a l I t t  F.T.C. M2 
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14 See Statement!  o f Chairman Steiger, Com nianoner Aaeuenaga, end Cem airem oer Yao 
A  (hr Matter ofDemkOam Same Cha Hajfkal. el M i l t  P T C  M2 (1994).



aite toward that end.13 The FTC reasoned that entry by this entity likely 
would already have occurred by the time divestiture could be completed, 
thereby moving the market closer to the pre-merger status quo more 
rapidly than could be accomplished through the FTC’s administrative 
process. As it turned out, some time in the second quarter o f 1996, Sutter 
Health opened the Sutter Maternity and Surgery Center with 30 tfown—t 
and 21 staffed beds.
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IV. EMPIKICAL a n a l y s is : MSTHODS AND DATA

IV(i). Basie Price Regressions

We begin our empirical analysis by first presenting some basic descriptive 
information on the behavior o f prices at the two remaining Santa Crus 
county hospitals. Our measure o f price is derived from data suppled by 
the Office o f Statewide Health Planning and Development (06H FD). For 
each quarter (1986 through 1996, inclusive) we calculate the average net 
revenue received per inpatient acute-care admission (or, alternatively, per 
patient day1*) for privately insured patients.17 O f course, hospitals provide 
numerous inpatient services, tome o f which may or may not be dcmand- 
or supply-sidr substitutes. Nevertheless, a single measure o f inpatient price 
is consistent with the so-caOod ’duster’ approach to defining hoapital 
product markets used in virtually all hospital merger investigations.1'

Saetmmnta Bm kttu Jotnm i, March 14, 1992.
"  Afi o f the eetireatea canted out with ctepeodcnt variable* defined aa par-day vatnea a n  

avtfiabk a t t t e / «  Editorial vreMte.
17 In tha OfiHPD data, th a n  a n  vartea* cefagortea for both firon aad  aat pattern nvaaaa. 
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Figure I
Q tartariy  Km I f r ib ep w  ^d w iw io a tad p a r tapatiaat Day DnwM ini ■ Hoapital

It should be noted that the price series in Figure 1 does not indods 
information on Community's prices. Normally, we would like to assess the 
competitive effects o f a merger by examining the pre- and post-merger 
prices o f both transaction partners. Unfortunately, that approach is not 
feasible here because Community was converted to a musing home/rehab 
center shortly after the acquisition, and no post-transaction price data 
are available for it.1’  We have concluded, therefore, that the best available 
test o f the impact o f removing this competitive constraint on Dominican’s 
pricing discretion is obtained from comparing Dominican's pre- and 
post-merger prices; accordingly, the regression results reported in Table 
in  below are based on this comparison. However, to assess the robustness 
of these results, we also carried out all o f regression analyses presented in 
Table III using (pre-merger) dependent and explanatory variables 
redefined as weighted averages o f the values for Dominican and 
Community. Our principal findings are robust to this modification.30

Figures 1 and 2 depict the behavior o f per-day and per-admission prices 
at Dominican and Watsonville hospitab for the entire sample period. 
The dashed vertical fine indicates the quarter in which the merger 
occurred. Visual inspection o f these series suggests that while there was aa 
upward trend in teal prices predating the transaction, prices did increase

‘’ T h i coavanhxi « u  completed by Augurt ISM. OSHPD oeatad reporting Bparate data 
for C o m ia a ty  after th r *t quarter o f 1990.
“ We t ipw hum lad w ith o u g h t  bawd oa patient daye, patient diacharget, and inpartrnt 

revenue AO produced Caa. utiaHy tha a a t  m ult*. Tha retake reported a t the JIE  Editorial 
wcfaaic arc derived uriag japatieal revenue aaighto.
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in the transaction's aftermath. Tins assessment is supported by the 
regression results reported in oohnnn (a) o f Tables in and IV. H en ire 
present simple regressions o f price (real net revenue per admission) on a 
merger dummy variable (merge) and a time trend (time and time- 
squared).11 These regressions suggest a substantial post-merger price 
increase at both Dominican and Watsonville, on the order of $700 and 
$1,800 respectively, even when the time trend is controlled for explicitly. 
We reject the null hypothesis o f no merger effect at all conventional 
significance levels.

While the results contained in Tables in  and IV are consistent with a 
merger-induced increase in price, obviously the simple specification on 
which they are based will fail to control for many o f exogenous 
determinants o f equilibrium prices (except to the extent that they follow a 
linear-quadratic time trend). I f  these omitted factors are correlated with 
merge we will improperly impute their effect to the merger. Similar to 
Schumann et a!. (1992, 1997), we next attempt to estimate a more fully 
specified reduced form price equation.

IV(ii). Reduced Form Price Equations

To ensure that the observed price effect o f the merger is not merely the

11 Al noted previously, all of the eq u atio n  reported in the paper elao have heea 
with die dependent variable o t a p M l  on a  per-inpatient day baMt. Ia  tbc fa ly  ep rd ied  
verMoo ot the price equations, wa And that tha statistical tigaMri n r  o f tha c o d b b a l  on 
m etis M b  in the Dominican equation (p -  0. II), but increasae in cfae W sttonvila  aquation
C p - a o 7 ) .
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result o f omitted variable bias, it is necessary to control for factors that 
likdy wiD affect the behavior o f prices both over time and across hospitals. 
It is dear that the unit o f output employed in this study—an inpatient 
discharge or inpatient day—is nonhomogeneous. Patient stays can and do 
vary substantially in terms o f their resource intensity. Consequently, 
cross-sectional and intertemporal comparisons o f the ‘prioe' o f this output 
are meaningless unless one controls somehow for this heterogeneity.

We employ several such oontrob. First, like other researchers (e.g., 
Simpson sod Shin (19981),we construct an index o f hospital ‘caseuM .’ The 
Healthcare Finandng Administration (HCFA) assigns a ‘caseweight’ to 
each diagnostic related group (DRG).22 This index measures the ‘ranowce 
intensity,’ used, on average, for each DRG relative to other DRGs and 
over time. The OS1IPD discharge data set includes the date o f discharge 
and DRG for each patient. Using these data, we created a quarterly 
casemix indicator for each hospital used in the empirical analysis. This 
was done ss follows. Each non-Medkare/non-Medicaid discharge at each 
hospital for each quarter was freighted using the HCFA caseweight index 
for the relevant DRG. The weighted discharges were then summed and 
divided by the total number o f discharges for each quarter at each hospital 
to obtain the casemix index.

As a farther control for discharge heterogeneity, we also include the 
average length-of-itay for privately insured patients. The rationale for 
including this measure is straightforward—each additional day o f hospital­
ization requires the consumption o f additional labor and material 
resources. One cannot compare the price o f a discharge across different 
time periods, or across different hospitals, unless one controls for 
variations in length-of-stay.

Equilibrium hospital prices also will be affected by exogenous changes 
in factor prices. We include twe variables to control for these shifts. First, 
HCFA computes a wage index for all urban areas (a county or set o f 
counties) based on the salaries and wages o f various health care workers in 
the relevant locale. This index is need to adjust hospital payments under 
the Prospective Payment System (PPS) for Medicare. As an additional 
control variable, we include the BLS Producer Price Index for surgical and 
medical instruments and apparatus.

It is well-established empirically that the growth of managnd care 
institutions (e.g., HMOs, PPOs) has facilitated more intense price 
competition among hospitals (e.g., Dranove, Shanley, and White [1993); 
Kralewski el al. [1992D, as well as greater productive efficiency. 
Consequently, other things equal, we would expect to observe lower prices

n  D RG s refer to  a  p o em o t dateifyinf patients based on medical dtignoeet < e i nrg ieal 
procedures Orrpnating at Y ak  University during the 1970a, the D RG eytUm hse beea wifety 
adopted by pa yen  w d  providers aa a  way o fd u a tfy iag  patients.
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in markets where selective contracting by managed care organizations is 
more prevalent. Ideally, we would like to utilise some measure o f the 
market share o f managed care institutions in the relevant market. 
Unfortunately, such data are not readily available. Aa a proxy, we 
calculate for each hoapital the peroentsgc o f total discharges for which the 
expected payment source is an HM O or other prepaid health plan.2* 

Similar to other empirical studies o f hospital mergers (e.g., Lynk 
{1995], Simpaon and Shin {199ID, we include a number o f other variables 
to control for exogenous demand- and cost-sids variation. These consist o f 
per capita income, the county-level unemployment rate, county population 
density, share o f admissions covered by Medicare, share o f admissions 
covered by MediCal, and the Producer Price Index for medical aad 
surgical equiposeut.

Last, we also control for the effects o f the October 1989 northern 
California earthquake, which may have reduced (exogenously) 
Watsonville’s productive capacity, leading to higher prices for reasons 
unrelated to the Dominican transaction. To capture the ooaspetitive effects 
o f this event, we create a dummy variable (quake) equal to 1 for the 4th 
quarter o f 1989 and aO subsequent periods, and 0 otherwise. We also 
include a dummy variable (entry) indicating the entry o f the small (21 bed) 
Sutter hospital in 1996.

We note that the earthquake dummy variable is potentially problematic 
for us, since it is highly ooDinear with the merger dummy. Essentially, 
there are only two quarters o f data (1989:Q4-1990:Q1) that differentiate 
these two variables. This may make it difficult to estimate the respective 
effects o f these two events on price with any precision.24 That said, there 
are reasons to doubt (hat the quake actually had an oconomicaly 
significant impact on Watson vifle’a productive capacity. Whether 
measured by total patient days or total discharges, the OSHPAD data 
suggest that Watsonvifie’s output actually increased in the aftermath o f  
the quake.23

Column (b) o f Tables HI and IV presents the reduced form price 
regressions for Dominican and Watsonville, respectively. In the case o f

" W e  recoganc that thi* w —put care tafaa  quite piatuibiy to aa  nadopmoai variable 
jotadjr datai atoned with our pries variable: ae a consequence, it* tarintona could induce 
toa i t aw w  equation* Mat ia  oar criia iatod notdM rati Aceordtagly, a a  ca tian tt our 
equation* both with a id  without tfaa variable. Nona of our retail* a n  m uitivc to  thto rfcatpn 
ia  n octfcatooa  T h an  rm d tt  a te  rtponod ia  fu« a t  tk t /W B d ta r ia l  weberie.

We aota, however, that fa the asveral of the Wafaonvflk upaatoont, the on
both a ie n a  and quake a n  tadrviduaiiy tognilfaant. w e w t ia g  that th a n  it luBrtoat variation 
ia the n n p te  to  accuntriy  ■ ttoaate both pam n atcn .

25 A n gnatooa of total pab t W day* t g t i r a  a  fane trend and the quake dtaaaty yield* a  
ii nt f f r l ia t oa qaaba o f SC3.31 fra . 45). A rittofar wa n ttoon u tfa f  total d facharp t yfaltot 
a  cotffofatn  (ftandatd trro r) oa quake equid to  53.11 (1KL24) The fufl n p e t t io a  rotuht a n  
awdfable at tha S f£  Editorial webtota.
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Dominican, adding these additional explanatory facton to the 
form price equation* leave* the coefficient on naerge essentially i 
(it aciaally increaaea slightly, from $696/admiarioe to S749/admiarioo). 
hot it does increase the standard error o f the estimate, froas S10 to S474. 
The corresponding r statistic (1.61) leads one to  reject the m l  hypnthaais 
o f no merger price effect at the p = 0.12 significance levaL For Watsoavilt,

T ab lb I 
Va b u b u  Dvdotioks

Variable N a Deacriptioa

h ag b -e f-tla y jd  
b n j tb  of-atay.w 
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real aat revenue par private 
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ta d  capaaaa par a d m M m , D e m a k a a  
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avarem  bagth-of-itay, Dr a n aira a  Hoapital 
average hoctb-of-etey, W ateoavfla Hoipitel 
av trafe  leugtbof-atay, pear group botpfcab 
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d a re  of ad reb rio u  Medicare, Doariafeaa H oapM  
•bare o f  erfmireinnt Medicare. W tteo av fc  H a s d a i  
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•bare of adndrelon* HMO ksorad, Dorebm aa 
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p f o d x v  price and i v | k i l  i
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ua m ployment rate. S ta te  Cnre County 
HCFA « a m  indm, Doereekaa 
HCFA wmm index, Watacnville 
HCFA wage index, peer group 
s  I for 4th quarter IMS a ad  after, 0 otberwim 
=  1 for 2nd quarter 1990 aad after, 0  o tberrim  
=  I for 2nd quarter 1996 m d  aAm, •  otbanrim  
tirea ficrrj 
tires trend aquared

a m *  nrvaaiti i u a m i .



Mtimatiot the price dfcct of the metier mini the expended act of 
rtfimeote rednom the retiiwslH metier effect from $1,843 pm ndaierioe 
to $496 pm mhnimiaa. In contrest to Dominicnn eqnttion, the etnndmd 
error on the merge roeffrient felt with the addition of them wftmeoti  to 
the egnetion. In thi* specification. we reject the nnO hypothesis of no 
mensr effect at the p *  0.10 oignifcanoe level
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Ta b u  II 
Dmaurnva Statistics

Variable Name M m M U n a M a r i a m
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IV(iii). Reduced Form Price Estimates with ‘Peer Group 'Controls

Although we have attempted to specify the reduced form price aquatioo 
at fully at possible, it it questionable whether this specification fully 
captures all o f tha exogenous factors that might affect the equilbrmm  
prices o f the merged entity and its competitors.2* To better capture the 
effects o f these factors, and thus estimate more precisely the equilibrium 
impact of the merger, we incorporate into our empirical approach 
elements o f the Barton and Sherman [1984] and Kim and Singal (1993] 
merger studies. These studies analyzed movements in the price o f the 
product affected by the merger, conditional on the price o f a substitute 
product believed to have faced similar demand and cost conditions, ta t 
which is unaffected by the merger. By so doing, they controlled for 
otherwise unobserved demand and cost factors, unrelated to the merger, 
that might influence intertemporal price behavior at the merging entities.

The State o f California has undertaken two studies to categorise 
hospitals into ‘peer groups’ for purposes o f setting Medi-Cal re­
imbursement levels, the most recent in 1991 (Department o f Health 
Services, [1991]). These studies form the basis for the construction o f the 
control group used here. The peer grouping method used by the State o f 
California first placed specialty, teaching, and prepaid hospitals in their 
own separate peer groups. The study then used ‘cluster’ analysis to group 
rural hospitals and other ‘unusual’ hospitals (see State o f California 
[1991], $ 3). After the latter were classified into these peer groups, only 
urban short term facilities remained. These facilities were then subdivided 
into peer groups on the basis o f licensed bed sire. In the 1982 study, 
Dominican Santa Cruz and Community Hospital o f Santa Cruz were 
placed in the *moderateiy-rized’ urban category, while W atsonvile was 
placed in the ‘smaD-urban’ hospital peer group. In the 1991 study, 
Dominican Santa Cruz was placed in the ‘medium-sized urban’ hospital 
peer group, which consisted o f all hospitals not elsewhere classified with 
between 170 and 270 Licensed beds. Watsonville was placed in the 
‘moderately smaO- sized’ urban hospital peer group, which consisted o f all 
hospitals not elsewhere classified with between 95 and 170 licensed beds.

We used the following procedure to establish a control group for the 
current study. First, to ensure that peer hospitals were located in markets 
as similar as possible to the Santa Cruz market, hospitals located in 
counties that were part o f very large Primary Metropolitan Statistical 
Areas (PMSAs) were eliminated. This eliminated hospitals located in the 
following counties: Los Angeles, Orange, Ventura, Riverside, San 
Bernardino, San Diego, San Francisco, Alameda, Contra Costa, Marin,

** Several of the control variebtei (income, popdeneity, unanploy, hmo aad  wage) w y  ootjr 
on aa  aooaal, not quarterly. bans.
•  UtttmU NHbtan U4. M l.



t u b  con n m n vB  b f f b c t s  o p  n o t -p o k - p r o f it  h o s p it a l  m t a n s  79

San Mateo and Santa Clara. The competitive environment in such large 
urbanised areas likely is very different from that found in tha leas 
urbanised area o f Santa Crux.

Next, the peer group was restricted to those hospitals that were placed 
in any o f the short term urban hospital peer groups in tbs 1991 California 
study, and were licensed with between 100 and 300 beds in that year. While 
somewhat arbitrary, these licensed bed cut-offs would appear to limit the 
sample to hospitals reasonably comparable to the hospitids in Santa Chat. 
This left 41 potential peer group hospitals. We next rfhn«n»f<i thorn 
hospitals in this group that were not in the same bedsize category, and/or 
that did not fall under one o f the urban hospital groupings in the 1912 
California Peer Group survey. This left 33 potential peer group tuMpitals. 
Eight more hospitals were eliminated because (according to the 1996 AHA 
Guide) they did not fall into the appropriate bedsize category. We than 
eliminated all hospitals that had themselves been involved in a horizontal 
acquisition u  reported in the OSHPD Hospital History Listing database, 
or were located in a county whare a horizontal merger had occurred during 
the sample period. This group o f 16 remaining hospitals constitutes oar 
peer group (see Appendix A).

Column (c) o f Tables QI and IV presents estimates o f the reduced form 
price regressions incorporating the peer group controls. In these equations 
the dependent and explanatory variables have been redefined as the 
difference between the own- and peer group value (e.g., in the Dominican 
equation, the dependent variable equals the Dominican price minus the 
(mean) peer group price). The results from this specification continue to  
suggest a fairly large price effect from the transaction ($l,005/aAni*aion 
in the case of Dominican; $672/admission in the case o f Watsonville). 
These estimates are statistically significant at the p =  0.06 and p =* 0.10 
levels, respectively.

Many of the other coefficients in this equation have the expected ago, 
but are not always statistically significant The coefficient on average 
Icngth-of-stay (alot_d and aloe_w) is positive in both equations, and 
significant at the p =  0.02 level. The medical equipment prioe index is 
positive in both equations, as expected, but significant at conventional 
levels only in the Watsonville equation. Similarly, the estimated parameter 
oo the casemix index is positive sod significant only in the Watson vide 
equation. The HMO share variable is negatively related to price in both 
equations, as one would expect, but is never significant.

We also observe an interesting pattern o f results on the two event 
variables, quake and entry. In both equations, the coefficient on entry is 
large and positive; in the case o f Dominican, we can reject the null o f a 
zero coefficient at the p = 0.04 significance level. Obviously, this is 
somewhat counterintuitive; one possible explanation is that the entry o f 
Sutter induced Dominican to increase its quality, leading to higher prices
• KMMUnUlMI.



and higher unit costs. This possibility receives some support Croat the 
expense regressions reported ia ootamn (d), which show that Dominican's 
expenses per admission increased by about $263 (p =  0.08) when Sorter 
entered tbs market However, the results for the Watsonville equation do 
not support this hypothesis.

The partem of coefficients on quake (positive in the Dominican price 
equation, negative in the Watsonville price equation) can be potentially 
rationalized as an exogenous quality reduction at Watsonville that allowed 
Dominican to raise its price. The quake coefficient is not significant in 
the Dominican equation, however, though it is in the Watsonville equation (P -  0.06).
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V. ALTHENATTVa EXPLANATIONS FOE THB POCT-MEBQUt PMCS MCBIASB

While the empirical results presented in Tables III and IV suggest a post- 
merger price increase—with the evidence strongest in the case of the 
merged entity, Dominican—our inability to observe and measure qaaHty 
perfectly means that we cannot rode out the possibility that the price 
increases reflect improvements in quality, rather than increased price-oost 
markups with unchiuiged (or even diminished) quality levels. The evidenoe 
on this possibility is mixed. We observe first that the parties to the 
acquisition made no such claims in defense of the transaction. If significant 
quality improvements resulted from the transaction, they were not 
foreseen by the parties at the time of transaction. Rather, the parties 
claimed that the efficiencies from the transaction would derive from the 
realization of scale-related production efficiencies.37 To the extent that 
such scale economies were realized, we would expect prices to faB, other 
things held constant.

It is perhaps conceivable that consolidation of particular services at 
Dominican could lead to volume-related quality increases—for example, 
because clinical outcomes for some procedures improve as the procedure is 
performed with higher frequency at a particular location.3* Then, 
Dominican might be able to capture some or all of the value of this quality 
increase in the form of higher prices.

The problem with this explanation is that it fails to explain the post­
merger increase in price at Watsonville Hospital. If the elimination of 
Community Hospital as a provider of the services in question leads to 
higher (quality-unadjusted) prices at Dominican because of the efficiencies

27 Sm  Stmlcm u it o f Crwnnieeinnei Yao. D nadaicaa d a  treed that Commaaity Haepital 
wa* iacfkaently «naD, and that efloieadce could therefor* be naltaad by eoavertiag it to a 
dolled aurdqg/rahabilitatioo facttty , and chaaaaHng its patieot* to  D aw iakaa.

“ For a  Urge m i n t  o f  dM cal procedure* th a n  ■ empirical evidence that oatooaaae 
aoprove with patient vohune. .lea, e .g , Begs al. P99g] and Selby et aL [19%].
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described in the preceding paragraph, Watsonville would either haws to  
(1) reduce its priee (assuming that its quality remained unchanged); or (2) 
match Dominican’s quality increase. If Watsonville captured some o f the 

- patient flow that otherwise would have patronized Community, then it too 
might be able to realize volume-related quality increases. But if  this 
occurred, then it is unclear why prices would rise unleu the transaction 
also had adverse competitive effects.2* In a competitive market, prices are 
determined by cost, not demand (demand determines the equilibrium 
quantity, but price will be determined by marginal cost). If the quality o f  
certain services increases at both hospitals (but costs remain unchanged), 
then there still he a market-wide increase in demand for tha service, 
leading to an increase in the total quantity sold. But if  marginal costs are 
constant, and prices are determined competitively, the prios at which this 
service is sold would not change. If prioee increase, it suggests that the 
transaction has increased market power, even if  it simultaneously yielded 
efficiencies.

It perhaps is conceivable that the merger led to other types o f quality 
increases at both Dominican aad W atsonvile that are not related to  
volume, but which manifest themselves in greater resource use per patient 
If so, we might observe a post-merger increase in eipcnaes per admiasion 
or expenses per day—hence prices—at both hospitals, other things held 
constant We carry out two tests o f this hypothesis. First, we construct 
dependent variables equal to the difference in per admission expenses 
between Dominican (Watsonville) and the peer group, and regime this 
difference against the same explanatory variables employed in the column 
(c) regressions. Column (d) o f Tables in  and IV reports the results of these 
regressions. The results o f this test do not support the hypothesis o f higher 
post-merger quality. In the Dominican equation, the coefficient oa merge 
suggests only a small increase in per-admimion expenses; we cannot reject 
the hypothesis that there was no post-merger increase in per-admisaioc 
expenses. Similarly, in the Watsonville expense regressions we find only a 
small (S79) post-merger increase in per-admission expenses; as with 
Dominican, we cannot reject the hypothesis that the true coefficient on 
merge equals zero.

We conduct a second test o f the efficiency hypothesis by examining data 
on patient flows. If the transaction improved the quality o f hospital oars 
provided in Santa Cruz County, relative to that provided in hospitals 
outside the county, we would expect to obeerve (cetirti partita) an 
increase in the proportion o f Santa Cruz County residents who seek 
hospital cure within Santa Cruz county. To test the efficiency hypothesis,

*H »e other pomibiKty is that marguml cost increase* with ou tpu t Thit posaihiUty is 
difficult to reconcile with the efficiency deim e actually pot forth by the partim; Le , that the 
merger allowed the aeetped eetrty to  tojfly ecafe-mkted reduction* in a sk  co*t
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Chairman Foster, Chairman Michael and ladies and gentlemen of the Interim Health 

Committee on Certificate of Need (Committee), my name is Wes Cleveland. I am an 

attorney who works in the American Medical Association’s (AMA) Department of State 

Legislation. For the past four years I have spent much of my time monitoring national 

legislative and regulatory certificate of need (CON) developments. I appreciate the 

opportunity to share with you some of the trends that I have seen, and some of the 

information I have gathered about CON from reviewing the academic literature and 

recent state legislative CON studies. I also want to give you a brief sense of how your 

state’s CON program compares with other states.’ I hope that the information I will share 

with you will be useful as you think about your state’s CON program and its future 

direction.

A. Landscape of CON programs and trends

Before I discuss the findings of CON studies, I would like to give you a sense of the 

differing types of CON programs out there and legislative and regulatory trends.

Although 36 states have some type of CON program, state programs can vary widely. 

Some CON programs apply to a broad range of health care facilities and health services. 

Within these states, there can, however, be a significant difference in the monetary
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thresholds that trigger the application of CON requirements, with some thresholds being 

“dollar zero” and others being set at millions of dollars, both for facilities and major 

medical equipment acquisition. A number of other states have, however, more narrowly 

circumscribed statutes. For example, Florida’s program only applies to hospitals, long­

term care facilities, hospices, and ICF-MRs. Nebraska’s, Oklahoma’s, and Ohio’s CON 

programs only apply to long-term care facilities. Illinois’ program applies only to health 

care facilities. At the extreme is Wisconsin, which while having a CON program “on the 

books,” has not had an active CON program for the last 12 to 15 years.

In terms of regulatory and legislative trends, very little has occurred in terms of CON 

expansion. There have been legislative proposals to reintroduce CON programs in repeal 

states, but these have made very little headway. At the same time, there has also been 

little in the way of restricting the scope of CON programs.

Concerning your state’s CON program, it appears to me that it is one of the most 

comprehensive state CON programs. For example, only Alaska, New York, and North 

Carolina regulate more services (28 to West Virginia’s 27). In terms of res! ictiveness, 

the American Health Planning Association ranks the West Virginia CON program as the 

fifth most restricting CON program in the U.S. As you will see, restrictiveness correlates 

with increased health care costs.

I would now like to share some thoughts with you about the central findings of a wealth 

of siudy concerning CON.
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There is a compelling body of peer-reviewed academic research spanning over three 

decades, and state legislative-commissioned CON studies, demonstrating that CON 

programs have failed to achieve their purported purpose- to restrain health care costs. In 

fact, there is evidence showing that CON programs have actually increased health care 

costs. A few examples will be sufficient to prove this point, and while there is a wealth 

of academic CON literature showing that CON has not achieved its objectives, I will 

generally confine my references to recent state legislative CON studies with the hope that 

they might be the most relevant to you.

A . C O N  d o cs n o t c o n tro l h e a lth  c a re  co sts.

The only academic study I will mention today was the result of a major research project. 

Published in 1998 in the Journal of Health Politics, Policy and Law by Conover and 

Sloan, this study was entitled “Does Removing Certificate-of-Need Regulations Lead to a 

Surge in Health Care Spending?” The study examined the purported cost-control claims 

of CON over a twenty-year period, and focused on whether CON repeal led to increased 

health care costs. The study concluded, “There is no evidence of a surge in acquisition 

of facilities or in costs following removal of CON regulations.” A number of state 

legislative-commissioned studies have reached similar findings. For example, a February 

2007 CON study prepared by the Lewin Group at the request of the Illinois Legislature 

and entitled “An Evaluation of Illinois* Certificate of Need Program,” concluded that “A 

review of the evidence indicates that CONs rarely reduce health care costs, and on 

occasion, increase cost in some states.” [Page 16]. In November 2006, pursuant to a 

request from the Georgia Legislature, the Center for the Report of Data Analyses of
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Georgia State University submitted a 264-page “Report of Data Analyses to the Georgia 

Commission on the Efficacy of the CON Program” (the Georgia Legislature created the 

Commission). This report concluded, “Across all markets, states ranked as having the 

most rigorous CON regulation have statistically significantly less competition than non- 

CON states....Lower levels of competition are associated with higher costs.” [Page 7]. 

That report also found that “CON regulation is associated with higher private inpatient 

costs.” [Page 8]. Still another example is the CON study performed by the Missouri 

Senate Interim Committee on Certificate of Need released in December 2006. This study 

found that “Certificate of need acts as an artificial barrier to entry stifling competition and 

innovation in the healthcare market... Not only does this lead to higher healthcare costs 

but h also limits patient choice.” [Page 13]. There are many other peer-reviewed 

academic studies that I could cite that have concluded that CON has either failed to 

control, or has actually increased, health care costs, and I will be happy to provide you 

with references if that would be helpful to you.

B. CON is not an effective quality improvement mechanism.

Although CON programs were not developed to address quality concerns, some have 

proposed that CON can promote quality. These quality claims have also been closely 

examined, and the results are, at best, inconclusive. For example, the Georgia legislative 

study referenced earlier stated, “There is considerable variation on a number of 

dimensions of quality across markets. However, there is no apparent pattern with respect 

to Certificate of Need regulation and no statistical correlation.” [Page 9]. The Lewin

4



Group’s report for the Illinois Legislature similarly concluded that, concerning the ability

of CON laws to increase the quality of care,

even the strongest supporters of maintaining the program agree that the 
area where CON can directly influence quality is narrow....CON laws’ 
impact on quality and care is limited.

[Page ii]. An earlier study from 1999 performed by the Washington State Joint

Legislative Audit and Review Committee entitled "Effects of Certificate of Need and Its

Possible Repeal," likewise stated, “The evidence is weak regarding the ability of CON to

improve quality by concentrating volume of specialized services.” [Page 3].

C. CON does not improve access to care.

There is little evidence that CON positively affects access to care. For exaiiple, in 2003 

the Michigan Department of Community Health commissioned two noted CON public 

policy scholars at Duke University to evaluate Michigan’s CON program. That study, 

entitled “Evaluation of Certificate of Need in Michigan,” found that “CON has limited 

ability to inpact the overall cost of health care or to address issues raised by care for the 

uninsured and underinsured.” [Page 132]. The 2007 Illinois legislative stud) performed 

an extensive economic analysis that compared the profit margins of safety-net hospitals 

in CON-states with safety-net hospitals <n non-CON states. The study concluded that its 

collective research and analysis “do not support the argument that CONs provide a 

protective effect for safety-net hospitals’ financial status” [Page 28] The Georgia 

legislative commission study found that CON’s affect on access was no more than 

“mixed.” [Page 72]. Academic literature examining CON’s purported affect on access 

has reached similar conclusions.



In summary, 36 states have some form of CON law. Of those states, West Virginia ranks 

in the top five in terms of restrictiveness, which is contrary to the national trend of not 

expanding CON programs. Therefore, based on state legislative CON activity that I have 

been following for several years, I can tell you that West Virginia's recent decision to 

authorize a more restrictive CON rule is not in the norm.

I applaud the West Virginia Legislature for its willingness to evaluate its CON Laws, as a 

number of other state legislatures have recently done. Such an evaluation may be 

particularly appropriate now, since conclusive evidence demonstrates that CON does not 

control and may add to health care costs, CON is not an effective means of quality 

improvement, and CON does not promote access to health care. As the Illinois 

legislative report perhaps stated best “our results are consistent with a body of literature 

that indicates CON rarely achieves its stated goals." [Page 28]. I hope that you find this 

information useful as you think about your own state’s CON program.

Thank you

D . C o n clu sio n
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Certificate of Need hinders health care innovation

1. Posted by The Birm ingham  News October 14.2007 2:00 A M

Bv M IC H A E L  M O R R IS E Y  and M IC H A E L  C IA M A R R A

Entrepreneurs and innovators are developing new wavs to deliver 
health care that are more convenient, higher in quality and less 
costly than currently available health services. The level o f scientific 
knowledge that w ill be discovered over the next 25 years w ill be 
four to seven times greater than the past 25 years, and we can expect 
dramatic breakthroughs and discoveries in health care that stagger
the imagination.
Unfortunately, bureaucratic relics o f the past often stand in the wav 
o f developing a 21st century, intelligent health system.

Alabama's Certificate o f Need is an amazing program that requires 
hospitals, nursing homes and other medical facilities such as 
ambulatory surgery centers and diagnostic imaging facilities to have 
the exp licit approval o f the state before they can operate. When 
implemented in the 1960s and 1970s. CO N  was intended to control 
rising health-care costs that resulted from cost-based 
reimbursement.

'W hat is amazing is that there is virtually no rigorous em pirical 
evidence that the program has been effective in reducing hospital or 
health-care costs and some evidence that it increases costs. This was 
true in the heyday o f the program in the 1980s and is s till true in 
more recent evaluations. Y e t CO N  continues to exist for hospitals 
in  Alabam a and 25 other states and effectively lim its new hospital 
construction and even needed renovation.

Consumers don't save money as a result o f the CO N  program. 
Currently, hospitals and other protected providers argue that CO N



patients. It certainly does. Another wav to sav this is that existing 
providers are collecting prices which are higher than their costs and 
probably higher than the new entrants would charge. So. hv their 
own admission, we pay higher prices.

C O N  provides less choice and less innovation.

Entry o f new ambulatory surgical providers is no triv ia l issue. We 
a ll have friends or fam ily members who have had an ambulatory 
procedure performed that only a few years ago would have requited 
a dav or more in the hospital. The American Hospital Association 
reported that in 2004. there were more than 1 7 outpatient surgeries 
conducted in U.S. hospitals for every one surgery that required an 
overnight stay. Ambulatory surgery centers represent a competitive 
alternative to hospitals for these outpatient procedures.

Nationally, recent research suggests that on average, every free­
standing ambulatory center per 100.000 population in « 
metropolitan area is associated w ith a reduction o f 4.3 percent in the 
number o f hospital-based outpatient procedures. The battle in 
Georgia was over entry o f new providers and choices and ultimately 
over who gets the patients. In states like  Georgia. North Carolina 
and Alabama, the CON  agency plavs a big role in deciding who gets 
the patients and what access those patients have to new technology.

C O N  is not only focused on keeping out new forms o f health care 
delivery, it is also concerned w ith how, or even if. existing 
providers can serve their communities. One need look no further 
than the burgeoning U.S. 280 corridor in Birmingham or the growth 
in  Madison Countv near Huntsville to appreciate that many people 
in increasingly congested areas o f the state now have longer travel 
times to get to a hospital.

In both communities, existing hospitals land new providers'! would



almost certainly be w illing to build in the growth corridor. Much o f 
what stops them is the CO N  process. Any proposed action w ill be 
opposed bv existing hospitals in the community because o f the 
threat to their established patient flow. So. in addition to the usual 
construction and operating costs, an effort to expand w ill be tied up 
with CO N  hearings, decisions, appeals and more appeals.

Finally. Alabamians needn't be reminded o f the embarrassment o f a 
former governor and a former hospital C EO  who were convicted in 
a federal bribery case associated with an appointment to the 
Alabama CO N  board.

competition and thereby offer the potentia l for substantial profits are 
tempting targets for unscrupulous politicians, bureaucrats and 
businesses. These temptations can be overcome with sufficient 
monitoring and can.ful processes, but it seems foolish to go through 
a ll o f that for a program that doesn't provide benefits to the citizens 
o f the state.

The CON program never controlled costs and has become a 
mechanism to lim it competition in  health care, making a ll o f us 
worse off. Alabama's CO N  is a hindrance. Seven years ago. The 
Birm ingham News noted. "Ifs time A labama consider whether 
C O N  should be tossed into the dump heap." It's past time. Ifs time 
now for the Legislature to dismantle CO N  completely.

Michael Morrisev is g professor o f health economics la UAB.

School of Public Health.

E-mail: morrisev(q)uab.edu

Michael Ciamarra is vice president qf (be. Alabama Policy Institute,

E-mail: michaelc($alabamapolicv.or%
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T h i s  d o c u m e n t  i t  a v e r t a b l e  i n  t h r e e  f o r m a t e :  t h i s  w e b  p a g e  ( f o r  b r o w s i n g  o o n t o n t ) ,  P D F  

( c o m p a r a b l e  t o  o r i g i n a l  d o c u m e n t  f o r m a t t i n g ) ,  a n d  W p r d E t o r f K t  T o  v i e w  t h e  P D F  y o u  w i  

n e e d  A c r o b a t  R e a c t o r ,  w h i c h  m a y  b e  d o w n l o a d e d  f r o m  t h e  A d o b e  a l t o . F o r  a n  o f f i c i a l  

s i g n e d  c o p y ,  p l e a s e  c o n t a c t  t h e  A n t i t r u s t  D o c u m e n t s  G r o u p .

U J S .  D E P A R T M E N T  O F  

J U S T I C E

A n t i t r u s t  D i v i s i o n

City Center Building 
1401H  Street NW, Suite 4000 
Washington, DC 20530 
(202)307-0001

C o m p e t i t i o n  i n  H e a l t h c a r e  a n d  C e r t i f i c a t e s  o f  N e e d

M A R K  J .  B O T T I  

C h i e f ,  L i t i g a t i o n  I  S e c t i o n  

U . S .  D e p a r t m e n t  o f  J u s t i c e ,  A n t i t r u s t  D i v i s i o n

B e f o r e  A  J o i n t  S e s s i o n  o f  

T h e  H e a l t h  a n d  H u m a n  S e r v i c e s  C o m m i t t e e  o f  t h e  S t a t e  S e n a t e

a a d

T h e  C O N  S p e c i a l  C o m m i t t e e  o f  t h e  S t a t e  H o u s e  o f  

R e p r e s e n t a t i v e s  

o f  t h e  G e n e r a l  A s s e m b l y  o f  t h e  S t a t e  o f  G e o r g i a

F e b r u a r y  2 3 , 2 0 0 7

G o o d  a f t e r n o o n .  J  w a n t  t o  t h a n k  C h a i r m a n  T h o m a s  a n d  C h a i r m a n  

C o o p e r  f o r  t h e i r  i n v i t a t i o n  t o  t h e  A n t i t r u s t  D i v i s i o n  o f  t h e  U . S .

D e p a r t m e n t  o f  J u s t i c e  t o  a p p e a r  b e f o r e  y o u  t o d a y  a n d  t o  s h a r e  o u r  

v i e w s  o n  t h e  i m p a c t  o f  C e r t i f i c a t e  o f  N e e d  ( " C O N ” )  l a w s  o n  

h e a l t h c a r e  m a r k e t s .

M y  n a m e  i s  M a r k  B o t t i .  I  a m  t h e  C h i e f  o f  t h e  L i t i g a t i o n  I  S e c t i o n  o f  

t h e  A n t i t r u s t  D i v i s i o n .  M y  g r o u p  h a s  a p p r o x i m a t e l y  3 0  a t t o r n e y s  a n d  

a d d i t i o n a l  s t a f f  d e d i c a t e d  t o  e n f o r c e m e n t  o f  t h e  a n t i t r u s t  l a w s  a n d  

a d v o c a c y  o f  t h e  i m p o r t a n c e  o f  c o m p e t i t i o n  i n  a  n u m b e r  o f  s e c t o r s  o f  

t h e  n a t i o n ' s  e c o n o m y .  I n  p a r t i c u l a r ,  w e  f o c u s  t o  a  s u b s t a n t i a l  d e g r e e  o n

bltp^A vw w .usdc|.gqvA tB^puhlk/com inents/221734J»t»n 11/16/2007
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h e a l t h c a r e  m a r k e t s .  I n  d o i n g  t h a t  w o r k ,  w e  c o n f e r  c l o s e l y  w i t h  a  l a r g e  

t e a m  o f  A n t i t r u s t  D i v i s i o n  e c o n o m i s t s  h o l d i n g  d o c t o r a t e s  i n  t h e  s t u d y  

o f  m a r k e t s  a n d  t h e i r  p e r f o r m a n c e ,  i n c l u d i n g  a  n u m b e r  w i t h  

s p e c i a l i z a t i o n  i n  t h e  p e r f o r m a n c e  o f  h e a l t h c a r e  m a r k e t s .  W e  a l s o  

c o n f e r  c l o s e l y  w i t h  t h e  a t t o r n e y s  a n d  e c o n o m i s t s  a t  t h e  F e d e r a l  T r a d e  

C o m m i s s i o n ,  w h o  a l s o  h a v e  d e d i c a t e d  t i m e  t o  t h e  s t u d y  o f  h e a l t h c a r e  

m a r k e t s .

M y  r e m a r k s  t o d a y  a r e  b u i l t  o n  t h e  w o r k  o f  t h e s e  p r o f e s s i o n a l s  a n d  t h e  

A n t i t r u s t  D i v i s i o n ' s  d e c a d e s  l o n g  f o c u s  o n  h e a l t h c a r e  m a r k e t s .  O v e r  

t h o s e  y e a r s ,  w e  h a v e  b r o u g h t  m a n y  a n t i t r u s t  c a s e s  i n  m a r k e t s  a c r o s s  

t h e  c o u n t r y  i n v o l v i n g  h o s p i t a l s ,  p h y s i c i a n s ,  a m b u l a t o r y  s u r g e r y  

c e n t e r s ,  s t a n d - a l o n e  r a d i o l o g y  p r o g r a m s ,  m e d i c a l  e q u i p m e n t ,  

p h a r m a c e u t i c a l s  a n d  o t h e r  h e a l t h c a r e  p r o d u c t s .  T h r o u g h  t h a t  w o r k  w e  

u n d e r s t a n d  t h e  c o m p e t i t i v e  f o r c e s  t h a t  d r i v e  i n n o v a t i o n  i n  a n d  c o n t a i n  

t h e  c o s t s  o f  h e a l t h c a r e .  W e  c o n s u l t  r e g u l a r l y  w i t h  f e d e r a l  a n d  s t a t e  

a g e n c i e s  r e s p o n s i b l e  f o r  t h e  d e l i v e r y  o f  h e a l t h c a r e  s e r v i c e s  a n d  t h e  

s e t t i n g  o f  h e a l t h c a r e  p o l i c y .  O u r  a t t o r n e y s  a n d  e c o n o m i s t s  s t u d y  t h e  

l a t e s t  a c a d e m i c  a n d  p o l i c y  w o r k s  i n  h e a l t h c a r e  o n  a n  o n g o i n g  b a s i s .  

W e  h a v e  o n  m a n y  o c c a s i o n s  m e t  i n f o r m a l l y  a n d  f o r m a l l y  w i t h  e x p e r t s  

i n  t h e  f i e l d .  F o r  e x a m p l e ,  i n  t h e  f i r s t  h a l f  o f  t h e  1 9 9 0 s ,  t h e  F e d e r a l  

T r a d e  C o m m i s s i o n  a n d  t h e  A n t i t r u s t  D i v i s i o n  c o m m i t t e d  s u b s t a n t i a l  

r e s o u r c e s  t o  t h e  s t u d y  o f  c o m p e t i t i v e  m a r k e t s ,  o u t  o f  w h i c h  e f f o r t  w e  

p r e p a r e d  a  s e r i e s  o f  n i n e  a n t i t r u s t  e n f o r c e m e n t  p r i n c i p l e s  t h a t  g u i d e

i n d u s t r y  b e h a v i o r  t o d a y  I  w o r k e d  o n  t h o s e  e n f o r c e m e n t  s t a t e m e n t s  

a n d  a m  d i r e c t l y  r e s p o n s i b l e  f o r  t h e i r  a p p l i c a t i o n .  M o r e  r e c e n t l y ,  i n  

2 0 0 3 ,  w e  c o n d u c t e d  2 7  d a y s  o f  h e a r i n g s  o n  c o m p e t i t i o n  a n d  p o l i c y  

c o n c e r n s  i n  t h e  h e a l t h c a r e  i n d u s t r y ,  h e a r d  f r o m  a p p r o x i m a t e l y  2 5 0  

p a n e l i s t s ,  e l i c i t e d  6 2  w r i t t e n  s u b m i s s i o n s ,  a n d  g e n e r a t e d  a l m o s t  6 , 0 0 0

p a g e s  o f  t r a n s c r i p t s . ^  A s  a  r e s u l t  o f  t h a t  e f f o r t ,  w e  p u b l i s h e d  a n  

e x t e n s i v e  r e p o r t ,  e n t i t l e d  Improving Health Care: A Dose o f
Competition,  i n  J u l y  2 0 0 4 . ^  I  o v e r s a w  t h e  A n t i t r u s t  D i v i s i o n ' s  w o r k  

o n  t h o s e  h e a r i n g s  a n d  t h a t  r e p o r t  a n d  a m  t h e  d e s i g n a t e d  p o i n t  o f  

c o n t a c t  a t  t h e  D i v i s i o n  r e g a r d i n g  t h e  r e p o r t .

I .  S c o p e  o f  R e m a r k s

r h e  A n t i t r u s t  D i v i s i o n ' s  e x p e r i e n c e  a n d  e x p e r t i s e  h a s  t a u g h t  u s  t h a t  

C e r t i f i c a t e  o f  N e e d  l a w s  p o s e  a  s u b s t a n t i a l  t h r e a t  t o  t h e  p r o p e r  

p e r f o r m a n c e  o f  h e a l t h c a r e  m a r k e t s .  I n d e e d ,  b y  t h e i r  v e r y  n a t u r e ,  C O N  

l a w s  c r e a t e  b a r r i e r s  t o  e n t r y  a n d  e x p a n s i o n  a n d  t h u s  a r e  a n a t h e m a  t o  

f r e e  m a r k e t s .  T h e y  u n d e r c u t  c o n s u m e r  c h o i c e ,  w e a k e n  m a r k e t s '  a b i l i t y

http*y/w w w .usd(3.gov/afr/pubtic/com m enta/223754.htni 11/16/2007
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t o  c o n t a i n  h e a l t h c a r e  c o s t s ,  a n d  s t i f l e  i n n o v a t i o n .  W e  h a v e  e x a m i n e d  

h i s t o r i c a l  a n d  c u r r e n t  a r g u m e n t s  f o r  C O N  l a w s .  T h e y  d o  n o t  p r o v i d e  

a n  e c o n o m i c  j u s t i f i c a t i o n  f o r  d e p r i v i n g  c o n s u m e r s  o f  t h e  b e n e f i t s  o f  

f r e e  m a r k e t s .  T o  t h e  e x t e n t  n o n - e c o n o m i c  g o a l s  a r e  p u r s u e d ,  t h e  u s e  o f  

C O N  l a w s  t o  h e l p  p u r s u e  t h e m  i m p o s e s  s u b s t a n t i a l  c o s t s .  T h o s e  g o a l s  

c a n  b e  b e t t e r  a c h i e v e d  t h r o u g h  o t h e r  m e c h a n i s m s .  I  w i l l  e x p l a i n  o u r  

r e a s o n i n g  i n  m o r e  d e t a i l  i n  j u s t  a  m o m e n t ;  b u t  f i r s t  a l l o w  m e  t o  

r e s p e c t f u l l y  s u g g e s t  t o  y o u  o u r  b o t t o m  l i n e  —  w e  h o p e  y o u  w i l l  

c a r e f u l l y  c o n s i d e r  t h e  s u b s t a n t i a l  c o s t s  t h a t  C O N  l a w s  i m p o s e  o n  

c o n s u m e r s  a s  y o u  e v a l u a t e  w h e t h e r  t o  r e f o r m  t h o s e  l a w s  i n  y o u r  s t a t e .

I  h a v e  n o t  c o m e  h e r e  t o d a y  t o  d i s c u s s  t h e  d e t a i l s  o f  a n y  p a r t i c u l a r  

p r o p o s a l  b e f o r e  y o u  f o r  t h e  r e f o r m  o f  G e o r g i a ' s  C O N  l a w s .  I  a m ,  

h o w e v e r ,  g e n e r a l l y  f a m i l i a r  w i t h  t h e  i s s u e s  b e f o r e  y o u  a n d  r e c o g n i z e  

t h e m  a s  i s s u e s  t h a t  C O N  l a w s  p r e s e n t  i n  o t h e r  s t a t e s  a n d  o t h e r  

m a r k e t s .  M y  r e m a r k s ,  a c c o r d i n g l y ,  w i l l  f o c u s  o n  t h e  i m p a c t  o f  a n d  

j u s t i f i c a t i o n s  f o r  C O N  l a w s  g e n e r a l l y .  F o r  y o u r  c o n v e n i e n c e ,  I  a m  

l e a v i n g  w i t h  y o u  f o e  w r i t t e n  t e x t  o f  t h e s e  r e m a r k s  w i t h  c i t a t i o n s  t o  

r e l e v a n t  s o u r c e s  i n c l u d e d .

I n  o f f e r i n g  t h e s e  r e m a r k s ,  p l e a s e  u n d e r s t a n d  t h a t  i t  i s  n o t  t h e  A n t i t r u s t  

D i v i s i o n ' s  i n t e n t  t o  " f a v o r  a n y  p a r t i c u l a r  p r o c o m p e t i t i v e  o r g a n i z a t i o n  

o r  s t r u c t u r e  o f  h e a l t h  c a r e  d e l i v e r y  o v e r  o t h e r  f o r m s  t h a t  c o n s u m e r s  

m a y  d e s i r e .  R a t h e r ,  [ o u r ]  g o a l  i s  t o  e n s u r e  a  c o m p e t i t i v e  m a r k e t p l a c e  

i n  w h i c h  c o n s u m e r s  w i l l  h a v e  t h e  b e n e f i t  o f  h i g h  q u a l i t y ,  c o s t -

e f f e c t i v e  h e a l t h  c a r e  a n d  a  w i d e  r a n g e  o f  c h o i c e s  O u r  o v e r a l l

m i s s i o n  i s  t o  p r e s e r v e  a n d  p r o m o t e  c o m p e t i t i o n ,  r a t h e r  t h a n  t o  p r e s e r v e  

a n y  p a r t i c u l a r  m a r k e t p l a c e  r i v a l  o r  g r o u p  o f  r i v a l s .

D .  I m p o r t a n c e  o f  C o m p e t i t i o n  a n d  t h e  H a r m  C a n s e d  b y  

R e g u l a t o r y  B a r r i e r s  t o  E n t r y

A .  T h e  B e n e f i t s  o f  C o m p e t i t i o n  I n  H e a l t h c a r e

L e t  m e  s e t  t h e  s t a g e  f o r  e x p l a i n i n g  o u r  c o n c e r n s  a b o u t  t h e  h a r m  f r o m  

C O N  l a w s  b y  t a l k i n g  f o r  a  m o m e n t  a b o u t  c o m p e t i t i o n  i n  h e a l t h c a r e  

g e n e r a l l y .  N o  d o u b t  t h e r e  a r e  a s p e c t s  o f  t h e  d e l i v e r y  o f  h e a l t h c a r e  

s e r v i c e s  t h a t  m a k e  h e a l t h c a r e  d i f f e r e n t  f r o m  o t h e r  s e c t o r s  o f  t h e  

e c o n o m y .  T h e  h e a l t h  o f  a n y  i n d i  v i d u a l  i s  a  s e n s i t i v e  a n d  v e r y  

i m p o r t a n t  m a t t e r .  B u t  i n  o u r  c o n c e r n  o v e r  t h e  h e a l t h  a n d  w e l l - b e i n g  o f  

o u r  f e l l o w  c i t i z e n s ,  w e  a s  g o v e r n m e n t  o f f i c i a l s  s h o u l d  n o t  l o s e  s i g h t  o f  

a  b a s i c  t r u t h  -  m a r k e t  f o r c e s  i m p r o v e  t h e  q u a l i t y  a n d  l o w e r  t h e  c o s t s  

o f  h e a l t h c a r e  s e r v i c e s .  I n c r e a s e d  c o m p e t i t i o n  i n  h e a l t h c a r e  m a r k e t s
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d o e s  n o t  r e q u i r e  u s  t o  c h o o a e  b e t w e e n  o b t a i n i n g  t h e  b e n e f i t s  o f  

c o m p e t i t i o n  o r  t h e  d e l i v e r y  o f  h i g h - q u a l i t y  h e a l t h c a r e .  C o m p e t i t i o n  

d r i v e s  i n n o v a t i o n  a n d  u l t i m a t e l y  l e a d s  t o  t h e  d e l i v e r y  o f  b e t t e r  

h e a l t h c a r e .  G o v e r n m e n t  i n t e r v e n t i o n  c a n  u n d e r m i n e  t h e  a b i l i t y  o f  

m a r k e t s  t o  d e l i v e r  t h a t  b e n e f i t .

T h e  p r o p o s i t i o n  t h a t  c o m p e t i t i o n  c a n n o t  w o r k  i n  h e a l t h c a r e  i s  s i m p l y  

n o t  t r u e .  S i m i l a r  a r g u m e n t s ,  m a d e  b y  e n g i n e e r s  a n d  l a t e r  b y  l a w y e r s ,  

t h a t  c o m p e t i t i o n  f u n d a m e n t a l l y  d o e s  n o t  w o r k  i n  t h e i r  i n d u s t r i e s  a n d  i s  

h a r m f u l  t o  p u b l i c  p o l i c y  g o a l s ,  h a v e  b e e n  s o u n d l y  r e j e c t e d  a n d  p r i v a t e

r e s t r a i n t s  o n  c o m p e t i t i o n  h a v e  l o n g  b e e n  c o n d e m n e d . ^  I n d e e d ,  a t  

l e a s t  s i n c e  t h e  S u p r e m e  C o u r t ' s  s e m i n a l  1 9 4 3  d e c i s i o n  i n  a  c a s e  

b r o u g h t  b y  t h e  D e p a r t m e n t  o f  J u s t i c e  a g a i n s t  t h e  A m e r i c a n  M e d i c a l  

A s s o c i a t i o n ,  c o m p e t i t i o n  h a s  p l a y e d  a  c r i t i c a l  r o l e  i n  s h a p i n g  t h e  

d e l i v e r y  o f  h e a l t h c a r e  i n  t h i s  c o u n t r y .  T h e  A n t i t r u s t  D i v i s i o n  a n d  t h e  

F e d e r a l  T r a d e  C o m m i s s i o n  h a v e  w o r k e d  d i l i g e n t l y  t o  m a k e  s u r e  t h a t

p r i v a t e  b a r r i e r s  t o  t h a t  c o m p e t i t i o n  d o  n o t  a r i s e / 6 ^

D u r i n g  o u r  e x t e n s i v e  h e a l t h c a r e  h e a r i n g s  i n  2 0 0 3 ,  w e  o b t a i n e d  

s u b s t a n t i a l  e v i d e n c e  a b o u t  t h e  r o l e  o f  c o m p e t i t i o n  i n  o u r  h e a l t h c a r e  

d e l i v e r y  s y s t e m  a n d  r e a c h e d  t h e  c o n c l u s i o n  t h a t  v i g o r o u s  c o m p e t i t i o n  

a m o n g  h e a l t h c a r e  p r o v i d e r s  " p r o m o t e s  d i e  d e l i v e r y  o f  h i g h - q u a l i t y ,  

c o s t - e f f e c t i v e  h e a l t h c a r e . "  C o m p e t i t i o n  r e s u l t s  in l o w e r  p r i c e s  a n d  

b r o a d e r  a c c e s s  t o  h e a l t h  c a r e  a n d  h e a l t h  i n s u r a n c e ,  a n d  i n  p a r t i c u l a r

n o n - p r i c e  c o m p e t i t i o n  c a n  p r o m o t e  h i g h e r  q u a l i t y . ^

T h i s  f i n d i n g  i s  n o t  s u r p r i s i n g .  W e  s a w  i n  t h e  1 9 9 0 s  t h e  g r o w t h  o f  

m a n a g e d  c a r e  a n d  t h e  i m p a c t  i t  h a d  o n  t h e  c o s t  a n d  a v a i l a b i l i t y  o f  

i n s u r a n c e .  C o m p e t i t i o n  a m o n g  a n d  b e t w e e n  h o s p i t a l s  a n d  p h y s i c i a n s  

i n t e n s i f i e d  w i t h  t h e  d e v e l o p m e n t  o f  m a n a g e d  c a r e  o r g a n i z a t i o n s .  I n  

a d d i t i o n  t o  p u t t i n g  p r e s s u r e  o n  c o s t s ,  m a n a g e d  c a r e  p l a n s  h a v e  

p r e s s u r e d  p r o v i d e r s  t o  u s e  s h o r t e r  h o s p i t a l  s t a y s  a n d  t o  o f f e r  

a l t e r n a t i v e  o u t p a t i e n t  t r e a t m e n t s .  T h i s  e v o l u t i o n  i n  h e a l t h  c a r e  

p u r c h a s i n g  l e d  t o  l o w e r  c o s t s  a n d  i n c r e a s e d  c h o i c e  w i t h o u t  s a c r i f i c i n g  

q u a l i t y .  M o r e o v e r ,  l o w e r  c o s t s  a n d  i m p r o v e d  e f f i c i e n c y  m a d e  h e a l t h  

i n s u r a n c e  m o r e  a f f o r d a b l e  a n d  a v a i l a b l e .

C o m p e t i t i o n  a l s o  h e l p e d  b r i n g  t o  c o n s u m e r s  i m p o r t a n t  i n n o v a t i o n s  i n  

h e a l t h c a r e  t e c h n o l o g y .  F o r  e x a m p l e ,  h e a l t h  p l a n  d e m a n d  f o r  l o w e r  

c o s t s  a n d  " p a t i e n t  d e m a n d  f o r  a  n o n - i n s t i t u t i o n a l ,  f r i e n d l y ,  c o n v e n i e n t  

s e t t i n g  f o r  t h e i r  s u r g i c a l  c a r e "  d r o v e  t h e  g r o w t h  o f  A m b u l a t o r y

S u r g e r y  C e n t e r s / ^  A m b u l a t o r y  s u r g e r y  c e n t e r s  o f f e r e d  p a t i e n t s  m o r e
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" c o n v e n i e n t  l o c a t i o n s ,  s h o r t e r  w a i t  t i m e ,  a n d  l o w e r  c o i n s u r a n c e  t h a n  a

h o s p i t a l  d e p a r t m e n t " ^  I m p o r t a n t  t o  t h e  s u c c e s s  o f  t h e s e  c o m p e t i t i v e  

f o r c e s  i n  i m p r o v i n g  t h e  d e l i v e r y  o f  c a r e  t o  c o n s u m e r s  w a s  t h e  

a v a i l a b i l i t y  o f  t e c h n o l o g i c a l  a d v a n c e s ,  s u c h  a s  e n d o .  x j p i c  s u r g e r y  a n d

a d v a n c e d  a n e s t h e t i c  a g e n t s . ^  T h u s ,  c o m p e t i t i o n  h a r n e s s e d  t h i s  n e w  

t e c h n o l o g y  a n d  b r o u g h t  i t  t o  c o n s u m e r s  i n  t h e  l o w e r  c o s t ,  m o r e  

c o n v e n i e n t  s e t t i n g  o f  a m b u l a t o r y  s u r g e r y  c e n t e r s .  T h e  i m p a c t  o n  

t r a d i t i o n a l  g e n e r a l  a c u t e  c a r e  h o s p i t a l s  l e d  t o  t h o s e  h o s p i t a l s  

r e s p o n d i n g  t o  t h e  c o m p e t i t i o n  b y  d e l i v e r i n g  m o r e  c a r e ,  i n  a  b e t t e r  

m a n n e r ,  i n  a n  o u t p a t i e n t  s e t t i n g ,  b o t h  a t  t h e i r  o w n  c a m p u s e s  a n d  a t  

a m b u l a t o r y  s u r g e r y  c e n t e r s  i n  w h i c h  t h e y  i n v e s t e d .

T h i s  t y p e  o f  c o m p e t i t i v e  s u c c e s s  s t o r y  h a s  o c c u r r e d  a g a i n  a n d  i n  

h e a l t h c a r e  i n  t h e  a r e a  o f  p h a r m a c e u t i c a l s ,  u r g e n t  c a r e  c e n t e r s ,  a n d  

e l e c t i v e  s u r g e r i e s  s u c h  a s  L a s i k  p r o c e d u r e s ,  t o  n a m e  j u s t  a  f e w .  

W i t h o u t  p r i v a t e  o r  g o v e r n m e n t a l  i m p e d i m e n t s  t o  t h e i r  p e r f o r m a n c e ,  

w e  c a n  e x p e c t  h e a l t h c a r e  m a r k e t s  t o  c o n t i n u e  t o  d e l i v e r  t h e s e  b e n e f i t s .

F o r  e x a m p l e ,  w e  a r e  o n  t h e  c u s p  o f  a  p o t e n t i a l l y  s i g n i f i c a n t  a d v a n c e  i n  

h o w  c o m p e t i t i o n  e m p o w e r s  c o n s u m e r  c h o i c e ,  t h u s  d e l i v e r i n g  m o r e  

q u a l i t y  a n d  c o n t a i n i n g  c o s t s .  I n  a n  A u g u s t  2 2 , 2 0 0 6  E x e c u t i v e  O r d e r ,  

t h e  P r e s i d e n t  o r d e r e d  e x e c u t i v e  a g e n c i e s  t o  t a k e  s t e p s  t o  p r o m o t e  

t r a n s p a r e n c y  i n  h e a l t h c a r e  q u a l i t y  m e a s u r e s  a n d  p r i c i n g  a n d  t o

f a c i l i t a t e  t h e  d e v e l o p m e n t  o f  h e a l t h  i n f o r m a t i o n  t e c h n o l o g y . ^  I n  

i m p l e m e n t i n g  t h a t  d i r e c t i v e ,  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  H u m a n  

S e r v i c e s  ( H H S ) ,  h a s  l a u n c h e d  a  t r a n s p a r e n c y  i n i t i a t i v e  f o r  v a l u e -  

d r i v e n  h e a l t h  c a r e  t h a t  a i m s  t o  f a c i l i t a t e  t h e  d e l i v e r y  o f  b e t t e r  c a r e  a t  

l o w e r  c o s t s .  S i m i l a r l y ,  p r i v a t e  h e a l t h  p l a n s  h a v e  d e v e l o p e d  p r o d u c t s  

t h a t  g i v e  c o n s u m e r s  g r e a t e r  c h o i c e  a n d  m o r e  i n f o r m a t i o n ,  w i t h  a n  e y e  

t o w a r d  i m p r o v i n g  q u a l i t y  w h i l e  c o n t r o l l i n g  c o s t s .  A n d  n e w  c o m p a n i e s  

a r e  e n t e r i n g  t h e  m a r k e t  s e e k i n g  t o  p r o v i d e  m o r e  i n f o r m a t i o n  a n d

e m p o w e r  c o n s u m e r  c h o i c e  i n  h e a l t h c a r e  m a r k e t s . ^  C a p t u r i n g  t h e  

p r o m i s e  o f  t h e s e  i n i t i a t i v e s ,  H H S  h a s  o b s e r v e d  t h a t  " [ c j o n s u m e r  

c h o i c e  c r e a t e s  i n c e n t i v e s  a t  a l l  l e v e l s ,  a n d  m o t i v a t e s  t h e  e n t i r e  s y s t e m

t o  p r o v i d e  b e t t e r  c a r e  f o r  l e s s  m o n e y . " ^

B .  C O N  L a w s  C r e a t e  B a r r i e r s  t o  B e n e f i c i a l  C o m p e t i t i o n

C O N  l a w s  a r e  a  c l a s s i c  g o v e r n m e n t - e r e c t e d  b a r r i e r  t o  e n t r y .  A s  s u c h ,  

t h e y  a r e  a n a t h e m a  t o  c o m p e t i t i v e  m a r k e t s .  A c c o r d i n g l y ,  i n  A Dose o f 
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C o m m i s s i o n  u r g e d  t h e  s t a t e s  t o  r e t h i n k  t h e i r  C O N  l a w s . ^

1 .  O r i g i n a l  C o a t - C o n t r o l  R e a s o n s  F o r  C O N  L a w s  N o  

L o n g e r  A p p l y

W e  m a d e  t h a t  r e c o m m e n d a t i o n  i n  p a r t  b e c a u s e  t h e  o r i g i n a l  r e a s o n  f o r  

t h e  a d o p t i o n  o f  C O N  l a w s  i s  n o  l o n g e r  v a l i d .  M a n y  C O N  p r o g r a m s  

t r a c e  t h e i r  o r i g i n s  t o  a  r e p e a l e d  f e d e r a l  m a n d a t e ,  t h e  N a t i o n a l  H e a l t h  

P l a n n i n g  a n d  R e s o u r c e s  D e v e l o p m e n t  A c t  o f  1 9 7 4 ,  w h i c h  o f f e r e d  

i n c e n t i v e s  f o r  s t a t e s  t o  i m p l e m e n t  C O N  p r o g r a m s .  A t  t h e  t i m e ,  t h e  

f e d e r a l  g o v e r n m e n t  a n d  p r i v a t e  i n s u r a n c e  r e i m b u r s e d  h e a l t h c a r e  

e x p e n s e s  p r e d o m i n a n t l y  o n  a  " c o s t - p l u s  b a s i s . "  T h i s  i s  a  v e r y  

i m p o r t a n t  p o i n t  T h e  o r i g i n a l  r e a s o n  f o r  C O N  l a w s  w a s  n o t ,  a s  s o m e  

h a v e  a r g u e d ,  t h a t  c o m p e t i t i o n  i n h e r e n t l y  d o e s  n o t  w o r k  i n  h e a l t h c a r e  

o r  t h a t  m a r k e t  f o r c e s  p r o m o t e  o v e r - i n v e s t m e n t  I n s t e a d ,  C O N  l a w s  

w e r e  d e s i r e d  b e c a u s e  t h e  r e i m b u r s e m e n t  m e c h a n i s m ,  i . e . ,  c o s t - p l u s  

r e i m b u r s e m e n t ,  i n c e n t i v i z e d  o v e r - i n v e s t m e n t  T h e  h o p e  w a s  t h a t  C O N  

l a w s  w o u l d  c o m p e n s a t e  f o r  t h a t  s k e w e d  i n c e n t i v e .

I n  c o n s i d e r i n g  t h i s  h i s t o r i c a l  j u s t i f i c a t i o n  f o r  C O N  l a w s ,  w e  n e e d  t o  

k e e p  c l e a r  t h a t  a  n u m b e r  o f  o t h e r  a r g u m e n t s  m a d e  i n  s u p p o r t  o f  C O N  

l a w s  w e r e  n o t  p a r t  o f  t h e  r a t i o n a l e  f o r  t h e i r  o r i g i n a l  a d o p t i o n :

•  C O N  l a w s  w e r e  n o t  a d o p t e d  a r o u n d  t h e  c o u n t r y  a s  a  m e a n s  o f  

c r o s s - s u b s i d i z i n g  c a r e ;

•  C O N  l a w s  w e r e  n o t  a d o p t e d  i n  o r d e r  t o  h a v e  c e n t r a l i z e d  p l a n n i n g  

o f  t h e  l o c a t i o n  a n d  n a t u r e  o f  h e a l t h c a r e  f a c i l i t i e s ;  a n d ,

•  C O N  l a w s  w e r e  n o t  a d o p t e d  t o  p r o t e c t  d i e  h e a l t h  a n d  s a f e t y  o f  

t h e  p o p u l a t i o n  f r o m  p o o r  q u a l i t y  m e d i c i n e .

I n s t e a d ,  C O N  l a w s  w e r e  a d o p t e d  b e c a u s e  e x c e s s i v e  c a p i t a l  

i n v e s t m e n t s ,  s p u r r e d  b y  t h e  t h e n - c u r r e n t  c o s t - p l u s  m e t h o d  o f  

r e i m b u r s e m e n t ,  w e r e  ( h i v i n g  u p  h e a l t h c a r e  c o s t s .  T h e r e  w a s  c o n c e r n  

t h a t ,  s i n c e  p a t i e n t s  w e r e  n o t  p r i c e - s e n s i t i v e ,  p r o v i d e r s  e n g a g e d  i n  a  

" m e d i c a l  a r m s  r a c e "  b y  u n n e c e s s a r i l y  e x p a n d i n g  t h e i r  s e r v i c e s  t o  o f f e r

t h e  p e r c e i v e d  h i g h e s t  q u a l i t y  s e r v i c e s . ^

C O N  l a w s  a p p e a r  n o t  t o  h a v e  s e r v e d  w e l l  e v e n  t h e i r  i n t e n d e d  p u r p o s e  

o f  c o n t a i n i n g  c o s t s .  S e v e r a l  s t u d i e s  e x a m i n e d  t h e  e f f e c t i v e n e s s  o f  

C O N s  i n  c o n t r o l l i n g  c o s t s .  T h e  e m p i r i c a l  e v i d e n c e  o n  t h e  e c o n o m i c  

e f f e c t s  o f  C O N  p r o g r a m s  d e m o n s t r a t e d  n e a r - u n i v e r s a l  a g r e e m e n t
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a m o n g  h e a l t h  e c o n o m i s t s  t h a t  C O N  l a w s  w e r e  u n s u c c e s s f u l  i n  

c o n t a i n i n g  h e a l t h c a r e  c o s t s / 1 6 ^

I n  a d d i t i o n  t o  t h e  f a c t  t h a t  C O N  l a w s  h a v e  b e e n  i n e f f e c t i v e  i n  s e r v i n g  

t h e i r  o r i g i n a l  p u r p o s e ,  C O N  l a w s  s h o u l d  b e  r e e x a m i n e d  b e c a u s e  t h e  

r e i m b u r s e m e n t  m e t h o d o l o g i e s  t h a t  m a y  i n  t h e o r y  h a v e  j u s t i f i e d  t h e m  

i n i t i a l l y  h a v e  c h a n g e d  s i g n i f i c a n t l y  s i n c e  t h e  1 9 7 0 s .  T h e  f e d e r a l  

g o v e r n m e n t  n o  l o n g e r  r e i m b u r s e s  o n  a  c o s t - p l u s  b a s i s .  I n  1 9 8 6 ,  

C o n g r e s s  r e p e a l e d  t h e  N a t i o n a l  H e a l t h  P l a n n i n g  a n d  R e s o u r c e s  

D e v e l o p m e n t  A c t  o f  1 9 7 4 .  H e a l t h  p l a n s  a n d  o t h e r  p u r c h a s e r s  r o u t i n e l y  

b a r g a i n  w i t h  h e a l t h c a r e  p r o v i d e r s  o v e r  p r i c e s .  E s s e n t i a l l y ,  g o v e r n m e n t  

r e g u l a t i o n s  h a v e  c h a n g e d  i n  a  w a y  t h a t  e l i m i n a t e s  t h e  o r i g i n a l

j u s t i f i c a t i o n  f o r  C O N  p r o g r a m s / 1

2 .  P r o t e c t i n g  R e v e n u e s  o f  I n c u m b e n t s  D o c s  N o t  J u s t i f y  

C O N  L a w s

I  w a n t  t o  a d d r e s s  d i r e c t l y  o n e  o f  t h e  m o s t  p r o m i n e n t  r a t i o n a l e s  

a d v a n c e d  f o r  k e e p i n g  C O N  l a w s ,  n a m e l y ,  t h a t  i n c u m b e n t  h o s p i t a l s  

s h o u l d  b e  p r o t e c t e d  a g a i n s t  a d d i t i o n a l  c o m p e t i t i o n  s o  t h a t  t h e y  c a n  u s e  

t h e i r  p r o f i t s  t o  c r o s s - s u b s i d i z e  c a r e  f o r  u n i n s u r e d  o r  u n d e r - i n s u r e d

p a t i e n t s / 1 8 -* U n d e r  t h i s  r a t i o n a l e ,  C O N  l a w s  w o u l d  i m p e d e  t h e  e n t r y  

o f  s u c h  h e a l t h c a r e  p r o v i d e r s  a s  i n d e p e n d e n t  a m b u l a t o r y  s u r g e r y  

c e n t e r s ,  f r e e - s t a n d i n g  r a d i o l o g y  o r  r a d i a t i o n - t h e r a p y  p r o v i d e r s ,  s i n g l e -  

o r  m u l t i - s p e c i a l t y  p h y s i c i a n - o w n e d  h o s p i t a l s ,  b e c a u s e  i f  t h e s e  n e w  

c o m p e t i t o r s  w e r e  t o  e n t e r  t h e  m a r k e t p l a c e ,  c o m m u n i t y  h o s p i t a l s  c o u l d  

n o t  c o n t i n u e  t o  e x p l o i t  t h e i r  e x i s t i n g  m a r k e t  p o w e r  o v e r  c o n s u m e r s .

P u t  a n o t h e r  w a y ,  w i t h o u t  C O N  l a w s ,  w e  w o u l d  s e e  n e w ,  h i g h e r -  

q u a l i t y ,  l o w  c o s t  p r o v i d e r s  i n  t h e  m a r k e t p l a c e ,  w h i c h  w o u l d  p u t  

c o m p e t i t i v e  p r e s s u r e  o n  i n c u m b e n t  p r o v i d e r s .

T h e  c r o s s - s u b s i d i z a t i o n  r a t i o n a l e  e s s e n t i a l l y  t u r n s  t h e s e  l a w s  o n  t h e i r  

h e a d .  W h a t  s t a r t e d  a s  l a w s  i n t e n d e d  t o  c o n t r o l  c o s t s  h a v e  b e c o m e  l a w s  

i n t e n d e d  t o  i n f l a t e  p r i c e s .  I r o n i c a l l y ,  p r o p o n e n t s  o f  C O N  l a w s  n o w  

w o u l d  u s e  t h e s e  b a r r i e r s  t o  e n t r y  t o  a c c o m p l i s h  p r e c i s e l y  w h a t  

e c o n o m i c  t h e o r y  w o u l d  p r e d i c t  b a r r i e r s  t o  e n t r y  u s u a l l y  a c c o m p l i s h  -  

s t i f l e  c o m p e t i t i o n ,  p r o t e c t  i n c u m b e n t  m a r k e t  p o w e r ,  f r u s t r a t e  

c o n s u m e r  c h o i c e ,  a n d  k e e p  p r i c e s  a n d  p r o f i t s  h i g h .

P l e a s e  d o  n o t  m i s u n d e r s t a n d  m y  p o i n t  h e r e .  W e  a r e  n o t  a c c u s i n g  

c o m m u n i t y  h o s p i t a l  p r o p o n e n t s  o f  C O N  l a w s  o f  s e e k i n g  t h e s e  b a r r i e r s  

t o  e n t r y  f o r  s o m e  i m p r o p e r  p u r p o s e .  W e  f u l l y  a p p r e c i a t e  t h e  l a u d a t o r y
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g o d  o f  t r y i n g  t o  m a k e  s u r e  t h a t  c o m m u n i t y  h o s p i t a l s  h a v e  s u f f i c i e n t  

f u n d i n g  s o  t h a t  t h e y  c a n  p r o v i d e  h e a l t h c a r e  s e r v i c e s  t o  t h o s e  w h o  

c a n n o t  a f f o r d  t h e m  a n d  f o r  w h o m  g o v e r n m e n t  p a y m e n t s  a r e  e i t h e r  

u n a v a i l a b l e  o r  t o o  l i t t l e  t o  c o v e r  t h e  c o s t  o f  c a r e .  B u t  w e  a l s o  w a n t  t o  

m a k e  c l e a r  t h a t  t h e  u s e  o f  g o v e r n m e n t  b a r r i e r s  t o  e n t r y  t o  f u n d  t h i s  

l a u d a t o r y  p u r p o s e  h a s  c o s t s .  I m p o r t a n t l y ,  t o  t h e  e . r t e n t  l e g i s l a t u r e s  

c h o o s e  t o  h e l p  c o v e r  h e a l t h  c a r e  c o s t s  f o r  t h e  i n d i g e n t ,  t h e r e  a r e  m o r e  

e f f i c i e n t  w a y s  t o  a c c o m p l i s h  t h i s  g o d ,  w i t h o u t  i n c u r r i n g  t h e  c o a t s  o f  

i m p e d i n g  t h e  p r o p e r  f u n c t i o n i n g  o f  h e a l t h  c a r e  m a r k e t s .  E s s e n t i a l l y ,  b y  

p r o t e c t i n g  i n c u m b e n t  h o s p i t a l s  f r o m  c o m p e t i t i o n ,  C O N  l a w s  d l o w  

t h e m  t o  t a x  c o n s u m e r s  t h r o u g h  t h e  e x e r c i s e  o f  m a r k e t  p o w e r  i n  o r d e r  

t o  p u r s u e  t h e  c h a r i t a b l e  g o d  o f  p r o v i d i n g  c a r e  t o  o t h e r ,  l e s s  f o r t u n a t e  

c o n s u m e r s .  I n  u s i n g  t h a t  f u n d i n g  m e c h a n i s m ,  h o w e v e r ,  t h e  C O N  l a w s  

m a y  d o  m o r e  h a r m  t h a n  g o o d .

F i r s t ,  C O N  l a w s  h a r m  t h e  c o n s u m e r s  w h o  w o u l d  h a v e  c h o s e n  

a l t e r n a t i v e ,  l o w e r  p r i c e d ,  h i g h e r  q u d i t y ,  o r  m o r e  c o n v e n i e n t  s o u r c e s  o f  

c a r e .

S e c o n d ,  C O N  l a w s  i m p o s e  t h a t  c o s t  w i t h o u t  a n y  c l e a r  e v i d e n c e  t h a t  

o t h e r  d e s i r e d  s o c i a l  g o a l s  a r e  a d v a n c e d .  P u t  a n o t h e r  w a y ,  t h e  e v i d e n c e  

t o  d a t e  i n d i c a t e s  t h a t  n e w  c o m p e t i t i o n  d o e s  n o t  u n d e r c u t  c o m m u n i t y  

h o s p i t a l s '  a b i l i t y  t o  f u l f i l l  t h e i r  c h a r i t a b l e  m i s s i o n .  L a s t  y e a r ,  t h e  

f e d e r a l  g o v e r n m e n t  s t u d i e d  j u s t  t h i s  i s s u e  i n  c o n n e c t i o n  w i t h  t h e  

e m e r g e n c e  o f  s i n g l e - s p e c i a l t y  h o s p i t a l s  a r o u n d  t h e  c o u n t r y .  T h e  s t u d y  

f o u n d  t h a t ,  f o r  s e v e r a l  r e a s o n s ,  s p e c i a l t y  h o s p i t a l s  d i d  n o t  u n d e r c u t  t h e

f i n a n c i a l  v i a b i l i t y  o f  r i v a l  c o m m u n i t y  h o s p i t a l s / 1 ^  O n e  s u b s t a n t i a l  

r e a s o n  f o r  t h i s  w a s  t h a t  s p e c i a l t y  h o s p i t a l s  g e n e r a l l y  l o c a t e  i n  a r e a s  

t h a t  h a v e  a b o v e  a v e r a g e  p o p u l a t i o n  g r o w t h .  T h u s ,  t h e y  a r e  c o m p e t i n g  

f o r  a  n e w  a n d  g r o w i n g  p a t i e n t  p o p u l a t i o n ,  n o t  j u s t  s i p h o n i n g  o f f  t h e  

e x i s t i n g  c u s t o m e r  b a s e  o f  t h e  c o m m u n i t y  h o s p i t a l s .

A  t h i r d  r e a s o n  w h y  C O N s  m a y  d o  m o r e  h a r m  t h a n  g o o d  r e s u l t s  f r o m  

t h e  b e n e f i c i a l  e f f e c t  t h a t  n e w  c o m p e t i t i o n  h a s  o n  c o m m u n i t y  h o s p i t a l s .  

I n  s t u d y i n g  t h e  e f f e c t  o f  s i n g l e - s p e c i a l t y  h o s p i t a l s ,  M e d P A C  f o u n d  

t h a t  t h e  c o m m u n i t y  h o s p i t a l s  r e s p o n d e d  t o  t h e  c o m p e t i t i o n  b y  

i m p r o v i n g  e f f i c i e n c y ,  a d j u s t i n g  t h e i r  p r i c i n g ,  a n d  e x p a n d i n g  p r o f i t a b l e

l i n e s  o f  b u s i n e s s / 2 0 ^ C o m m u n i t y  h o s p i t a l s  e n c o u r a g e d  p h y s i c i a n s  to 
p e r f o r m  p r o c e d u r e s  o n  t h e  h o s p i t a l  c a m p u s  b y  d e v e l o p i n g  c e n t e r s  o f

e x c e l l e n c e  a n d  b u i l d i n g  p h y s i c i a n  o f f i c e s  o n  c a m p u s . ^  O v e r a l l ,  

c o m m u n i t y  h o s p i t a l s  a f f e c t e d  b y  s p e c i a l t y  h o s p i t a l  e n t r y  m a i n t a i n e d  

p r o f i t  m a r g i n s  i n  l i n e  w i t h  n a t i o n a l  a v e r a g e s .  R a t h e r  t h a n  u n d e r c u t t i n g
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c o m m u n i t y  h o s p i t a l s ,  w e  h a v e  s e e n  t h a t  n e w  e n t r y  d r i v e s  t h e m  t o  d o  a  

b e t t e r  j o b .  T h u s ,  C O N  l a w s  h a r m  s o c i e t y  i n  g e n e r a l  b y  d e p r i v i n g  i t  o f  

t h e  i n c r e a s e d  e f f i c i e n c y  t h a t  c o m p e t i t i o n  w o u l d  h a v e  b r o u g h t  t o  t h e

h e a l t h  c a r e  m a r k e t / 2 2 3

3 .  C O N  L a v s  I m p o s e  O t h e r  C o s t s  a n d  M a y  F a c i l i t a t e  

A a t f - C o a p e t i t i v e  B e h a v i o r

C O N  l a w s  a p p e a r  t o  r a i s e  a  p a r t i c u l a r l y  s u b s t a n t i a l  b a r r i e r  t o  e n t r y  a n d  

e x p a n s i o n  o f  c o m p e t i t o r s  b e c a u s e  t h e y  c r e a t e  a n  o p p o r t u n i t y  f o r  

e x i s t i n g  c o m p e t i t o r s  t o  e x p l o i t  p r o c e d u r a l  o p p o r t u n i t i e s  t o  t h w a r t  o r  

d e l a y  n e w  c o m p e t i t i o n .  S u c h  b e h a v i o r ,  c o m m o n l y  c a l l e d  " r e n t  

s e e k i n g "  c o n d u c t ,  i s  a  w e l l - r e c o g n i z e d  c o n s e q u e n c e  o f  r e g u l a t o r y

i n t e r v e n t i o n  i n  t h e  m a r k e t 1 2 - 3 E s s e n t i a l l y ,  a n  e x i s t i n g  c o m p e t i t o r  u s e s  

t h e  h e a r i n g  a n d  a p p e a l s  p r o c e s s  t o  c a u s e  s u b s t a n t i a l  d e l a y s ,  l e a d i n g  

b o t h  t h e  e x i s t i n g  c o m p e t i t o r  a n d  t h e  n e w  e n t r a n t  t o  d i v e r t  s i g n i f i c a n t  

f u n d s  a w a y  f r o m  d e l i v e r i n g  h e a l t h c a r e  a n d  t o  s p e n d  t h e m  o n  l e g a l  

f e e s ,  c o n s u l t i n g  f e e s ,  a n d  l o b b y i n g  e f f o r t s .  M o r e o v e r ,  m u c h  o f  t h i s  

o o n d u c t ,  e v e n  i f  e x c l u s i o n a r y  a n d  a n t i c o m p e t i t i v e ,  i s  u n l i k e l y  t o  b e  

s u b j e c t  t o  l e g a l  c h a l l e n g e  a s  a  v i o l a t i o n  o f  t h e  a n t i t r u s t  l a w s  b e c a u s e  i t  

i n v o l v e s  p e t i t i o n i n g  o f  t h e  s t a t e  g o v e r n m e n t  b y  t h e  e x i s t i n g

c o m p e t i t o r / 2 4 3  I n d e e d ,  d u r i n g  o u r  h e a r i n g s ,  w e  r e c e i v e d  e v i d e n c e  o f  

t h e  w i d e s p r e a d  r e c o g n i t i o n  t h a t  e x i s t i n g  c o m p e t i t o r s  u s e  t h e  C O N  

p r o c e s s  " t o  f o r e s t a l l  c o m p e t i t o r s  f r o m  e n t e r i n g  a n  i n c u m b e n t ' s

m a r k e t . " 125- 3

W e  h a v e  f o u n d  t h a t  e x i s t i n g  c o m p e t i t o r s  a t  t i m e s  g o  f u r t h e r  a n d  e n t e r  

i n t o  a g r e e m e n t s  n o t  r e q u i r e d  b y  d i e  C O N  l a w s  b u t  n o n e t h e l e s s  

f a c i l i t a t e d  b y  t h e m .  T w o  e x a m p l e s  a r i s e  f r o m  W e s t  V i r g i n i a ,  a n d  a  

t h i r d  c o m e s  f r o m  V e r m o n t

I n  t h e  f i r s t  W e s t  V i r g i n i a  c a s e ,  w e  f o u n d  t h a t  a  C h a r l e s t o n ,  W e s t  

V i r g i n i a  h o s p i t a l  u s e d  t h e  t h r e a t  o f  o b j e c t i o n  d u r i n g  t h e  C O N  p r o c e s s ,  

a n d  t h e  p o t e n t i a l  e n s u i n g  d e l a y  a n d  c o s t ,  t o  i n d u c e  a  h o s p i t a l  s e e k i n g  a  

c e r t i f i c a t e  o f  n e e d  f o r  a n  o p e n  h e a r t  s u r g e r y  p r o g r a m  n o t  t o  a p p l y  f o r  i t  

a t  t h e  l o c a t i o n  t h a t  w o u l d  h a v e  w e l l  s e r v e d  C h a r l e s t o n  c o n s u m e r s  a n d

p r o v i d e d  g r e a t e r  c o m p e t i t i o n  f o r  t h e i r  b u s i n e s s . 1 2 6 3  I n s t e a d ,  t h e  

C h a r l e s t o n  h o s p i t a l  s u c c e s s f u l l y  p r e v e n t e d  t h e  p o s s i b i l i t y  o f  t h i s  

c o m p e t i n g  o p e n  h e a r t  p r o g r a m .  T h e  s t a t e  a u t h o r i t i e s  n e v e r  h a d  t h e  

o p p o r t u n i t y  t o  d e c i d e  w h e t h e r  u n d e r  t h e  C O N  l a w s  t h a t  s e c o n d  

p r o g r a m  w o u l d  h a v e  b e e n  a p p r o v e d  b e c a u s e  o f  t h e  u n l a w f u l
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a g r e e m e n t  a m o n g  t h e  h o s p i t a l s .

I n  t h e  s e c o n d  W e s t  V i r g i n a  c a s e ,  t w o  c l o s e l y  c o m p e t i n g  h o s p i t a l s  

d e c i d e d  t o  u s e  t h e  C O N  p r o c e s s  t o  a l l o c a t e  h e a l t h c a r e  s e r v i c e s

b e t w e e n  t h e m s e l v e s . ^  T h e  h o s p i t a l s  a g r e e d  u n l a w f u l l y  t h a t  o n l y  t h e  

o n e  h o s p i t a l  w o u l d  a p p l y  f o r  a n  o p e n  h e a r t  p r o g r a m  a n d  o n l y  t h e  o t h e r  

w o u l d  a p p l y  t o  p r o v i d e  c a n c e r  s e r v i c e s .  A g a i n ,  t h e  s t a t e  t o o k  n o  

o f f i c i a l  a c t i o n  a n d  c o n s u m e r s  w e r e  d e p r i v e d  o f  t h e  p o t e n t i a l  

c o m p e t i t i o n  b e t w e e n  t h e s e  h o s p i t a l s .

A  t h i r d  e x a m p l e  c o m e s  f r o m  t h e  S t a t e  o f  V e r m o n t  T h e r e ,  h o m e  h e a l t h  

a g e n c i e s  e n t e r e d  i n t o  t e r r i t o r i a l  m a r k e t  a l l o c a t i o n s ,  a g a i n  u n d e r  c o v e r  

o f  t h e  s t a t e  r e g u l a t o r y  p r o g r a m ,  t o  g i v e  e a c h  o t h e r  e x c l u s i v e

g e o g r a p h i c  m a r k e t s / 2 8 ^ T h a t  s t a t e ' s  C O N  l a w s  p r e v e n t e d  c o m p e t i t i v e  

e n t r y ,  w h i c h  n o r m a l l y  m i g h t  h a v e  d i s c i p l i n e d  s u c h  c a r t e l  b e h a v i o r .  W e  

f o u n d  t h a t  V e r m o n t  c o n s u m e r s  w e r e  p a y i n g  h i g h e r  p r i c e s  t h a n  w e r e  

c o n s u m e r s  i n  s t a t e s  w h e r e  h o m e  h e a l t h  a g e n c i e s  c o m p e t e d  a g a i n s t  

e a c h  o t h e r .

W e  h a v e  l e a r n e d  f r o m  t h e s e  m a t t e r s  a n d  o t h e r s  t h a t  C O N  l a w s  h a v e  

t h e  p o t e n t i a l  t o  i m p e d e  c o m p e t i t i o n  i n  w a y s  w e l l  b e y o n d  w h a t  i s  

i n t e n d e d  b y  t h e i r  s u p p o r t e r s .

4 .  C O N  L a w s  L e a d  T o  L e s s  C o m p e t i t i o n  a a d  H i g h e r  

P r i c e s

I t  i s  n o t  s u r p r i s i n g ,  g i v e n  t h a t  t h e  p r e v a l e n t  j u s t i f i c a t i o n  f o r  C O N  l a w s  

i s  t o  p r o t e c t  t h e  e x e r c i s e  o f  m a r k e t  p o w e r  b y  e x i s t i n g  h o s p i t a l s ,  t h a t  

s t u d i e s  s h o w  t h a t  t h e  r e m o v a l  o f  C O N  r e g u l a t i o n  d o e s  n o t  c o n s i s t e n t l y

l e a d  t o  a  s u r g e  i n  m e d i c a l  e x p e n d i t u r e s . ^  I n d e e d ,  a s  o n e  w o u l d  

e x p e c t ,  s e v e r a l  s t u d i e s  h a v e  c o n c l u d e d  t h a t  t h e  p r e s e n c e  o f  C O N

r e g u l a t i o n s  m a y  b e  r e s p o n s i b l e  f o r  i n c r e a s e s  i n  h e a l t h c a r e  c o s t s . ^

T h e s e  f i n d i n g s  w e r e  s u p p o r t e d  b y  t h e  r e c e n t  s t u d y  b y  G e o r g i a  S t a t e  

U n i v e r s i t y  c o n d u c t e d  a s  p a r t  o f  y o u r  s t a t e ' s  r e v i e w .  T h a t  s t u d y  s h o w e d  

t h a t  r i g o r o u s  C O N  r e g u l a t i o n  i s  a s s o c i a t e d  w i t h  l e s s  c o m p e t i t i v e

m a r k e t s  a n d  h i g h e r  p r i c e s  f o r  p r i v a t e  i n p a t i e n t  c a r e . ^

H I .  F r a m e w o r k  f o r  E v a l u a t i o n  o f  C O N  L a w s

M y  r e m a r k s  a r e  i n t e n d e d  t o  c o n v e y  t o  y o u  o u r  b e l i e f  t h a t  C O N  l a w s  

i m p o s e  s u b s t a n t i a l  c o s t s  o n  c o n s u m e r s  a n d  h e a l t h c a r e  m a r k e t s .  I n  l i g h t  

o f  t h e s e  c o s t s ,  t h e  A n t i t r u s t  D i v i s i o n  b e l i e v e s  t h a t  G e o r g i a  s h o u l d
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c a r e f u l l y  c o n s i d e r  w h e t h e r ,  a n d  i f  y e s ,  t o  w h a t  d e g r e e ,  i t s  C O N  l a w s  

c o n t i n u e  t o  s e r v e  t h e  c i t i z e n s  o f  t h i s  s t a t e .  W e  o f f e r  t h e  f o l l o w i n g  

f r a m e w o r k  f o r  y o u r  c o n s i d e r a t i o n :

F i r s t ,  w e  s u g g e s t  t h a t  t h e  e n a c t m e n t  o r  c o n t i n u a t i o n  o f  C O N  l a w s  

s h o u l d  h a v e  a  s i g n i f i c a n t ,  c l e a r l y  a r t i c u l a t e d  j u s t i f i c a t i o n ,  t h e y

a r e  g o v e r n m e n t  i n t e r v e n t i o n  i n  t h e  m a r k e t p l a c e  t h a t  c r e a t e  b a r r i e r s  t o  

e n t r y  i n t o  h e a l t h c a r e  m a r k e t s .  T h a t  s u b s t a n t i a l  j u s t i f i c a t i o n  s h o u l d  

h a v e  a  b a s i s  i n  s e r i o u s  a n d  p e r s u a s i v e  m a r k e t  s t u d i e s  t h a t  d e m o n s t r a t e  

t h a t  t h e  m a r k e t  h a s  f a i l e d  i n  s o m e  s i g n i f i c a n t  w a y .

S e c o n d ,  a n y  e v a l u a t i o n  o f  a  p r o p o s e d  C O N  l a w  s h o u l d  c o n s i d e r  n o t  

o n l y  t h e  j u s t i f i c a t i o n  f o r  t h e  l a w  b u t  a l s o  i d e n t i f y  a n d  w e i g h  t h e  h a r m  

t o  c o n s u m e r s  t h a t  i s  l i k e l y  t o  r e s u l t  f r o m  c r e a t i n g  t h e  b a r r i e r  t o  e n t r y .

T h e  c o n s i d e r a t i o n  o f  t h e s e  p o t e n t i a l  h a r m s  s h o u l d  i n c l u d e  t h e  w a y s  i n  

w h i c h  t h e  r e g u l a t i o n s  c o u l d  d i s t o r t  t h e  m a r k e t ,  a f f e c t  i n c e n t i v e s ,  o r  

d i m i n i s h  c o m p e t i t i o n .  A  s t a t e  s h o u l d  e n a c t  o r  m a i n t a i n  a  C O N  l a w  

o n l y  i f  i t  f i n d s  t h a t  t h e  j u s t i f i c a t i o n  d o e s  m o r e  g o o d  t h a n  h a r m .

T h i r d ,  i n  c a s e s  w h e r e  t h e  e v i d e n c e  d o e s  s h o w  a  g r e a t e r  b e n e f i t  t h a n  

h a r m  f r o m  a  C O N  l a w ,  w e  u r g e  y o u  t o  c o n s i d e r  w h e t h e r  y o u  c a n  

a d d r e s s  t h e  p r o b l e m  i n  a n  a l t e r n a t i v e  f a s h i o n  t h a t  p r e s e r v e s  

c o m p e t i t i o n ,  o r  a t  l e a s t  i s  n a r r o w l y  t a i l o r e d  t o  r e m e d y  o n l y  t h e  

d e m o n s t r a t e d  n e e d  a n d  p r e s e r v e  a s  m u c h  c o m p e t i t i o n  a s  i s  p o s s i b l e .  A  

s t a t e  s h o u l d  o n l y  u s e  C O N  l a w s  t o  a d d r e s s  s o m e  p r o b l e m  i f  t h a t  

p r o b l e m  c a n n o t  b e  a d d r e s s e d  w i t h o u t  g o v e r n m e n t  i n t e r v e n t i o n  i n  t h e  

f o r m  o f  a  b a r r i e r  t o  e n t r y .  I f  a  s t a t e  m u s t  e r e c t  a  b a r r i e r  t o  e n t r y ,  s e l e c t  

t h e  a p p r o a c h  t h a t  a c c o m p l i s h e s  t h e  o b j e c t i v e  w i t h  t h e  l e a s t  d i s r u p t i v e  

e f f e c t  o n  c o m p e t i t i o n .

L e t  m e  c l o s e  b y  e n c o u r a g i n g  y o u  n o t  t o  a c c e p t  w i t h o u t  c a r e f u l  s c r u t i n y  

c l a i m s  t h a t  e l i m i n a t i o n  o f  C O N  l a w s  w i l l  v i s i t  s i g n i f i c a n t  h a r m  o n  

y o u r  s t a t e .  W e  a r e  u n a w a r e  o f  e v i d e n c e  t h a t  t h r e e  s t a t e s  w h i c h  h a v e  

e l i m i n a t e d  C O N  l a w s  h a v e  s u f f e r e d  s u c h  h a r m .  T h e  s t u d i e s ,  c i t e d  

a b o v e ,  i n  & c t  s u g g e s t  t h a t  e l i m i n a t i o n  o f  C O N  l a w s  l e a d s  t o  i m p r o v e d  

m a r k e t s .  A c c o r d i n g l y ,  w e  e n c o u r a g e  y o u  t o  c o n s i d e r  c a r e f u l l y  w h e t h e r  

t h e  m a i n t e n a n c e  p f  t h o s e  l a w s  o r  t h e  e n a c t m e n t  o f  n e w  o n e s  b e s t  

s e r v e s  y o u r  c i t i z e n s .

T h a n k  y o u  a g a i n  f o r  t h e  o p p o r t u n i t y  t o  d i s c u s s  o u r  v i e w s  o n  h o w  C O N  

l a w s  a f f e c t  c o m p e t i t i o n  a n d  c o n s u m e r s  i n  h e a l t h c a r e .  I  w o u l d  b e  h a p p y  

t o  t a k e  y o u r  q u e s t i o n s .
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Workers v .  Pennington, 3 8 1  U . S .  6 5 7  ( 1 9 6 5 )  ( " j o i n t  e f f o r t s  t o
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i n t e n d e d  t o  e l i m i n a t e  c o m p e t i t i o n " ) .

2 5 .  A Dose o f Competition, E x e c u t i v e  S u m m a r y  a t  2 2 .

2 6 .  United States v .  Charleston Area Medical Center, Inc., C i v i l  

A c t i o n  2 : 0 6  - 0 0 9 1  ( S . D . W . V a .  2 0 0 6 )  ( a v a i l a b l e  a t :  

h t t p . 7 A v w w . u s d o j . g o v / a t r / c a s e s / f 2 1 4 4 0 0 / 2 1 4 4 7 7 . h t m ) .

2 7 .  United States v .  Bluefleld Regional Medical Center, Inc., 2 0 0 5 - 2  

T r a d e  C a s e s  1 7 4 , 9 1 6  ( S . D .  W . V a .  2 0 0 5 ) .

2 8 .  D e p a r t m e n t  o f  J u s t i c e  S t a t e m e n t  o n  t h e  C l o s i n g  o f  t h e  V e r m o n t  

H o m e  H e a l t h  I n v e s t i g a t i o n  ( N o v .  2 3 , 2 0 0 5 )  ( a v a i l a b l e  a t  

h t t p 7 A v w w . u s d o j . g o v / a t r / p u b t i c / p r e s s _ r e l e a s e a /  2 0 0 5 / 2 1 3 2 4 8 J i t m ) .

2 9 .  C h r i s t o p h e r  C o n n o v e r  a n d  F r a n k  S l o a n ,  E v a l u a t i o n  o f  C e r t i f i c a t e  

o f  N e e d  i n  M i c h i g a n  ( 2 0 0 3 )  ( a v a i l a b l e  a t  

h t t p : / / w w w j n i c h i g a n . g O v / m d c h / 0 , 1 6 0 7 , 7 - 1 3 2 - 2 9 4 5  5 1 0 6 - 8 3 7 7 1 -  

, 0 0 . h t m l ) .

3 0 .  D a n i e l  S h e r m a n ,  F e d e r a l  T r a d e  C o m m i s s i o n ,  " T h e  E f f e c t  o f  S t a t e  

C e r t i f i c a t e - O f - N e e d  L a w s  O n  H o s p i t a l  C o s t s :  A n  E c o n o m i c  P o l i c y  

A n a l y s i s "  ( 1 9 8 8 )  ( s t r o n g  C O N  p r o g r a m s  m a y  i n c r e a s e  c o s t s ) ;  

C h r i s t o p h e r  C o n n o v e r  a n d  F r a n k  S l o a n ,  E v a l u a t i o n  o f  C e r t i f i c a t e  o f  

N e e d  i n  M i c h i g a n  ( 2 0 0 3 )  ( a v a i l a b l e  a t

h t t p 7 A v w w . m i c h i g a n . g o v / m d c h /  0 , 1 6 0 7 , 7 - 1 3 2 - 2 9 4 5 _ 5 1 0 6 - 8 3 7 7 1 —  

, 0 0 . h t m l )  ( C O N  i n  s o m e  i n s t a n c e s  m a y  h a v e  r a i s e d  c o s t s ) .

3 1 .  T h e  E f f e c t  o f  C e r t i f i c a t e  o f  N e e d  L a w s  o n  C o s t ,  Q u a l i t y ,  a n d  

A c c e s s  ( G e o r g i a  S t a t e  U n i v e r s i t y ,  O c t  2 0 0 6 ) ;  R e p o r t  o f  D a t a  

A n a l y s e s  t o  t h e  G e o r g i a  C o m m i s s i o n  o n  t h e  E f f i c a c y  o f  t h e  C O N  

P r o g r a m ,  a t  9  ( N p v .  2 0 0 6 ) .
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Providence Health A Sendees (PHAS) to positioned to dominate too state's hootti cars market 
mdeflniteiy wflh Ihroo times moss operating revenue men is  doses comps tor, $321 mMon
*—-‘rr*-l t- *-JM— L -a "  -**"*« — 1 ^  — 1 “-t *rnn«- Itaatia rnmmlieioner
of Heath end SociS Service in charge of itntegc deveiopment.

PHAS Alaska operates four hospitals and many omer ventures in south-central Alaska. Tha 
company has no presence outside of south-central Alaska

According to PHAS* nMrkrrateasad 2006 financial statement, PHAS Alaaka produces the 
highest profit margins of as PHAS tagione In 2006. Providsnce Alaska crealod 657 mkkon in tots profit for a 9.6% margin. MAtHa tha Alaska division produces 10% of PH6S operating 
revenue, t  generates 16% of tha system's operating profit.

Providanoa Alaska MadcS Canter In Anchorage alone accounts for atmos had of at hospital 
admissions in me slate. The company employ* mors than 4 000 people, making it Alaska's 
largest private employer.

Ops rations 
Anchorage:
Anchorage •  the base for PHAS In Alaska. Tha 
company operate* one of tha cay's two general 
acute care hospkala aa wak as long term car* and 
assisted living fadttias, tha Providence Physician 
Service Organization. and an ambulatory surgery 
facility (Providence Surgery Canters. LLC) Tha 
company alto recently opened the OObed S t  Ekes 
Specialty Hospital as a tor-proft joM venture with 
BridgeCere. an Alabama baaed Arm.

Providence A leaks M idi cat Center (PAMC)
PAMC is the larged hosptet in Alasfca. The 383- 
bed fadflty accounted for 42% of the state's total 
acute cane hospkel admissions in 2005—end more 
then haV of sfl hospital profit in the state. PAMC 
provides a M l range of medical, surgical, and 
ternary servioes al the mein hospital, Providence 
Chttdmn's Hoseital Provtdenoe Cancer CentervriRwlwrr o riwe|roteh ■ nrvsioiate votww»|
KfOVKMnCV nMn Ltfntr, IM  I TuVUHIOI MBMrTrfy
Center. Previdsnoe UteGuard Air Ambutenoe 
transports pettents by hekcopler from fsoUhes 
around tee state to PAMC. In 2006 PAMC posted 
629.5 mMon in net proM, or a 6.8% total margin

PHAS Alaska Moadtale-2
•HAS
mspflah ttospilslt

m -  .
Masks Market 
Share by 
■jmiasiot.t

t/a

Dparakng profit 
narom

17% 56%

Total proit 
narom

13% 15%

Occupancy
tete**

hair an ila care hospitals in 2005 Neither 
xmplate Agora* for PHS Alaska in 2006 
tor hospkal level Information for 2006 are 
ivaAabte to dale.
'The state of Alaska doss nd ooted or 
tisafeute hoaplW financial or utMaion 

s. Audited flnandal stetemants from 
■ach of Alaska’s sixteen acute care 
wapitait wore used to compute mas* 
iguros.
* OoctMancy rates were cdcdatsd uamg 
total inpatisnt days rtpoHtd in audflsd
VWnaMt OfrKJto oy VVWAM DN oiyt 
is repotted in Medicare oost reports

Mary Conrad Center
This 904>ed nursing horn* has bean managed by 
fhovidance sine* 1966. PHAS Alaska daschbas tha dutdd nursing and rahabiMation sanrloaa 
tadMy as a *home-lk* environment.*

Providence Extended Caro Center
This 224-bed long-term cere tedkty it the largest In Alaska

OUyOflll
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