


FISCAL NOTE

STATE OF ALASKA FaANEN e DB CAVB 407
2007 LEGISLATIVE SESSION BE\GI0T 504

() Publish Detes
Revision Date/Time (Note if correction): Dept. Affected: Health & Social Services
Title RELATING TO SENIOR CARE RDU Public Assistance

Component SeniorCare

Sponsor OLSON

Requester SENATE(HES) Component No. 2760
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do net include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011  FY 2012  FY 2013

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures

Grants & Claims (3,931.8) (3,8184) (3,703.2) (3.586.2) (3.469.2) (3,350.4)

Miscellaneous

TOTAL OPERATING (3931.8] (381841 (37032] 13x5*6.2) (3,3504]

CAPITAL EXPENDITURES 1 1 1
CHANGE IN REVENUES (0) 1 1
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF (1.549.0) (1,435.6) ( 1,320.4) ( 1,203.4) (1.086.4) (967.6)
1037 GF/Mental Health
11189 SeniorCare Fund (2,382.8) (2,382.8) (2,382.8) (2,382.8) (2,382.8) (2,382.8}
Other(Specify Type-do not abbreviate)
TOTAL (39313) (38184) (37032) (35862) (34692) (33504)
Estimate of any current year (FY2007) cost:
i irk this box {X) if funding for this bill is Included m the Governor's FY 2008 hudget proposal:
POSITIONS
Full-time
Part-time
Temporary
ANALYS|S (Attach 4 separate page if necessary)

The Senior Care program helps low-income seniors over age 65 remain independent in the
community by providing an income supplement of s120 per month to help meet their basic
needs, such as food and housing. Nearly 7,000 seniors are currently receiving financial help
from the Senior Care Program, and about 140 are receiving help in paying for the premium and
deductibles of prescription drug insurance through the prescription drug benefit.

This bill provides for continuation of the Senior Care Program, and increases the

monthly income supplement for low income seniors from $120 per month to $150 per month.
It eliminates the prescription drug benefit (payment of premiums and deductibles) which has
had very low enrollment, and keeps the program's income qualifying standards at 135% of the
2005 federal poverty guideline for Alaska (below $16,133 for an individual, and below
$21,641 for a couple).

Prepared by: Ellle Fitzjarrald. Acting Director Phone 465-5847
Division Public Assistance Date/Time 02/13/2007
Approved by: Karisen Jackson, Commissioner ) Dete 02/14/2007
Agency Dyartetdiaithad e Svies
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FISCAL NOTE
FN#

STATE OF ALASKA
2007 LEGISLATIVE SESSION

ANAIYSISI&NTINUATION
Assumptions

* The Alaska Longevity Bonus (ALB) Program will be reopened and funded in FY08.
* This fiscal note makes the assumptions that seniors who qualify for the ALB will not qualify for
SeniorCare, and that seniors who formerly received an ALB payment of at least $150 will elect to

recieve the higher ALB payment instead of SeniorCare.

* 2,208 former ALB recipients received an ALB payment of $150 or more during the phase-out of
the ALB program.

* During FY09-FY 13, the number of seniors receiving help from the Senior Care Program will grow

at a rate of 1.3%/year (based on 6-year average rate of growth in the old age component of the APA
program).
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Administration

There are no additional administrative costs for operating the Senior Care Program. These costs are
included in the Governor's FY08 budget.
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January 31, 2007

Richard:

Attached is a Hearing Request for SB 4 the Senior Benefit Program. | wanted
to get this request to you today, as | know you will be hearing from
people/groups who are interested in seeing the legislation move along.

Unfortunately, | have not completed gathering all o f the data for the Sponsor
Statement, so it is not included here. | hope to have it to you by Friday

afternoon.

Also, 1lam unable to furnish you with the teleconference information at this
time. lwould like to request, though, that Anchorage and Fairbanks be
included, and that you check the box for “Other Sites May Add” on the
teleconference order form.

We look forward to presenting this bill to the HESS Committee, and would
appreciate your consideration o f an early hearing date for this important
pieced of legislation.
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SENATOR
DONALD C. OLSON

January 31, 2007

TO: Senator Bettye Davis, Chair
Health, Education & Social Services Committee

FROM: Senator Donald Olson

SUBJECT: Hearing Request SB 4

In Session

State Capitol, Suite 510
Juneau, Alaska 99801-1182

(800) 597-3707
(907) 465-3707

(907) 4654821 Fax

SB 4, “An act extending the cash assistance benefit program for seniors under the
senior care program and increasing the benefit amount,” has been referred to your

committee.

I respectfully request a hearing for this important legislation.

I would appreciate the scheduling of a Health, Education & Social Services
ttached is sponsor

statement and support documentation. Ifyou require additional information,

Committee hearing of SB 4 at your earliest convenience,
please contact myselfor Ginny Austerman in my office.

Thank you for your attention to this request.






Alaska State Legislature

Interim: /May - Dec.) Session: (Jan. - May)
716 W. 4 Ave State Capitol, Suite 30
Anchorage. AK 93501 Juneau. AK 99801*1182
Phone: (907)269-0144 Phone: (907)465-3822
Fax: (907)269-0148 Fax: (907)465-3756

Toll tree: (800) 770-3822

Senator BeUve Davis@leais.slate.ak.us
http://www.akdemocrats.org

Senator Bettye Davis

Senate Bill 8

“An Act relating to a mental health patient’s right to choose the gender of hospital staff providing
intimate care to the mental health patient and to the duties of hospital staff in caring for patients
receiving mental health treatment.”

Sponsor Statement
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LEGAL SERVICES

DIVISIONOF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA Stale Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 31C1 Deliveries to. 129 6th St., Rm. 329

MEMORANDUM February 6, 2007

SUBJECT: Sectional Summary (SB 8)

TO: Senator Bettye Davis

Attn: TomObermeyer

FROM: Jean M. Mischel
Legislative Count

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered
an authoritative interpretation of the bill and the bill itself is the best statement of its
contents. If you would like an interpretation of the bill as it may apply to a particular set
of circumstances, please advise.

Section 1. Establishes a right to staff choice for the provision of intimate care for
.patients 18 years of age or older who are receiving mental health treatment and intimate
care at a hospital. Also requires certain actions of hospital staff to provide privacy and to
accommodate staff choice except as otherwise described.

JMM:med
07-078.med



FISCAL NOTE

ITATE OF ALASKA AElNEENE” cssBo14-pDoc-AgcM-1-

2007 LEGISLATIVE SESSION HEl\GsoT cssB 14
ORHIEE

Revision Dale/Time (Note if correction): Dopt. Affected: W>: rue ,/ons

Title An Act raising the compulsory school attendance “PIX Office of the Commissioner

age; relating to the crime of contributiong to the delinquency.. Component Administration & Operations

Sponsor Senator Davis

Requester Senate Special Committee on Education Component No.

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted 'jelow.
OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING
[CAPITAL EXPENDITURES | j I I I I

ICHANGE IN REVENUES ( ) I | I I |
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

TOTAL
Estimate of any current year (FY2007) cost; 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal; [
POSITIONS
Full-time
Part-time
Temporary
AI\IAI.YSIS (Attach a separate page if necessary)

Passage of this legislation will not have a fiscal impact on the Department of Corrections.

Prepared by: Sharleen Griffin, Director Phone (907) 465-3339
Division Administrative Services Date/Time 4/16/07 1:42 PM

GOmssIoe” Cle /167207
Apoadly:  Dnayre Reples, Dty
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DEPT. OF HEALTH AND SOCIAL SERVICES

Advisory Board on Alcoholism and Drug Abuse / p.o. BOX 110608
Alaska Mental Health Board ' JUNEAU, AK 99811-0608
PHONE: (907)465-8920
FAX: 4654410
April 16, 2007

Senator Bettye Davis, Chair
Health, Education and Social Services Committee
Alaska State Legislature

Dear Representative Davis:
Thank you for introducing SB 8, Mental Health Patient Rights: Staff Gender.

The Alaska Mental Health Board (AMHB) strongly supports the notion that patients in
psychiatric hospitals should have the right to choose the gender of the person providing them
intimate care. This type of choice will allow the individual to retain their dignity during a time of
extreme distress and vulnerability, and will afford a modicum of choice and control in a
fundamentally uncontrollable situation.

This bill has been criticized as “unnecessary” because hospitals should be allowed to handle this
issue administratively through internal policies and procedures. The AMHB was instrumental in
convincing API to promulgate such a policy, and applauds their efforts. But the Board believes a
single, isolated policy is not sufficient to safeguard the rights of all individuals who find
themselves in an acute psychiatric facility. Placing this provision into statute will ensure that
patients in APl and the State of Alaska’s Designated Evaluation and Treatment beds, as well as
those in private psychiatric facilities, will be afforded this basic right.

The AMHB is also sensitive to the argument that the bill’s provisions will create a financial
burden on psychiatric hospitals by forcing them to staffso as to have both genders available for
patient care at ail times. But the language found in the CS clearly provides a method for dealing
with this issue - if the patient cannot be served by someone of the gender they choose, the
hospital must simply document that a request was made and that it was not able to be honored.
As such, this bill will not impact the “bottom line” for hospitals.

Finally, the bill offers a balance between the rights of the patient for privacv *nd choice and the
physician’s duty to provide sound and responsible care. Ifthe treating psyci”trist determines
that the choice made by the patient is not in the best interest of the patient’s treatment, he or she

may override a patient’s choice.



The AMHB believes that putting gender choice into statute is the correct and responsible way to
ensure that all psychiatric patients retain their basic dignity while being treated for acute or
ongoing psychiatric disabilities. The Board urges all members o fthe Senate Health and Social
Services Committee to support the bill.

Sincerely,

Andrea Schmook, Chair,
Alaska Mental Health Board
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March 1,2005

Faith Myers,

Donance Collina

330 E. 14* Ave., AptE
Anchorage, Alaaka 99501

Re; Psychiatric StaffGender Rights

Dear Ms Myers and Mr. ColUas,

| would very much support your efforts to amend AS47.30.840 to include a section:
acknowledging the ri*xt o f Psychiatric patients to choose the gender o f staffproviding
intimate care.

This is a very important issue as my Psychiatric inpatients already have significant issues
with both sexuality and trust

1believe that as a Physician this would be a significant step forward in providing die best
and most therapeutic care for psychiatric patients throughout the State o f Alaska. Please
contact me if I can be of forther assistance.

Aron S. WolfMD, MMD _ _ o
Distinguished Life Fellow American Psychiatry Association

Parkwag ProfcasioMI BtiOdmg I
4120 Laural St wta 102 Anehoraga laska 99501

Focused on Alaska kids and fkmilio e Tkwmg behavioral a psychological problem* « Continuing care after residential treatment



August 12,2003

Faith Myers

Dormice Collins

SOl Airport Htt. #33
Anchorage, AK 99508

Dear Ms. Myers and Mr. Collins,

| wholeheartedly support your efforts to amend AS47.30.840 to include a section
acknowledging die right of psychiatric patients to choose the gender o fstaff providing
intimate care. How sad that you and others have to fight for something tint simple
human respect and common sense would dictate should be done.

Recent empirical studies provide evidence that many common practices in psychiatric
settings - such as thoae at issue here, cause patients chronic strem and put them at risk for
latrogenic psychiatric morbidity such as PTSD and Depression. They also very likely
increase avoidance of helpful treatments.1 Yet, itis often difficult to influence change
in professional practice, or in established procedures. Ths medical dictum to “do no
harm" frequently does not guide decision making.

Legislators often have good common sense. Itshould be clear to them for example that
no one in their circle of fiunily or friends would accept routinely being bathed, touched
intimately, toileted etc. by someone ofthe opposite sex that they did not know.

But with patients in a psychiatric setting, the issue is much more serious. First, many
psychiatric patients (31% « 98%) have histories of sexual and/or physical abuse.w  This
makes them especially vulnerable to “re>tmumatuatKMr by procedural such as being
stripped, bathed, touched, andtoileted by a staffofthe same gender as their childhood
perpetrator. Such a practice replicates and 'triggers” feelings from the original abuse
experiences and engenders feelings of fear, heIFIessness, distress, humiliation and lots of
trustin naff : When individuals are continually rc-traumatincd in this way, they am
subject to chronic stressswhich in turn worsens serious mental illness and results in
symptom relapses and reported re-hospitalization *TM.

Thank you for your efforts on behalfo fpersons with mental health issues. In this
instance of unconscionable resistance to changing practices experienced as hannfol by
patients, the right to choose a preferred or same-sex provider must be legislatively
mandated, and enforced.

Ann F. Jennings, PhD.
Trauma-Informed Systems Consultant
The Anna Foundation

21 Ocean Street

Rockland, ME 04841
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December 22,2004

Faith Myers

Domnce Collins

330E 14* Avol, AptB
Anchorage, Alaska 99501

Dear Faith and Donrance:

| am in receipt of your letter wherein you request support from the Disability
Law Canter, Alaska's Protection aid Advocacy agency for individuals with
disabilities, in your efforts to secure “more rights” for pedants at die Alaska
Psychiatric Institute [*API”]. Specifically, you are advocating for a chenfsin
AS 4730.840 dial would, in effect, provide Alaskans undergoing menial
health evaluation or treatroont die right to chooae the gender of the person
provMnng tnem nanoe-on mrmuno care, rocn as iwiwmg T! oaponag
snddreeaingi You have asked the Disability Law Ccotcr to both confirm the
legality o fthe requested itatuiory change and to voice support for your effort.

A review of statutor?/ and judicial authority reveals a strong foundation o f
fupport for your legislative goal. fa fkt, securingthe change in statute would
notbe bestowing *morc rights' onto patients, but would ho a oodificarion o fan
existing constitutional right that is not befog acknowledged and protected.
Baaed on this research, as well as common sense end decency, die Disability
Law Center folly supports your effort

Itit clear that the State anticipates that soma individuals admitted to AP1 will
require aatistanoe with intimate eve activities. The briafjob drocription for a
psychiatric nursing assistant that appean on the State's website describes the

dudes as follows:

Assist patients in occupational, recreational, rod industrial
therapy and school programs. Artist potisnli with daily routine
activities such as oral kygimm, preparingfo r moats, toileting,
orpreparingfor hod. Hdp with feeding of patients unable to
feed themselves.

(Emphasis supplied). Acknowledging the need by some patients for this
intimate swistance during a hospitalization, must these individuals submit
themselves to care by a staff member of API's chroafog, or do they have the
right to chooae the gender of the person viewing and touching their bodies?
Do patients at API have a right to privacy?

Article 1, Section 22 o f tha Constitution o f Aladca provides that: T he right of
the people to privacy is recognized and shall not be infringed.” The specific
enumeration of this right in Alaska's Constitution has been interpreted to



am that Alack*'mright to privacy ia broader than that afforded by the United Stans
Constitution. MautrH v. Ski*, 626 PJd 11 (Alarica 1980).

Federal cointa have dearly cnundatad that cncompaassd within the ri*ti to privacy la the .
right to shield ooa’a unclothed body torn view. Aa the Nmth Circuit Court o f Appeals
hdd over tattyyam ago, «'We eannot conceive o fa more baric subject o fprivacy thin the
naked body. Ike desire to shield 00”s unclothed figure from view of strangers, and
parikulariy rtrangan of the opposite sett, ia impelled by elementary selfrespect and
penonal dipity. Storyv. York, 324 v2& 450,455 (9* Or. 1963).

Many of the cases (tiacnarinj this aspect of die right to privacy arose in the content of
employment against oooectiooal These fiwilitiae
ware Voeo ior nancooi toe genoer ox cenain para positions, to pen, to protect ins
privacy rights of prisooao. The courts have heM that this right ia not destroyed rimpty
because 000 Is insdtPtionaHesd TWrwrv. Sofloy, 482 U J. 71,84, (19t7) ("Prison walls
00 notram i mtkc weponiyino pnioQ ujdum xran nso pgvnocoocjfl ov mo vraiiiiw O flijt
Robirto V. Irenea, 149 FJd 1109,1111 (9Ih Ch. 199t) ("[A] peraoCa intarset in notbeing

viaareduaolothedby meeolMn o fthe opposite sex survives incarceration.")

Mostpeople; however, have a apodal sense o f privacy in their gotitala, and
involuntary exposure of them in the presence of people of the other sax
may be especially demeaning and hnmiHating. When not reasonably
necessary, that sort o fdegradation is not to be visited upon those «*-xeeex
inour prisons.

Ink Downs,641 F.2d 1117,1119(4thCir. 1981).

There art a few cases that addrese the employment of gander specific individnals in
psyddetrio hospitals. Courts bevereoogpixed that, unlike prison parda, hospital atafTcm
Infringe significantly an n pstients privacy rights. Treatment asristsnta to e stale
psychiatric hospital intrude 0o patients' privacy by peribnning duties htvoMag intimasa
personal cars such as ‘assisting patients with toOetmfr disrobing showering and dmnfag
their genitals,' as well as stripping patients brim placing them into and
oondocting bed checks o f patients who sleep naked or whose nigtiwear coma* offduring
sleep.  Oloen V. Marriott fitomatkmol, btc,, 75 F. Supped 1052, 1062 (Aria. 1999)
quoting Joining™ v. Now York Stato Office o fMontal Health, 786 F. Supp. 376, 382
(SIXN.Y. 1992).

Obviously most people would find it a grater intrusion o f their dip ity and
privacy to have their naked bodies viewed (or any number of personal
swvices performed) by a member of the opposite so | Although there wfll
be a certain nUagaUuuat of privacy by necessity whan anyone is
admitted to a hospital or mental health facility, this is not to say that a
patient has forfeited all rights to privacy.



Local 367 American Federation o f State, County A Municipal Employees V. Michigan
Council 23, American Federation o fState, County A Municipal Employees, 635 FJupp.
1010,1013*14 (EJ>. Mich. 1936) (footnote omitted).

The court in Jennings distinguished the privacy right* ofpatients from tte ofprisimw.

The patients at OMH are not convicted criminals but instead are there as a
result of dvil commitments. Thus, their right to privacy may not be
abrogated by virtue of their confinement in a rtato-ron facility unlike a
prison innate who has forfeited some rights in repayment to aocioty. The
patients at OMH me Just that, patients. They are vulnerable and mentally
l1l.  Basic deoency demands foal their privacy be napeoted to whatever

degree feasible.

Jenningt V. New York State Office q fMental Health, 786 F. Supp. At 384. The federal
district oourt in Michigan bald that not only should the paychiatrio hospital impact dm
privacy rights o ftheir patients, bat should assist in protecting thoee rijtts.

It is obvious that the law reooyriaea the privacy rights o f fosse patients or
residents and that the defendants had the right to protect foese rights,
poasfoly even more so in die case of mental health patients who art far
more reliant on the protection o f the defendants than patients ia hospitals.
Moreover die firihn to recognise thdr privacy rights Is contrary to die
concept of normalization which recognizes that mentally handicapped
persons have a right to lives as close as possible to that which fa typical far
the general population.

Local 367 American Federation of State, County A Municipal Employees V. Michigan
Council 23. American Federation o fState. County A Municipal Employees\ 635 F.Supp.
at 1013. See also Jennings V. New York State Office o fMental Health, 796 F. Supp. at
383 (TTJhe fact that a peraon doea not amcrt hia or har constitutional ri*bt doea not

that state run facilities are atiO not obligated to respect them seme rights.”) “It would be a
strange doctrine .. . that would decree that die sanctity of (ho right of privacy in die
performance o f die excretory fractions, folly respected in a public restroom, ia forfaited
oy die fact of falling ill and becoming hospitalized.” Local 367,635 F.Supp. at 1014.

Sensitivity towards the privacy rights ofpatients would also seam to forihar the treatment
goals for many individuals. A large number of woman and irwn have been sexually
abused and live with the devastating aftannath of such axpericac'a. Many with histories
ofmaltreatxrwnt are exirandy sensitive to issues o fprivacy ana violation of their privacy.
Early on in their lives their sense ofbody integrity was invaded by die behaviors o f their
perpetrators. Being exposed to the invsrion of privacy while dressing, showering, or
using tbs toilet can cause flashbacks in some individuals o f prior abuse experiences. In
others it can causa embarrassment and msense o f shams, even if thsy hava no history of
prior maltreatment. The need for a safe place whare one is not exposed to the dominate



aodaufaaiaaionprooeea is fcap«arivi.Tho only way to te | potoOio la tor people to
havedkoio«. Without choice thereto a potondalfcr the reaaactowat o feawna,

ftiaterefcre poarihle that bang viewed wind by ataffofthe oppoiHo jaodw an ante
significant harm to pettato. A acrioue risk ofham vkiialaB the Eighth AmandoM* o ftht
U.8. Cooatitctioa, evn ifoo b o has yet occurred. Pmnmtrv. Mmmn26511 U J. 125
(1994X HtUingv. McBrmey, 509 U A 25 (19W*

For the reeeoae act forth above, (ho Diaahflfty Law CoOar of Alaaht mtooaiaetically
supports your efforts to pootoct the privacy rights o f pattoeiB to APl te o 0 £ the legislative
pcooaaa. Plaaao do not haatate to cootaot a0 if there to anything Ada agrucy can do to
assirt you with your advocacy

Sincerely,

DISABILITY LAW CENTER OF ALASKA

David CFkonat
Executive Director

00 Ron Adler
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Than ia hope.
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Faith Myers
Docranoe Coflim
30B. 14*Ave., Apt B

Anchorage, Aluka: 99501
27 February 2006
Dear Faith and Darraace:

We hereat the National Alliance tor the Mentally 0L, Anchorage Affiliate (NAMI-Anch)
have received and support your requa* tor psychiatric patisats to have the ability, through
edging taw aad the no« buic of privacy nghts, to raqueat gender tpeoifie btanm eam
W\e Anther fed that thaw rights nesdto be dearly enundated andthat as additionid AS
47.30"40 reflecting Richlab order.

We concurwith end Report the potitioa Diaabilhy Law Canter hu takaab their letterto
you dued Decermber 22,2004 ad Report their father involvement b reeaiviagthis abler

ofextremeimportance.

It b telling to vethat werertiy heerofthisiseceb private tkU Jtie when patiestamd their
(hatibee have thafteedom and albffity to aalectothveervioe providers, e uMantand that
piAlhinatitutiooe gperate onluitedreeourcei, honever this et barico fhueae rigb s,the
rightto peroreal tfignky, iaesathat caooot ceny a pricetag bat must be provided fcr b
publicaewell u prvste fadtitke.

h ie Anther troubling fcr uato ragliee that the staffasd%hemaj ity o ffeesedecielboe
involving thil moet Intimete o f care arethoeewho arethe keat trained. Theee Raffmermbers
may well view their employeumb the peychiatric carefield eebeing tranakoty ta aeture
aed ftel they have nothing or btie to lou ahoudacomplaintreprdbg than befond to
have merit. Our higheet concemiathattheu bdividualawield ecoeeenv* phyeieal aed
caedtioedl power over tiacacwulnerable peracee aad cantoo ceeflyahuaathe didsetiua given
theu to indlude auppreesg cooptebts agabet them

It iain}wrtemto notethatu Stab bwe areaimeriy baigg interpreted theeebaric rightato
oourol who viewi ardperbqneaeetaﬁoeourrgedbodesneymdjba aadbcaly are
being, vblated without riebg to the level ofbeing aeeual assauit or bruting aay other
lana. However, inthil comma, aeaudl assaamyywell be. ecd quite poetibly ere bainfc
onunittedwhh the vuinerable victiu having little to no recouree, hopeor even prayer of
juatice.

Wewge our lavmekersto pan legislation which win protect bdividuais teeevbg bis cam

Sboerely,

friih McDonald, Executive Director

Cc Roe Adler
David Heuraat



Alaska Marital Health Consumer\Wab

1249QambaM8t Phona:w tU U m
Anchorage ALASKA M601 Fax: M7J22JM1

March 2,2005

Faith Myers

Donrance Collins

330 E. 14* Ave,, AptE
Anchorage, Alaska 99501

Dear Faith and Dorrance:

We at Alaska Mental Heahh Consumer Web would like to express our fall support for your efforts to ensure
the right of Alaskans undergoing mental health evaluation and treatment to choose the gender o ftheir
caregivers. Specifically, we wholeheartedly endorse the amendment o f AS47.30.840 to include the right o f
Psychiatric patients to choose die gender of those that provide their care. It is our collective beliefthat this is
not only a oore human right, but also a matter ofbasic human dignity. For many years Alaskans have
received care without regard to the gender of the provider. This practice has potentially violated the rights of
thousands of Alaskan citizens and may have broached die boundaries of people who may have issues o f
sexuality and trust

We again applaud your efforts and if I can be of Anther assistance please do not hesitate to contact me.
Sincerely,
Carl Ipock

Executive Director
Alaska Mental Health Consumer Web



PsychRlIghts

PSYCHIATRIC RIGHTS, INC.

40CO Streetilllle MA Anchorage™ Alaefca RN 1
(NT) 274»79M Phene - (107) 37444M Faa

January 3,2005

Faith Myen

Domnoa CoOina

330E 14thAw. AptB
Anchorage. Alaska 99501

ILr. Psychiatric StaffOandes Rights
Dear Ms. Myen aad Mr. ColUm:

The Law Project fat Psychiatric Rights (PsyohRights) unreservedly supports your sflbrts
for legislative acknowledgment o f the right tor peyehiatrio pedants to ohooaa ths gander o f staff
providing intimate oare. We are outraged such a choice ianot provided now. It iawellkaowa
that many psychiatric patieala (malaaawdl aafinale) haw baoa sexually aaaaulted or othanriaa
physically abusedid that the fcflura to be aanaitiw to thisiasae iait tianmafiring and power*
therapeutic. Since the Alaska Psychiatric hstitnli is unwilling to recognize this sad change its
policy, a legislative directive is certainly in order.

PsychRighis also oooourt in the Disability Law Center's conclusion that Alaska patients
already have such rights under the Alaska Constitution at least I1fthe 2005 Alaska Legislature
fltils to correct this outrage, I would cnoom ge the Disability Law Center to pursue this through
the courts.

cc: Ron Adler
David Fleurant



Twthnnay supporting Saaii Bill 8 by Dorraaco ColMas February 11,2887

Madam Chair, Committee members.

My name is Dorrancc Collins. | support the passing of Senate Bill 8 as written.

Post traumatic stress disorder is one or the most prevalent and costly mental illnesses
in America. Not giving gender choice of stafffor intimate care in inpatient settings is
traumatic to many psychiatric patients and can add to the iliness.

In other states some psychiatric facilities take providing sender choice ofstall'for
intimate care seriously. These facilities have policies that require the facility to schedule
a portion o f their work force by gender. As anexample, iftheie are 5 male staffon one
unitand s female staffon another unit, policy would require the head nurse, when
scheduling, to see to it that there are sufticient men and women staffon each shift to

provide gender choice.

Also, in the larger hospitals with multiple units—if the required gender is not
available for intimate care, facility policy would requite staffto go to the next unit to tiy
and find the requested gender. Units are often just separated by a door.

These are all policies that we have been informed that the Alaska psychiatric hospitals
and facilities will not adopt, even when it is pointed out that adopting such policies does
not cost money and it reduces trauma.

In a recent Alaska Supreme Court decision, thejustices stated thereisadev,
unavoidable tension between hospitals seeking convenience/ economics and patient
rights, which can manifest itself in patient abuse.

Thejustices saw it as a given that psychiatric hospitals and units were going to take
shortcuts and would without regulation deny psychiatric patients their rights. Itis laws
passed by the legislature and action taken by the courts that will force psychiatric
hospitals to do the right thing.

Almost without exception those patients entering an acute can psychiatric facility
have dementia and trauma in their background. And to a lesser extent those patients
entering evaluation facilities. Many have been victimized, some from childhood through
adulthood. The percentage that has been sexually abused and physically abused ia much
higher than the rale in general society. When psychiatric patients are not given gender
choice, they feel they are being re-victimized all over again.

As acivilized society, we can’t leave psychiatric patient’s protection up to guesswork.
We need to pass statutes.

Passing Senate Dill 8 will give bock to psychiatric patients' a small amount o fdignity
and control they lost when entering a psychiatric facility.



Senate Bill 8 only asks that psychiatric institutions make a good faith effort at
providing gender choice of stal T forintimate care. Adding more loopholes for
psychiatric facilities to utilise will make the Bill useless.

Indosing. Iam asking you to pass Senate Bill 8 as written.

Thank you,

Defiance Collins
(907) 929-0532



Testimony sapporting Senate BUI 8 by DarraaceCollfca— February 11,2M7

Madam Chair, Committee members.
My name is Dommce Collins. | support the pasting of Senate Bill | as written.

In a recent Alaska Supreme Courtdecision, the justices stated there is a clear,
unavoidable tension between hospitals seeking convenience/ economics and patient
rights, which can manifest itself in patient abate.

Thejustices saw it as a given that psychiatric hospitals and units were going to take
shortcuts and would without regulation deny psychiatric patients their rights, his laws
passed by the legislature and action taken by the courts thatwill force psychiatric
hospitals to do the right thing.

Almost without exception those patients entering an acute care psychiatric facility
have dementia. And to a ieeaer extant thoie pedants entering evaluation facilities. Many
have been victimized, some from childhood through adulthood. The percentage thathat
been sexually abused and physically abused is much higher than the xalain general
society. When psychiatric patients are not given gender ohoioe, they feel they are being
re-victimized all over again.

As acivilized society, wc can’t leave psychiatric patient's protection up to guesswork.
We need to pass statutes.

Passing Senate Bill 8 will give back to ﬁjsychiatrit_: patients’ a small amount o f dignity
and control they lost when entering a psychiatric facility.

Senate Bill 8 only asks that psychiatric institutions make a good faith effort at
providing gender choice ofstafffor intimate care. Adding more loopholes for
psychiatric facilities to utilize will make the Bill useless.

Inclosing, 1. am asking you to pass Senate Bill 8 as written.

Thank you,

Donance Collins
(907) 929-0532

0>JLL~



Testimony Mpnorttag Soitc BID8 by Filth Mytn February 8, 2887
Mr. Chair, Committee members,
My name is Faith Myers. | support the passing of Senate Bill 8 as written.

Lhave an avocation in Mental Health Advocacy. Inthe past I have been in acute carc
psychiatric facilities in Alaska, Washington and Nevada. Also, as an advocate, Lhave
contacted psychiatric hospital administrators in Maine, Maryland, Nevada, Alaska and

Washington looking for best practices.

I'here is such a thing as unnecessary traumatization of psychiatric patients in a
psychiatric facility, especially in facilities in states that look for shortcuts. Itis the rales
and statutes of the state that reduce the amount of trauma and recidivism.

Woe fully understand the idea o f a psychiatric emergency when gender choice may not
be able to be provided—What we want to reduce is die unnecessary traumatization ofa
psychiatric patient who is reasonably cooperative.

The percentage of women in acute care psychiatric facilities who have a history of
sexual abuse and/or physical abuse in their past is somewhere between 51% and 98%
respectively. The figure for men is a little bit less. To a person with mental illness, it is
certain he/she feels re-victimized when he / she is given intimate carc against their will
by the gender of the person who sexually abused him or her in the past.

There are 3 or 4 hospitals that do civil commitments, and there are numerous other
ones that do 3 day evaluatioas that stretch out into 7 days. This issue cannot be dealt
with by working to change each hospital’s policy. Change needs to be done by state
statute.

Iwould like to briefly explain the support letters in favor ofa bill for gender choice of
stafffor intimate care. The following letters ofsupport should have been provided to

you.

1. Ann F. Jennings, PhD., Trauma-Informed Systems Consultant has background
knowledge oftrauma in acutc-carc psychiatric institutions. She also hasa
personal connection. Her daughter was in and out ofpsychiatric institutions from
the age of 13 to 32 when her daughter committed suicide in a psychiatric
institution.

2 AONS. Wolf, MD, MMD. Dr. Wolfhas over 30 years of experience in treating
psychiatric patients from children to adults.

3. NAMT, Anchorage —Their Board members have personally been in psychiatric
institutions and had family members in psychiatric institutions.



4. Alaska Mental Health Consumer Web- Their Board members also have a wide
range of experience with psychiatric facilities.

5. The Alaska Mental Health Board, whose Board members are appointed by the
Governor—again, their Board t imbers have a wide range of experience in
advocating for better treatment in psychiatric facilities.

6. Disability Law Center submitted a 4 page legal opinion, stating that gender choice
ofstaffis a right that should be given to a civilly committed psychiatric patient

7. Psychiatric Rights—an organization dedicated to furthering the rightsof
psychiatric patients—Psychiatric Rights also concurs with Disability law ’s legal
opinion that gender choice is a right o fcivilly committed psychiatric patients.

All told there arc probably SOor more Board members that voted thata gender choice
of stafffor intimate care bill should be passed, many o fthem experts in the field.

Senate Bill 8 only requires psychiatric institutions to make a good faith effort at
giving gender choice of staff.

INdosing, 1 am asking you to pass Senate Rill 8.

Thank you,

Paith Myers
(907) 929-0532



*%*

Dear Editor,

require inpatient psychiatric facilities to make
agood faith effort at providing patients receiv-
ing intimate care their choice ofgender ofstaff
performing that care. We believe if the bill does
pass it would eventually carry over into senior
care facilities.

The Alaska facilities we have surveyed do
not schedule for gender. For example, if there
arc five men working on one shift at a facility
and five women working on the other shift, all
of the facilities we have surveyed do not have
policies that require the nurse making up the
work schedule to make an attempt to see to it
there is proper gender on each shift to provide
gender choice of staff for intimate care.

We fully understand not hiring for gender,
but in Alaska they refuse to schedule lhe work
force for gender.

Also, in larger facilities where there is more
than one unit, there is no policy that requires
staffto go to the next unit to get the requested
gender to give someone a bath.

These are things that they do in other states
and it doesn't cost money, but Alaska facilities

We would like lo make readers aware of we surveyed refused to do it

Senate Bill 8. which when passed would

Providing gender choice of staff for intimate

V-

care reduces traumatization and passing Sen-
ate Bill 8 will force psychiatric institutions
to write good gender choice policies.

FaHk Myers and Dorraace Collins
Anchorage

We would like
to hear from you

Send letters to the editor to Senior
Voice, 325E. Third Ave., Suite 300,
Anchorage AK 99501. Maximum
length is 250 words. Senior Voice
reserves Ihe right to edit for content
and length. _

Space may be made available for
longerapinion piece essays up to500
words. Please contact the managing
editor at seniorvoice@gci.net to
discuss this.

CoRy deadline is the 15th of the
month prior to publication.

8afllorVMca, April 2M7
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PsychRights*
. Law Project for
Psychiatric Rignts, Inc.

Alaska Legislature January 30,2006
Alaska State Capitol
Juneau, Alaska 99801

Re: Psychiatric Rights Legislation

This is to support the proposals by Faith Myers and Dorrance Collins to amend
Alaska law to enhance certain rights given to people diagnosed with serious mental
iliness and held at inpatient facilities.

For example, the wording "patients must be given reasonable opportunityllgives
some facilities license to deny patients the rights the statute is intended to ensure. Some
facilities turn these rights on their head and make them "privileges." To address this, it is
recommended that something like the following be added to AS 47.30.840:

Atno time shall the rights set forth in this chapter be treated as privileges
that the recipient must earn by meeting certain standards of behavior.

O fcourse these rights are meaningless if there is no effective enforcement process.
Itis therefore suggested that AS 47.30.847 be amended to specify a time.limit in which
grievances/complaints must be answered and that patients 18 and older have a right to
appoint a representative of their choice to help them file and pursue grievances/com-
plaints.1 Such representatives should have the right to "reasonable access to all living and
program areas and to staffinvolved in the treatment o f the patient in order to assist die
patient in the protection of his or her rights."

In addition the state Ombudsman or some other state oversight authority should
have the right to go into any facility holding people because being diagnosed with mental
illness. The Ombudsman's O ffice is presently excluded from all but state hospitals and
would have to he granted a different authority to enter other facilities.

| have known Faith Myers and Dorrance Collins for a number of years and they
are absolutely spot on with their suggestions. Alaska citizens deserve the type of
consideration Faith and Dorrance are asking for and I urge you to act favorably upon

their suggestions.

B. (Jim) Gottstein, Esq.

"For patients under 18, their guardian would retain that right.

406 O StTMt, Suite 206, Anchorao*, AIIGEJ.SE(a 09501J Ca (907) 274-7666 Phorw ~ (907) 274-9493 Fax

I B I L



January 30, 2006

Faith Myers

Dorrance Collins

330 E. 14hAve., Apt. E
Anchorage, Alaska 99501

Dear Faith and Dorrance:

You have requested a letter of support from the Disability Law Center of
Alaska for your effort to revise the grievance rights of psychiatric patients in

A”Cho"age Alaska. In essence, your proposed revisions seek to ensure that psychiatric
@gglm patients are afforded basic due process rights when filing a grievance.
'w The Disability Law Center of Alaska supports your efforts to ensure that
{tX (07) 5B51000 psychiatric patients in Alaska are afforded basic due process rights. Your
18D4B12% recommendations, including permitting psychiatric patients the right to obtain

the assistance of a self-designated representative and establishing specific
time frames for certain actions, are very appropriate means of assuring that
rights can both be exercised and are protected.

Please let me know if there is anything we can do to assist you in this effort

Sincerely,

DISABILITY LAW CENTER OF ALASKA

David C. Fleurant
Executive Director

MEMBEfteO FeTHE
NATIONAL
ASSOCIATION-OF
PROTECTION m&
ADVOCACY
SYSTEMS
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Support For New Grievance Procedures

NAMI Anchorage

144 W. 5th Avenug 907) 272-0227
Anchorage, AK 99501 phone and fax)
Febmary 17,2007

Alaska State Legislature

Juneau, Alaska

Re:  Request for Amendment to AS 47.30.847
Psychiatric Grievance Procedures

Honorable Senators and Representatives:

NAMI Anchorage provides support, education and advocacy to persons experiencing a mental
iliness and their families. This letter is about the grievance rights o f patients in mental health
facilities. Those rights are set out in broad terms in AS 4.30.847. See copy attached.

We have received reporta that patients have been unduly burdened by hospital processes in their
efforts to bring grievmces. For example, the facility may repeatedly require foe patient to confer
with members ofthe very mine treatment team that have aggric red the patient as a pro-oondition to
filing a formal grievance. Itcan be traumatizing to a patient to be required to seek redress from the
same caregivers with whom the patient has a dispute.

It has also been reported to NAMI that patients are not always being provided a written statement of
the grievance procedure upon admission to the facility. The ability ofthe patientor patient’s
representative to advocate for themselves requires knowledge ofthe “what” and “*how” ofthe
grievance procedureprior to treatment. NAMI believes that self-advocacy is one ofthe building

blocks for real and lasting recovery.

These examples demonstrate that the due process rights o f patients can be easily limited or
circumvented because the language of AS 47.30.847 is too broad. The statute does not say
precisely what the mental health facilities must do, giving them considerable latitude in interpreting
the law and developing the grievance procedures as they wish. The statute needs lobe amended to

state the following specific requirements:

« the written grievance procedure will be provided to the patientat the time o fadmission.

« tire patient’s written complaint will be accepted and delivered to the “impartial body”
required in subsection (a) without requirement o f Anther consultation with or ~ipnrval by
the treatment team or other precondition.

« the patient will be allowed die assistance of a self-designated representative and will not be
limited to a representative as defined by the facility.

« the complaintwill be addressed and resolved within specific time frames to be set outin the
mended statute.

Anchorufty Vote*o ttM ittallW w y
C KAMI tith tLfdtl AFInUtta ttUe Nxdc— 1AIMoctm Mxattl Maeai



NAMI Anchorage
Febnuny 17,2007
Page2

Additional specific provisions may be required as investigation continues. NAMI Anchorage is
prepared to assist in this important revision process as requested. Inthe meantime, wcadc the
legislators and the administrators o f mental heahh facilities to bearin mind (he trauma that
hospitalization by itseifcauses a patient, on top ofthe underlying problem resulting in the
hospitalization. Insuch a situation, the balancing o fadministrativc inconvenience with the health
and welfare of the patient should weigh in favor o f the patient

Thank you for this opportunity to comment,

NAMI Anchorage

President. NAMI Anchorage Board of Directors

attachment:  AS 47.30.847

cc.  Representative Sharon Cissna
James B. Gottstdn. Esg.
Faith Myen and Dorrance Collins
David Fleurant, Disability Law Center

Anchompmt )at+ *FA f* *m Innm
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The bill is congruent with the department's desire to accomodate the gender choice of patients, and to protect
wulnerable populations from medically unnecessary invasions of privacy. Although, there may be an increase
in staff workioad due to an increase in documentation, the effect is believed to be negligible and no fiscal

impact is expected.

Page 2 0f 2
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RIGHTS OF RECIPIENTS OF MENTAL HEALTH SERVICES

PART A

RULES OF GENERAL APPLICABILITY

MAINE DEPARTMENT OF BEHAVIORAL AND DEVELOPMENTAL SERVICES
DIVISION OF MENTAL HEALTH
AUGUSTA, MAINE



BASIS STATEMENT

These rules were initially promuigated on October 1, 1984, pursuant to 34-B M.R.S.A. § 3003
that directed the Division of Mental Health to promulgate rules pursuant to the Maine Administrative
Procedure Act for the enhancement and protection of the rights of clients receiving senices from the
Department of Behavioral and Developmental Services, state and nonsstate mental health institutions or
units, or from any program or facility administered or licensed by the Department  These rules were
subsequently amended on October 1, 1986, October 1, 1989 and January 1, 1995,

On August 2, 1990, the Kennebec County Superior Court approved the terms of a Consent Decree
in the case of Paul Bates, et al. v. Sue Davenport, et al. Docket No. CV-89-88. The Consent Decree
incorporated the contents of a Settlement Agreement, the terms of which require the defendants to draft
revisions to the "Rights of Recipients of MentJ Health Services" as needed to incorporate the provisions
governing grievances and complaints and to make these rules consistent with the terms of the Settlement
Agreement.



INTRODUCTION

The 110th Maine Legislature enadted into law, 34 M.R.S.A. section 2004, now 34-B M.RS.A.
section 3003, entitled "An Act Authorizing and Directing the Bureau of Mental Health to Enhance and
Protect the Rights of Recipients of Mental Health Services," that directed the Bureau to promuigate rules,
under the Administrative Procedures Act, in anunoer of aress of patient/client rights.

The intent of the Legislature wes to provide a process whereby the Division of Mental Health, as
the leed administrative agtncy for insUtutional and conmunity mental health services, would develop
comprehensive rules in this complex area, taking into acoourt clinical, sodial and administrative factors
while promoting and safeguarding the rights of peaple receiving mental health senvices.

These rules apply to all agendes licensed by the Departnent of Behavioral and Developmental
Senvices ard all public or private inpatient psychiatric institutes and units, including the state operated
mental health institutes.

These rules were developed by a task force mede up of consuners, providers, regulators,
professionals, family members, advocates and others, with the input of citizens throughout the State.

These rules were initially promulgated on October 1, 1984, were arended October 1, 1986,
October 1, 1999 ad January 1, 1995,

Questions regarding the applicability or interpretation of these rules .hould ke directed to the
Director, Division of Licensing, Department of Behavioral and Developmental Services, State House
Station 40, Augusta, Maine 04333, Area Code (207) 287-4200 or 287- 000 (TTY).
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PART A. RULES OF GENERAL APPLICABILITY

I STATEMENT OF INTENT

The purpose of these rules is to articulate the rights of recipients of mental health services so that
these rights may be enhanced and protected. Mental health service recipients should suffer no loss of
basic human or civil rights. Because of the exceptional circumstances under which such patients are
treated, however, the exercise of some rights may require special safeguards. These rules, therefore, are
intended to keep recipients' rights paramount, to assure that individual rights will be both recognized and
protected during the course of service delivery, and to ensure treatment consistent with ethical and
professional standards. Procedural mechanisms that exist to ensure enforcementof these rules include the
licensing authority of the Department of Behavioral and Developmental Services pursuant to 34-B
M.R.S.A. § 1203-A, the gritvance and complaint procedures set forth in these rules, and the Department's

contracting authority.

Part A, Rules of General Applicability that apply to all recipients, regardless of the treatment
setting, should be read in conjunction with either Part B (for inpatient or residential settings) or Pan C (for

outpatient settings).
B DEFINITIONS

A. Advocacy Program means the Office of Advocacy of the Department and the rights
protection and advocacy agencies or other governmental agencies authorized by law to investigate

grievances and protect rights.

B. Complaint means an allegation by a person or agency charged with investigating violations
of client rights or with delivering or monitoring mental health services of violation of basic rights
of arecipient, including those enumerated in these rules and the Settlement Agreement in Bates, et

al. v. Davenport, et al. or any other applicable law or regulation.

C. Conjoint Family Treatment Services means services jointly provided to more than one
memberofa family, in which all members in question are recipients.

D. Department means Department of Behavioral and Developmental Services.
E. Division means the Division of Mental Health.
F. Grievance means an allegation by a recipient of violation of basic rights,includingthose

enumerated in these rules and the Settlement Agreement in Bates v. Dubv or any other applicable
law or regulation.



G. Individualized Support Plan (henceforth referred to as "ISP") means an approach to support
planning that focuses on the development of a life plan that expresses, in the recipient’s own
words, his or her wants, needs and goals, as well as an action plan for meeting these goals.

H. Mental Health Facility. Agency, or Program means any facility that provides in-patient
psychiatric services and any agency or facility providing in-patient, residential or outpatient mental health
services that is licensed by, funded by or has a contract with either the Department of Behavioral and

Developmental Services or the Department of Human Services,
I Mental Health Institute means state-operated inpatient facilities.

(Pulfd: 1

J. Non-State Mental Health Institution means a public institution, a private institution or a
mental health center, (hat is administered by an entity other than the Stateand that is equipped to
provide in-patient care and treatment for people with mental illness.

K. Person with long-term mental illness means a person who suffers from certain mental or
emotional disorders that erode or limit the capacities of daily life. For purposes of this definition, /
mental and emotional disorders include organic brain syndrome, schizophrenia, recurrent
depressive and manic depressive disorders, paranoid and other psychoses, plus other disorders (hat

may become chronic. For purposes of this definition, capacities of daily life include personal
hygiene and self care, self direction, interpersonal relationships, social transactions, learning,
recreation and economic self-sufficiency. While persons with long-term mental illness may be at

risk of institutionalization, there is no requirement that these persons are or have been residents of
institutions providing mental health services.

L. Program Area means any discrete part of a facility or agency, including any building,
residential program, ward, unit or program site.

M. Recipient means any person over age 18 receiving mental health treatment from any mental
health facility, agency or program.

N. Representative means any person who has been designated in writing by a recipient, or by
his or her guardian to act to aid the recipient in upholding his or her rights under these rules. Such
person shall not be a patient of an inpatient facility nor a staff person currently serving the

recipient.

0. Rights Protection and Advocacy Agency means the protection and advocacy program
established by 42 U.S.C. §§ 10801 et seg. and described in 5 M.R.S.A. §§ 19501 et seg.

P. Treatment means any activity meant to prevent, ameliorate, prevent deterioration of, or
cure a recipient's mental health problem or mental illness and includes behavioral, psychological,
medical, social, psychosocial and rehabilitative methods that meet usual and customary standards
in the field of mental health treatment.

Q. Treatment Team means those persons, including the recipient, who plan, carry out and

review treatment.
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BASIC RIGHTS

A. Recipients have the same human, civil and legal rights accorded all citizens, including the
right to live in a community of their choice without constraints upon their independence, except
those constraints to which all citizens are subject. Recipients have the right to a humane
psychological and physical environment within the facility or program. Recipients have the right
to be treated with courtesy and dignity. Recipients are at all times entitled to respect for their
individuality and to recognition that their personalities, abilities, needs, and aspirations are not
determinable on the basis of a psychiatric diagnosis. Recipients have the right to have their
privacy assured and protected to the greatest extent possible in light of their treatment needs.
Recipients shall not be incapacitated nor denied any right, benefit, privilege, franchise, license,
authority or capacity of whatever nature that they would otherwise have, simply due to their status
as recipients of mental health services.

B. There shall be no limitation on the freedom of religious belief.

C. Discrimination in the provision of services due to race, creed, sex, age, national origin,
political belief, or handicapping condition shall be prohibited.

D. All basic rights shall remain intact unless specifically limited through legal proceedings, as
in the case of guardianship or in an emergency or when necessary to protect the rights or safety of
the recipient or others, only as outlined in specific sections of these rules.

E. Services delivered to recipients shall be based on their identified individual needs and shall
be delivered according to flexible models that accommodate changes in recipients' needs and the
variations in the intensity of their needs. To the extent possible, recipients will - -» ve required to
move from one setting to another in order to receive the services appropriate to their changed
needs.

F. Recipients have the right to refuse all or some of the services offered, subject to the

exceptions noted below. A person's refusal of a particular mode or course of treatment shall not
per se be grounds for refusing a recipient's access to other services that the recipient accepts. Only
the following services may be imposed against a recipient's wishes:

1. Involuntary hospitalization pursuant to 34-B M.R.S.A. 8§ 3863 et sea.

2. Forensic services pursuant to 15 M.R.S.A. § 101-B in a residential or hospital
setting;

3. Services permitted under applicable law in the case of a person under guardianship,

upon the guardian's informed consent and within the limits of the guardian's authority;



4, Emergency treatment in a residential or hospital setting during a psychiatric
emergency, pursuant to procedures setout in these rules; or

5. Treatment in a residential or hospital setting pursuant to the administraiive hearing
provisions of these rules for individuals who lack capacity to consent to services.

G. Recipientshave the right to exercise their rights pursuant to these rules without reprisal,
including reprisal in the fc.m ofdenial of or termination of services.

H. Recipients with long term mental illnesses have the following additional rights, to the
extent that state and community resources are available:

1. The right to a service .ystem thatemploys culturally nonnative and valued methods
and settings;

2. The right to coordination of the disparate components of the community service
system;
3. The right to individualized developmental programming that recognizes that each

recipient with long-term mental illness is capable of growth or slowing of deterioration;
4, The right to acomprehensive array of services to meet the recipient's needs; and

5. The right to the maintenance of natural support systems, such as family and friends
of recipients with long-term mental illnesses, individual, formal and informal networks of

mutual and self-help.

LEAST RESTRICTIVE APPROPRIATE SETTING

A. Recipients have the right to be treated in the least restrictive appropriate setting to meet
their needs.
B. Any restrictions or limitations in an inpatient setting shall be determined and imposed

pursuant to the Right to Individualized Treatment and the Right to Informed Consent to Treatment.

C. No recipient shall be held in treatment against his or her will by policy, procedure or
practice, except by orderof court or by emergency hospitalization procedures.

D. Agencies or facilities proposing persons for commitment shall first fully consider less
restrictive appropriate settings and treatment modalities pursuant to 34-B M.R.S.A. § 3864(5).

E. Involuntary hospitalization provisions shall not be utilized only as a means to accomplish
admission, to obtain transportation, or for adm inistrative reasons.

10



A. Recipients have the right to be notified of all rights accorded them as recipients of services,
by Maine statute, these rules, the Bates v. Dubv Settlement Agreement, if applicable, and

associated policies.

B. At die time of admission or intake, or as soon afterwards as is reasonably feasible, each
recipient shall be informed, to the extent possible, of his or her rights under these rules in terms
that he or she understands.

1. Such information shall be given by an employee of the facility or program in a
manner designed to be comprehensible to the individual recipient.

2. In cases where the recipient does not understand English or is deaf, the notification
of rights shall be conducted by an interpreter.

3. If the recipient's condition at admission or intake precludes understanding of his or
her nghts, additional attempts to provide information about rights shall occur and be

documented.

4. Documentation of the results of the discussion about rights shall be noted in the
recipient's permanent treatment record.

5. Recipients shall be advised of their right to name a designated representative or
representatives to assist them to receive notices of meetings and to participate at meetings.
Recipients shall additionally be given information regarding available advocacy and peer

advocacy programs.

6. Recipients shall be further advised of their rights pursuant to these rules and the
Settlement Agreement in Bates v Davenport, as applicable.

C. At the time of admission or intake, each recipient shall be given a summary of these
recipient rights written in plain language. In instances in which the recipient is deaf, the summary
of these recipient rights will be communicated in American Sign Language.

1. Copies of the summary shall be given to:
a. The recipient's guardian, if any; or
h. In the case of any recipient without a guardian, up to three individuals, if

designated by the recipient.

2. Those persons, including the recipient, given copies of summaries shall be noted in
the medical record.
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3. Copies of the summaries shall be conspicuously posted in all agencies, facilities,
and program areas.

4, The summaries shall contain instructions for viewing these rules, the Settlement
Agreement in Bates v. Davenport, and associated policies developed to implement these

two documents.

5. The summaries shall be made available in foreign languages or American Sign
Language, if necessary.

D. At the time of the notification required above, recipients shall be notified that they, their
guardians acting on their behalf, or their designated representatives may bring grievances claiming
that the practices, procedures or policies of the Department, a non-State mental health institution,
or any agency licensed by, funded by or under contract with the Department to provide mental
health services, violate the terms of these rules, the terms of the Bates v. Dubv Settlement
Agreement, or any other applicable law or regulation. They shall additionally be notified of the
process whereby grievances may be filed and of their right to be assisted throughout the grievance
procedure by a representative of their choice, in the written notice required by section V(C) above,
recipients shall additionally be notified of the advocacy services available through the
Department's Office of Advocacy, the rights protection and advocacy agency, peer advocates, and
the Ombudsman Program established pursuantto 22 M.R.S.A. §5112(2).

E. Each program area shall have complete copies of these recipient rights rules, the Settlement
Agreement in Bates v. Dubv. and associated agency policies. Each recipient shall be offered a
copy of these rules. Additional copies of these documents shall be available from the Department
of Behavioral and Developmental Services, Station 40, State Office Building, Augusta, Maine

04333.

F. The Office of Advocacy shall have copies of all statutes referenced in these rules. These
statutes shall be available for review during regular working hours at the Office of Advocacy,
Station 60, State O ffice Building, Augusta. Maine 04333.

ASSISTANCE IN THE PROTECTION OF RIGHTS
A. Recipients have the right to assistance in the protection of their rights.

B. Recipient Representative. Each agency, facility or program shall inform all recipients of
their right to name a representative, including a peer representative, to aid them in the protection of
their rights. Aid may include one or more of the following activities: assistance in the formulation
and processing of a grievance; participation in the informal or formal development and revision of
an ISP. individualized service or treatment plan or hospital treatment and discharge plan; or any
other type of representative assistance activity referenced in these rules. The provision of aid by a
designated representative shall be governed by this section and by other relevant sections of these

rules.

V)
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1. Designation in writing. If the recipi-.nt or his or her guardian desires a
representative for the recipient, the person desiring a representative for the recipient shall
designate, in writing, a person to aid the recipient in upholding his or her rights.

2. Time for designation. The recipient or his or her guardian may designate a
representative at any time.

3. Change in representative. Provision shall be made for change of representative
should the recipient so desire, or if the recipient is placed under guardianship, should the

guardian so desire.

4. Representative's physical access. The representative shall have reasonable access to
all living and program areas and to staff involved in the treatment of the recipient in order
to assist the recipient in the protection of his or her rights.

5. Confidentiality. The representative may obtain access to confidential information
as defined under 34-B M.R.S.A. § 1207 concerning the recipient by obtaining the
appropriate party's written informed consent to disclosure under Section IX of these rules.

6. Communication. A recipient shall have access, at any reasonable time, to a
telephone to contact his or her representative.

7. Involvementin ISP and Sen ice or Treatment and Discharge Planning.

a. The recipient representative shall be given 10 days written notice of ISP
meetings unless the recipient directs that the representative not be invited. The
recipient's involvement may include, without limitation, participation in service or
treatment planning meeungs, or discharge planning meetings. W hen the meeting is
being convened to address an emergency, notice reasonable for the circumstances

shall be given.

b. The representative shall be notified when the recipient is determined to lack
clinical capacity pursuant to Section V, Part B (Inpatient and Residential Settings)
or Section 1V, Part C (Outpatient Settings) of these rules.

c. The representative shall receive, upon the recipient's authorization, a copy
of prescribed medication, dosage levels, schedules and side-effects and a copy of
the aftercare plan upon the discharge of the recipient.

Advocacy Programs. Each recipient shall be informed of advocacy programs available in

the state. Recipients have the right to request assistance from the advocacy programs at any time.

Advocacy services are available through:



1. The Office of Advocacy of the Department, which is mandated by State law to
investigate the claims and grievances of recipients of mental health seivices provided by
the Department or facilities or agencies administered, funded or licensed by the
Department and to monitor the compliance of any facility or agency administered by the
Department with all laws, rules, and policies relating to the rights and dignity of service
recipients.

2. Other agencies including the rights protection and advocacy agency, and the
Ombudsman program established pursuant to 22 M .R.S.A. §5112(2).

D. Recipients may, at their request, be represented by a private advocate. In such cases the
recipient shall bear the cost, if any, of such representation.

E. A reportofcomplaints and grievances appealed to the Superintendentof AMH1 and BMHI,
the Director of the Division of Mental Health, and the Commissioner shall be compiled semi-
annually and submitted to the Office of Advocacy, the Chief Administrative O fficer of the agency
or facility, the Office of the Master established pursuant to the terms of the Settlement Agreement
in Bates v. Davenport, and plaintiffs' counsel in that action.

RIGHT TO DUE PROCESS WITH REGARD TO GRIEVANCES
A. Recipients have the right to due process with regard to grievances.

B. Notwithstanding any other civil or criminal recourse that the person bringing the grievance
may have, the facility, agency, and/or Department shall afford every reasonable opportunity for
informal resolution of concerns or formal resolution of grievances.

C. Recipients or other persons may bring grievances regarding possible violations of basic
rights, including any rights enumerated in these rules and the Settlement Agreement in Bates v.
Dubv or any other applicable law or regulation, any questionable or inappropriate treatment or
method of treatment; or any policy or procedure or action, or lack thereof, of the mental health

agency or facility.

D. Persons who may bring grievances include, but are not limited to:
1. The recipient;
2. The recipient's guardian;
3. The recipient's attorney, designated representative or representative of the Office of
Advocacy or the rights protection or advocacy agency;
4. Other persons specifically aggrieved.
E. A grievant shall in no way be subject to disciplinary action, reprisal, including reprisal in

the form of denial or termination of services, or loss of privileges or service as a result of filing a

grievance.

“



Notice

1. Notices summarizing a recipient's right to due process in regard to grievances,
including the process by which grievances may be filed, as well as copies of forms to be
used for that purpose, shall be available within each program area.

2. An employee of the mental health facility, agency or program shall inform each
recipient of this right and the right to be assisted throughout the grievance procedure by a
represenlatvr of his or her choice, in a manner designed to be comprehensible to the
individual recipient. In instances in which the recipient does not understand English or is

deaf, this information shall be delivere 'by an interpreter.
Formal Grievances

1. A grievance may be undertaken by a recipient, or a guardian acting on his or her
behalf, making a formal written claim that provisions of these rules, the Settlement
Agreement in Bates v. Davenport o' any other applicable law or regulation have been
violated by any facility, agency or program.

Grievances regarding the actions of specific employees shall be handled in
accordance with personnel rules and contract provisions. No disciplinary action
may be taken nor facts found with regard to any alleged employee misconduct
except in accordance with applicable personnel rules and labor contract provisions.

2. Formal grievances may be appealed through three sequential levels:

a. The supervisor of the program or upit or the agency employee designated to
hear grievances as applicable;

b. For grievances arising in inpatient facilities, the Administrator of the
facility; for grievances arising in the community, the Director of the Division of

Mental Health, and
c. The Commissioner of the Department.

3. Additional levels of grievance resolution may be added by agency or facility policy,
but in no case shall such additional levels add to the overall time allotted for grievance

resolution.

4, Ateach level of the formal grievance procedure the recipient or other grievant shall
have rights to the following:

a. Assistance by arepresentative of the recipient's own choice;
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b. Representation by the Office of Advocacy or the rights protection and
advocacy agency ofthe Maine mental health system;

c. Review of any information obtained in the processing of the grievance,
except that which would violate the confidentiality of another person;

Presentation of evidence or witnesses pertinent to the grievance;

e. Receipt of complete findings and recommendation except those that would
violate the confid'ntiality of another person.

5. An electronic or written record shall be made of all proceedings associated with
formal grievances. An electronic recording shall be made of any hearing held pursuant to

this section.

6. In all grievances the burden of proof shall be on the agency, facility or program to
show compliance, or remedial action to comply with the policies and procedures
established to assure the rights of recipients under these rules.

7. Findings shall include:

a. A finding of facts, consistent with the terms of the Maine Administrative
Procedure Act;

b. A determination regarding the facility, agency, program or employee
adherence, or failure to adhere, to specific policies or procedures designed to assure
the rights of recipients under these rules; and,

c. Any specific remedial steps necessary to assure compliance with such
policies and procedures.

8. Upon appeal, all pertinent information gathered regardinga formal grievanceshall
be forwarded, by the person to whom the grievance was addressed, to the next responsible
official.
9. Steps of Formal Grievances:

a. Level One

i Formal grievances shall be filed first with thesupervisor of the
service delivery unit in which the grievance arises.

16



i Copies of the grievances shall be forwarded by the supervisor to the
»dminiftialive head of the mental health facility or agency and, upon the
request of the grievant, to the Office of Advocacy. In (he case of state
operated facilities, all formal grievances shall be immediately forwarded to
the Office of Advocacy.

iii. A formal written response shall be made within five days, excluding
weekends and holiday”.

iv. If the agency staff needs a longer period to investigate the
circumstances of the grievance, a five day extension may be made and the
grievant so notified.

V. If the grievant is unsatisfied with the findings at the first level, he or
she may appeal the decision to the Chief Administrative Officer of the
mental health facility or, for grievances arising it. the community, the
Director of the Division of Mental Health.

Vi, Such an appeal must be made within ten days, excluding weekends
and holidays.
vii. Copies of such an appeal shall be forwarded to the Office of

Advocacy by the Chief Administrative Officer of the facility or the Director
of the Division of Mental Health.

Level Two

i. The Chief Administrative Officer or the Director of the Division of
Mental Health, as applicable, or designee shall respond to a Level Two
grievance within five days, excluding weekends and holidays, of day of

receipt of the appeal.

ii. If the Chief Administrative Officer or designee needs a longer period
to investigate the circumstances of the grievance, a five day extension may
be made with the permission of the parties to such a grievance.

ii. The Chief Administrative Officer or the Director of the Division of
Mental Health, as applicable, or designee may, at his or her discretion, hold
a hearing before an impartial hearing officer, who shall be an individual free
of bias, personal or financial interest, with all parties involved.

iv. If the grievant is dissatisfied with the finding at Level Two, he or she
may appeal the decision to Level Three to the Commissioner, Department of
Behavioral and Developmental Services, Station 40, Augusta, Maine



04333. Appeals n.-st be made within ten days, excluding weekends and
holidays.

c. Level Three

i The Commissioner or designee shall make a formal written reply
within five days, excluding weekends and holidays.

ii. If no hearing was held at Level Two a hearing shall be held at Level
Three.

ii. A five day continuance may occur ifa hearing is to be held or if the
parties to such a grievance concur.

iv. The Commissioner's or designee's finding shall constitute the final
action by the Department regarding a grievance.

10. The decision at each level of the grievance procedure shall be final a;id binding
unless the grievant appeals within the indicated time frames.

H. The Commissioner's decision shall constitute final agency action, and the grievant may
appeal the decision to Superior Court pursuant to the Maine Administrative Procedure Act, 5

MRSA s 11001 et sea.

I Under no circumstances shall the remedies requested in a grievancebe denied nor shall the
processing of a grievance be refused because of the availability of the complaintprocedure.

J. Exceptions
1. Grievances regarding abuse, mistreatment, or exploitation.
a. Any allegation of abuse, mistreatment, or exploitation shall be immediately

reported to the Office of Advocacy and to the Chief Administrative Officer of the
mental health facility or agency. Any disciplinary actions or findings of fact in
these instances shall be consistent with personnel rules and labor agreements.

b. Investigation of any such allegation shall be conducted pursuant to statutory
and regulatory standards including those relating to the Child and Family Services
and Child Protection Act (22 M.R.S.A. Chapter 1071 s 4001 et seq.) and the Adult
Protective Act (22 M.R.S.A. Chapter 958-A) and facility policy approved by the

Department.

2. Urgent Grievances.
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a. Any grievance that the grievant considers urgent si-all be forwarded by strff
witliin one working day to tlie Chief Administrative Officer of the facility or for
grievances arising in the community, to the Director of the Division of Mental
Health, or designee, at Level Two, and the Office of Advocacy so notified.

Such grievances must be reviewed by the Chief Administrative O fficer, the
Director or designee, who shall either arrange to hear the grievance within
three working days or immediately refer the grievance to Level 1 for

response.

b. All grievances concerning the development, substantive terms, or
implementation of ISP's or hospital treatment and discharge plans shall be
considered urgent grievances.

Grievances Without Apparent Merit

a. A grievance may be found to be without apparent merit, upon Level Two
review, upon the concurrence of the Chief Administrative Office or the Director of
the Division of Mental Health, as applicable, and, when the grievance relates to a
state mental health institute, the representative of the Office of Advocacy.

b. Any decision that a grievance is without merit and the justification for that
decision shall be forwarded to the grievant in writing, and shall include notice of
otheravenues of redress.

c. Grievances without apparent merit may not be appealed administratively
beyond Level Two. This dismissal constitutes final agency action for purposes of
judicial review.

COMPLAINTS

A. A written complaint may be filed by any person or agency that is charged with
investigating violations of client rights or with delivering or monitoring mental health services.

The complaint procedure may be used when:

1

The person or agency knows or has reason to believe (hat the practices, procedures

(including the development, substantive terms or implementation of ISP's or hospital
treatment and discharge plans) or policies of the Department or of any agency licensed,
funded or contracted by the Department to provide services elsewhere described in these
rules, violate these rules, the terms of the Settlement Agreement in Bates v. Davenport or

any other applicable law or regulation; and

2.

The information was obtained during the general course of the person's or agency's

performance of their responsibilities.
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B. Complaints (hat include allegations of employee misconduct shall be piocesscd, but no
disciplinary action may be taken nor facts found with regard to (he alleged misconduct except in
accordance with applicable personnel rules and labor contract provisions.

C. Complaints arising in an in-patient setting shall be addressed to the chief administrative
officer of the in-patient facility, who shall forthwith refer them to the supervisor of the service
delivery unit in which the complaint arose.

D. Complaints arising in the community shall be addressed to the agency employee designated

to receive complaints.

E. A formal written response shall be made .. ‘hin five days of receipt by the persons listed in
(C) and (D) above, excluding weekends and holidays. Upon appeal, all pertinent information
gathered regarding a complaint shall be forwarded by the person to whom the complaint was

addressed to the next responsible official.

F. Decisions about complaints described in (C) above shall be appealable within five working
days to the Chief Administrative Officer of the facility, who shall respond within five working
days. |If the person assigned to investigate a complaint needs a longer period to investigate (he
circumstances of the complaint, a five-day extension may be made and the complainant so

notified.

G. Decisions about complaints described in (D) above shall be appealable within five working
days to (he Directorof the Division of Mental Health, who shall respond within five working days.

H. Decisions resulting from appeals described in (F) and (G) above shall be appealable within
five working days to the Commissioner, who shall respond within five working days. If the person
assigned to investigate a complaint needs a longer period to investigate the circumstances of the
complaint, a five-day extension may be made and the complainant so notified.

l. Investigations shall be conducted at each level of the complaint and shall include, as
needed, interviews, site visits, or other data collection activities. At the conclusion of each

investigation, a written summary of the results of the investigation and a statement of the remedial
action to be taken, if any, shall be provided to the complainant, subject to the limitations of 5

M.R.S.A. §7070(2)(E).
CONFIDENTIALITY AND ACCESS TO RECORDS
A. Recipients have the right to confidentiality and to access to their record.

B. All information regarding mental health care and treatment shall be confidential except as
otherwise provided below.
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