


Alaska Autom obile Dealers Association

May 11 2007

Senator Lesil McGuire
Alaska State Capitol Building #%5
Juneau, Alaska ‘09801

Dear Senator McGuire,

The Alaska Auto Dealers Association, with the full support of the State of Alaska
Department of Law, Supports SB 164 SB 164 will clean up unintended consequences of

the Dealer Practices Act which was several years ago. The language that will be
de?etecfl c?oes, not benefit dealers or consumers and |Z only Being use(? tg generate frivolous

lawsuits against dealers.

AS.4525465 Subsection (C) requires a separate slicker be posted on all used vehigles.
This sticker is Unnecessaty and redundant. Subsection (Q{( )requires that dealers Inform
the consumer that the vehicle Is not sulg* ct to Alaska's “Lerhon Law." Since Alaska's
“| emon I.aW'on|¥ applies to new \chicles, this re(iuweme,nt IS Unnecessary. Sulbsection
(C)(Z? requires thét the dealer acvise acustomer that a vehicle is not subject toa,
manufacturers warranty. The presumption is tint most used vehicles arc not subject toa
warranty, since most used vehicles are sold "as is", further, required PTC postings for
used vehicles %c,ommong{ known as the \s-Is Ftl%ker) reciuwe de,alersh|ﬁs 0 dlisclose
ether the venicle is sold.as I or If the vehicle nasany remaining manufacturers
warranty, finally, subsection (C)(3) requires dealerships to disclose whether the used
vehmlewaso,ngmall manufactured for sale in Canada or another forelgn country. There
was a"Canadian™ vehicle influx of scverrl years ago which was short t&rm in nature,
| his portion of the separate slicker is also reaundait as AS.45254/70 requires a separate
disclosure if a vehicle was originally manufactured for sale in Canada.

The only peaple who stand to benefit from Subsection (%I) are class a tion attorneys

who have sueg Alaskan gealersl s who do not display this Unneo and redundant
sticker, Not displaying this stickeprsisanunfair tr eP¥act|ce violaefqi'?)erl]ry Which means the

laintiff s attorney can sUe lor treble damages and full legal costs even though the
onsumersahave Ot suffered any actuail ha?m or amagesg There isa tw )yegar look back

on unfair trade practices so acldss action attorney can search for enough Gar buyers to
create aclass and then subpoena all regorus going back two years.

Twao class action sFits of this natTre are,Pro ressing in Anchorage at this time,
Dealerships are,sUI,gredommant family owned small businesses in the State of Alaska
and rivolous itigation as describéd above could well bankrupt many well run and

respected dealersnips.
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The Alaska Auto Dealers Association and Senior Assistant Attorney General Ed Sniffen
all agree that there is no benefit to consumers or dealers provided by Subsection C which
is why all parties have agreed that these amendments should be retroactive to the extent

allowed hy law. For the reasons outlined above, we support SB 164.

Sincerely,

Jon Cook
Alaska Auto Dealers Association

Legislative Director

Alaska Automobile Dealers Association e P.O. Box 201305 <+« Anchorage, AK 09520



Alaska Auto Dealers Association

P.0. Box 71577
Fairbanks, AK 99707

March 4 2008

Senator Hollis French
Sent Via Emall

Re: SB 164

Dear Senator French:
IS\E,BvoluflsgL like to clarify the AADA’s rationale for requesting the retroactivity provision of

Recent testimony in_the Senate Judiciary Committee from myself and Ed Sniffen, Senior
Assistant Attorney General for the Staté of Alaska, regarding AS.4525465 Subsection
C) noted that the’requirements contained In that Section are either unnecessary or
edundant. We also testified that the current statute coes not benefit consumer's, dealers
or the Stale of Alaska. Actually, the current statute places many dealerships & significan’
nisk of closure or b%nlﬁgwtpy which is why wc are asking for rétroactive application "to

the extent allowed oy

The only (People who stand fo benefit from Subsection _8(3) are class action attomeys who
have orcould sue Alaskan dealerships who do_not or did hot display this ,unne,cessa{]y %nd
reaundant sticker, Not displaying this sticker is an unfair trage practice violation wriic
means the plaintiffs attomey can sue for treble camages and full legal costs even though
the consumers have not suffered any actual harm or damages. Ther® is a two Year look
back on unfair trage Pracnces 50 a Class action attomey can search for enough'car buyers
o create a class and then subpoena all records going tack two years,

SB 164calls for retroactive application "to the extent allowed by law.” We spent a gieat
deal of time discussing this provision with our IePaI counsel and Ed Sniffen before
agreeing pon this compromise Iangua e Weal fethhat the broad lan ualge re ardmlg
retroactivity would allow the matter to e decided by the courts foi any Current or future
claims. W arc aware of three class action suits against the same defendant with a

portion of the claims relating to the statute in question.

\We arc more concerned about future claims which cquld arise under AS.4525465
Supsection (G).. Without retroactive agghcanon, plaintitfs attorneys could pursue class
action suits against dealerships g?omg cK two years from the effeCtive date of SB 164
bemg Tjgned Into [aw given the Took back allowed for unfar trade practice violations.
We eligve there is a Significant risk of th.0 occurring which is the main reason we're
asking for retroactive aplication. Most Alaska deal€rships were not even aware of the




requirements of AS.45.25.465 Subsection (C) until the three class action suits were filed
as it was never the intent of the drafter of the statute, Mr. Sniffen, or the AADA, that used

cars be included in these requirements back in 2004.

Potentially, thousands of dealership jobs are at risk due to a law that provides no benefit
to consumers and which allows class action suits to proceed with the threat of treble
damages and full legal costs even ifthe consumers have not suffered any actual harm or
damages. These unintended consequences were not anticipated by anyone at the time the
bill was passed back in 2004. 'To date, there has been no opposition to SB 164. lask you
and your fellow legislators to support and protect Alaskan owned businesses and jobs by

passing SB 164.

Please do not hesitate to call me at 322-0362 should you or your staff have any questions
regarding this matter.

Sincerely.

JonC'ok
Legislative Director
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February 19 2008
Senator Lesil McGuire
State Capitol, Room 15
Juneau, AIC 99R01-1182
Re:  SB 164re Sale of Used Motor Vehicles
Dear Senator McGuire:

Thank you for sponsoring SB 164 As you know, this bill will repeal
AS ,45.25.465(c%, a provision of fhe Automobile Dealer Act that requires used motor
vehicle dealers to post a written disclosure in the window of every used vehicle that: ?1)
Alaska’s “lemon law” does not apply, (2) the manufacturer’s warranty may not aplp V,
and (3) whether the vehicle was originally manufactured for sale in Canada or another
foreign country. These provisions were added to Alaska law in 2004 tq address a
common Pnactlce at the time (which does not appear- to be continuing today) involving
the sale of “current model” used vehicles.

A “current model” used vehicle is a vehicle still within the manufacturer’s cuncnt
model year (.. still manufactured and offered for sale), but has been previously sold so
that it s considered 'Used.” Typically, these vehicles were purchased from dealers in
Canada to fake advanta% of favorahle”exchange rates, then brought to Alaska with very
low miles (sometimes 10 or less) and sold as “new.” Because the vehicle had been sold
onee, it is no Ionqer considered a new vehicle. This, in turn, excludes ap,E)_hcanon of
Alaska’s lemon aw, which cnly applies to new vehicles. In addition, some
m. nufacturers would not honor warranties on vehicles manufactured for sale in Canada

that were titled in Alaska.

.Because these vehicles had all the earmarks of a new vehicle, consumers were
sometimes mislead about the vehicle, buying what appeared to be a new vehicle when in
fact it was used. Thus, the disclosure requirements of AS 4525465(? were added to the
statute in 2004 to protect consumers from this practice. Unfortunately, there appears to
have been a drafting error when the statute was finalized. Instead"of applying these
requirements only to “current model” vehicles, the statute was passed with thé language
“used motor vehicle or current model vehicle." As the primary drafter of the statute, it
was not the intent to require application of these disclosure requirements to all used

vehicle sales.



Senator Lcsil McGuire February 19, 2008
Alaska State Legislature Page 2 of 2

In 2006, another statute was amended that adc  sed the sale of “current model”
vehicles. AS 08.66.015 was amended to remove reference to the sale of current model
vehicles. Instead, in Older to sell a motor vehicle as “new,” the vehicle must have a
certificate of origin (which is lost upon first sale), and the dealer must have a franchise
agreement with the manufacturer. The effect of this amendment was to treat all used
vehicles the same, regardless of whether the vehicle happens to be a current model year

vehicle.

Considering amendments to AS 08.66.015, we considered two potential “fixes” to
address the over-broad requirements of AS 45.25.465(c). The first was to simply remove
language in the statute that applies the disclosure requirement to all used vehicles
making the statute only applicable to “current model” vehicles. With the amendment of
AS 08.66.015, however, this was problematic because all reference to current model
vehicles was removed from the law. Thus, we would need to develop a definition of
“current model vehicle” if this language were to remain.

The second approach, and the one adopted by SB 164, is to simply repeal this
section. This makes sense for several reasons. First, the disclosure concernin™ the
applicability of the manufacturer’s warranty has been addressed by most manufacturers
We understand from the Automobile Dealer’s Association that major manufacturers are
honoring warranties on vehicles manufactured for sale in Canada. Second, the disclosure
relating to vehicles manofactiLed for sale in Canada is already required by AS 45.25.470
so this disclosure is .uplicative. Third, manufacturers have taken action to prohibit
Canadian auto dealers from selling vehicles that are intended for resale in the United
States. Finally, with the removal of the “current model” language of AS 08.66.015, it
would add unnecessary requirements on auto dealers that will not add significant

consumer protections.
The Department of Law supports this repeal, and is aviilable to answer questions
as this bill moves through the legislative process.

Sincerely,
TALIS J. COLBERG

ATTADMCYV r.PWPP Af

Senior Assistant Attorney General

CES/ljt
cc:  Russ Kelly
Mike Ford

Deborah Behr



Alaska “Lemon” Law

Article 06 MOTOR VEHICLE WARRANTIES

Sec. 4545300 Repairs required.

|f a new motor vehicle docs not conform to an express warran%that S applrcable to it
ang the owner of the vehicle reports the defect or condition to the manufacturer of the
vehrc e or to the manufacturers or dlistributor's dealer dunn% the term of the warranty, the

ufactyrer, gistyi uto dealer, orarea{?]arnng agent snail ake the necessary repairs to
conform the Ve |cetot & EXDIESS WalT:

Sec. 4545306 Replacement or refund.

ﬁdunn the term of th eexpres warranty or within one gear from the dateﬁgdelrvery of
the mot rvehrcle to the ori |na owner, whichever period terminates first, t
manufacturer, drstnbutor ealer, or reparnrfr? agent S una le to conform the motor
vehicle to an applicahle express warranty affer a reasonable numper of attempts, the
manufacturerordrstnbutor hall accept the retum of th _nonc nformrnﬁ motor vehicle,
and, at the owner’s option, sna rep ace the nonconformrn%ve icle wit a new.
comparable vehicle or shall refund the ful Purchase price To th eowner less 4 reasonable
allowance for the use of the motor vehicle from the time it was delivered to the ongrnal
owner. A refund under this section o all be made to a lienholder of record, if any, an

Owner, as thelr interests may appeal.

Sec. 4545310, Notice by owner.

In order to claim a refund or replacement under AS 4545305, the owner shall give
Written notrce by certr |ed mall to the manufacturer and Its deafer Or repairing adent at
any time b eorg a¥ vee after hee nPrratrono the express warfan or the
0N —vearPeno é‘ er the teo ver o torvehrcle toteoncbnnalo

whichever perio termrnates first, ( 1}stat|n that evehrce as a nonconformity: (2)
provrdrn? a reasonable description bf the nonconformrty (3) stating that the
manufacturer, distributor, dealer, or regarnn 0 agent has macle a reaSonable number of
attempts to conform the veficle: and h 2sta6t0[% that the owner demand% refund or
replacement vehicle to be aelivered o day after the mailing of the written
notrce Within D days after receiving the notice retrurred by this seCtion the manufacturer
may make a final attempt to conforni”the vehicle before a refund or replacement is made

under AS 4545306



Sec. 45.45.315. Exceptions.

An owner may not receive a refund or replacement under AS 45.45.300 - 45.45.360 if the
manufacturer or distributor shows that the nonconformity complained of

_ (Il) docs not substantially impair either the use or the market value of the motor
vehicle; or

(2) is the resull of

(A alteration of the motor vehicle bﬁ the owner or a person other than a dealer or
repairing agent that is not authorized by the manufacturer or distributor; or

t(B) abuse or neglect by the owner or a person other than the dealer or repairing
agent.

Sec. 45.45.320. Presumption.

A presumptio” that a reasonable number of attempts have been made to conform a motor
vehicle under an applicable express wauanty is established if:

(1) the same nonconformity has been subject to repair ‘hree or more times by the
manufacturer, distributor, dealer, or repairing agent during the term of the express
warranty or the one-year period after delivery of the motor vehicle to the original owner,
whichever period terminates first, but the nonconformity continues to exist; or

~(2) the vehicle is out of service for repair for a total of 30 or more business days
during the express warranty term or the one-year period referred to in (1) of this section,
whichever period terminates first; an¥ eriod of time that repairs arc not performed for
reasons that are beyond the control of the manufacturer, distributor, dealer, or repairing
agent is excluded from the 30-day time period referred to in this paragraph.

Sec. 45.45.325. Parts availability.

A manufacturer whose vehicles are sold in the state through an authorized dealer shall
provide its dealer or r%;)awmg agent with any pan necessary to make a repair ofa
nonconformity covered under an e>§)_ress warranty, as soon as possible, without
additional charge for freight or handling, if the part is not in the dealer's or agent's
inventory when the nonconforming vehicle is brought to the dealer or repairing agent for

repair.
See. 45.45.330. Failure to replace or refund.

A manufacturer or distributor who fails to refund the full purchase price ofa motor
vehicle or replace the motor vehicle when there is a requirement to do so under AS



45.45.300 - 45.45.360 is presumed to have committed an unfair trade practice under AS
45.50.471..

Sec. 45.45.335. Resale without disclosure prohibited

A motor vehicle returned under AS 45.45.305_may not be resold by the manufacturer or
distributor in the state unless full disclosure ofthe reason for the return is made to the
prospective buyer before the resale is concluded.

Sec. 45.45.340. Other rights and remedies.

The provisions of AS 45.45.300.- 45.45.360 do not limit other rights and remedies that
may be available to the owner of a motor vehicle under other provisions of law. This
section does not create a new' cause o f action against a dealer or repairing agent who sells
or attempts to repair a motor vehicle found to be nonconforming under AS 45.45.300 -

45.45.360.
Sec. 45.45.345. Repair facilities.

A manufacturer or distributor of motor vehicles w'ho authorizes the sale of the
manufacturer's or distributor's motor vehicles in the state shall maintain authorized
dealership facilities within the state that are able to perform the service and make the
repairs required by the manufacturer's express W'arranly and by AS 45.45.300 -

45.45.360.
See. 45.45.350. Reimbursement of shipping costs.

A manufacturer or distributor who accepts the return ofa nonconforming motor vehicle
under AS 45.45.305.shall reimburse the owner for any reasonable cost incurred in
shipping the vehicle to and from the nearest authorized facility for warranty service and
repair of a nonconformity that causes the return of the vehicle.

Sec. 45.45.355. Arbitration or mediation.

If a manufacturer or distributor has established an informal dispute settlement procedure
that substantially complies with the requirements of 16 C.F.R. 703, as that section may be
amended, or if the manufacturer or distributor, alter receipt of notice required by AS

45 45.310, offers in writing to participate in an arbitration or mediation process with the
owner and the arbitration or mediation decision is binding on the manufacturer or
distributor but not on the owner, and if the informal dispute settlement or arbitration or
mediation process is approved by the attorney general, the provisions of AS 45.45.305
concerning refund or replacement or AS 45.45.350_conceming shipping costs do not
apply to an owner who has not first resorted to the informal dispute settlement procedure

or arbitration or mediation process.

Sec. 45.45.360. Definitions.



In AS 45.45.300 - 45.45.360,

(1) "dealer” means a person who has obtained a franchise from, or is authorized by, a
motor vehicle manufacturer to engage in the retail sale and warranty repair of the
manufacturer's new motor vehicles in the stale;

(2) "distributor” means a person who is authorized by a manufacturer to engage in
the wholesale distribution of the manufacturer's new motor vehicles in the stale;

(3) "express warranty" or "warranty" means an express written warranty provided by
the manufacturer of a new motor vehicle;

(4) "full purchase price" means the total price paid for a motor vehicle by the
original owner, including costs added to the retail price, such as original registration fees,
transportation fees, dealer preparation, and dealer installed options;

(5) "manufacturer" means a person who by labor transforms raw materials and
component parts into motor vehicles for wholesale or retail sale;

(6) "motor vehicle" or "vehicle" means a land vehicle having four or more wheels,
that is self-propelled by a motor, is normally used for personal, family, or household
purposes, and is required to be registered under AS 28.10; but does not include a tractor,
farm vehicle, or a vehicle designed primarily for off-road use;

(7) "nonconformity" means a defect or condition in a motor vehicle caused by a
manufacturer, distributor, dealer, or repairing agent that substantially impairs the use or

market value of a vehicle;

(8) "owner" means a purchaser, other than for resale, of a new motor vehicle, and a
person to whom ownership of the motor vehicle is transferred in conformity with AS 28;

(9) "reasonable allowance" means an amount attributable to an owner's use ofa
motor vehicle; a "reasonable allowance" may not exceed an amount equal to the
depreciation in value of the vehicic for the period during which the vehicle is available

for use by the owner, calculated by a straight line depreciation method over seven years,

plus an amount equal o the depreciation in value of the vehicle that is caused by

(A) any neglect or abuse by the owner; or
(13) body damage not caused by a nonconformity;

(10) "repairing agent" means a person who has been specifically authorized by a
motor vehicle manufacturer or distributor to perform warranty repairs in die state on one
or more of the manufacturer's or distributor’'s motor vehicles;



(11) "substantially impairs the market value" means a nonconformity that
substantially decreases the dollar value ofa vehicle to the owner when compared to the
dollar value ofa similar vehicle that does not have the nonconformity;

(12) "substantially impairs the use" means a nonconformity that prevents a motor
vehicle from being operated or makes the vehicle unsafe to operate.



Chapter 45.25. MOTOR VEHICLE TRANSACTIONS
Article OL APPLICABILITY; JURISDICTION; VENUE; CORPORATE AFFILIATES

Sec. 4525010 Applicability.

AS L2507 - 4525320 apply to franchise contracts between a manufacturer and its
new motor venicle dealers in this state.

Sec. 452502 Jurisdiction: venue.

@ | he c?urts of this state ,havehjurisdiction OVer a Ie%al disRute betweena
manufacturer located in or outside this state and a new motor vehicle dealer |ocated in
this state, and the dispute s governed by and interpreted and adjudicated under the lew of

this state.

(b% Venue fora dispute under (a) of this section is in thejudicial district of this state
where the new motor vehicle dealer’s principal place of business is located.

Sec. 4525030 Corporate affiliates.

a) A manufacturer may not use a subsidiary corporation, affiliated corporation,
partn%?shm, assogiation, or %ther person 0 acco pﬂsﬂ what would be proh|%|te(§ for the

manufacturer under this chapter.

.(0) This section does not limit the rigt of a person included within the scope of this

section to engage In reasonable and appropriate business practices consistent with an
existing tradg p%acﬂce %ﬁat 1S not profﬁﬁte% by this chathJr.

Article 02 FRANCHISE AGREEMENTS
Sec. 4525100, Consistency with state [aw.
The terms and condiitions in anuacﬁreement hetween a manufacturer and a new motor

vehicle dealer in this state, Including a motor vehicle franchise af?reement, that are
inconsistent with the "iw of this state do not have any force or effcei in this state,

Sec. 45.25.110 Termination of franchise agreements.

| @ A manufacturer may not terminate a franchise with a new motor vehicle dealer
unless

(1) the manufacturer has
(A) satisfied the notice requirements of this chapter;




(B) shown that there is good cause for the termination of the franchise, and. if the
reasons underlying the good cause can be corrected by the new motor vehicle dealer, the
new motor vehicle dealer has failed for 60 days after delivery of the notice required by
AS 45.25.120 to make the corrections: the circumstances identified under AS 45.25.120
(a)(2) for which a 15-day notice oftermination is required do not qualify as reasons for

which correction is allowed under this paragraph; or

(2) the new motor vehicle dealer has systematically engaged in fraud against
consumers or the manufacturer or in the operation ofthe new motor vehicle dealership.

(b) Notwithstanding (a)( 1) of this section, a manufacturer may not terminate a
franchise agreement with a new motor vehicle dealer because o f the death or incapacity
of an owner if the owner is not listed in the franchise as one on whose expertise and
abilities the manufacturer relied in the granting of the franchise.

(c) In this section, "good cause" includes when the new motor vehicle dealer fails to
comply with or observe a material provision ofthe franchise agreement. For the purposes
of determining good cause under this subsection, reasonable sales and service
performance criteria and capital and facility requirements may be considered material
provisions oniy if the criteria or requirements were communicated in writing to the new
motor vehicle dealer within a reasonable period before the effective date o f the
termination or nonrenewal so that a reasonable opportunity was afforded over a period of

not less than six months to comply with the criteria or requirements.

Sec. 45.25.120. Notice of termination.

(a) A manufacturer shall furnish a notice of termination ofa franchise agreement to a

new motor vehicle dealer at least

(1) d() days before the effective date ofa termination, except as required under (2) or

(5) ofthis subsection;

(2) 15 days before the effective date of - termination when the new motor vehicle

dealer

(A) is insolvent or is the subject ofa bankruptcy or receivership proceeding:

(ft) has failed to conduct its customary sales and service operations during its
customary business hours for seven consecutive business days: this subparagraph does
not apply to closures due to acts of God or circumstances beyond the direct control of the

new motor vehicle dealer: or

©) is convicted ofa felony involving moral turpitude or fraud under the law of this
state, another state, the federal government, a territory ofthe United States, or the District

of Columbia:



(3) 180 days before the effective date of the termination if the manufacturer or
distributor is discontinuing the sale of the product line.

(b) Notice required under (a) of this section must be in writing, shall be sent by
certified mail or personally delivered to the new motor vehicle dealer, and must contain

(1) a statement of intention to terminate the franchise;
(2) a statement of the reasons for the termination; and
(3) the date on which the termination takes effect.

Sec. 45.25.130. Threat of termination.

(a) A manufacturer or manufacturer representative may not coerce or attempt to
coerce anew motor vehicle dealer to enter into an agreement with the manufacturer or a
subsidiary of the manufacturer, or to do any other act unfair to the new motor vehicle
dealer, bj uireatcning to terminate a franchise agreement between the manufacturer or
subsidiary of the manufacturer and the new motor vehicle dealer.

(b) "lis section does not prohibit a voluntary agreement between a manufacturer and
a new motor vehicle dealer or between a distributor and a new motor vehicle dealer to

settle legitimate disputes.
Sec. 45.25.140. Repurchase obligations on termination.

(a) Upon the termination of a new motor vehicle dealer’s franchise agreement by the
manufacturer or distributor, the manufacturer or distributor shall repurchase from the new

motor vehicle dealer at

(1) the new motor vehicle dealer's net acquisition cost, if the motor vehicles have not
been materially altered or damaged, all inventory consisting of unsold new motor
vehicles that are current models and models that have been acquired from the
manufacturer within the past two model years before receipt of the notice of termination;

(2) the new motor vehicle dealer price listed in the current parts catalog, less
applicable allowances, new unused undamaged parts in their original, unbroken
packaging, listed in the current price catalog and acquired from the manufacturer or

distributor:

(3) lair market value, signs, equipment, and furnishings that bear a trademark or
trade name, that have not been altered or damaged, and that were required by the
manufacturer or distributor within five years preceding the notice of termination; and



. #

4) the new motor vehicle dealer’s net acquisition cost, special tools that have not
been altered or materially damaged that were purchased from the manufacturer or
distributor within three years preceding the date of the termination.

(b) Within 90 days after the effective date o f the termination, the new motor vehicle
dealer shall return the property required by (a) of this section to be repurchased to the
manufacturer or distributor at the manufacturer's or distributor's expense. The
manufacturer or distributor shall pay the compensation for the property within 60 days
after the tender o f inventory and other items if the new motor vehicle dealer has clear title
to the property and is in a position to convey that title to the manufacturer or distributor.

If the property is subject to a security interest, the manufacturer or distributor may make
paymentjointly to the new motor vehicle dealer and the holder of the security interest,
and the manufacturer or distributor may offset these payments.

Sec. 45.25.150. Required compensation for new motor vehicle dealer facilities,

(@) Upon termination by the manufacturer or distributor, the manufacturer or
distributor shall compensate the new motor vehicle dealer for new motor vehicle dealer

facilities a sum equivalent to the

(1) rent for the unexpired term of the lease or 18 months, whichever period is
shorter, if the new motor vehicle dealer is leasing the new motor vehicle dealership
facilities from a lessor other than the manufacturer or distributor; or

(2) reasonable rental value ofthe new motor vehicle dealership facilities for 18
months or until the facilities are leased or sold, whichever period is shorter, if the new
motor vehicle dealer owns the new motor vehicle dealership facilities; the sum may be
paid in monthly installments at the election of the manufacturer or distributor.

(b) This section does not relieve a new motor vehicle dealer of the obligation to
mitigate damages under a lease, prevent a manufacturer from occupying and using the
new motor vehicle dealer's facilities while pa>ing rent, or preclude a manufacturer from
negotiating a lease termination, sublease, or new lease.

(c) This section does not apply to atermination for

(1) insolvency o f the new motor vehicle dealer or the filing of any petition by or
against the new motor vehicle dealer under a bankruptcy or receivership law;

(2) failure of the new motor vehicle dealer to conduct its customary sales and service
operations during its customary business hours lor seven consecutive business days;

(3) conviction of the new motor vehicle dealer or its principal owners of a felony or
a misdemeanor regardless of the punishment if the crime involves theft, dishonesty, or

false statement;



H

(4) revocation of a license required for the new motor vehicle dealer to operate; or

(f a fraudulent misrepresentation by the new motor vehicle dealer to the
manufacturer or distributor that is material to the new motor vehicle dealer's agreement.

The payment required. under (a) of this section is only required to the extent that
the fgg?ht!es Me Used f%r activities u(ngjer t%e franchise agre%meﬂt and only to the extent

the facilities were not leased for unrelated purposes.

| (eg |f payment under (a) of this section is made, the manufacturer or distributor is.
entitled to possession and use of the new motor vehicle dealership facilties for the period

for which the payment is paid.

ge%eﬁzpsleo Prevention of or refusal to honor transfer of new motor vehicle dealership
wnership.

A manufacturer may not unreasonably prevent or refuse to honor a transfer of ownership
ofa new motor vehicle dealership.

Sec. 4525170, Succession.

a) A manufacturer or distributor may not grevent or refuse to honor the succession
to a new motor VEhIC|$ franchise of an helr or devisee under a will of a franchisee, under
a written instrument filed with the manufacturer or distributor desgnatmg any person &
ttﬂgtsuccessor franchisee, or under AS 1306-AS 1336 (Uniform Probate Code), except

| p)adesi?nated successor must, within 60.days after the owner's death or incapacity,
8|ve he manufacturer or distributor wnt%en notice of the m,]ent to ?ucceed, and the
e3|%nee must agree to be bound by all the termsand  mdlilions of the current franchise

agreement;

(2) the manufacturer or distributor may request from the designated successor
personal and financial data that are reasonably necessary to determine the qualifications
of the designated successor; the designated successor shall provide the information within

60 days after receiving the request;

(J) the manufacturer or distributor may not unreasonably withhold approval of the
succession; if the manufacturer or distributor refuses to honor the succession, the
manufacturer or distributor shall send written notice to the proposed successor within 60
days after receiving the information requested in (2) of this subsection or within 60 days
after receiving the notice of the proposed successor's intent to succeed, whichever is later

3& of this section mu%state the specific grounds for

The notice reguired by (@ C
not a groving the propose(ﬂsucce orqx/ hin 3Ddays after the proposed successgrs



receipt of the notice, the proposed successor may tile a protest with the superior couri to
determine whether the manufacturer or distributor has unreasonably withheld approval.

(c) This section does not preclude the owner of a new motor vehicle dealership from
filing with the manufacturer or distributor a written instrument designating any person as
a successor. Ifthere are competing successors, the written instrument governs who may

submit a proposal as a successor.

Sec. 45.25.180. New dealerships.

(a) Before a manufacturer or distributor enters into a franchise establishing or
relocating a new motor vehicle dealer within a relevant market area where the same line
make is represented, the manufacturer or distributor shall give % days' written notice to
each new motor vehicle dealer of the same line make in the relevant market area of the
intention to establish an additional new motor vehicle dealer or to relocate an existing
new motor vehicle dealer within that relevant market area.

(b) Within 30 days after receiving the notice required under (a) of this section or
within 30 days after the end of any appeal procedure provided by the manufacturer or
distributor, a new motor vehicle dealer may bring a declaratory judgment action in the
superior court of this state to determine whether good cause exists for the establishment
or relocation of a proposed new motor vehicle dealer. Ifan action is filed, the
manufacturer or distributor may not establish or relocate the proposed new motor vehicle

dealer until the court has rendered a decision on the matter.

(c) This section does not prohibit

(1) the relocation of an existing new motor vehicle dealer to a new location not
within four miles of an existing new motor vehicle dealer;

(2) the appointment of a successor new motor vehicle dealer at the same location as
its predecessor or within a two-mile radius from any boundary of the predecessor’s
former location within two years from the date when the predecessor ceased operations or

was terminated, whichever occurred later; or

(3) the entering into of a renewal of, replacement of. or succeeding franchise
agreement with an existing new motor vehicle dealer whose operations will continue at
the existing new motor vehicle dealer's current location.

(d) When determining whether good cause exists for establishing or relocating an
additional new motor vehicle dealer for the same line make, the superior court shall

consider the existing circumstances, including

(1) whether the establishment ofan additional franchise or relocation of the existing
new motor vehicle dealer appears to be warranted by economic and marketing conditions,

including anticipated future changes;
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_(12) the retail sales and service business transacted by the protesting new motor
vehicle dealer and other new motor vehicle dealers of the same line make with a place of
business in the relevant market area to be served by the additional franchise or proposed
new location of an existing new motor vehicle dealer during the three-year period

immediately preceding the notice;

(3) the investment necessari I%/ made and obligations incurred by the protesting new
motor vehicle dealer to perform the protesting new motor vehicle déaler’s obligations

under existing franchise agreements,

] (4) the permanency of the investment of the protesting new motor vehicle dealer;
an

@ whether it is beneficial or injurious to the public welfare for an additional
franchise to be established or for the existing new motor vehicle dealer to be relocated.

(€) Inthis section,
(1) "relevant market area" means the greater of the area
(A) within a radius of 14 miles around an existing new motor vehicle dealer; or

(B) of responsibility defined ina governing franchise agreement;

(2) "relocate” and "relocation” do not inch'de the relocation of a new motor vehicle
dealer within two miles of the new motor vehicle dealer's established place of business.

Sec. 45.25.190. Arbitration.

In a controversy between a manufacturer and a new motor vehicle dealer under AS
45.25.010,- 45.25.320, neither the manufacturer nor the new motor vehicle dealer is
required to submit the controversy to arbitration. If both the manufacturer and the new
motor vehicle dealer agree to submit a controversy under AS 45.25.010,- 45.25.320 to
arbitration, the arbitration shall be conducted under AS 09.43.020 - 09.43.180 (Uniform
Arhitration Act), the manufacturer and the new motor vehicle dealer shall each select one
arbitrator, and both the manufacturer and the new motor vehicle dealer shall select the

third arbitrator.
Article 03. MANUFACTURER AND DISTRIBUTOR PRAC TICES
See. 45.25.300. New motor vehicle dealership location and facilities.

A manufacturer may not require, coerce, or attempt to coerce a new motor vehicle dealer
to change the location of the new motor vehicle dealership or to make any substantial
alterations to the new motor vehicle dealership premises or facilities if the change or



alteration would be unreasonable or if there is not a sufficient supply of new motor
vehicles to justify the expansion in light of the current market and economic conditions.

Sec. 45.25.310. Discrimination.

A manufacturer may not unfairly discriminate among new motor vehicle dealers with
respect to warranty reimbursements or authority granted new motor vehicle dealers to
make warranty adjustments with retail customers.

Sec. 45.25.320. Time limits on claim audits, claim denials, claim reductions, and charge

backs.

(@ A manufacturer or distributor may not audit a claim, deny a claim, reduce the
amount of a claim to be reimbursed to a new motor vehicle dealer, or charge back a
portion of the claim to a new motor vehicle dealer if 18 or more months have passed
since the new motor vehicle dealer submitted the claim or if 18 or more months have
passed from the end of a manufacturer-sponsored incentive program related to the claim,

whichever 18-month period ends later.

(b) The time restriction in (&' >fthis section does not apply if the manufacturer
reasonably suspects that fraud is involved in the claim.

(©) In this section, "claim" means a claim made by a new motor vehicle dealer for
compensation by the manufacturer or distributor for sales incentives, warranty repairs,

and service incentives.
Article 0O4. DEALER PRACTICES
Sec. 45.25.400. Prohibited use of advertising terms.

@ A motor vehicle dealer may not use the term "invoice." "factory invoke," "dealer
invoice.”" "dealer cost." "wholesale price." or any other term of similar meaning in an
advertisement for the sale of a motor vehicle.

(b) A motor vehicle dealer may use the term "manufacturer's suggested retail price,"
"MSRP," or "list price" in an advertisement for the sale of a motor vehicle, subject to the
restriction on price comparisons in AS 45.25.450.and the following:

(D the advertised price must reference the linal price listed by the manufacturer on
the monroney sticker, including accessories and options physically attached to the vehicle
at the time ofdelivery to the dealer, plus any transportation charges, and minus all
manufacturer discounts and savings:

(2) the manufacturer’s suggested retail price or the list price does not include charges
added by the dealer or options added to the vehicle by the dealer: and



3 whenever using the term "manufacturer's suggested retail price," "MSRP," or
"list price." the dealer may not represent that a buyer would save money by paying a price
that is lower than the "manufacturer's suggested retail price." "MSRP," or "list price."

Sec. 45.25.410. Availability of advertised items.

A motor vehicle dealer may not advertise a new motor vehicle r * speeded dealer price
with the intent not to supply reasonably expec'ed demand, unless the advertisement
discloses the number of vehicles in stock at the advertised price.

Sec. 45.25.420. Display of motor vehicles.

A motor vehicle dealer shall display all vehicles advertised for sale for the duration of the
sale period in a conspicuous and clearly visible location on the dealer's premises. The
advertised sale price for each vehicle must be clearly marked on the vehicle so the
consumer can readily identify the advertised price for the vehicle.

Sec. 45.25.430. Refusal to sell on advertised terms and conditions.

A motor vehicle dealer may not refuse to sell a motor vehicle on the terms and conditions
that the dealer has advertised. This section does not apply if

(1) the dealer can document that the advertised term or condition was the result of an
error on the part of the advertising medium or an outside advertising agent; or

(2) the refusal is based on an error that was made in good faith by the dealer and was
clearly and conspicuously a mistake, and the dealer corrected the error as soon as the
dealer knew or reasonably should have known of the error.

Sec. 45.25.440. Advertised price.

(@ When selling a motor vehicle, a motor vehicle dealer may not charge dealer fees
or costs, except for fees actually paid to a state agency for licensing, registration, or title
transfers, unless the fees or costs are included in the advertised price.

(b) In this section, ""dealer fees or costs" includes dealer preparation fees, document
preparation fees, surcharges, and other dealer-imposed fees and costs.

Sec. 45.25.450. Advertise price comparisons, reductions, and discounts.

(@) A motor \chicle dealer may not make a price comparison, price reduction, or
price discount in an advertisement unless the comparison, reduction, or discount complies

with this section.

(b) A motor vehicle dealer may advertise a price comparison for a new motor vehicle
with the manufacturer’s suggested retail price only if



$ o

(1) the iealer only uses the term "manufacturer's suggested retail price,” "MSRP," or

"list price";

(2) the advertised price references the final price listed by the manufacturer on the

inonroney sticker;

(3) the manufacturer's suggested retail price, MSRP, or list price does not include
charges added by the dealer or options added to the vehicle by the dealer;

(4) the dealer clearly discloses that the manufacturer's suggested retail price. MSRP,
or list price may not rellcct the actual selling price for the \ehicle in the dealer's trade

area: and

(5) the dealer does not make a representation in the advertisement, including a

reference to a "sale," "reduction," or "discount," that the comparison represents a saving

to the consumer.

(c) A motor vehicle dealer may not use a competitor's price as a reference price

unless

(1) the reference price is the competitor's current, bona fide price »n the trade area of

the dealer making the comparison;

(2) the comparison is to an identical or nearly identical vehicle that does not
materially differ in model, style, design, name, brand, kind, or quality from the advertised

product: and

(3) the dealer includes in the advertised price all charges that the competitor includes

in the competitor's price.

(d) A motor vehicle dealer shall be in possession of documents and all other
information necessary to substantiate all reference price claims when the claims are made
and shall maintain this information in a readily accessible place for two years after the

time the reference price c.aims are made.

Sec. 45.25,460. Advertising and selling practices generally.

@ In addition to the provisions of AS 45.50.471 and regulations adopted under AS

45.50.471,. a motor vehicle dealer

11) shall include in an advertisement of a motor vehicle for sale all fees or charges,
except fees or charges to be paid to a third party;

(2) may not represent the dealer document preparation fee as a government fee;
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(3) may not advertise a specific motor vehicle for sale without identifying the
vehicle by either its vehicle identification number, vehicle stocking number, or license

number;

(4) may not advertise that free merchandise, gifts, or services will be provided by the
dealer if a vehicle is purchased: in this paragraph, "free" includes merchandise or services
offered for sale at a price less than the dealer's cost for the merchandise or serv ices;

(5) may not use the term "rebate,” "cash back." or a similar term in advertising the
sale of a motor vehicle unless the rebate is expressed in a specific dollar amount and is in
ract a rebate offered by the vehicle manufacturer or distributor directly to the retail buyc

of the venhicle;

(6) may not require a person, in order to receive the advertised credit terms, to pay a
higher price lor a motor vehicle and any related goods or services than the cash price the
same person would have to pay to purchase the same vehicle and related goods or

service'-”

(7) may not advertise a guaranteed trade-in allowance or range of allowances unless
the guarantee is provided by the manufacturer or distributor;

(8) may not affix to a new motor vehicle a supplemental price sticker containing a
price that represents the dealer's asking price if the supplemental price sticker exceeds the
manufacturer's suggested retail price, unless the supplemental sticker

(A) clearly and conspicuously, in the largest print appearing on the sticker other than
the print size used for the dealer's name, discloses that the supplemental sticker price is
the dealer’s asking price, or words of similar meaning, and is not the manufacturer's

suggested retail price;

(B) clearly and conspicuously discloses the manufacturer's suggested retail price:

and

(() states, if the supplemental sticker price is greater than the sum of the
manufacturer's suggested retail price and the price of the items added by the dealer, the

difference and describes it as additional dealer mark-up;

(9) may not advertise or otherwise represent, or knowingly allow to be advertised or
represented on behalf of the dealer, that a down payment is not required in connection
with the sale of a motor vehicle when a down payment is in fact required;

(10) may not advertise an offer for the sale, lease, or purchase of a motor vehicle that

does not contain the name of the dealer:

(11) may not represent and sell as a new motor vehicle a demonstrator vehicle or a
motor vehicle that is a used motor vehicle; in this paragraph, "demonstrator vehicle"



(A) means a motor vehicle

(i) that has been assigned by a dealer for use by the dealership as an executive
vehicle for promotional purposes, including being driven in the community;

(ii) that has not been licensed by a retail buyer; and
(iii) the title of which has not been transferred to a retail buyer;

(B) does not include a motor vehicle that has only been driven to demonstrate the

motor vehicle to a prospective buyer;

(12) may not advertise that the dealer finances any person or does not reject any

person's credit, or make similar claims;

(13) may not aJvertise or make a statement, declaration, or representation in an
advertisement that cannot be substantiated in fact; the burden of proof of the factual basis
for the statement, declaration, or representation is on the dealer.

(b) [Repealed. Sec. 9eh 171 SLA 200-1J.
Sec. 45.25.465. Sales of used motor vehicles; required disclosures.
(d) Before the sale of a used motor vehicle, a motor vehicle dealer shall,

(D) when obtaining a used motor vehicle from an individual consumer, make a
reasonable inquiry' of the seller into the condition of the vehicle, including the accident
and repair history of the vehicle; the information shall be recorded in writing and verified
by the seller; the dealer shall provide this information to a prospective purchaser of the

vehicle;

(2) when a motor vehicle dealer obtains a used motor vehicle from another motor
vehicle dealer, a wholesaler, or an auction, disclose to a prospective purchaser of the
vehicle that (he vehicle was purchased from another dealer, a wholesaler, or an auction.

(b) Nothing in this section creates an express warranty by the dealer.

(c) When a motor vehicle dealer sells a used motor vehicle or a current model used
motor vehicle, the motor vehicle dealer shall disclose to the buyer in writing in a manner
that is clear and conspicuous and posted in the window of the vehicle

(D) that the warranty provisions of AS 45.45.300.- 45.45.360 do not apply to the

purchase of the motor vehicle;

(2) that, if applicable, the vehicle is not subject to a manufacturer's warranty; and



()] that, if applicable, the vehicle was originally manufactured for sale in Canada or

another foreign country.
Sec. 45.25.470. Sales of vehicles manufactured for sale in a foreign country.

Before sale, a motor vehicle dealer shall disclose in writing whether a motor vehicle was
originally manufactured for sale in Canada or another foreign country.

Sec. 45.25.480. Identification number plates.

A motor vehicle dealer may not knowingly purchase or sell a vehicle that has an altered
or removed vehicle identification number plate, or alter or remove a vehicle identification

number plate.
Sec. 45.25.490 Required documentation.

A motor vehicle dealer may not sell or offer to sell a motor vehicle unless the motor
vehicle dealer holds a manufacturer's statement of origin, a title, or another properly
executed document reasonably necessary to obtain the statement of origin or title for

transfer of the vehicle to the buyer.

Sec. 45.25.500. Trade-ins.

A motor vehicle dealer may not transfer title to a trade-in vehicle or perform any repairs
or reconditioning on a trade-in vehicle before the completion of the sales transaction for

which the vehicle is a trade-in.

Sec. 45.25.510. Disclosure of damages.

(a) Before entering into a new motor vehicle sales contract, a new motor vehicle
dealer shall disclose in writing to a buyer of the new motor vehicle any known damage
and repair to the new motor vehicle if the damage exceeds five percent of the
manufacturer's suggested retail price as calculated at the dealer's authorized warranty rate
for labor and pans, or $ 1000, whichever amount is greater. A new motor vehicle dealer
is not required to disclose to a buyer that glass, tires, bumpers, or cosmetic parts of a new
motor vehicle were damaged at any time if the damaged item has been replaced with
original or comparable equipment. A replaced part is not part of the cumulative damage
required to be disclosed under this subsection.

(b) Ifdisclosure is not required under this section, a buyer may not rc =ke or rescind
a sales contract due to the fact that the new motor vehicle was damaged at»u repaired

before completion of the sale.

(©) In this section.



(1) "cosmetic parts" means parts that are attached by and can be replaced in total
through the use of screws, bolts, or other fasteners without the use of welding or thermal

cutting and includes windshields, bumpers, hoods, or trim panels;

(2) "manufacturer's suggested retail price” means the retail price of the new motor
vehicle suggested by the manufacturer and includes the retail delivered price suggested
by the manufacturer for each accessory or item of optional equipment physically attached
to the new motor vehicle at the time of delivery to the new motor vehicle dealer that is
not included within the retail price suggested by the manufacturer for the new motor

vehicle.
Sec. 45.25.520. Form of disclosures.

Except as provided in AS 45.25.460(a)(8)(A), if adisclosure is required by this chapter
with respect to a motor vehicle advertisement, the disclosure must be made in a clear and

conspicuous manner.
Sec. 45.25.530. Disclosure regarding receipt of commissions.

If a motor vehicle dealer's service operations employees receive a commission for the
amount of work they perform, the motor vehicle dealer shall post a conspicuous sign that
is visible to service customers that the dealer's service operations employees work on

commission.
Sec. 45.25.590. Definitions.

In AS 45.25.400.- 45.25.590.

(1) "advertise,” "advertised,” "advertising,” and "advertisement" include
representations, whether made cnor off store premises, made to persons in the print
media, in the broadcast media, on the computer, in a brochure, in a flyer, by direct mail,

by sign, or on a tag;

(2) "monroney sticker" means the window sticker required by 15 U.S.C. 1231 - 1233

(Automobile Information Disclosure Act);

(3) "motor vehicle," notwithstanding the definition of "motor vehicle" in AS
45.25.990 . means a vehicle, including a trailer, that is required to be registered under AS

28.10, but does not include a motorcycle;

@ "new motor vehicle," notwithstanding the definition of "new motor vehicle" in
AS 45.25.990 , means a motor vehicle that has not been titled to anyone and still retains

the original manufacturer's certificate of origin.

Article 05. SALES AND SERVICE CONTRACTS



Sec, 45.25.600. Title transfer.

A motor vehicle dealer may not transfer the title for a motor vehicle to a buyer before all
of the sale documents, including any finance contract arranged by the seller, are complete

and executed in final form by all parties to the sale.

Sec. 45.25.610. Sales contracts.

(&) A motor vehicle sales contract must be in writing, signed by both the seller and
buyer, and completed as to all essential provisions before the signing of the contract by
the buyer and before delivery of the vehicle to the buyer.

(b) [Repealed, Sec. 9 ch 171 SLA 2004],

(c) Ifa motor vehicle dealer arranges financing for a buyer, the motor vehicle dealer
may deliver the motor vehicle to the buyer before final approval bv the financing entity if

(1) the buyer and seller sign an agreement separate from the motor vehicle
installment contract on an 8 1/2 x 11 inch sheet of papei that clearly and conspicuously
informs the buyer that final financing rrangements have not yet been approved and that
clearly sets out the amount that will be financed, the annual percentage rate of the finance
charge, the amount of the finance charge, the number and frequency of payments, and the

amount of each payment:

(2) the separate agreement clearly and conspicuously informs the buyer that
accepting delivery of the vehicle before final financing approval obligates the buyer to
terms of the motor vehicle sales contract if the terms on the separate agreement are
identical to the terms finally approved by the financing entity: and

(3) the separate agreement pro Jes that the separate agreement, the motor vehicle
sales contract, and any and all other conditions of the purchase will be void if any of the
terms contained in the separate agreement are changed by either the motor vehicle dealer
or the financing institiKion as a condition of sale or final financing approval.

(d) Ifa buyer's final financing is not approved and. as a result, the transaction is not
completed, the motor vehicle dealer shall return the buyer's entire down payment, and the
buyer's trade-in, if any, shall be returned to the buyer in the same condition and with not
more than 100 miles accumulated on the odometer from when the motor vehicle was

delivered to the motor vehicle dealer.

(e) In this section, "'sales contract" includes an installment sales contract, a short—

term sales contract, and a single-payment contract.

Sec. 45.25.620 Service contracts.



(@ A motor vehicle service contract must be in writing and contain all essential
provisions regarding the administration of the contract. If a motor vehicle dealer presents
a service contract to the customer as an "application™ for a contrr :t, it must be clearly and
conspicuously marked as an application and must disclose the applicable rules for

obtaining a final service contract.

(b) Ifa service contract is included in a motor vehicle sale, me seller shall, before
delivery of the motor vehicle, give to the buyer a written statement with all pertinent
blank spaces filled in that shall be signed by both the buyer and seller and that clearly and

conspicuously

(1) explains the difference between a service contract and a warranty:

(2) discloses the maker of or obiigor on the service contract:

(3) describes the relationship between the maker and the seller of the service

contract;

(4) for a vehicle that is a used vehicle, notifies the buyer that the seller may not
disclaim implied warranties if the seller is the maker or obligor of the service contract;

and
(5) includes all other disclosures required by law.

(©) A motor vehicle dealer may not disclaim or limit implied warranties for a motor
vehicle for which the motor vehicle dealer is a maker of a service contract sold for that
motor vehicle. However, a motor vehicle dealer may disclaim or limit implied warranties
as otherwise allowed by law. regardless of the make or model of the motor vehicle, if the
motor vehicle dealer is merely the seller, not the maker, of the service contract and does
not otherwise extend any written warranties on ihe motor vehicle that is purchased.

(d) lit this section, "maker"” means the person that makes, frames, and executes a
service contract and assumes any obligation due to the buyer, but does not include a
motor vehicle dealer who merely sells the service contract as the agent of a service

contract company d ing business in this state.
Sec. 45.25.630. Discharged amounts in motor vehicle leases,

@ Notwithstanding another provision of law to the contrary, if the amount to be
paid by a lessee under a motor vehicle lease includes a discharged amount, the inclusion
of the discharged amount in the amount to be paid under the lease is not a loan of the
discharged amount and is not subject to any law that regulates the disclosure of interest,
the charging of interest, the amount of interest rates, or the lending of money.



(b) In this section, "discharged amount” means the amount, if any, that the lessor
agrees to pay to discharge an outstanding obligation of the lessee under an existing motor
vehicle agreement, loan, installment sales contract, or lease.

Article 06. GENERAL PROVISIONS

Sec. 45.25.900. Conflict with other law.

Ifa provision of this chapter conflicts with another provision of this title, this chapter

controls.
Sec. 45.25.910. Remedial purpose.

The provisions of this chapter are remedial.
Sec. 45 25.990. Definitions.

In this chapter,

(D) "dealer'" means a new motor vehicle dealer or used motor vehicle dealer;
(2) "dealership" means the business entity that is operated by a motor vehicle dealer;

(3) "distributor' means a person or entity who sells or distributes new or used motor
vehicles to motor vehicle dealers or who maintains or sends distributor representatives
within or to this state to sell or distribute new or used motor vehicles to motor vehicle
dealers in this state; in this paragraph, "distributor representative’ means a representative
employed by a distributor branch, distributor, or wholesaler who sells or distributes new
or used motor vehicles to franchised motor vehicle dealers in this state;

(4) "distributor branch™ means a branch office maintained by a distributor or
wholesaler who sells or distributes new or used motor vehicles to franchised motor

vehicle dealers in this state;

(5) "franchise" means a written arrangement for a definite or indefinite period in
which a manufacturer, distributor, or motor vehicle wholesaler grants to a motor vehicle
dealer a license, sales and serv ice agreement, or contract of any kind to use a trade name,
service mark, or related characteristic, and in which there is acommunity of interest in
the v. ‘'csale or retail marketing of related motor vehicles or services;

(6) "franchised" means having a franchise:

(7) "fraud" includes a promise or representation not made honestly or in good faith,
and an intentional failure to disclose a material fact;
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(8) "good faith" means honesty in fact and the observ ation of reasonable commercial

standards of fair dealing in the trade;

(9) "lease," except in A? 45.25.150., means a contract by which a person owning a
motor vehicle grants to another person the right to possess, use, and enjoy the motor
vehicle for a specified period of time in exchange for periodic payment of a stipulated
price and in which the use of the vehicle is granted for a period of 12 or more months;

(10) "manufacturer'” means a person or the person's subsidiary who manufacturers,
imports, distributes, or assembles new motor vehicles and includes an administrator, a
distributor, a distributor branch, and a factory branch; in this paragraph, "factory branch"
means a branch office maintained by a manufacturer for directing and supervising the

representatives of the manufacturer;

(11) "manufacturer representative” means any employee or agent of a manufacturer
who engages in the business of contacting a manufacturer’s respective franchised dealers
for the purpose of making or promoting the sale of the manufacturer's vehicles, parts,

accessoi ies, or services;

(12) "motor vehicle" means a motor vehicle that is required to be registered under
AS 28.10, but does not include a motor home, a recreational vehicle, or a motorcycle;

(13) "motor vehicle dealer" has the meaning given in AS 08 66.350., except that, in
this paragraph, notwithstanding the definition of "motor vehicle" given in AS 08.66.350.,
"motor vehicle" h’s the meaning given in this section;

(14) "motor vehicle salesperson™ means a person who is employed by a motor
vehicle dealer as a salesperson or sales representative to solicit, sell, lease, or exchange
motor vehicles under the direction of a motor vehicle dealer;

(15) "new motor vehicle" means a motor vehicle that has not been previously sold to
and registered to a person except a distributor, wholesaler, or motor vehicle dealer for

resale;

(16) "new motor vehicle dealer" means a motor vehicle dealer lor new motor

vehicles or for new and used motor vehicles;

(17) "sale" means the issuance, transfer, agreement for transfer, exchange, gift,
pledge, hypothecation, or mortgage in any form, whether by transfer in trust or otherwise,
of a motor vehicle, an interest in a motor vehicle, or a related franchise;

(18) "'service contract” means an optional agreement that is separate from a contract
for the sale of a motor vehicle and that covers certain repair or maintenance functions

beyond coverage provided by a warranty;

(19) "terminate" includes nonrenewal or cancellation;
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(20) "used motor vehicle" means a motor vehicle that has been previously sold to
and registered to a person other than a distributor, wholesaler, or motor \ehiele dealer,

(21) "used motor vehicle dealer'" means a motor vehicle dealer for used motor

vehicles.
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REPRESENTATIVE BILL THOMAS e ax. ssso-..

907-465-3732
8SS-461-3732

FAX 907-465-2652

MEMORANDUM

DATE: 2-07-07

TO: Representative Johansen

FROM. Representative Thomas

RE: HJR 8 Opposing Washington State Container Tax

I respectfully request that you schedule HIR 8 for a hearing in House Transportation at your
earliest convenience. HJR 8 asks that the Washington State Legislature not to enact additional

Ices on shipping containers being shipped to and from that state.

If you have any questions please contact by staff. Kaci Schroeder Hotch. Thank you.



State Capitol

REPRESENTATIVE BILL THOMAS ... ...

ALASKA STATE LEGISLATURE DISTRICT 5 907-465-3732

e mail: Representative. Bill. Thomas C'cgis.slate.ak.us webpage; www.akrcbulicans.org/thomas/
888-~61-3732

FAX 907-465-2652

Sponsor Statement for HIR 8 Opposing the enactment by the Washington
State Legislature of a shipping container tax.

Alaska depends heavily on goods shipped through ports in Washington state, which has long
been a gateway to this slate. In 2003, Alaska was the Puget Sound's 5hlargest trading partner.
The close economic connection between Alaska and Washington is responsible for at least

103,500 jobs and over $4 billion in labor earnings.

Currently there is a bill before the Washington State Senate tha' oroposes to create a Freight
Congestion Relief Account and taxation structure. A fee will be imposed on marine terminal
operators at the rate of $50 per twenty-foot equivalent unit The terminal operator will be
allowed u keep 10% of the fee as compensation for accounting costs, but must remit the rest
back to the slate which will then go into this account.

With shipping fees in Alaska already astronomical this additional tax could be devastating to the
How of goods to and from this state. HJR 8 brings this negative impact to the attention of the
Washington State Legislature and asks that the Washington State legislature find some other
means to fund infrastructure improvements to the polls of Washington | strongly urge your

support of this resolution.
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MEMO

Dated: February 12, 2007
To: Tamara Cook

Director, Legislative Legal and Research Services
From: Representative Kyie Johansen
Re: Drafting of a Committee Substitute for HJR 8
Dear Tam:

Enclosed is draft language for an addition of language to HJR 8. The
Transportation Committee would like to adopt the CS at a hearing this
Thursday afternoon at 1:00 pm.

On page 2, line 26, insert:

FURTHER RESOLVED, the Alaska State Legislature urges the
Attorney General for the State of Alaska to use the resources of the
Department of Law to research the legal issues presented by a container tax
as set out in SB 5207, and ifsuch a tax is enacted, and the facts and law
support it, to immediately file a complaint and request for an injunction in
Federal Court and any other forum that could provide relief.



FURTHER RESOLVED the Alaska State Legislature urges Talis Colburg,
Attorney General for the State of Alaska, to use resources of thr 'epartment
of Law to research relevant issues presented by a container tax as set out in
SB 5207 and ifsuch a tax becomes law, to file a complaint and request for

an injunction in Federal Court in Washington State.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Nunrber: 1

2207 LEGISLATIVE SESSION Bill Version: CSHJIR 8(TRA)
(H) Publish Dete: 2/19/07

Revision Date/Time (Note if correction): Dept. Affected: Legislature

Title "Opposing the enactment by the Washington mdu Legislative Council

State Legislature of a bill proposing to impose a fee on the..." Component Various

Sponsor "Representatives Thomas. Samuels. Wilson. ..."

Requester Office of the Governor Component No. 782

Expenditures/Revenues (Thousands uf Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY201(3D
Personal Services 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 00
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 00 00
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O'her (Specify Type-Do not abbreviate)
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Estimate of any current year (FY2007) cost: 00
Mark this box {X) if funding for this bill is included in the Governor's FY 2008 budget proposal:
POSITIONS
Full-time 0 (0] 0 0 0 0
Part-time (0] 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS:  (Attach a separate page if necessary)

This legislation has zero fiscal impact on the Legislative Affairs Agency.
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA Stale Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Slop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM March 9, 2007
SUBJECT: GATT and Customs Convention o Containers

(Work Order No. 25-LS0731)
TO:

FROM:

Legislative Counsel

You asked tor a review and comment on the validity of the fee proposed on containers by
SB 5290 in light of Art. VIl of the General Agreement on Tariffs and Trade (GATT) and
the Customs Convention on Containers (CCOC). SB 5290 is being considered by the

Washington State Legislature.’

As noted in an earlier memorandum to you regarding B 5290, dated January 31, 2007, 1
am not sure what activity the bill proposes to subject to the fee. The bill refers to
processing a container without defining what activity constitutes processing. For the
purpose of this memo. | will assume that the proposed fee attaches in some way to a
container that is either empty or dairying goods in international commerce.

GAIT and CCOC are international trade agreements that address the shipment of goods
and movement of containers. A shipping container is an interesting tool of commerce in
that the container itself has value, moves across international boundaries, remains in one
country for a period of time, and then moves out of that country either loaded or empty.
Both GAIT and CCOC recognize that the goods within a container arc subject to duty
and other fees, but distinguish fees applied to the contents of a container from those

applicable to the container itself.

Article VII of GATT addresses the valuation of imported merchandise for customs
purposes. For that purpose, the value of imported merchandise "should be based on the
actual value of the imported merchandise on which duly is assessed, or of like
merchandise."” Opponents of a fee on containers proposed for several major California
ports claimed that a fee on shipping containers in those polls would breach obligations

11In California. Senator Lowcnlhal has again introduced a bill to impose a container user
fee on containers processed through the ports of Long Beach, Los Angeles, and Oakland.
SB 974 was introduced on February 23, 2007, and is similar to Senator Lowenthal's
SB 927 that was vetoed by Governor Schwarzenegger in September 2006.



Representative Kyle Johansen
March 9, 2007
Page 2

under An. VIL.2 However, Art. VIl does not directly address a fee imposed on a
container, and 1 have not found an inteipretation that describes how a flat fee, such as the
container fee. is addiessed in Art. VII or is inconsistent with that article.1

Customs value is also the subject of the CCOC cited by opponents of state container fees.
The CCOC defines "import duties and taxes" to include "Customs duties and all other
duties, taxes, fees and other charges which are collected on, or in connection with, the
importation of goods, but not including fees and charges limited in amount to the
approximate cost of services rendered.”"4 This definition is broad enough to be interpreted
to include a fixed rate container fee such as that proposed in Washington; such a fee may
fall within the language "in connection with, the importation of goods."

Under the COCC, "temporary admission" of a container is described as "temporary
importation, subject to reexportation, free of import duties and taxes and free of import
prohibitions and restrictions.”"5 Thus, the CCOC could be interpreted to conclude that a
flat fee imposed on a container that is being temporarily admitted into the United Slates
in a Washington port is inconsistent with the convention. However, 1 expect the
proponents of the fee would argue that the container fee is a fee "limited in amount to the
approximate cost of services rendered,” an imposition excluded fr m the definition of

"import duties and taxes" in the CCOC.

In summary. | have not found a clear basis for concluding that the proposed Washington
container fee is inconsistent with GATT; Art. VII of GATT seems limited to addressing
the customs valuation of imported goods. However, | do find that the CCOC could be
interpreted to preclude such a fee when the fee is imposed on a container that is
temporarily admitted into the United States.O

2 See, e.g. Letter from Sandra L. Kennedy, President, Retail Industry Leaders
Association, to Assemblywoman Judy Chu, Chair, Committee on Appropriations.

California Stale Assembly (June 30, 2005) (opposing SB 760). The letter is published on
the Internet at lutp://mAN\.retail-leaders. €rg/new/irsources/CA %20SB%2076()%620-

Z020RILA%200ppuse%20Letter%20-%20Asm%20Appr%2006)-30-05.pilf (accessed
March 7, 2007). California Governor Schwarzenegger vetoed similar legislation —

SB 927 — in September 2006.

1Perhaps those in opposition to the container fee that cite Art. VII characterize the fee as
a form of customs duty that, being a flat fee, is not based on the value of the merchandise

in the container.

4Customs Convention on Containers, 1972, ch. I, art. 1(@).

' Customs Convention, ch. I, art. 1(b),

6Governor Schwarzenegger not address possible conflicts with international agreements
in his veto message when he vetoed the proposed California container fee. Other than
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If 1 may be of further assistance, please advise.

DMB:med
07-164. med

stating that there were other options that could be explored for the improvement of port
infrastructi e, he expressed concern that such a fee would harm California exporters. He
wrote, "It is very important that any measure that increases fees that impact exporters not
have the unintended consequences of negatively impacting the sale and delivery of goods
grown and manufactured in California. SB 927, unfortunately could negatively impact
these exports as well."" Governor Schwarzenegger's veto message for SB 927 is
published on the Internet at http://Rov.ca.gov/pdf/press/sb_927 veto.pdf (accessed

March 9, 2007).


http://Rov.ca.gov/pdf/press/sb_927_veto.pdf

LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM January 31, 2007
SUBIJECT Proposed lee on processing shipping containers by Washington

State (Work Order No. 25-LS0432)

TO:
FROM:

Legislative Counsel

You provided me with a copy of Senate Bill 5207 (SB 5207) that was introduced in the
Washington State Legislature by Senators Haugen, Murray, and Spancl. You askel
several questions about whether such a fee would be unconstitutional, would be
preempted by federal law, or could be invalidated under some other legal theory.

The legality of the fee proposed in this bill is difficult to assess. The Le has not been
enacted and the bill is unclear as to how the fee would be imnosed. There is no
precedence for this fee and therefore no conclusive or helpful legal authority to support a
conclusion that the fee, if enacted, would be unconstitutional or invalid under the
supremacy of federal law. As | mentioned to Randy Ruaro of your office, the California
assembly passed a very similar Ice in 2006, but the bill was vetoed by Governor
Schwarzenegger.1l Some of the issues you raise were discussed during the consideration

of that legislation.

SB 5207 proposes a fee imposed on "the processing of shipping containers in the ports of
Washington state.The amount of the Ice would be $50 per twenty-foot equivalent unit

1The bill. SB 927, would have applied only to the ports of Los Angeles and Long Beach
and proposed a tax of $30 per twenty-foot equivalent container length. Most containers
are 40 feet in length and would have been subject to a $60 levy. Governor
Schwarzenegger vetoed the bill on September 22, 2006. The governor's veto message is
published on the Internet at hitp://W\Vv\\\lcf>info.ca.}>ov/jmh/05-06/biU/scn/sh_0901-

0950/sb_927_vt_20060922. Inml (accessed 1/26/2007).

: Sec. 3(1). S.B. 5207, 60th Legislature, 2007 Reg. Sess. (Wash. 2007), hereafter referred
to as "SB 5207."
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and would be payable by the marine terminal operator processing the container.-” The
amount of the fee is clear, however, the bill is vague on who is actually pay:ng the fee
and what activity is subject to the fee. These vagaries make it difficult to analyze the
effect of the bill and to predict the outcome of a legal challenge, should the fee be

enacted.

The Washington bill is not clear regarding \ ho is actually paying the fee, although

marine terminal operators arc the persons responsible for collecting the fee. 1 base this
conclusion on such phrases in t "ill as "each marine terminal operator . .. may retain

10 percent of the fifty-dollar fee collected,”4 "fee collected by marine terminal

operators,"5"amount of revenue collected by the marine terminal operators,”land "the fee
required by this chapter, to be collected by the marine terminal operator."7 Also, a marine

terminal operator who "fails to collect the fee imposed . . . or, having collected the fee,

fails to pay it to the department” is personally liable to the stale for the amount of the fee.1
No language describes who should be paying the fee to the operator.

I can tf nk of a number of possible persons that might be the target of the fee proposed in
the bill, such as an ownf r of a container, the person shipping the container, the person
receiving the container, the railroad continuing to ship the container from a port, the
trucking company delivering ¢ removing the container from the port, the owner of the
contents of the container, or some other person. In the California legislation, the person
who bore the burden of the fee was clearly defined - SB 927 provided for the port
authority to "assess a use ee on the owner of container cargo moving through the port
not to exceed $30 per [twenty-foot equivalent unit]."7 [Emphasis added. |

" Sec. 3(2), SB 5207. Sec. 2(3) of the bill defines "twenty-loot equivalent unit" to mean
"measure of containerized cargo capacity equal to one standard twenty foot (length) by
eight foot (width) by eight foot and six inches (height) container."

4Sec. 3(2), SB 5207.
5Sec. 3(3). SB 5207.
*Sec. 3(4), SB 5207.
7Sec. 5(1), SB 5207.

*See. 5(2), SB 5207.

7 Sec. 2, 1746(c), S.B. 927, 2006 - 2006 Session (CA 2006), hereafter referred to as
"SB 927." Sec. 2, 1746 was applicable to the Port of Los Angeles and a similar
provision. Sec. 2, 174" was applicable to the Port of Long Beach. No other ports were

included in the bill.
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The activity subject to the fee is not clear. The fee is imposed on "the processing of
shipping containers.” but the bill does not define "processing™ or "process.” | could not
find a definition of "processing" applicable to shipping containers in the Revised Code of
Washington nor in the United States Code. Perhaps future committees that consider the

bill will define the activity that triggers the fee.

Depending on how the bill evolves, the proposed fee may be subject to challenges under
the United States Constitution. The burden the levy puts on interstate and foreign
commerce is a factor when considering whether the fee violates the commerce clause'lor
the dormant commerce clause,” The fee may also be subject to the constitutional
prohibition against imposts and duties on imports and exportsPand the tonnage clause."
If the fee is found to be levied upon or collected from a ship hauling the container being
"processed," the reasonableness of the fee, the subject of levy, and the use of the proceeds
may also have to comply with the restrictions in federal law, including in 33 U.S.C. 5(b).

That subsection reads as follows:

(b) No taxes, tolls, operating charges, fees, or any other
impositions whatever shall be levied upon or collected from any vessel or

"Congress shall have Power to . . . regulate Commerce with foreign Nations, and
among the several States, and with the Indian tribesf.J* Art. |, sec. 8, Constitution of the

United States.

1L Willson i’. Black Bird Creek Marsh Co., 27 U.S. 245, 252 (U.S. 1829). Note that in
dissenting opinions, Justice Scalia has questioned the validity of the "negative" Foreign
Commerce Clause that has been interpreted to prohibit state regulation of commerce.
Sec, e.g., Itel Containers Int'l Corp. v. Huddleston, 507 U.S. 60, 78-80 (U.S. 1993)
(Scalia, J., concurring in part and concurring in the judgment). Justice Scalia has
expressed the view that the Commerce Clause docs not have a self-operative prohibition
upon the Slate's regulation of commerce. Should the Supreme Court adopt Justice
Scalia's interpretation. States would have a greater ability to regulate commerce in areas
in which Congress has taken no action. Under the present interpretation, a state may not
lake action that Congress, should it choose to act, could over ride under its authority to

regulate commerce under Art. 1, sec. 8.

"No state shall, without the Consent of the Congress, lay any Imposts or Duties on
Imports or Exports, except what may be absolutely necessary for executing its inspection
Laws: and the net Produce of all Duties and Imposts, laid by any State on Imports or
Exports, shall be for the Use of the Treasury of the United States: and all such Laws shall
be subject to the Revision and Control of the Congress,"” Art. I, sec. 10, Constitution of

the United Stales.

M "No State shall, without the Consent of Congress, lay any Duty of Tonnage . . . ."
Art. L sec. 10. Constitution of the United States.
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other water craft, or from its passengers or crew, by any non-Fedcra!
interest, if the vessel or water craft is operating on any navigable waters
subject to the authority of the United States, or under the right to freedom
of navigation on those waters, except for--
(1) fees charged under section 208 of the Water Resources
Development Act of 1986 (33 I1.S.C. 2236);
(2) reasonable fees charged on a fair and equitable basis that—
(A) are used solely to pay the cost of a service to the vessel
or water craft;
(B) enhance the safety and efficiency of interstate and
foreign commerce; and
(C) do not impose more than a small burden on interstate or
foreign commerce; or
(3) property taxes on vessels or watercraft, other than vessels or
watercraft that are primarily engaged in foreign commerce if those taxes
arc permissible under the United Slates Constitution.

1 think the bill's approach of targeting "processing” for the imposition of the fee is an
attempt to distance the fee from interstate and international commerce concerns. The
attempt may be an effort to characterize the fee as a type of fee that Washington may
properly impose on most intrastale activities, such as a fee on a business or occupat'on.
However, if "processing" includes the loading and unloading of a water craft transporting
a container, the fee is more likely to be a burden on interstate and foreign commerce.

The United Slates Supreme Court adopted a test for determining whether a state tax

violates the Domestic Commerce Clause in Complete Auto Transit Corp. r. Brady.'4 In
Itel Containers Int'l Corp. Ir. Huddleston.1' the court summarized the Complete Auto

Transit test as follows:

A state tax satisfies the Complete Auto Domestic Commerce Clause test
"when the tax is applied to an activity with a substantial nexus with the
taxing State, is fairly apportioned, does not discriminate against interstate
commerce, and is fairly related to the services provided by the State.”

The foreign commerce clause raises two additional considerations beyond those in the

commerce clause:

(1) the enhanced risk of multiple taxation; and

430 U.S. 274, 51 L. Ed 2d 326, 97 S. Ct. 1076 (1977).

B507 U.S. 60. 73 (U.S. 1993).
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(2) the possibility that a state tax will "impair federal uniformity in an area
where federal uniformity is essential." B

If the fee is applied to a "process" that is not subject to taxation in a foreign jurisdiction,
the proposed fee may avoid the risk of multiple taxation. However, whether the fee
might impair federal uniformity of tax treatment of foreign flagged commercial passenger
vessels in violation of the foreign commerce clause cannot be ascertained from the

current version of the bill.

The tonnage clause prohibits "all taxes and duties regardless of their name or form, and
even though not measured by the tonnage of the vessel, which operate to impose a charge
for the privilege of entering, trading in, or lying in a port,”I and "reliance on tonnage
duties to raise general revenues, to regulate trade, or to charge for the privilege of
entering, lying in. or trading in a port."B The clause permits states to charge for services
rendered to a vessel, such as pilotage, wharfage use of locks on a navigable river, or
policing of a harbor,™ or for ensuring the availability of a service, such as fire fighting,
even though not every vessel will actually need the service. Under a tonnage clause
analysis, both the way in which the fee is imposed and the use of the fees collected would

be subject to scrutiny.

Without knowing more about how the proposed lee in SB 5207 would be applied, even
assuming it is limited to an activity within Washington State, 1cannot say whether "it is
fairly apportioned, docs not discriminate against interstate commerce, and is fairly related
to the services provided by the State."” A more clear description of the fee and how it will
be imposed is also necessary before examining whether the fee may violate the
constitutional prohibitions relating to foreign commerce and the import export clause or
the tonnage clause. It is just loo soon to tell.

Judging from those opposing SB .5207 at us first hearing, | anticipate that i number of
groups are standing ready to challenge the fee if the bill is enacted. Those that favor the
enactment of the bill look at the bill as a user lee that can be used to provide freight-
related congestion relief through the improvement of freight rail infrastructure and state

BCcontainer Corporation of America I Franchise Tax Board. 463 U.S. 159. 185 - 86
(1983).

T’clyde Mallory Lines w Alabama ex rel Stale Docks. 296 U.S. 261, 265 (1935).

BNew Orleans S.S. v. Plaquemines Port, Harbor and Terminal District. 874 F.2J 1018.
1023 (5th Cir. 1989).

Dclyde Mallory Lines. 296 U.S. at 265.

DPlaquemines, 874 F,2d at 1023.
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highways that function as freight corridors/1 Opponents of the proposed fee arc
concerned that the fee would divert container freight movement away from Washington
ports and result in lost jobs. Opponents also assert that the fee is instead a tax and may be

unconstitutional and violative of international treaties/2

For your information, the follow ing testified for and against the legislation at a public
hearing before the Senate Transportation Committee on January 24, 2007/3

PRO Larry Pursley, Washington Trucking Association; Doug Levy,
Cities of Everett, Kent, Federal Way, Renton and Puyallup.

CON Mark Johnson, Washington Retail Association; Rich Berkowitz,
Transportation Institute; Randy Ray, Pacific Seafood Processors; Jim
Wilcox, Wilcox Farms/Washington Food Industry; Pat Jones, Washington
Public Ports Association; Tim Farrell, Port of Tacoma; Terry Finn, Port of
Seattle; Gordon Baxter, Masters. Mates and Pilots and Inland Boatmen's
Union; Larry McKillip. United Transportation Union; Mike Elliot,
Brotherhood of Locomotive Engineers; Karol Kingery, Marine Engineers
Beneficial Association; Bill Stauffachcr, Burlington Northern Santa Fc
Railroad; Tom Parker, Umcn Pacific Railroad; Scott Hazelgrove, Pacific
Merchant Shipping Association; Rick Wickman, Columbia River

Steamship Operators.

The industry groups opposing the enactment of SB 5207 a ¢ similar and made arguments
similar to those opposing the enactment of the California container fee that was vetoed by
Governor Schwarzenegger. Again, the arguments against the fee include: job losses
through loss of container business, the fee is unconstitutional, the tee violates federal
limitations on the state taxation of freight carried on navigable waters, the fee conflicts
with international treaties, and negative economic impacts on manufacturers, consumers,

2 Senate Bill Report. SB 5207 (Jan. 25. 2007). The report was prepared by "non-partisan
legislative staff for the use of legislative members in fhr,ir deliberations."” The report is
available on the Internet at http:/, ‘ww ldg.wa.gov/pub/billinfu/2007-
08/Pdf/Bitl7020Repons/Senaie/5207.SHR.pdf (accessed 1/29/2007).

21d. 1listened to the Senate Transportation Committee Hearing that was streamed on the
Internet on January 24. 2007. Opponents were concerned that freight would be diverted
to Canadian and Mexican Ports, as well as other ports in Western stales that did not have
a similar fee. Prince Rupert was mentioned as one possible alternative port that has rail
service and could be the transfer point for containers bound for the central part of the
United States. The committee hearing may be downloaded from the Internet as an mp3
file at http://198.239J2.186/Dcliherations/2007010156.mpd (accessed 1/29/2007).

21d.


http://198.239J2.186/Dcliherations/2007010156.mpd
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and farmers. SB 5207 is sponsored by Senators Haugen, Murray, and Spanel; Senator
Haugen is the chair of the transportation committee, and Senator Murray is the vice-chair.

Should SB 5207 progress through the Washington Legislature and the details of how the
new fee would be imposed be made clear, we may gain greater insight into the specific
strengths and weaknesses of the fee when facing a legal challenge.

If 1 may be of further assistance, please advise.

DMRimed
07-049. med



SENATE BILL REPORT
SB 5207

As of January 25, 2007

Title: An act relating to creating the freight congestion relief account to improve freight corridors
with funding from the imposition of a fee on the processing of shipping containers.

Brief Description: Creating and funding the freight congestion relief account for the purpose of
improving freight rail systems and state highways used as freight corridors through imposing a

fee on the processing of shipping containers.
SpOﬂSOI’S: Senators Haugen, Murray and Spanel.

Brief History:
Committee ACtiVity: Transportation: 1/24/07.

SENATE COMMITTEE ON TRANSPORTATION

Staff: pavid ward (786-7341)

Background: The state has identified various and significant transportation projects that

support enhanced freight mobility and capacity. Although the state has provided some

funding for these projects, the level of funding is insufficient to provide the level of

investment necessary to alleviate congestion levels that impact freight mobility and capacity.

Summary of Bill: A feeis imposed on the processing of shipping containers in the ports of

The fee must be imposed at the rate of $50 per twenty-foot equivalent

Washington State.
Marine

unit (TEU) and is payable by the marine terminal operator processing the container.
terminal operators may retain 10 percent of the fee to offset costs associated with the proper
reporting of the number of TEUs processed. The remainder of the fee must be remitted to the

Department of Revenue (DOR).

The Freight Congestion Relief Account is created in the State Treasury. All receipts received
by DOR from the imposition of TEU processing fees must be deposited in the account. The
account is subject to appropriation, retains 100 percent of the interest income generated by the
account, and may only be used to provide freight-related congestion relief through the

improvement of freight rail infrastructure and state highways that function as freight

corridors.
Appropriation: None.

Fiscal Note: Available.
Committee/Commission/Task Force Created: no.

This analysis was prepared by nan partisan legislative stafffar the use of legislative members

in theirdeliberations. This analysis isnot apart of the legislation nor does it constitute a

statement of legislative intent.

Senate Bill Report SB 5207



Effective Date: Ninety days after adjournment of session in which bill is passed.

Staff Summary of Public Testimony: PRO: Thee; should be a user fee to fund these

critical investments and the return on investment should offset the costs. The system that
comprises our state's freight infrastructure needs additional investment and, if possible, should
include a component that would allow funding for projects adjacent to the state system that
can demonstrably show significant ways to improve, link to, or offload pressure on state

freight corridors.

CON: Seventy percent of containerized freight moving through Washington's ports is
discretionary. Imposition of a fee on the processing of shipping containers will therefore
divert container freight movement away from the state’s marine ports. Critical family wage
jobs will also be lost and a negative ripple effect will be felt throughout the state economy.

Such a fee would also impair state export trade and Washington is a highly trade-dependent
state. There are additional concerns that the fee is instead a tax and may well be
unconstitutional in that it impedes interstate commerce, import/export activity and the

movement of containerized cargo as governed by federal law and international treaty.

Persons TeStlfylng: PRO: Larry Pursley, Washington Trucking Association; Doug Levy,
Cities of Everett, Kent, Federal Way, Renton and Puyallup.

CON: Mark Johnson. Washington Retail Association; Rich Berkowitz, Transportation
Institute; Randy Ray, Pacific Seafood Processors; Jim Wilcox, Wilcox Farms/Washington
Food Industry; Pat Jones, Washington Public Ports Association; Tim Farrell, Port of Tacoma;
Terry Finn, Port of Seattle; Gordon Baxter, Master. Mates and Pilots and Inland Boatmen's
United Transportation Union; Mike Elliot, Brotherhood of

Union; Larry McKillip,
Kingery, Marine Engineers Beneficial Association; Bill

Locomotive Engineers; Karol
Stauffacher, Burlington Northern Sante Fe Railroad; Tom Parker, Union Pacific Railroad;

Scott Hazelgrove, Pacific Merchant Shipping Association; Rick Wickman, Columbia River

Steamship Operators.

Senate Bill Report -2- SB 5207
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SUBJECT: Washington Shipping Container Tax
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INSTRUCTIONS:
Please review the attached Washington state proposed legislation regarding a shipping container tax.

Please discuss:
1) whether the tax is illegal under any body of federal laws, including the "dormant commerce clause

doctrine;"
2) whether the state law would be preempted by federal .aw;

3) whether specific products may be preempted by federal laws;
4) whether there re other legal theories that would invalidate the tax.
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MEMO
Dated: January 24, 2007

To: Tamara Cook
Director, Legislative Legal and Research Services

From: Representative Kyle Johansen

Re: Proposea Washington State Shipping Container Tax

Dear Ms. Cook:

In addition to the legal issues discussed in my last memo regarding the
proposed shipping container tax in Washington State “lease consider the

additional legal issues:

« The Port of Seattle being a designated Foreign Trade Zone and
whether the imposition ofa container tax / fee is allowed

« Whether an Alaska shipper sending goods into the Port of Seattle
before further export out of Washington State would have to be
exempt from the imposition of a container tax / fee under the
Commerce Clause and Equal Protection Clause of the United States
Constitution, See. Vintnar Inc., v. Harris County Appraisal District,
947 S.W.2d 554 (Tex. 1997)

« Whether the proposed container / tax fee would violate the import-
export clause of the U.S. Constitution, See, Virginia Indonesia
Company v. Harris County Appraisal District, 910 S.W. 2d 905 (Tex.

1995)

Cc: Karl Amylon
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David Scott

From:  Rep. Kyle Johansen

Sent:  Wednesday, April 25 2007 851 AM
To: David Scott

Subject: FW: WA Container Tax

Fram: Shari Gross: maiIto:sharigsrgss@sharigross.com]
Santz Monday, April 23 2007 9:34 AM

To: Rep. Kyle Johansen

S bject= WA Container Tax

Thanks for meeting with me last week. By way of follow up 1thought you'd be
interested to note that the Washington State Legislature passed SB 5207 before
adjourning for the year, The measure changed significantly from its original form

when it was introduced in January.

Let's stay in touch. Please get in touch with me anytime necessary, and also know
that Alaska's interests arc duly noted by the Port of Tacoma; we will continue our
efforts to ensure that Alaska's special stake in the outcome is understood.

Shari Gross Teeple

BB

SB 5207 creates the freight congestion relief account. Dollars from the account may
only be used to provide congestion relief through the improvement of freight rail
systems and state highways that function as freight corridors. The bill does not define
freight corridors and does not fund the account

SB 5207 requires the Joint Transportation Committee to conduct a study of possible
funding mechanisms for this new freight congestion relief account At a minimum, the
study must:
= evaluate federal, state, incentive, and other project specific fees;
= analyze current taxes and fees paid by the freight industry and the projects the
taxes and fees fund;
= assess other nonfreight-related fees and taxes that could be used to pay for
freight congestion relief investments;
= assess how other states and countries pay for freight congestion relief
investments;
= discuss the various approaches and their impacts on Washington
competitiveness in freight movement;
= assess the imposition of a shipping container-based fee, port-related user fees,
or other funding mechanisms on the deni.” ! elasticity of the movement of
freight goods through Washington's container ports at various rates as well as
forecast diversion of marine cargo at various price points;
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= measure the return on investment in freight rail and highway-based
infrastructure supported by the user fee and its impact on forecast growth in
shipping container traffic and the movement of freight goods; and

= recommend the structure of a future project recommendation body including its
membership, process, and selection criteria.

Finally, SB 5207 would create a stakeholder group of representatives of the freight
sector to work with the JTC to identify critical freight congestion relief investments;
identify alternatives for a dedicated funding source for freight congestion relief
investments or user fees to fund specific freight congestion relief investments; and
reviewing the final JTC study. Stakeholder group members will include:

= two representatives of container ports;

e one representative of trucking;

= one representative from railroads;

= one representative from international shipping;

= one representative from national shipping;

= two representatives of organized labor;

= two representatives of the import/export community;

= one representative from WSDOT; and

= one representative from FMSIB.

Transportation Budget

The Legislature adopted a transportation budget that provides the full funding
promised for projects identified in the Nickel and Transportation Partnership Act

(a.k.a. 9 cent gas tax).
The budget also holds forth the promise of new funding three projects during the

second half of the biennium, paid for by the freight congestion relief account, provided
the Legislature in 2008 adopts the funding recommendations put forward by the JTC.

“New’ money in the transportation budget includes:

PROJECT 2008 Funding Total Funding
SR-167 Extension S40 million S18S.2 million
SR-509 Extension $93.9 million
Stampede Pass $25 million $25 million

N o virus found in (Ins outgoing message.
Checked by AVG Free Edition.
Version: 7.5.446 / Virus Database: 269.5.9/773 - Release Date: 4/22/2007 S IS I'M

4/25/2007
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SUBSTITUTE SENATE BILL 5207

State of Washington 60th Legislature 2007 Regular Session

By Senate Committee on Transportation (originally sponsored by
Senators Haugen, Murray and Spanel)

READ FIRST TIME 03/05/07.

AN ACT Relating to a study to evaluate the imposition of a fee on
the processing of shipping containers, port-related user foes, and
other funding mechanisms to improve freight corridors; creating the
freight congestion relief account; reenacting and amending RCW
43.84.092; adding a new section to chapter 46.68 RCW; creating new

sections; and providing an expiration date.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

NEW SECTION. sec. 1. The legislature finds and declares there is
a need t mitigate the enormous burden imposed on the state
transportation system by the overland movement of cargo shipped to a.'d
from Washington state ports. Accordingly, it is the intent of the
legislature to alleviate this burden by studying the imposition of a
fee on the processing of shipping containers through those ports. The
study shall also examine other similar nechanisms for imposing and
collecting port-related user fees, as well as other funding mechanism.:.
Enactment by the legislature of any funding mechanism identified by the
study must require the use of the funds derived therefrom to provide
congestion relief through the improvement of freight rail systems and
state highways that function as freight corridors.

SSB 5207
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NEW  SECTION. sec. 2. Subject to availability of amounts
appropriated for this specific purpose, the joint transportation
committee shall administer a consultant study to evaluate the
imposition of a fee on the proc ssing of shipping containers, port-
related wuser fees, and other funding mechanisms to improve freight
corridors for deposit in the freight congestion relief account created
under chapter 46.68 RCW.

(1) At a minimum, the study must: (a) Assess the imposition of a
shipping container based fee, port-related user fees, and other funding
mechanisms on the demand elasticity of the movement of freight goods
through Washington's container ports at various rates as well as
forecast diversion cf marine cargo at various price points; (b) measure
the return on investment in freight rail and highway-based
infrastructure supported by the user fee and its impact on forecast
growth in shipping container traffic and the movement of freight goods;
(c) recommend the structure of a future project recommendation body
including its membership, process, and selection criteria; (d) examine
existing data on the health and environmental cost impacts of maritime
shipping and the movement of freight goods on air quality near
Washington's container ports. The scope of work for the study may be
expanded to include analysis of other issues relevant to the imposition
of container port-related user fees.

(2) The findings and recommendations of the report must be
submitted to the transpo -ation committees of the legislature by

December 1, 2007.
(3) This section expires January 1, 2008.

NEW 7CTION. Sec. 3. A new section is added to chapter 46.68 RCW
to read as follows:

The freight congestion relief account is created in the state
treasury. Moneys in the account may be spent only after appropriation.
Expenditures from the account may only be used to provide congestion
relief through the improvement of freight rail systems and state
highways that function as freight corridors.  Expenditures from the
account must, at a minimum, include funding for -he following projects:
State route 519 and associated access to port of Seattle; state route
509 connection to 1-5 bypassing SeaTac airport; state route 167 port of
Tacoma access to 1-5 and state route 167 new alignment in Pierce

SSB 5207 p. 2
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county; 1-90 Snoqualmie Pass; grade separations in the East Spokane
Valley; increased capacity of Stampede Pass rail corridor; rail
bottlenecks and choke points along mainline routes, including but not
limited to the Vancouver by-pass project; Kelso-Martin's bluff;
Vancouver rail loop; Blakeslee junction and other mainline
constrictions; and rail spur lines that support container freight
traffic and facilities for container transloading.

sec. 4. RCW 43.84.092 and 2006 ¢ 337 s 11, 2006 ¢ 311 s 23, 2006
¢c 171 s 10, 2006 ¢ 56 s 10, and 2006 ¢ 6 s 8 are each reenacted and
amended to read as follows;

(1) All earnings of investments of surplus balances in the state
treasury shall be deposited  tothe treasury i.come account,w”-ch
account is hereby established inthe state treasury.

(2) The treasury income account shall be utilized to pay or receive
funds associated with federal programs as required by the federal cash
management improvement act of 1990. The treasury income account is
subject in all respects to chapter 43.88 RCW, but no appropriation is
required for refunds or allocations of interest earnings required by
the cash management improvement act. Refunds of interest to the
federal treasury recuired under the cashmanagement improvement act
fall under RCW 43.88.180 and shall not require appropriation.  The
office of financial management shall determine the amounts due to or
from the federal government pursuant to the cash management improvement
act. The office of financial management may direct transfers of funds
between accounts as deemed necessary to implement the provisions of the
cash management improvement act, and this subsection. Refunds or
allocations shall occur prior to the distributions of earnings set

forth in subsection (4) of this section.

(3) Except for the provisions of RCW 43.84.160, the treasury income

account may be utilized for the payment of purchased banking services
on behalf of treasury funds including, but not limited to, depository,
safekeeping, and disbursement functions for the state treasury and
affected state agencies. The treasury income account is subject in all
respects to chapter 43.88 RCW, but no appropriation is required for
payments to financial institutions. Payments shall occur prior to
distribution of earnings set forth in subsection (4) of this section.

3 SSB 5207
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(4) Monthly, the state treasurer shall distribute the earnings
credited uo the treasury income account. The state treasurer shall
credit the general fund with all the earnings credited to the treasury
income account except:

(@ The following accounts and funds shall receive their
proportionate share of earnings based upon each account's and fund's
average daily balance for the period: The capitol building
construction account, the Cedar River channel construction and
operation account, the Central Washington University capital projects
account, the charitable, educational, penal and reformatory
institutions account, the Columbia river basin water supply development
account, the common school construction fund, the county criminal
justice assistance account, the county sales and use tax equalization
account, the data processing building construction account,  the
deferred compensation administrative account, the deferred compensation
principal account, the department of retirement systems expense
account, the developmental disabilities community trust account, the
drinking  water assistance account, the drinking water assistance
administrative account, the drinking water assistance repayment
account, the Eastern Washington University capital projects account,
the education construction fund, the education legacy trust account,
the election account, the emergency reserve fund, the energy freedom
account, The Evergreen State College capital projects account, the
federal forest revolving account, the freight <congestion relief
account, the freight mobility investment account, the freight mobility
multimodal account, the heallLh services account, the public health
services account, the health system capacity account, the personal
health services account, the state higher education construction
account, the higher -education construction account, the highway
infrastructure account, the high-occupancy toll Jlanes operations
account, the industrial insurance premium refund account, the judges'
retirement account, the judicial retirement administrative account, the
judicial retirement principal account, the local leasehold excise tax
account, the local reai _state excise tax account, the local sales and
use tax account, the medical aid account, the mobile home
relocation fund, the multimodal transportation account, the nmnicip#*
criminal justice assistance account, the municipal sales and use tax
equalizatior account, the natural resources deposit account, the oyster

SSB 5207 p. 4



reserve land account, the pension funding stabilization account, the
perpetual surveillance and maintenance account, the public employees’
ret’*ement system plan 1 account, the public employees’ retirement
system combined plan 2 and plan 3 account, the public facilities
construction loan revolving account beginning July 1, 2004, the public
health supplemental account, the public works assistance account, the
Puyallup tribal settlement account, the real estate appraiser
commission account, the regional mobility grant program account, the
resource management cost account, the rural Washington loan fund, the
site closure account, the small city pavement and sidewalk account, the
special wildlife account, the state employees' insurance account, the
state employees' insurance reserve account, the state investment board
expense account, the state investment board commingled trust fund
accounts, the supplemental pension account, the Tacoma Narrows toll
bridge account, the teachers' retirement system plan 1 account, the
teachers' retirement system combined plan 2 and plan 3 account, the
tobacco prevention and control account, the tobacco settlement account,
the transportation infrastructure account, the transportation
partnership account, the tuition recovery trust fund, the University of
Washington bond retirement fund, the University of Washington building
account, the volunteer fire fighters' and reserve officers' relief and
pension principal fund, the volunteer fire fighters' and reserve
officers' administrative fund, the Washington fruit express account,
the Washington judicial retirement system account, the Washington law
enforcement officers' and fire fighters' system plan 1 retirement
account, th'- Washington law enforcement officers' and fire fighters'
system plan 2 retirement account, the Washington public safety
employees' plan 2 retirement account, the Washington school employees'
retirement system combined plan 2 and 3 account, the Washington state
health insurance pool account, the Washington state patrol retirement
account, the Washington State University building account, the
Washington State University bond retirement fund, the water pollution
control revolving fund, and the Western Washington University capital
projects account.  Earnings derived from investing balances of the
agricultural permanent fund, the normal school permanent fund, the
permanent common school fund, the scientific permanent fund, and the
state university permanent fund shall be allocated to their respective

SSB 5207
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beneficiary accounts., All earnings to be distributed under this
subsection (4)(a) shall first be reduced by the allocation to the state
treasurer's service fund pursuant to RCW 43.08.190.

(b) The following accounts and funds shall receive eighty percent
of their proportionate share of earnings based upon each account's or
fund's average daily balance for the period: The aeronautics account,
the aircraft search and rescue account, the county arterial
preservation account, the department of licensing services account, the
essential rail assistance account, the ferry bond retirement fund, the
graoe crossing protective fund, the highcapacity transportation
account, the highway bond retirement fund, the highway safety account,
the motor vehicle fund, the motorcycle safety education account, the
pilotage account, the public transportation systems account, the Puget-
Sound capital construction accouni, the Puget Sound ferry operations
account, the recreational vehicle account, the rural arterial trust
account, the safety and education account, the special category C
account, the state patrol highway account, the transportation 2003
account (nickel account), the transportation equipment fund, the
transportation fund, the transportation improvement account, the
transportation improvement board bond retirement account, and the urban
arterial trust account.

(5) In conformance with Article [Il, section 37 of the state
Constitution, no treasury accounts or funds shall be allocated earnings
without the specific affirmative directive of this section.

SSB 5207 p. 6
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impossible for the average worker or small business owner to decipher The result is that claims
stay open longer, on average, than almost any other jurisdiction. Claims managers need to spend
more time talking with doctors, workers, and employers, and less time shuffling paper. The
employer community will submit legislation to simplify the disability wage process, and we believe

that a hearing will be conducted on this bill.

4. Workers are not empowered. Nearly every other state allows workers who are receiving
disability benefits to voluntarily close the claims in exchange for a lump-sum payment and
indefinite free medical treatment for the injury or occupali nal disease, but the powerful labor
union and trial lawyer lobbies here will not allow such an option. Worker-choice bills will not
receive a hearing this session. Instead, legislators will consider an expanded vocational
rehabilitation program that would allow workers an opt out provision.

dock to the top

Container Tax Meets Stiff Resistance from Business, Labor

"It's less than a box of apples or a couple bales of hay,”" Sen. Mary Margaret Haugen (D-Camano
Island) said of her proposed S50 per twenty-foot equivalent unit (TEU) container tax during

Wednesday'’s public hearing on SB 5207.

While that may not sound like much to the Senator, it adds up to substantial losses for Washington

farmers.

A small hay operation we contacted exports about 80 forty-foot containers per month. The
proposed fee would cost that farmer $96,000 per year. The cost to a mid-sized ’ "ricultural
commodity trader we spoke with that ships some 7,200 forty-foot containers and 7,000 twenty-
footers annually would face more than $L million in added fees if Sen. Haugen’s bill is enacted.

Dozens of witnesses signed in to testify against the bill. So many, in fact, that the Committee only
allowed a few panels to be heard. The ports, retailers, Teamsters, Longshoremen and other
maritime union representatives expressed their opposition to the bill, The only group to testify in

support was the trucking industry.

Haugen, the Senate Transportation Chair, asked the audience if a $20 rale would be more
acceptable Farm Bureau will continue to oppose SB 5207 even at $20 per TEU because it threatens
the viability of Washington's agricultural industry, which depends heavily on exporting its products

to global markets.

Heck to the top

House Examines Commercial Trucking Regulations

On Wednesdav, Jan. 24, the House Transportation Committee heard 11B 1304. sponsored by Rep.
Ruth Kagi (D-Lakc Forest Park). The measure is the result of a study group that met during the past
year to determine how to improve the safety of commercial vehicles. Unfortunately, in drafting the
bill, an existing agricultural vehicle exemption was deleted. The unique use of farm vehicles needs
to be considered as the final version of the bill is crafted. We have been assured this was an
oversight, so we arc hoping to work with the bill sponsors and all interested parties to ensure that

the agricultural exemption is reinstated.

http://Amwv.wsfb.convLegisLetter/legisletter.htm 1/29/2007
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ALASKA STATE CHAMBER OF COMMERCE

Resolution 2007-001

A resolution of the Alaska State Chamber of Commerce opposing a bill to impose
a fee on the processing of shipping containers in the State of Washington

WHEREAS, Washington State has been the primary gateway to Alaska before the first gold

rush, more than 100 years ago; and

WHEREAS, Alaskans today depend on ships and barges leaving Washington State to move

most necessities of daily life, and

WHEREAS many isolated Alaskan coastal communities without road access depend entirely on
marine cargo shipped from Washington State for life sustenance; and

WHEREAS 97 percent by weight and 60 percent of the value of all goods shipped to
Alaska are shipped via water from Washington State; and

WHERFAS most seafood harvested in Alaska and bound for market is shipped from Alaska to

and through ports in Wa igton State, and

WHEREAS, the most recent data availaole from 2003, reports that the economic trade
connection with Alaska and Puget Sound created at least 103,500 jobs and over $4,000,000,000
in labor earnings. Aside from the aerospace industry, Alaska was Puget Sound’s fifth largest

trading partner; and

WHEREAS, Senate Bill 5207, a bill pending before the Washington State Legislature, imposes
a fee of $50 for each twenty-foot equivalent unit (TEU) on every cargo container traveling
between Washington State and Alaska; and

WHEREAS, most cargo containers are at least i o twenty-foot equivalent units and would be

subject to a fee of $100 each time the container leaves Washington State and each time the
container return; to that state, reeardless of whether the container is empty, partially loaded, or

full; and

W I1EREAS Senate Bill 5207 would be detrimental to the trading relationship between Alaska
and Washington State; and

WHEREAS, because of Alaska’s uni p.>dependence on ports in Washington State, enactment
of Senate Bill 5207 would damage Alaska's economy and crippic many isolated communities in
Alaska by raising the cost of living significantly: so



NOW, THERFORE, BE IT RESOLVED that the Alaska State Chamber of Commerce
respectfully requests that the Washington State Legislature recognize the significant negative
impact Senate Bill 5207 would have on the State of Alaska and the trading relationship between

Washington State and Alaska; and

BE ITFURTHER RESOLVED that the Alaska Sfate Chamber of Commerce opposes Senate
Bill 5207, strongly urges the Washington State Legislature to consider alternative revenue

sources for resolving Washington’s freight mobility issues.

Signed this 13th day of February 2007

ALASKA STATE CHAMBER OF COMMERCE ATTEST:

Wayne A. Stevens

Joe Marushack
President/CEO

Chair

COPIES of this resolution sent to:

Senator Mary Haugen. Chair, Senate Transportation Committee

The Honorable Chris Gregoire, Governor of Washington State

The Honorable Brad Owen, Lieutenant Governor of Washington State

Senator Rosa Franklin - President Pro Tempore
The Honorable Frank Cnopp, Speaker of the Washington House of Representatives

Don Brunell, President/CEO, Association of Washington Business
The Honorable Sarah Palin, Governor of Alaska

The Honorable Ted Stevens, U.S. Senator

The Honorable Lisa Murkowski, U.S. Senator,

The Honorable Don Young, U.S. Representative
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Representative Kyle Johansen

Alaska State House of Representatives
Chairman, House Transportation Committee
State Capitol

Juneau, Alaska 99801

Dear Representative Johansen and Members of the House Transportation Committee:

Ocean Beauty Seafoods supports HIR8, the resolution opposi' j, the proposed
container fee bill in the Washington State legislature.

Alaskans need to do everything in their power to make sure the Washington
lawmakers are fully aware of the impact their “Tax on Alaska” would have on Alaskans
and the Alaska economy HJRS8 is a big step in that direction

Ocean Beauty moved more than 2111 TEU 's between Seattle and Southeast
Alaska in 2006. That equates to a fee of $105,550 that our company alone would have
had to pay. We simply cannot be competitive against farmed and foreign fish with that

much increase in our transportation costs.

We urge you to pass HIR8 and send a loud message to the Washington state
legislature that their bill, SB 5207 would have a major affect on the Alaskan economy,
Alaska businesses, and Alaskan consumers.

Sincerely,

Mari, Pafmtr

Mark Palmer

cc. Representative William Thomas



DEWITT & DEWITT LLC

PO BOX 34761
Juneau, AK 99803-4761

February 10, 2007

The Honorable Bill Thomas
Alaska State Legislature
State Capitol Building
Juneau, Alaska 99801 -1182

RE: HIR 8

Dear Representative Thomas.

On behalf of the Alaska Chapter of the National Federation of Independent
Business (NFIB), I wish to express our support for House Joint Resolution 8. The Alaska
Chapter of the National Federation of Independent Business has 2,500 members, making it

the largest small-business advocacy group in the state.

HJR 8 correctly requests the Washington State Legislature not adopt an added fee
on all cargo containers shipped to and from Washington ports as proposed by Senate Bill
5207. Such a fee would significantly increase the transportation costs of most good coming
to Alaska. The added cost of exports from Alaska going through Washington ports would
competitively disadvantage our products in the marketplace.

We have additional concerns that the fee is instead a tax and may well be
unconstitutional in that it impedes interstate commerce, import/export activity and the
movement of containerized cargo as governed by federal law and international treaty.

NFIB appreciates your willingness to call this issue to the attention of Alaska’s
State Legislature and our Congressional Delegation The negative effects of such an
increase in transportation costs would have a significantly negative impact on both

businesses and consumers in Alaska.

Sincerely Yours,

Dennis L. DeWitt
State Director
National Federation of Independent Business

cc: House Transportation Committee
House Labor & Commerce Committee

(907)723-6667 ddewvitt@qci.net
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Executive Summary: Highlights of Major Findings

Alaska's economic relationship with the Puget Sound region is expanding, evolving, and enduring.

In this era of multi-national trade agreements, trade among states is seldom cons- % ed. Most companies' products and services

are bought and sold within the local area or state or perhaps a nearby state and are not destined for foreign marketj.The domestic

market is the critical measure for many companies.

The TOTE ship Midnight Sun's maiden voyage. Photo by Davelte Riker, TOTE.

The Alaska trade is different, as Puget 1 )und and
Alas j represent key markets for their respective
resident companies. This economic interdependency
now goes well beyond a century to when Puget Sound
acted as provisioner for miners hoping to strike it rich

in the Klondike.

Puget Sound is the primary gateway for Alaska.
Proximity to one another helps, but over the decades,
the connection has evolved, matured and grown,
benefiting residents, workers, and companies within

Alaska and Puget Sound.

This study — now in its third edition since 1985 —
underscores what is increasingly clear: the economic
ties between Puget Sound and Alaska are bound
tightly. The economic relationship between the regions

is growing stronger and deeper.

Some highlights from the latest study assessing the

2003 economic relationship include:

The economies of Alaska and Puget Sound have been counter cyclical, making the trading partnership awelcome

economic asset for Puget Sound, especially as a stimulus that helps offset regional downturns.

The most important direct impact of Alaska on the Puget Sound economy is the market it provides for regionally-
produced exports. As a destination for all merchandise goods exports except aerospace, Alaska ranks fifth among

all of its trading partners. In 2003, exports to Alaska from Puget Sound were valued at $3.77 billion, an increase of

over 53 percent from the previous study findings in 1994.

The value of exports tell the story of the maturing relationship between Alaska and Puget Sound. Of the total, a

small increase in Puget Sound manufacturing exports is due in part to Alaska's growing population base. That

base supports more "home-grown” products than in the past. A large increase in exports of services, however, reflects
Alaska's transformation into a service-based economy that wants and needs specialized banking, accounting, legal,
engineering, management, educational, and medical services available in the Puget Sound area.

Puget Sound exports of goods and services to Alaska directly impact the regional economy. In addition, Puget Sound-

based fishing, seafood processing and petroleum refining industries make use of Alaska natural resources. Now. over

46,000 jobs in Puget Sou id companies are directly dependent upon the export trade with Alaska.

The growth in jobs from the Alaska-Puget Sound trade relationship between 1994 and 2003 is substantial-equal to

attracting a 1,000-employee company to the region each year.



The comprehensive economic connection between Alaska and Puget Sound is immense. Indirectimpacts arise in

two ways. The first source is industries that do not export to Alaska, but provide other firms or industries with inputs
needed to produce exports. Thus they benefit from the Alaska trade, even though they are not a direct partner. The

second source of indirect impact arises from the spending ofincome earned by employees in exportindu ries and

export-serving industries. Such consumer spending produces an important ripple effect, Because of this, the Alaska

onnection affects every part of the Puget Sound ecor,amy. Today, over 103,000 jobs in Puget Sound are directly or

indirectly tied to Alaska.

= The Puget Sound has always been the primary gateway to Alaska. This connection continues to grow and is a good
barometerofthe Alaska-Puget Sound economic relationship. By dollar value, about three-fifths of the goods reach

Alaska by water and two fifths by air or ruckvia the Alcan Highway. By weight, 97 percent of the goods go by water.

Tlie Alaska cruise industry has enjoyed phenomenal growth in recent years. And while most of the ships still depart
from Vancouver, B.C., a significant and growing number now sail from Seattle. This is particularly important because
Pupel Sound benefits from provisioning ships and spending by cruise ship guests when they visit Seattle. The number

of cruise line passengers departing from Puget Sound for Alaska has risen from 14,000 in 1994 to 550,000 in 2004.

Petroleum remains a hub of the Alaska Puget Sound economic relationship, though the volume has declined in recent

years. In 2003, $2.8 billion of Alaska crude oil came to Puget Sound refineries. Direct impact of this trade includes

1,990 jobs and 144.5 million in labor earnings.

The Bering Sea and Gulf of Alaska provide more than half the total U.S. fishing harvest. W M e the value of the fishing

harvest has declined from previous highs, fishing remains avital link in Alaska Puget Sound trade.

As Alaska's economy diversifies and matures, its need for business services ranging from advertising ,a architecture

uses. Computer software represents the most rapidly growing Puget Sound based service sector.

Traditionally, Alaskans have benefited from a windfall of federal spending, an economic sector that is on ttie rise again
after a brief decline. The federal government spends more per capita on Alaska than on any other slate, and accounts
for 38 percent ol Alaskans' personal income. Puget Sound benefits substantially from this windfall. In 2003, Puget

Sound's exports to Alaska related to federal spending amounted to $86 million and created 1,295 jobs.

Puget Sound and Alaska are more than just healthy trading partners. Together they help one another excel in the good times and

weather the bad times. Each fills significant economic needs of the other.



Introduction

Contextand Background of Study

Trade between regions is a g.eat generator of economic stability that spurs commerce and creates jobs.

This report updates a periodic analysis of trade
between Alaska, by far the nation’'s largest state, and
the Puget Sound region, with its densely populated

urban corridor from Bellingham to Tacoma.

Rrst completed with data from 1985 and subsequer tly
updated with 1994 data, these studies illustrate

the economic importance ol Alaska within the trade
equation on Puget Sound. The initial report quantified
for the first time the magnitude of the Alaska-Puget
Sound link. In 1985, this Alaska impact generated
some 57,000 jobs in Puget Sound, based on $1.6
billion worth of export activity from Puget Sound
businesses (Table 1). In 1994, over 90,000 jobs with
$2.4 billion in Puget Sound exports were directly tied

The Fairbanks Provider rail barge with conlainer racks, providing weekly scheduled fo trade with Alaska. For 2003, the Alaska-Puget Sound

service to Whittier, Alaska, sails out of Elliott Bay. Photo courtesy of Lynden Inc. economic connection has grown to some 103,500

jobs, with $3.8 billion of Puget Sound-based exports.

Tablb 1. Summary Economic Impacts of Alaska on Puget Sound, 1085, 1994, and 2003

Meas'"® 1985 199 2003
Bxports (Milions of Currents) $1,6291 23889 $3,7685
Direct Jobs 30,978 36531 46133
Direct Labor Earnings (Millions of Current $) S6719 $1.34.7 #1518
Total (Direct and Indirect) Jobs 56,973 90.098 103518
TOTAL (Direct and Indirect) Labor Earnings (Millions of Current 5 NA $29232 f4,316.0

Note: Direct earnings for 1985 are estimated; Total earnings for 1985 were unreported.

Puget Sound has often been described as more dependent on foreign trade than any region in the nation. This updated analysis is
intended to show the continued importance of domestic trade between Alaska and Puget Sound. Italso provides another point of
reference, or updated benchmark, to compare data and trends over nearly two decades. As in previous studies, this 2003 study
was commissioned by the Alaska Committees of the Chambers of Commerce of Tacoma and Seattle, together with the Ports of

Seattle and Tacoma and private business firms with operations in Puget Sound and Alaska.

The link to Alaska has long been a significant asset of the Puget Sound economy and is one of the oldest and most enduring Pacific

Rim relationships in the U.S. Alaska's economic history has often been described in terms of dramatic eras.

The first was the Klondike gold rush era that began in 1898, with Puget Sound serving as the supply center and staging area, a role

it continued to play for the fur trade and other resource-based industries after the gold ran out.

Next came the military era that began with the World War Il build-up and continued throughout the Cold War. Because of their

unigue and linked geographic position, Alaska and Puget Sound were the sites for a network of military bases and a high level of

per capita defense spending in this era.

The third "energy" era began with the discovery in 1967 of the Prudhoe Bay oil field, which became the largest producing field in
North America. The petroleum era hit full stride with completion of theTrans-Alaska Pipeline System (TAPS) in 1977 at a cost of $8
billion. The stimulus of the pipeline project and the flow of oil from Prudhoe Bay to Valdec, and then to refineries via tanker, had

significant economic impacts on Puget Sound.
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Alaska is now in a fourth era — one based on a more diversified, service-based economy. Alaska’s economy, in part, mirrors the
national transformation from a goods-producing, manufacture-based economy to one that increasingly provides sen/ices. Tourism,
health care, professional services, and retail trade are now the dominant sectors in the Alaskan economy, In2003,80 of Alaska’s

top 100 employers were in service-providing sectors (Fried, 2004),

In its economic evolution, Alaska still retains elements of bygone eras — natural resources of fishing, forestry, and mining;
military and government; and energy production. Traditional resource-based industries, particularly fishing and forestry, have
been in decline but remain critical economic lifelines in Southeast Alaska and other coastal communities. Alaska continues to be
highly dependent upon federal government spending, which supports one-third of all jobs in the state. Alaska's economic base

— activities that generate domestic and foreign exports outside the state — still remains dominated by oil.

it is tempting and in some ways valid to use these eras to portray the Puget Sourid-Alaska partnership. Yet, amidst the dramas of
gold, war, oil and government, the regions have forged a less-spectacular tie involving the broad range of economic linkages that
now exist between them. This has led over the decades not only to economic growth for both regions, but also to population growth
rates in excess of the national average (Figure 1). Jobs, added by the successful businesses and industries that are based in Alaska

and Puget Sound, have given those who want to pursue 'heir dreams a practical basis for doing so.
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Source; U S. Census Bureau

Alaska—A Unique State

Alaska is an exceptional state, with a wealth of natural resources that is especially notable when measured against its relatively
small population. Much of the state’s economic history has focused on resource-related opportunities, from the Klondike Gold Rush
of the 1898 to the discovery of oil on the North Slope in 1967. At the same time, the 49" state is by far the nation’s largest v.irh

great expanses of rugged wilderness and more than 6,000 miles of coastline. Vast distances lie between Alaska and much of the

United States.

Alaska's land mass of nearly 572,000 square miles is by far the largest among all states; one out of every six square miles in the
United States is n Alaska. Over 95 percent of Alaska land is owned by federal and state government—more than any other state.1
Two thirds of Alaska is owned by federal government agencies such as the Bureau of Land Management, Forest Service, and

National Park Service. Federal government ownership and influence is felt throughout Alaska.

’in companion, only 42 percent ol Washington slate's land mass Is under Flcderal and slate government ownership. In Puget Sound, (-federal and state

ownership Is approximately 52 percent.



Alaska is a state of migrants. Only 38 percent of Alaskans were born in the state — the smallest percentage in the country. The
military, with its regular rotation of troops and families, is a major stimulus to migration to and from Alaska. Migration patterns are
mostly explained by the presence orlack of economic prosperity. The most common origins and destinations for Alaska migrants
are other western states. Tire Puget Sound counties of King, Pierce, and Snohomish are among the leading counties providing the

largest number of people moving to Alaska as well as the leading destinations for people leaving the state (Williams, 2004).

A compilation of data from 1985,1994, and 2003 shows the evolution and growth of this special connection. While there is
evidence that Alaska is producing some goods and services that were previously imported, demand for Puget Sound products has
continued to increase. That demand has increased most rapidly in sophisticated product and service lines that are detailed below.

Rgure 2 compares the recent perfonnance of Alaska, Puget Sound and the U.S. in creating jobs. Each of the components has

experienced the business cycle in distinct ways since 1990. Inthe early 1990s, Alaska boomed while Puget Sound and the
nation were mired in either low growth or recession. The mid-to-late 1990s were less robust for the Alaska economy, compared to
booming Puget Sound and national economies. Since 2000, as both the national and Puget Sound economies were in recession,
Alaska recovered to the point of outperforming the nation. This counter-cyclical pattern makes the Alaska partnership a welcome

economic asset for Puget Sound, especially as a stimulus that helps offset regional downturns.

2014

1931 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003

B ALASKA PUGET SOUND a UNITED STATES

Sources: U.S. Bureau of Economic Analysis; Alaska Department of labor and Workforce Development, Research and Analysis Section, Washington Department

of Employment Security, labor Market and Economic Analysis Branch.



Taol 2 shows the portion oftotal employmentcoming from each maj sectorir Alaska and the United States. Alaska diverges

shari ly from national norms In four sectors: government, mining, fishing, and manufacturing.

Table 2 Alaska and United States, Percent Share of Brpoynent

1965 194 2003

5 clor Aaska us Aaska us Alaska us
arsrioes D4% %1% 20.7% 205% 211% B
loverrrrent 201% 155% 27.1% 1A% 5% 1U0%
Federal, Gvilian 5.4% 286 50% 21% A% 1%
Federal, Miitary 85% 22% 7% 1% 5% 13%
Stale and Local 1526 108% 146% 1% 4% 0P
Retail Trade 136% 1B 155% 167% 5% U
Finance, Insurance and Real Estate 7% 76% A% 74% 5% 86%
Trarsportation and Uilities 65% A% 7% A% 806 36%
Consl/udiion 80% 5% 506 51% 53% 5%
Menufacturing 41% B 526 131% 42% n
Fishing, FarrTing and Forestry 4% 3% A% 3 4% 280
Mring 39% 11% 3% 0% 29% 0%
Wholesale Trade 2% A% 26% 4% 25% 3%
TOTAL Employment (M | MV) 3181 1215 357 1452 4204 1581

Notes: Total employment includes full and part-time wage and salarleo .voters, self-employed and unpaid family workers; in Alaska, total employment is in
thousands (M); in U.S., total employment is in millions (MM), Sectors are ranked based on ?003 percent share of employment for Alaska. 2003 percents are

estimates. Source: U.S. Bureau of Fconomic Analysis

Historically, government has had an expansive role in the Alaska economy. Aboutone out of every four workers is employed
a' ime level of government in Alaska. Local government — including local public education and native government - is
Aidska's largest employer. Alaska far and away leads all other states in per capita federal and state government support. Taxes
on oil account for 85 percent of the state's general fund revenues, and all of the contributions to the Alaska Perma' ent Fund

Corporation's assets ($26 billion); a portion of the Fund's earnings are dis’ributed annually in the form of a dividend to all Alaska
residents.

Mining and fishing have historically been an important source tor employment and expenditures in Alaska. These natural resource

based sectors — largely dependent upon volatile economic swings — still account for a sizable portion of the Alaskan economy.

By contrast, Alaska's manufacturing employment share is less than AO percent of the national average. This is despite the state’s

economic emphasis on construction and resource extraction, industries that require a significant level of manufaduring inputs for
production.

In sectors where Aiaska employment shares are low relative to the national averar Puget Sound often makes up the shortfall in

required goods and services because of its proximity and economics of scale. Thu is clearly the case in manufacturing. The number
of people in Puget Sound producing manufactured goods for Alaska is one third as large as the number of such jobs in Alaska itself.
The Puget Sound share of those jobs is down sharply from 1985 when (he ratio was four Puget Sound jobs for every five Alaska jobs
in manufacturing. Despite the overall decline, Puget Sound manufacturers have experienced gains vis-a-vis Alaska, particularly in

the natural resource-related industries of seafood processing, lumber and wood products, pulp and paper; and petroleum refining.
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Alaska-Puget Sound—A Unique Relationship

Alaska and Pugel Sound remain strong, consistent trading partners and continue to enjoy one of the oldest Pacific Rim trading
relationships. Puget Sound has long served as a preferred source of supply for basic products and as a distribution point for
national and world marketing of Alaska goods. The basic logic to this link is that Puget Sound combines geographic proximity with

economies of scale in producing awide range of goods and services required by Alaskans.

The basis for trade has always been one of comparative advantage, the notion that any region enjoys the highest economic
return when it concentrates on the output itcan produce at greatest relative advantage and imports what can be produced at
greatest relative advantage elsewhere. While self-sufficiency has sometimes been pursued by nations as a political goal, it Is
rarely the wises! course of economic action. Specialization and the related division of economic activities create mutual benefit

among trading regions, leading to a higher standard of living and, in the case of Alaska and Puget Sound, a healthy degree of

interdependence.

Puget Sound is often cited as the most foreign-trade dependent region in the United States. While foreign exports and imports

capture the most attention in Puget Sound’s leading gateway port facilities, the Alaska link continues to advance with increased

jobs and the labor income connected with it,

The beneficial economic relationship Alaska and Puget Sound enjoy endures, expands, and evolves. Both Alaska and Puget Sound

have transformed from goods-producing to services-providing economies. Increased diversification and changing dependencies in

both economies continue to affect trade between Alaska and Puget Sound.



Principal Findings

On a per capita basis, Puget Sound is the nation's leading region in foreign export sales (U.S. Census Bureau, 1998). Domestic

trade with Alaska also plays a crucial role in the region’s economy

The most important direct impact of Alaska on the Puget Sound economy is the market it provides for regionally-produced exports
As a destination for all merchandise goods”™ exports except aerospace, Alaska ranks fifth among all of its trading partners. The
value of these exports — a key measure of the partnership from a Puget Sound perspective — Isshown in Table 3. "Value of export”

means the sale price at the point of production in Puget Sound. Any added charges for shipping are included separately as a

transportation export.

Tadle 3. Puget Soud Bqorts to Alaska: 1985,1994 and 2008

Value of Exports (Millions of Current $)
1994-2003 Percent Change

Sector 1985 199 2003

Menufacturing $7B4 $8168 $971.0 18%%
Services $1116 371 $6/5.3 1199%
Transportation $676.3 $8A4.3 $1,5082 63.1%
Trade $166.2 $29%6.2 204 450%
Fnance, Insurance, Real Estate $5.2 0.7 820 315%
Agricuiture, Forestry, Mining A4 $98 34 A2
Other HA $%6.0 ™1 NA
TOTAL $1,620.1 2,389 $3,7685 541%

Notes: Due lo incomplete data within the "Other” category lor \99h, the total percent change does not include the “Other” sector, “Other" Includes
construction and communications. "Services” includes business and prolcssional services, personal services; education, social and health seivices, legal

services, and others.

Percentage changes in the value of exports (ell the story ol the maturing relationship. The small increase in Puget Sound
manufacturing exports is due in part to Alaska's growing population base. That base supports more "home-grown” products than

in the past, Including printing and publishing, fabricated metals, cement and co ...rete, food processing, chemicals, and refined

petroleum products. The large increase in services reflects Alaska's transformation into a service-based economy that wants and
needs specialized banking, accounting, legal, engineering, management, educational, and medical services. Top end services tend
to be concentrated in a few regional centers to a greater degree than manufacturing, and Seattle has long served as a key service

supplier not only to Alaska but for much of the quadrant of the Lower 48 west of Minneapo'is and north of San Francisco.

' ? total value of Puget Sound exports to Alaska between 1994 and 2003 was

Adjusted for inflation, the real annual grow
Inflation-adjusted

6.3 percent. Ti stagnant growth in the value oi ufacturing exports is offset by robust growth in services.

growth of exports for transportation, trade, and finance-insurance-real estate was in the 4 to 7 percent range annually ove:
the nine-year period. These sectors provide one of the best indicators of the evolving and expanding relationship between
Alaska and Puget Sound. As both partners increase in population and economic power, (heir broad-based "quiet connection”

continues to grow across the economy, though its importance is often obscured by dramatic policy issues and cyclical swings

related to resource development.

7Merchandise goods refers lo those products, supplies, raw materials, wares, and commodities that are movable. See appendix lor glossary ol terms.



Puget Sound exports ofgoods and services to Alaska directly impact the regional economy. Table 4 shows the direct impacts of
jobs and labor earnings in Puget Sound from these regional exported goods and services to Alaska. In addition, Puget Sound-based

fishing, seafood processing and petroleum refining industries make use of Alaska natural resources.

Tadle 4. Direct Alaska job and Labor Eamings Inpects on Puget Sound, 1985,1994 and 2008

Labor Earnings (Millions of Current 8) Jobs Perciin‘:ocbtslarge
Sector 1985 1994 2003 1985 194 2003 R o _
Export-related 8465.7 8765.6 81,4279 20,826 23192 32,349 RBHA
Goods and Services, Total $3205 $487.5 $065.7 159082 16478 23,772 36.4%
Manufecturing $1720 $167.9 2335 6110 4717 4,926 4.5%
Trede w27 f174 S1A.7 41% 4,490 5,607 24.%%
Services $62.9 $11 $46.3 4,002 6,632 11,108 67.5%
Finance, Insurance and Real Estate $09 $184 $36.6 1447 479 (3518 B
Agriculture, Forestry and Mining $L2 =33 $6.0 12 1% 146 9%
Construction NA NA $71 NA NA 1,26 NA
Utilities and Communication 0.8 $L4 ®5 9 2% 38 26.2%
Trarsportation $145.2 £r81 A62.2 4874 6714 8578 278%
Resource-related $206.6 $650.1 8885.6 10151 13341 13171 3%
Fisheries, Total $1%6.0 $64.5 $3709 8574 11,56 10,04 -125%
Fishing Heet $150) $3%6.6 $R25 6,000 8,726 5,950 L%
Seafood Processing $30.0 $779 $186.3 254 2810 4144 47%
Petroleum Refining, Total 616 $104.6 $1408 1577 1806 1,90 1026
Passenger Cruise NA NA 874.0 NA NA 1087 NA
1 TOTAL $672.: 81,334.7 82,313.65 30,977 H5B | 45520 181%

Moles: Earnings for fishing fleet and seafood processing are estimated for 1985; cruise-related impacts not available for 1985 and 1999. Due to incomplete
data in 1999 for construction and passenger cruise Industry, total percent change does not include these categories.
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The growth in jobs from the Alaska-Puget Sound trade relationship between 1994 and 2003 was substantial - equal to attracting a

1,000-employee company to the region each year.

Table 5 shows the total direct and indirect economic impact ofAlaska on Puget Sound. This is the most comprehensive measure
of the Alaska connection to the Puget Sound economy. Indirectimpacts arise in two ways. The first source is industries that do not

export to Alaska, but provide other firms or industries with inputs needed to produce exports. Thus they benefit from the Alaska

trade, even though they are not a direct partner.

Tade S Tod ([Direct +Indirect) Alaska Jdo ad labor Eamings Inpects an Puget Sound: 1985, 1994 and 2008

Earnings (Millions of Currents) Jcbs Percent Change In Jobs
Sector 1985 194 28 1985 1994 2003 A-03
Emrt-relited $7715 $1,580.6 5805 38852 53,436 63619 16.2%
Goods and Services, Toa 5599./ $1,250.5 R0 574 32,907 44,889 53671 16.1%
Manufacturing 216.7 $235.9 $326.8 7871 6,66 6,973 4.1%
Trade $130.8 286 #4750 8,675 13897 16,276 188%
Services $1780 $6503.3 $8N5 11,220 1919 23343 21.6%
Fin,, Ineut. and Real Estate $533 $137.3 $1976 3710 3562 3513 -14%
Ag,, Forestry and Mning $7.6 $145 $17.7 637 45 47 04%
Construction 0 $110 $716 240 366 190 NA
Utilities and Conmrunication $7.3 $49.9 $0.3 54 M 110 24.0%
Transportation $171.8 $3301 50 5945 8517 98 164%
Resource-related NA NA $1,736 18121 36,661 30,89 0%
Fisheries, Totd m $1,0826 $1,141 12,262 29,788 26.929 Q6%
Fishing Heet NA $756.8 $629.8 9,245 204 12071 wmbo%
Seafood Passing NA $3258 $6243 3,017 764 14,858 RB.1%
Petroleum Refining, Total NA $510 97 58% 6,873 9530 D20
COruise-relaled, Tola NA NA $150.8 NA NA 3400 NA
TOTAL NA ®9232 j 43160 55973 90,091 103518 94%

Notes: Total earnings In 1985 wc*e not reported for resource-related sectors. Only indirect earnings and jobs for construction were reported in 1985 and 1993.
Due lo incomplete data for construction and cruise industry in 1994, the total pe»cent change does not Include these sectors.

The second source of indirect impact arises from the spending ofincome earned by employees in export industries and export-
serving industries. Such consumer spending produces an important ripple effect. Because of this, the Alaska connection affects
every one of the 62 economic sectors covered by the Puget Sound Input-Output model. An export may be defined simply as any sale
to a buyer outside the region. Expoit industries create powerful leverage by drawing fresh infusions of wealth into the region. This
leverage is the most powerful example of the "multiplier effect.” the ability of one form of economic activity to ripple through the

economy as income and purchasing power are circulated.

Ihere aie other Alaska-related impacts that do not fit neatly into Table 5. including the more than $500 million spent each year
by Alaskans when they visit Puget Sound. Forexample, the Pugel Sound region (notably Seattle) is headquarters for the federal
government's Region X (Alaska, Oregon, Washington, and lIdaho). Regional headquarters of various federal agencies generate

some 350 Alaska-related jobs, with estimated earnings of $15 million.

The portion of direct to indirect jobs varies widely by sector. Forexample, 38 percent of Puget Sound service industry jobs linked to
Alaska ate in firms exporting services directly, the remaining 62 percent ate indirect: jobs in hrms that support service exporters,

and jobs supported by consumer spending of workers employed by both exporters and support firms.
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Seafood Processing
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The data presented in Tables 3-5 and Figure 3 measure the impact of Alaska in absolute terms, showing the Alaska-linked portion
ofthe Puget Sound economy as ifitwere a stand alone, separate entity. Figure A provides perspective on the relative importance of
Alaska by showing the share of total economic activity it provides in the Puget Sound region. Across all sectors producing goods and
services in Puget Sound, 103,518 jobs, almost 3 percent of the region’s jobs, depend on the Alaska export market. A prominent sector

is transportation, where nearly 10 percent of all jobs are Alaska-linked. Other major sectors exceeding the 3 percent mark are trade,

manufacturing, and natural resources.

The share of Puget Sound jobs that are created by exports to Alaska are an important element in a diversified regional economy. Italso

generates a crucial margin of jobs, equal in size to the entire labor force that resides in the combined citi°s of Bellevue and Kirkland.

Two Puget Sound industries, petroleum and fishing, rely on Alaska-based resources. Inthese sectors, Puget Sound relies on Alaska as
a source of raw material - 87 percent in petroleum refining and 85 percent in fishing and seafood processing. In the case of petroleum
industries, Alaska provides a resource that is replaceable by other suppliers. By contrast, the Alaska fisheries are unique and

irreplaceable, at least for Puget Sound-based fishing fleets and seafood processors.
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Sectoral Analyses

TRANSPORTATION

Of (he 95,003 transportation sector jobs in Puget Sound, 10.5 percent are related to trade with Alaska.

In 2003, transportation

sector exports to Alaska from Puget Sound totaled more than $1.5 billion, generating 9,948 total jobs and over $525 million in labor

earnings. The detail for tnis sector is shown in Table 6.

Table 6 Alaska-Related Puget Sound Transportation Inpects, 1994 and 2003

Mode/Function
Railroad Trarsport
Local Trarsport
Trucking

US Postal Service
Water Transport
Air Transport
Pipeline
Transport Services
TOTAL

Exports
($ Millions)
500
$0.0
A
$38
#4536
%
57
$8A4

194

Jobs

1152
27
3304
2550
1
£59)
8517

2003
Labor Earnings Exports r Labor Earmnings
($Millions) ($ Millions) Jobs It Millions)

$18 $0.0 '9 ®3

%5 $00 4 83
04 0632 1012 $02
$137 $125 377 $195
$145.7 $819.2 3108 116
$1158 55706 4,390 011

01 $0.0 2 01
261 7.7 7 #19
$339.1 $1,503.2 998 $625.0

Notes: Transport services includes freight consolidators, freight forwarders, shipping agents, and tran’'nort brokers.

A HorUon Lines ship at the Port of TiComa.
Photo by Kathleen Tomandi, Port of Tacoma.

and Seattle surpassed 2.5 million tons, representing the fourth consecutive year of record tonnage to Alaska.

Waterborne Transportation

W atetbofne transporters generated more than three fifths of the
$1.5 billion transportation-related export trade to Alaska. By
weight, 97 percent of all freight shipments between Puget Sound
and Alaska are waterborne. The remaining 3 percent is divided
between air freight and cargo transported by true!' on the Alcan

Highway and the Alaska Marine Highway ferry system.

figure 5 shows the waterborne freight shipments (northbound)
from Puget Sound to Alaska for the 1984-2003 period. Hie time
period begins with high levels ofwaterborne freight shipments
reluted to the Prudhoe Bay module and trans-Alaska pipeline
construction in the early- to mid-1980s. The low levels of activity
between 1986 and 1988 coincided with a severe recession

and net job declines in Alaska. From that low pointin 1988,

shipments rebounded 67 percent by 1994, an average growth of

11 percent peryear.

Waterborne shipments provide agood barometer for economic
conditions in Alaska. Forinstance, while Puget Sound and
national economic growth was robust during the mid to late
1990s, economic gains in Alaska were only modest. This is
illustrated in the container shipments from Puget Sound to

Alaska sh wn in the chart. 1999 marks the beginning of another

P'™ *10of‘obust growth in waterborne container shipments. In

2003, northbound container shipments from the Ports of Tacoma

In general, the growth

trend in northbound waterborne container shipments reflects the overall economic growth enjoyed by Alaska since 1988.
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Sources: Port of Tacoma; Port of Seattle; individual vessel and barge lines; Army Corps of Engineers.

Puget Sound based waterborne shippers also transport bulk comnrdities to Alaska-from refined petroleum products and
chemicals to stone, sand, gravel and metal scrap. Given theirvolatility, trends in bulk commodity shipments are more difficult to
interpret. Over the last ten years, bulk commodity shipments have averaged about 500,000 tons annually, with the lion’s share in

petroleum products from Puget Sound refineries (Figure 6).

900.000

700,000

-
600,000 I
500 000
400.000 m
o
5 300.000
200.000
100,000
1934 1995 1996 1997 1998 1999 2000 2001 2002 2003

Sources: Pori ol Tacoma; Pori ol Sealtle; individual vessel and b3fge lines; Army Corps of Engineers.



In 2003, comhined northbound waterborne container and bulk commodity shipments eclipsed the 3million ton mark for
the first time.

Because of its geographic location, Alas1! mustimport food and food products to an unusual degree. Puget Sound suppliers

are a major source of these imports. Other manufactured goods produced in Puget Sound are also included in waterborne cargo
shipments, juch as department store merchandise, building materials, and vehicles. Although a major supplier of crude oil, Alaska

must import some of its refined petroleum products, and Puget Sound is its leading supplier. Puget Sound also serves as the
warehousing and distribution center foi Alaska. Goods from across the lower 48 states are ¢ isolidated in the Puget Sound region

for shipment north (Table 7).

Table 7 Puget Sound Waterborne Cargo to Alaska, 2003

Caepry Weght{Shat Tas) Percertof Tad
Food Prodlcts 818531 264%
General Goods (Induding Dept. Store Merchandise) 582,007 188%
Petrdeum Procuits 460,050 148%
Bulldng Veterids 430.175 1B3%%
Household Goods 120969 3%
\ehides 118063 38%
Chenricals 83521 2%
Primeary and Felricated Metals 5634 28%
Miitary Cargo 37,220 :Iz%
Paper and Paperboerd Products 26,153 Q’/o
US Ml 11,76 04%
Cther 335,29 Q’A)
TOAL 3,009521 1000

Source: Individual shippers.

Southbound shipments to Puget Sound from Alaska are shown in Figure 7. Although non-crude shipments varv annually, the trend has
generally been upward, with an average ofclose to Lmillion tons annually. The bulk of the southbound shipments is seafood products.

1985 1986 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003

Sources: Army Corps of Engineers; individual vessel and barge lines
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An Alaska Airlines (el takes oft at Sea'tle-Tacoma International Airport Photo by Don Wilson, Pot! of Seattle.

Air Cargo Transport
Air transport generated 38 percent of the total transportation export-related revenues of $1.5 billion in 2003, An estimated $79.3

million was from air freight and $491.3 million from passenger travel. Seattle Tacoma and King County international airports
are important staging areas for air cargo destined for Alas' a, and air cargo represents a vital link in the transportation chain that

supplies Alaska.

Airfreight to Alaska includes more than small, highvalue-per-pound items. Puget SounJ air cargo destined for Alaska also includes
fishing nets, diesel engines, construction materials, perishable food products, mail, and medical supplies. For many Alaska
communities, air freight is the only shipping service available during several months of the year. For all communities, it is the only

source of same-day service and just-in-time inventory.

For firms such as Federal Express, United Parcel Service (UPS), and Airborne Express, the Puget Sound Alaska air cargo corridor
is part of the great circle route to East Asia. This generates a volume of business not enioyed by less-advantageously located

areas of the U.S.

Southbound, a sizahle share of air cargo is fresh fish, helping to make Puget Sound the warehousing/distribution hub for Alaska
seafood. Figure 8 shows air cargo movement in both directions from a Puget Sound perspective.
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NORTHBOUND = SOUTHBOUND

Source: Port of Seattle, Seattle-Tacoma International Airport

Air Passenger Transport

Historically, an outstanding performer in the Alaska-Puget Sound partnership is air travel. Eighty six percent of the air transport export
revenues are due to passenger travel, generating an estimated $491.3 million in 2003. Seattle-Tacoma International Airport passenger
boardings to and from Alaska grew substantially between 1987 and 1994, more than doubling to over 2million. Since the peak year of
1994, however, total boardings between Puget Sound and Alaska have declined by about 17 percent. Reasons for the decline include
restricted business budgets and enhanced communications. Also, improved telecommunications technology and the internet have
reduced the need for business travel. Alaska residents accounted foran estimated 300,000 total boardings in 2003 (Figure 9).

1994 1995 1996 1997 1998 1999 2000 2001 2002 2003

Ii NORTHBOUND = SOUTHBOUND

Source: Port of Sesttle, Seattle-Tacorr Intemetional Arpat Pagp 19



