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Preliminary Conclusions and Recommendations

Southeast Conference has contracted with the McDowell Group to assess the potential
benefits of commissioning a comprehensive, independent study of the future of the
Alaska Marine Highway System. The task of identifying the key components of such a
study is not yet complete. However, the need for it, as the AMHS approaches its 40lh

anniversary next year, is compelling.

Alaska's Marine Highway System (AMHS) is entering a period of profound change.
With its financial reserves exhausted, vessels in need of major refits or replacement, an
intractable cost structure and waning political support, cuts in service seem imminent.
Yet the communities it serves are heavily dependent on reliable marine transportation.
The next five years will see the system navigate one of three courses:

= Steady decline ir. service. The gap between operating costs and state funding
has widened each year since 1995. If the system and its users are unable to
muster the political support to alter this trend, service levels cannot be
maintained. Further, it is not clear that the additional financial resources

needed to modernize the system will be available.

1 Abrupt restructuring. Radical new management models proposed in this
and prior legislative sessions might be imposed, though without any real
understanding of whether these models will be able to solve the problems

facing the system,

= Trans'tion to a new, weil-conceived management and operations model.
With interim financial support and careful planning, operations and service
levels may be aligned with available, secure funding sources over the long-

term.

Why is "fixing" the system so difficult? The Alaska Marine Highway operates in an
environment with market, political and operational challenges unlike those anywhere
else in the world. Its service mandate is broad, its markets small and diverse, and its
political support increasingly fragmented. Typically, annual appropriations fall
approximately SiO million short of what is needed to sustain operations The balance has
come from a now-depleted reserve fund. Success over the long-term will require a
carefully crafted combination of management, operations and funding strategies (and

execution).
Yet the value of the system is clear. In addition to providing transportation to

communities with no other options and infrastructure for several regional economies,
Alaska's Marine Highway System has an annual economic impact estimated at $171

million in 1995.
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Conclusions

Manne

hghway Transportation Improvement Study

This preliminary study identified the following key issues concerning the sustainability
of ferry sendee in Alaska:

= The Marine Highway continues to serve critical infrastructure needs in
coastal Alaska.

= The system is in financial crisis.

= The issue of how to make the Marine Highway system financially sustainable
has not been resolved.

= The current operating model is outmoded and no longer adequately meets
the needs of users.

= The Southeast Alask Transportation Plan holds promise, but leaves many
important questions ur mswered.

= The existing management structure may not be sufficient for the future, and
other management models exist that are worthy of consideration.

= Proposed legislation leaves some key issues unaddressed.

The Marine Highway serves critical infrastructure needs. Even more now than when it
was conceived half a century ago, the system is a socio-economic lifeline for its
communities. A number of smaller communities are extremely dependent on the AMHS
for the movement of basic goods. In addition, it provides the basis for regional trade and
may be key to addressing new seafood markets. The system is also a critical element in

the visitor industry statewide.

The system is in financial crisis. A reserve fund that peaked in 1995 at $46 million, is
now fully depleted. While earned income has been relatively steady at 54 percent of
operating expenditures, general fimd appropriations to the Marine Highway Fund have
declined from 49 percent of expenditures during the late 19'G and 1980s to 37 percent
of expenditures during the past five years. Confronted with proposed FY03 funding that
is $6.6 million below the AMHS request, managers have outlined a program of service
cuts and vessel lay-ups Ever if next year's funding is restored, the gap between earned
income and operating expenses is expected to remain at roughly $40 million per year
until the SATP is substantially implemented (currently projected in 2008). Even with
planned improvements, however, expenses are projected to outstrip earned income by
$32.7 million in 2010 according to AMHS planning documents. This is $4.5 million more
than the average annual general fund appropriation over the past decade.

The issue of how to make the Marine Highway system financially sustainable has not
been resolved. A formal evaluation of alternative financial models and their
implications for Alaska has never been performed. Some long-term, acceptable balance
of public funds and earned income must be achieved, yet none has yet been proposed.

The current operating model is outmoded. The op eating model on which the AMHS
has been based since its inception dearly is no longer acceptable. Both vessels and cost
structure are inflexible. The system is unable to meet users' highest priority need:

regular and convenient schedules.

The Southeast Alaska Transportation Plan holds promise, but leaves many questions
unanswered. A new Alaska ferry ooerations model is articulated in the Southeast

Alaska Transportation Plan (SATPy aster ships, shorter runs, smaller crews. In (act,
regional self-sufficiency is ~n explicit goal of the SATP. However, the Plan does not

specify how self-sufficiency is to be achieved, and critical elements remain either

Pari/ McDowell Group, Inc <Page 2



unknown or undefined. While fast catamaran vehicle terries are increasingly used
worldwide, they have not been tested in Alaska service. Further, critical elements of the
SATP are either in limbo or have been added or dropped in ad hoc fashion in the years
since the plan was first developed. These include key road links, location of terminals,
the structure of individual routes, and whole vessels, for example to provide mainline
service not envisioned by the original SATP, but subsequently determined to be

desirable.

SATP financial projections are not sufficiently detailed to generate confidence in the
financial performance of the system in actual operation. The potential response of
AMHS's largest market segment, the visitor market, to SATP-type service is unknown
ar.d largely untested. Given what has been learned from the Alaska Marine Highway
Marketing and Pricing Study (2000) and other recent analyses, do the load factors
projected in the SATP still seem reasonable? If not, what is Likely to be the impact on
fares and service? Finally, with the legislature reluctant to authorize GARVEE bonds for
construction of new vessels, how will the SATP be implemented and over what period

of time?

The existing management structure may not be sufficient for the future, and other
models exist that are worthy of consideration. Community testimony about ferry
sc.vice and the role of the Department of Transportation and Public Facilities in
providing it continually echoes themes of confusion and frustration about h w decisions
are made and enacted. For its part, the department is caught between demands for better
service at lower prices, growing pressure to cut costs, and equipment and labor contracts
that largely preclude either With no dear agreement or direction about how to resolve
this dilemma, is it any wonder that AMHS decisions often appear to emerge from an
inscrutable "black box?" Yet the question of whether there are better ways to manage

the system in the future has not been systematically addressed.

Ferries and many other types of mass transit in the US are commonly organized as
"authorities." While Alaska's needs are unique, aspects of this model may help address
the seemingly inherent conflict in designing a system that is responsive to user needs
and also autonomous enough to operate efficiently. Preliminary research into this type
of structure indicates that it holds promise. For example, the Inter-Island Ferry
Authority recently inaugurated independent ferry service between Ketchikan and Prince
of Wales Island. However, significant questions remain. There is neither another ferry
system nor a transportation authority in the US that approaches the geographic scope of
Alaska's Marine Highway. Further, authorities are typically based on a predictable
revenue stream that makes them relatively mdependent of annual appropriations. The
mechanism by which this would occur system-wide in Alaska has not yet been
identified. Other public/private hybrids that may be relevant include selective

privatization and public/private partnerships.

Proposed legislation leaves some key issues unaddressed. Two bills introduced this
legislative session - SB 130 and SB 271 - proposed sweeping changes to the structure of
AMHS. However, neither addressed fundamental questions about how service levels
should be determined or on what basis they should be funded. Two characteristics of the
Alaska Railroad - relative insulation from the political process and a portfolio of
revenue-producing real estate and other assets — hold promise for ferries as well.
However, merging the two systems, as SB 271 proposed, does not seem a good solution.
Neither is it clear that the type of board structure envisioned in both bills will work well

for a system the size and complexity of AMHS

McDowell Group. Inc <Page 3
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Recommendations

The Alaska Marine Highway System is at a critical juncture. It cannot continue with
business as usual because the funding is not available. It may be able to buy time to
implement a new operating model. However, the Marine Highway Fund has been used
to buy time since 1995 to the tune of $46 million. The new system (as described in the
SATP) is still several years away and to some extent undefined. As time erodes so do
options and the chance to act in a deliberate and thoughtful way. Witn Alaska's coastal
infrastructure needs heavily wagered on the SATP model, the stakes are high.

McDowell Group therefore recommends that the following broad questions be
examined in order to better identify the Marine Highway that will best meet the future

needs of .Alaska:
1 What entity or combination of entities is most likely to operate the Marine

Highway System in a way that achieves the best possible mix of cost control,
service provision (passengers and freight), and revenue generation?

Possibilities include:

- A government department (current method)

- One or more public corporations or "authorities," for example, similar to
the Alaska Railroad or the Inter-Island Ferry Authority

- One or more private corporations

- Some combination of the above

What is the financial performance of the SATP as currently conceived likely
to be? What capital and operating decisions are most critical to that
performance? On what basis and by whom should those decisions be made?

1 What mix of public (federal, state, and local) funding and earned income will
provide the most stable basis for Alaska's marine transportation
infrastructure and how can it be achieved? This is the most pressing issue for
the system, since none of the other improvements can be implemented unless

this problem is solved.

Related issues include how to balance statewide, regional and local needs and interests,
and the how ferry service will be integrated with other transportation infrastructure.

This White Paper presents limited, preliminary research into alternative approaches to
marine highway service in Alaska. It is not intended to provide answ rs to these difficult
questions. Rather, it suggests avenues for further investigation and analysis.

The paper discusses why this is a critical opportunity for the Marine Highway and
outlines steps to help ensure that the opportunity is not lost. Attachments include a
preliminary framework for evaluating management models and descriptions of a few of
the relevant management and operational structures to be found in and outside Alaska.

McDowell Group Inc <Page 4
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A Critical Opportunity

Situation Overview

Role of the Marine Highway

Of the 32 Alaska communities currently served by state ferries, only a handful are
connected to the road system, and just a dozen have jet service. For the others, small
planes, private boats and an occasional barge are the only outside links. Regionally, the
Maxine Highway System provides the only reliable transport between most of these
communities Airplanes - both small and large - are expensive, weather dependent, and
capacity constrained. The Alaska Marine Highway provides a surrogate road system

and a foundation for ;egional trade.

For the state as a whole, the Marine Highway System is both a key visitor access point
and one of the state's best known and most popular destinations. The system carries
approximat?ly 50,000 non-resident visitors per year either into or out of the state. These
visitors stay in Alaska an average of more than two weeks. All told, approximately
140,000 visitors travel each year on the Marine Highway at some point during their visit.
They travel widely, with nearly half (47 percent) visiting Anchorage.

As a recreational attraction, the Marine Highway has few parallels. Ninety-three percent
of summer travelers - visitors and locals alike - rate their overall experience on the
Alaska ferries good o. very good. Nearly all summer passengers use the ferries
primarily for pleasure and to experience the Inside Passage, Prince William Sound and
other coastal waterways in a special way. Two thirds of summer passengers do not
consider another alternative when making their trip plans, and only 7 percent consider

traveling by cruise ship.1

Mission of the AMHS

The formal mission of the AMHS is not entirely clear, a condition that has contributed to
the volume, if not the quality, of debate on the system. According to Legislative
Research Report 02.016 (December 14, 2001), the published mission of the Alaska Marine
Highway System is "to provide safe, reliable, and efficient transportation of people,
goods and vehicles among Alaska communities, Canada and the 'Lower 48, while
providing opportunities to develop and maintain a reasonable standard of living and
high quality of life, including social, education and health needs "

The AMHS 2000 Traffic Volume Report articulates a mission 'to serve Alaskan
communities by providing passenger, freight (van) and vehicle transportation service
between communities without land highway connections. This service helps meet the
social, educational, health and economic needs of Alaskans." The Southeast Alaska
Transportation Plan (SATP) reinforces a view of the Marine Highway as necessary
infrastructure. The Plan, which largely concerns itself with ferry service, offers as one of
its six formal goals to "support local economic development and strength through the

provision of adequate and affordable transportation...."

Alaska Marine Highway System Marketing and Pricing StudymcDowell Group, 1999-2000.

McDowell Group. Inc =Page 5
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Residents of AMHS-served communities often cite the system’s designation as part of
the national highway system as evidence that it is intended to meet the 3ame essential
needs as a land road, and with the same expectation of public subs;8v normally
associated with highways. However, according to the Legislative Research Agenc , "the
phrase "essential service" was not mentioned in the AMHS enabling legislation.”" The

"... legislators may have acted under the assumption that the

agency suggests that
as one pre-statehood report

AMHS would eventually become self-supporting,
predicted."™

Historical Performance

In AMHS's early years, the new services and vessels were warmly v elcomed and
became, by default, the benchmark against which expectations wer measured. Prior to
1975, the whole system ran on $20 million per year, about two-thirds of which was
earned income. By 1985, operating costs had nearly tripled, to approximately $62 million
per year. They have continued to rise at about half the rate of inflation’, to the current

levef of $80 million.

Ridership has trended somewhat differently. Atter rising more or less steadily into the
early 1990s to a high of 420,000 annual passengers, ridership declined. In 2000 351,000
people rode the Marine Highway, about 20,000 fewer than in 1985

The most often cited reasons for the increase in operating costs are labor contracts and
new Coast Guard regulations. Law makers have also accused the AMHS of being "top
heavy" in management. However, the Marketlng and Pricing Study of 2000 noted that
certain management capacity considered critical to private sector marine operations —
namely marketing, customer relations and reservations - was woefully inadequate at
AMHS and, further, that this was a significant cause of the system's declining ridership.

If there is "excess" management at AMHS, it seems more likely to lie in the cumbersome
contracting and oversight mechanisms that may be inherent in public services. For
example, a 2001 Ferry Operations and Service Study of northern Southeast Alaska routes
added an 11 percent premium to its estimates for new vessel construction to account for
tire difference between histori al state contracting cosLs and those typical ot the private
sector. The state's lengthy dispute with the builders of the Kennicott, which cost nearly

$80 million, seems to bear out that approach

Current Financial Situation

Declining state support together with failure to raise lares and market effectively during
a decade of rising costs have left Alaska's Marine Highway System (AMHS) on a
precipice and without a net. Although the system typically earns more than half the
amount of its operating expenses, this leaves a significant gap. For reference, the
Washington State Department of Transportation ferry system, with much simpler routes
and a much larger market, earns only about oU percent of its operating costs.

The AMHS has been demonstrably in financial crisis since 1995. At that time its
operating reserve in the Alaska Marine Highway Fund reached a peak of $4b.3 million
and began to decline. Ostensibly established (JIlUy 1, 1991) to see the system through
short-term and emergency expenditure: the fund’s reserve balance has not functioned
for that purpose. Rather, it has been used to fill an ever-widening gap between the sum

elegislative Research Report 02.010
1Based on the national Consumer Price Index

McDowell Group. Inc <Page 6
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of AMHS earned income plus annual legislative appropriations and the system's actual
operating expenditures.

Since FY 1996 operating revenues have increased slightly from around $39 million to $42
million. Legislative appropriations have held between $27 and $29 million. However
operating costs have trended steadily upward since 1998. The gap between revenues
and expenses is now in the neighborhood of $10 million per year."

Reserve funds were exhausted durin_?_FY 2002. As a result, a recent i)roposal by the
legislature to fund AMHS at $6.6 million less than its requested level for FY 2003 is
projected by DOT/PF to result in service reductions for three vessels and the accelerated
retirement of two others, also resulting in less service. Unless the system is drastically
reconfigured or receives substantially more public funding, it seems clear that routes

must be permanently cancelled and vessels idled.

The Alaska Marine Highway Vessel Replacement Fund was also designed as a "savinFs
account” for the system, this one to provide for repair and reﬁ_lacement of aging vessels.
Most of these capital exFenses have been covered by federal highway and transit funds.
The balance of the Vessel Replacement Fund is currently zero.

Summary of AMHS Operating Budget (in $millions)
1991 to 2000 with 2001 and 2002 Projected

Fiscal AMHS Fund AMHS General Fund AMHS AMHS Fund

Year Beginning Revenue to Subsidy to Operating Ending

Balance AMHS Fund AMHS Fund Expenditures Balance
1991 CD 40.5 70.5 70.5 40.5
1992 40.5’ 44.1 30.7 69 7 45 6
1993 456 42.2 300 71.6 46 1
1994 46 1 41 7 28.7 71.1 454
1995 45 4 43 6 28 4 71.1 46.3
1996 46.3 390 28 3 69 5 44 0
1997 44.0 386 28.6 69.9 414
1998 41.4 37 4 26 9 @O 37.7
1999 377 38 8 27 3 /-1.0 29 8
ZID 29.8 40 3 27 1 75.2 20
m. 20 42 7 27.9 80 1 12.5
m 12.5 42 6 28.8 80 5 35

Source Legislative Research Report. December 14. 2001. Report #02 016

* Amounts are approximate and based on analysis and projections prepared during FY 2001 by Legislative Finance

Division.

5The AMHS Fund became effective July 1, 1991. It was capitalized with $405 million from prior year AMHS revenue.

Marine Highway Transportation Improvement Study - Port |
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Source of the Gap between Revenues and Costs

In fiscal year 2000, ferry system revenues covered 54 percent of operating expenditures,
and no capital costs.* While it is the norm for public transportation to cost more than it
brings in, AMHS operating costs of approximately $1.25 per passenger mile are high.'
Excess capacity, inefficient vessels, unprofitable routes or schedules, inflexible labor
costs, and inadequate peak prices and off-peak price differentials are the main drags on
operating margins. Historically, labor costs have represented approximately 70 percent

of the AMHS operating budget.

Revenues

Market studies have identified lack of consistent, convenient scheduling and a
responsive reservations system as the biggest barriers to increasing local ridership. A
combination of 24 hour crewing, tidal restrictions and long, complex routes makes it
difficult to spread service evenly over the week or month and impossible to schedule
arrivals and departures at convenient times of day. Telephone hold times on the
reservations system have improved recently, but historically have exceeded industry

standards by a factor of five or more.

Simple follow-up target marketing has been identified as the most effective way to
increase business, but, until recently, the system has lacked the capacity to execute it.
Years of administrabve downsizing together with a general lack of private-sector visitor
industry experience and orientation have resulted in steadily declining visitor sales
during a period of rapid expansion in the cruise industry. Alaska arrivals via AMHS
declined 37 percent overall from 1989 to 1999. During the same period cruise ship

arrivals increased by 200 percent.*™

This suggests that management structures designed to respond to a market model could
make a major contribution to the sustainability of the ferry system. A more market-
oriented system could employ the profit incentive and shed political constraints to reach
more optimal capacity, vessel and service configurations, routes, service schedules, labor

schedules and costs, and pricing.

Costs

The same factors that hamper the system's ability to respond to market needs combine
to leave current ferry management with few options for cost control beyond large cuts in
service. Labor and fuel cost are the two significant variables in vessel operations
efficiency. Both are largely pre-determined by existing vessels and routes. When vessels
o; erate for more than 12 hours in succession, as AMHS vessels do, the Coast Guard
requires that they earn' a fresh crew aboard to assume operations at or before the 12-
hour deadline. The Coast Guard also sets requirements for the number and type of crew

that must be aboard depending on the type of vessel and service.

*Table 2, A Sumvurv of the Legislative and fiscal History of the Alaska Marine Highway System, Legislative Research Report

No. 02.016, December 14, 2001.
¢ For comparison, operating costs for BC Ferries in 2001 were approximately S0.95 per passenger mite.

1 McDowell Group, Alaska Marine Highway System Marketing and Pncing Study, 2000. Vol |, page 49

McDowell Group, Inc <Page 8
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To the extent that there has been room within Coast Guard regulations to institute labor
savings, the AMHS has had little success in the past obtaining labor contracts that
accomplish this. In 1997, an attempt to take a hard negotiating stance with the three
AMHS unions - the Marine Engineers Beneficial Association, the Masters, Mates and
Pilots union, and the Inland Boatman's Union - ended with little change in the system's
cost structure, according to Legislative Research Report 02.016. The current three-year

contracts end in 2003.

This leaves the AMHS with only one real cost-control option, cutting voyages and
laying-up vessels. The option is not attractive since layup produces no revenue and
labor inflexibilities limit cost savings. The fundamental problem is that the units of
adjustment consist of large vessels and long routes. This means that capacity cannot be
matched to demand using reasonat’e incremental adjustments. Any cost-saving
measure big enough to be effective has a draconian impact on service.

Challenges to Continued Operation

The Alaska Marine Highway System is confronted with a funding crisis so severe that its
ability to meet basic needs is in doubt. Service cuts are already being planned for this
summer. Although a new operating model - faster ships with smaller crews on shorter
routes - has been designed (the SATP), it is not clear that there is the political will to
implement that system. Neither is it clear that the current management structure -
resource-thin and battered from years of political wrangling - is the best choice to
operate it. Finally, it has not been demonstrated publicly that the new system will, in

fact, be financially sustainable

Limits of Past Planning

Unknowns in the SATP

The Southeast Alaska Transportation Plan (SATP), developed over the past decade,
recognizes many of the shortcomings of today's AMHS. It identifies a new service
paradigm consisting largely of faster ships, smaller crews and more direct routes.
However, to implement these recommendations without also looking hard at the
operating entity charged wnh making them work and the financing mechanisms that
will keep them solvent is to set the stage for failure. The SATP, itself, was developed
within the system that pri=duced the current malaise and may be expected to reflect that
system's limitations. These include limited understanding of markets and marketing,
susceptibility to political pressure and a general lack of private sector experience in

setting and achieving financial performance goals.

Most critical, the SATP was not designed to be financially sustainable. It calls for vessels
and routes that should, in theory, be more economical. However, it does not identity
either a funding mechanism or an operating rationale to ensure stable, sustainable
service. Ln fact, the plan represents something of a "Cadillac,” with its combination of
fast point-to-point service and continued mainline routes supplemented by occasional

Inter-Island Ferry Authority’ (IFA)-type vessels.

McDowell Group, Inc < Page 9
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Shortcomings of Other Planning

Ferry system planning to date has, to the study team's knowledge, beer conducted in
sound, workmanlike fashion. However, it suffers from a systemic shortcoming: the
agenda and scope of work in nearly all cases have been determined by DOT/PF. The
Socio-Economic Impacts of the Southeast Alaska Transportation Plan on Petersburg (2000) is
something of an exception. However, it, too, was funded by the Department.

A result of DOT/PF's approach to planning is that, by and large, the objective has been
to identify the most cost-effective alternative, including the "status quo™ or "do nothing”
alternative. Not generally included, however, are attempts to identify the most
financially sustainable alternative, or to re-think the fundamental rationales behind

service provision.

Further, the world of ferries, especially fast ferries, is changing rapidly. This evolution is
being tracked on many fronts. The US Transportation Research Board currently
catalogues more than 50 recent studies pertaining to ferries, ranging from new ways to
project ridership to environmental impacts, to analysis of how public decisions are
made. The Board is undertaking its own National Ferry Study on the evolution and

current status of US ferry systems.

Ferry transportation in many other countries is more advanced than in the US.
However, little is known about the financial structure of these operations because most
of them are private companies. An attempt by independent consultants to learn more in
diis regard was largely unsuccessful, according to AMHS management,

Limits of Proposed Solutions - SB 130 and SB 271

Bills to alter the structure of the Marine Highway and, specifically, to create a ferry
system "authority,” have been introduced in the legislature since the mid-1990s. The
current legislative session is considering two proposals. SB 130, sponsored by Senator
Robin Taylor of Wrangell and co-sponsored by Senators Austerman and Cowdery,
proposes to create a separate authority to manage the system. It's seven-member board
would consist of the commissioner of DOT/PF and six citizens appointed by the
governor, two of whom represent ferry system unions. Two board members must have
private sector experience and others must represent the public in various specified ways.

A second bill, SB 271, sponsored by Senator Jerry Ward of Kenai and co-sponsored by
Senators Austerman, Cowdery and Taylor, is similar in many regards. Ln its first draft, it
called for state ferry service to be combined with the Alaska Railroad under a single
authority charged with operation of both. A committee substitute was offered,
eliminating the combination with the Railroad. The new entity would reflect the current
Alaska Railroad Corporation model in that real estate holdings would be managed in
sudi a way as to subsidize operations, at least to some extent. The new authority’ would
be authorized to select 500,000 acres of land conveyed to the state under the Alaska
Statehood Act. The bill does not address the type or location of the land, why this
particular amount was chosen, or what revenues the authority would be expected to

generate with it.

McDowell Group. Inc <« Page 10
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The bills are similar in that;

Both amend AMHS enabling legislation with language that indicates increased
state commitment to the system's financial and sendee stability. SB 130 goes
farther, noting that the system is an "essential part of the state transportation
system and that it warrants continued and predictable state support.”

Neither provides a mechanism for ensuring certain relevant expertise in the
governance body. For example, no board members are required to have
experience operating a profitable marine transportation system.

m The bills require the legislature to fund the system in "an amount that is
consistent from y/ar to year and is the amount necessary, after consideration of
gross revenue, to provide stable services to the public consistent with the
provisions of AS 19.65.050 (b) (4)" i.e., predictable and stable service. However,
they do not describe a means by which to establish service or revenue
expectations.

Similarly, the bills call for vessel schedules to "optimize" the frequency of service
to all ports, but do not describe how the number and choice of ports is to be
determined nor on what basis frequency is to be optimized.

Both bills also authorize management to corduct independent labor negotiations,
and both provide for labor to be represented on the governing board.

Unanswered Questions

Before we risk condemning any future ferry system to the same funding, operational,
and management demons that afflict this one, it makes sense to ask some basic

guestions.

“  Will the construction and working capital to implement the Southeast Alaska
Transportation Plan (SATP) be forthcoming?

If implementation of the plan is delayed what will happen to day-to-day ferry
operations now that the Marine Highway Fund is ex™ousted?

Is there a package of fair and sustainable financial support that can meet Lhe
long-term operating and capital needs of Alaska's ferries, and make the system
less vulnerable to annual budget trade-offs?

What set of routes, vessels and services would maximize the potential of the
system to earn income?

Can the system be designed so that basic operating decisions about who gets
service and how often avoid becoming mired in political turmoil? What can we
learn from other systems in this regard?

What management and governance structure is most likely to succeed at meeting
the system’'s dual mandates of basic transportation infrastructure and income
generation while demonstrating a standard of efficiency that makes it financially
justifiable. Again, what models might provide guidance?

in simplest terms:

What mix of service, management and funding will make f a ferry system that is

stable, sustainable and that best meets state and regional needs?

McDowell Group Inc <Page 11
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A Vision of Sustainability

In the words of the Alaska Legislature's Legislative Research Services, AMHS's ... "self-

imposed mandate - to provide basic transportation services to Alaskan communities -
has been the source of much controversy and debate in the legislative and public
arenas.'"” No one has ever defined "basic transportation” nor identified a mechanism by
which to determine appropriate funding. This is not uniformly the case for other Alaska

p*ublic "enterprises," however.

Ciher Aladka MbcHs

The State has used its resources to subsidize other activities that are normally viewed as
a less essential government activity than provision of transportation. The Alaska
Housing Finance Corporation ("AHFC'") has received more than a biliion dollars to
subsidize interest rates to homebuyers. The Alaska Industrial Development & Export
Authority ("AIDEA™) at one time had $388 million in capital contributed by the State to
subsidize business loans. Hundreds of millions were spent by the State to subsidize
power production and distribution by building the Bradley Lake and Four Dam Pool

hydroelectric facilities and the Railbelt Intertie.

Approximately $190 million ($100 million fiom the Constitutional Budget Reserve and
about $90 million from sale of the Four Dam Pool hydroelectric facilities) has been used
to endow the Power Cost Equalization program, which subsidizes rural electric rates.
$100 million was appropriated to the Alaska Science & Technology Foundation to

promote scientific and technology development.

The Future of AMB

The programs just mentioned differ from the Alaska Marine Highway System in one
important respect. Each was designed, after a start-up period, to reach a level of
financial sustainability after which continued large infusions of cash would not be
required. While this may have been an intention on the part of legislators who
authorized the start-up and evolution of the AMHS, it has not been an explicit operating

goal.
Yet it is within the realm of possibility, indeed necessity, for the Marine Highway
System to provide "basic transportation” while requiring no more than a generally

acceptable level of operating subsidy. "Necessity" because infrastructure that is
annually at risk of curtailment due to lack of funding cannot be the basis for a healthy

regional or statewide economy.

The critical elements of sustainable service are discussed in the following section.

«A Summon/ cf the Legislative and Fiscal History of the Alaska Manne Highway S 4em, page 4.

Manne Highway Transportation Improvement Study ~ Pari | McDowell Group Inc Page 12



S teps toward A Sustainable S ystem

Three Elements of Sustainability

Each of three critical elements of the system must be in place and coordinated with the

other two:

m Management

m wperations

= Finances
Past ferry studies, including the Southeast Alaska Transportation Plan, have focused on
operations. At best, this is enough to build a one-legged stool, and even that leg is not

dearly drawn.

Management and Governance Planning

The attachment "Evaluation of Potential Management Models" discusses three broad
management approaches: public, private and some combination. Each type has
strengths and weaknesses with respect to the Alaska Marine Highway System. Purely
public entities lend to be more subject to political pressures and less skilled at business
tactics. Private sector firms may not be responsive to public needs and may not have
access to certain types of funding. Public/private hybrids are possible, but require

careful structuring and monitoring.

Preliminary analysis suggests that the "authority"” model, variously used for ports,
transit systems, bridges, tunnels, ferries and airports, offers some advantages for
Alaska's ferry system. Authorities are overseen by a board of directors charged with
meeting both service and financial goals. They typically are able to act more
independently than government line agencies (departments).

Placing the ferry system in the hands of an authority is not a panacea, however. The
degree to which it is publicly responsive depends on the makeup of its board and the
nature of its mission. Extending this line of reasoning to its logical extreme suggests *hat
responsiveness might be maximized under multiple sub-regional authorities similar to
the IFA. The mechanism by which those bodies might work together to provide an

efficient whole is by no means clear, however.
Further, an authority’'s independence relies heavily on its ability to cover its own costs.

Authorities are generally designed so that the sum of their operations makes them self-
supporting. Within a port or transit authority, for example, bridge tolls may be used to

subsidize ferry service.

Further analysis of a range of potential management entities is warranted. Entities
should be evaluated on the extent to which they are able to:

= Control operating costs
= Generate revenues
= Access appropriate publu funds

= Engage in effective contracting negotiations

McDowell Group. Inc =Page 13

Manne Highway Transportation Improvement Study - Part |



< Make timely, well informed business decisions
Understand and respond to local, statewide and visitor market needs

= Meet the requirements of vessel and port operations

m Manage effectively all the assets of the system

Operations and Service Planning

There is no need to replicate the planning process undertaken for the SATP. It is
generally accepted as having been reasonably thorough and most of its fundamental
findings are not at issue. However, is the SATP a financially sustainable operations
plan? The answer is that no one knows. Sustainability was not a goal of the SATP
process. Rather, the plan sought the "best balance of cost and service," a quality that
clearly depends on one's perspective. Financial projections for the SATP demonstrate
that it compares well with other operating options at a particular level of sendee. However,
the projections do not provide guidance with respect to how service can best be
modified, should financial considerations demand.

The Inter-Island Ferry Authority (IFA), on the other hand, is predicated on

sustainability, that is, on fares covering operating costs. Whether this will prove
achievable is not yet known. Although its scope of operations is tiny compared to

AMHS, IFA may be an instructive case study.

The IFA-type vessel is another variable. The SATP identifies a number of advantages to
small passenger vessels built under Subchapters T and K of Coast Guard regulations.
However, it leaves their potential deployment in Southeast laska unspecified. Further
analysis is needed to understand the financial implications of using these vessels for day
and, possibly, 24-hour sendee, or day service with the vessels overnighting in outports,

depending on scheduling demands.

Other unresolved SATP issues include decisions about certain key road links and
terminal locations and about the nature and cost of ground transportation needed

between proposed terminal sites.

To address these issues, the SATP must be translated into a business plan It must

specify the degree to which each of its services is expected to contribute to net revenues.
It must define the best sustainable balance of cost and service system-wide. This means
that, if an unprofitable service is to be pursued, the source of its subsidy must be
identified, whether that source is earned or unearned income. It also means that effort
and expertise must be invested in maximizing profits, or at least contribution margin,

throughout the system

This type of analysis was performed for a recent BC Ferries study - Review of BC Ferry
Corporation and Alternative Usesfor the Fast Ferries (2001). The author concluded that the
BC system could not realistically expect to implement its own operating plan. The report
recommended a thorough re examination of BC Ferries’ management with the goal of
"de-polLiticizing" decision making. While Alaska's Marine Highway is not faced with the
Canadian dilemma of what to do with expensive new vessels that have been deemed
unusable for their intended purpose, politically motivated decisions have taken their toll

here as well.
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Financial Planning

Identifying the composition of a fair and sustainable financial plan is the single most
important step needed to secure the Alaska Marine Highway's role in the future. This is
precisely because operating all runs on a break-even basis is unrealistic. Like any public
infrastructure, coastal marine transportation must have a package of funding that is
generally accepted at the federal, state, regional and local levels as practical, fair and
reasonable. Here, again, we must address a continuum. Stability will likely result from a
combination of operating and capital revenue souj s that includes earned income, and

federal, state, regional and local funds.

Earned Income

Based on past market studies, it is clear that the system could increase its level of earned
income significantly. This, in turn would reduce public subsidy and pass more costs
along to users, ideally in return for value delivered. There are at least five general

sources of earned income:

m Regular/Local tariffs - Management should understand how - and have the
authority — to set regular tariffs in a way that maximizes net revenue per
route. If some other rationale is used to set tariffs - such as "everyone pays
the same" - then some subsidy must be identified to make up the difference.

= Seasonal/Visitor tariffs and tours - As studies have pointed out, it is critical
in the travel business to be able to charge according to what the product is
worth to individual market segments. This means seasonal pricing, package
pricing and pricing based on reservation and trip timing. The airline model
of price discrimination and load management may not be desirable, but
many of its fundamental characteristics are.

m Concessions and licensing - Lack of management capacity, entrepreneurial
incentives, and seed money, together with restrictions imposed by labor
agreements, have prevented the system from exploring concession and
licensing opportunities. While not likely to be big business, these can
contribute to a sustainable system

m Freight tariffs - Freight service has long been a kind of homeless child of the

AMHS. Not wanting to compete with private firms, the system has

underplayed its freight services to the point where many potential customers

do not take them seriously. A sustainable ferry system will need a business
strategy that takes advantage of its capacity to serve the niche that lies
between barge and air freight services.

Asset management - Income from managing, leasing, trading, etc of system

assets is a relatively unexplored avenue for AMHS. Assets may be land,

financial instruments, vessels, even expertise and information.

Federal Funds

In addition to funds specifically designated for ferry systems, AMHS has been eligible in
the past for federal highway and safety funds and, to a lesser extent, public transit
funds. Another federal funding rationale that might be applied to ferry service is the
Essential Air Service program, which currently subsidizes air service for approximately

100 smaller rural communities, one quarter of which are in Alaska.

McDowell Group. Inc <Page 15
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State Funds

In addition to annual appropriations, state mechanisms used to fund ferry operations
elsewhere include gasoline excise taxes and highway taxes. Funding for particular
functions, such as marketing for private ferry service that serves public and visitor

needs, has also been provided by seme states.

Regional and Local Funds

Local funding mechanisms used elsewhere to subsidize ferry service have included sales
taxes, bridge and tunnel tolls, airport revenues,Dand real estate taxes. Bed/head taxes

on visitors is another potential source of local funding.

Summary of Options

Management and Governance

Key Question: What management structures and skills will be most successful at
operating in a way that meets consumer needs, minimizes costs, maximizes earned

income and acts as a vehicle for other funding as appropriate?

Line agency, public corporation/authority, public/private

Structures
partnership

Skills Vessel operations, sales and marketing, customer service,
political skills, financial management, yield management,
partnering

Operations and Service

Key Question: What combination of routes, vessels and other services will meet regional
and statewide needs most efficiently?
Long-distance, shuttle, hub & spoke, road links

Routes
Vessels Size, speed, capacity, operating cost
Schedules Timing and incidence of service

Other services Freight, tourism, reservations, retail sales,

CTunnel tolls and airport revenues are generally part of amix of revenue typir illy available to larger metropolitan

authorities.

McDowell Group. Inc < Page 16
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Finances

Key Question: What combination of earned and unearned ;ncome will sustain the
Alaska Marine Highway System in a manner commensu te with the services it
provides to its local, statewide and visitor constituencies?

Earned Income Local fares
Visitor fares and tours

Concessions and licensing

Freight tariffs
Asset management (real estate, investments, vessels)

Federal Funding Highway and transit funds
Essential service funds
Other federal programs
State Funding Taxes for local / regional infrastructure
Visitor industry support
Other state programs
Regional/Local Bed tax / Head tax / Sales tax
Funding Other local programs

A Preferred Ferry Management Model

At this preliminary stage, it is not clear that any particular management structure is an
obvious choice for the Alaska Marine H ~hway. The attributes, advantages and
disadvantages of various structures are discussed in the attachment "Evaluation ot

Potential Management Models."

A sustainable model must combine responsiveness to community needs with
responsiveness to market demands. Ir. many cases, these may be at odds. For this
reason, a desirable model must also offer access to public funding mechanisms. Four

basic choices exist:

= A line agency of government (current system)
m A statewide public corporation (forexample, Alaska Housing Finance

Corporation)

« A regional quasi-public corporation (such as the Inter-Island Ferry

Authority)

A public/private partnership (wherein some management functionO are
performed by public employees and some contracted to the private sector.
Note that this arrangement may be a subset of either a statewide or regional
public corporation. The barriers to incorporating private contracts into line

agency management are more significant)

A purely private operating model is unlikelyto be satisfactory unless service
expectations by users are substantially adjusted. Many routes do not have enough
ridership potential in the foreseeable future lo be profitable at current service levels or in
all seasons. Vehicle and freight van service, in particular, are difficult to provide to
smaller communities on the basis of positive marginal revenues.

McDowell Group, Inc <Page 17
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E valuation of Potential Management Models

The ability of a management structure to move AMHS towards sustainability can be
evaluated in terms of the scope of management authority, operational efficiency,

external controls on management, and access to capital.

Does it have the authority to make the necessary decisic s7
Does it have the incentive to operate cfficiently?

Is it responsive to local and statewide needs?

Does it have access to necessary funding?

A w N p

Structures that offer the greatest latitude to management to determine the services
provided and the prices charged, and control costs will have the best hope ofreaching
sustainability. With respect to services provided, what ability willmanagement have to
determine capacity, vessel configurations, routes, and service schedules? In the near-
term, flexibility in regard to service is limited by the fleet configuration. Access to

capital, as well as market economics, will constrain the long-run.

Possible management structures for AMHS range from pure public sector to pure
private sector, to some mix in between. Decentralization of management is another
dimension to be considered. Decentralized operations cou'd involve a rrux of public and
private structures. Statutory' guidance and standards for the process of decentralization

would be needed.

Decentralizing ferry management can be a force for sustainability. For one thing, the
limited geographic scope of management limits the opportunity for cross-subsidization
of routes, It also limits access to general tax and financial resources of the State or other
communities that might be used for subsidies. It helps ensure that services are tailored

to market demand.

Key Management Measures

Operating Authority

An Alaska Marine Highway System Marketing and Pricing Study documents the failure of
AMHS to raise fares, even to keep up with inflation, for ~period of ten years from 1991
to 2000." This is a strong signal that management's current scope is unduly confined by

political and bureaucratic pressures.

Labor is currently the largest cost of AMHS operations. In fiscal year 2001, it represented
65 percent of AMHS operating budget. Services provided and the fleet make-up build in
a lower threshold for labor costs. But, beyond the effects of service decisions, to what
extent can management control manning and staffing, work hours and rules, or
compensation? A study of the British Columbia ferry system1lidentified the following as
collective bargaining issues that significantly affect efficient operations:

= Inflexibility in work rules, hours, and contracting out

Study, Volume 1, McDowell Group,, September 200(!, page 34.

1 Alaska Manne Highway System Marketing ami PricinP ;
or the Fast Femes, page 14.

3Kn'iew of DC Ferry Corporation and Alternative Uses

Manna Highway Transportation Improvement Study ~ Part | McDowell Group. Inc <-Page 19



m Promotions based on seniority, rather than merit

= /.bove-market compensation

m Overtime policy as a disincentive to on-time performance

m Ability toset crew levels and pay on new vessels

Will management have a free hand in pricing ana the resources to effectively market
ferry services? The Alaska Marine Highway System Marketing and Pricing Study'l
demonstrates how reservation and marketing resources and market pricing could go a
long ways towards getting AMHS on its own two feet.

AMHS currently operates under a number of administrative procedures to provide
accountability and public control and protect the public interest. These include:

m Executive Budget Act

m  Administrative Procedures Act
< State Personnel Act

m State Procurement Act

These procedures should be compared to those under alternative management
structures to shed light on management's relative ability to determine services and

prices and control costs.

Does the management entity have the power to issue debt, at least in the case where it is
supported solely by system revenues? Would it have the power of eminent domain?

Operating Efficiency

damental

Balancing customer expectations with cost-effective operation is the
involves a

challenge in any business. It is a much greater challenge when the bus
public service such as transportation. The private sector can usp a cample, easily
quantified measure of efficiency: profits. However, public service is measured by an
almost infinite spectrum of often vague, even mutually exclusive expectations.

To be useful, then, management measures of operating efficiency must combine
financial and public service goals. Past ferry system planning documents have not
directly addressed what a desirable balance in thus area might be, nor even how to go

about finding one.

A more complex question is "does the current system operate as efficiently as it can.” To
this, one must assume that the answer is "yes." Public employees cannot profit
personally from inefficient operations, for example, by making "deals"” that are in their
own financial interest. Therefore, they must do the best they can within the constraints
and incentives imposed by the system in which they work. It is these constraints and

incentives that warrant further study.

The internal dynamics that cause AMHS or DOT/PF to operate the way they do also
have not been formally analyzed. The issue was addressed in a limited way by tire
Marketing and Pricing Study, which noted that improving the financial performance of
AMHS sales and reservations staff would be much easier if standard industry pay
incentives could be employed. Private sector firms often take this principle farther, for
example by offering cash rewards to employees who identify cost-saving measures. The

1t Alaska Marine Highway System Marketing and P. .arig Study
*
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most efficient management structure for the Marine Highway will be one that
understands how, and has the authority, to align individual staff incentives with this goal.

Responsiveness to Local and Statewide Needs

Where statewide or local management is governed by a public corporate form, careful
attention would need to be given to the make-up of the board and the approvals
required, if any, from local municipalities or electorates, as under the Alaska Port

Authority Act.

Responsiveness to statewide needs suggests the continued need for an overall statewide
management entity. The Alaska Mental Health Trust Authority has potentially useful
elements of a management structure for determining services in coordination with
available statewide funding, even though it does not operate services itself. A similar
ferry entity could operate services and also be responsible for devolution of services to
be operated by subsidiary entities, either public or private, on a decentralized basis.

Access to Funding

Where an essential public sendee is provided to communities and that service is known
to require a financial subsidy, does management have access to a reasonable and secure
level of public funding? The management structure must be eligible to participate in a
program of pubic funding mechanisms that is capable of supporting the desired level of

public service.

Ferry transportation also requires large capital investments. Access to capital markets or
government aid for capital improvements will be critical in the long run. If operations
are not sustainable, a ferry will also need an outside source of funding for operating

subsidies.

A management structure could need access to federal, state, or municipal support. Given
the predominance of federal highway aid (both formula programs and Discretionary
Ferry Boat fundingl) and mast transit aid for capital improvements, legal, institutional,
and political barriers, or competition for these funds need close examination.

Access to the public debt and private equity markets may also be important for capital
funding. The ability to use tax-exempt borrowing would be important if there is an)l
possibility of debt financing supported by ferry’ revenues. Revenue debt can require net
cash flows that are 25 percent or more greater than debt service. This would be a far
greater challenge than sustainability of operating costs, given that cash flows currently

barely covering half of operating costs.

If a ferry operation can use tax-exempt financing, State or municipalities might provide
additional credit support. This could include general obligation bonds ("GOB's"),
limited-GOB's, moral obligation bonds, lease-financings, and GARVEE or other bonds

supported by a particular government revenue stream.

MUSection 1207, TEA-21
Manne Highway Transportation Improvement Study - Part |
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Public Sector

Line Agencies

Ferry systems can be operated as a line agency of a government. This is the current
structure of AMHS. It is a division of the Alaska Department of Transportation and
Public Facilities ("DOT&PF™). It is governed by the appointed officials in the chain of
command from the Governor, to the DOT&PF Commissioner, and on down, subject to
various State laws and administrative procedures, labor agreements, and Federal

regulations.

Enterprise Funds

While still a line agency, terry systems can be structured as an enterprise fund within
the government's accounting system. An example of this is the International Airports

System within DOT&PF.
Generally accepted accounting principlesl define the purpose of enterprise funds as:

"...to account for operations (@) that are financed and ope, d in a manner similar to

private business enterprises— where the intent of the gove ng body is that the costs
(expenses, including depreciation) of providing goods or : dees to the general public
on a continuing basis be financed or recovered primarily tl, ough users charges; or (b)
where the governing body has decided that periodic determination of revenues earned,
expenses incurred, and/or net income is appropriate ir capital maintenance, public
policy, management control, accountability, or other purposes."

Enterprise funds are often used to meet the disclosure and accountability necessary to
issue revenue bonds. This is the case with the International Airports System.

AMHS statutes have created two funds— the Alaska Marine Highway System Fund and
the Alaska Marine Highway System Vessel Replacement Fund— that provide something
similar to enterprise fund accounting. But, they are accounted on the State's books as

part of the general fund, a governmental fund.

One of the principal differences between enterprise and governmental funds is that onlv
enterprise funds report long-term assets and liabilities on their balance sheets. Also, full
accrual accounting is required only of enterprise funds. These differences would require
an accounting of AMHS capital assets and annual charges for depreciation.

The Governmental Accounting Standards Board is phasing in requirements that will
move even governmental funds closer to an enterprise model The Board's Statement 34

will require accounting for infrastructure asset values and annual depreciation or

maintenance charges.

” National Council on Govemmeni.il Accounting Statement No. 1, Governmental A>counting and Financial Reporting

Principles.
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Public Authorities

Public authorities are another type of governmental structure. They have a legal
existence independent of the state or municipal government— usually, they are created
by law as public corporations. They mey still be administratively lodged in departments
of government— for example, AFLFC is part of the Alaska Department of Revenue— to
facilitate oversight, budget coordination, or other administrative functions.

They also typically have a different governance structure, usually a board of directors,
either appointed, ex officio, elected, or some mix. They may be created with statewide,
regional, or municipal scope, for any purpose, They typically have administrative
procedures similar to government, but often with greater flexibility.

Authorities may be given the power to tax or issue debt. Authority debt may receive
various forms of credit support or guarantees from the parent government.

Authorities can provide a degree of independence from electoral politics. But, they also
run the risk of becoming captives or advocates of users or suppliers of the services they
administer. A degree of financial independence in terms of budgetary approval or
retention cf earnings may shift authorities closer to market-driven incentives.
Endowment with financial resources can encourage an orientation to bottom-line results,
but can also encourage assaults by interest groups that lead to the ruination of the

commons.

Private Sector

Private sector management assumes that the State would exit the ferry business
altogether, or on selected routes during selected times of the year. It denotes leaving the
decision to the market as to what, if any, ferry service will be provided. Private ferry
operations are common, particularly in Europe. In the US, public entities often eschew
potential profits in favor of private operations. For example, when a study projected that
a fast ferry operating between Gloucester, Massachusetts and Shelburne, Nova Scotia
could be profitable, the City of Gloucester actively courted private sector interest in the

route.

Private sector management structures would most likely take the form of for-profit
corporations. Unlike public corporations, they can issue stock to raise capital, finance
acquisitions, or reward employees. Significant capital investment would normally weed
out other structures such as non-profit corporations that do not provide a return on risk
capital. Business and other risks would rule out proprietorships or partnerships that do
not provide limited liability. Small business structures that do provide limited liability
such as limited partnerships, limited liability corporations, or subchapter S corporations
can be cumbersome for obtaining outside capital or providing equity participation

incentives to employees.
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System Divestiture

The geographic scope of private sector ferry operations could be system-wide or
confined to selected routes The current deficit in AMHS operations suggests that
system-wide privatization would severely truncate routes and service. If a private
sector operator had to recover capital costs, it would create great uncertainty about
what, if any, routes or services could sustain themselves. This would be true whether a
private operator acquired existing AMHS assets or purchased new vessels or terminals.

Even if AMHS donated its existing assets to a private sector operator, the continuation of
many routes and services would be in doubt. In addition, federal regulations may
restrict the terms of transfer of assets funded from federal aid, or require repayment to
the federal government of the proceeds of any such asset sales.1

No AMHS assets have been financed with tax-exempt bonds. If they had been, IRS
regulations governing private-activity bonds could create problems with transferring
assets to a private entity. Looking forward, private owners could face higher cap:tal
costs because of lack of access to tax-exempt financing for future capital improvements.

Service Shedding

Rather than abandoning the system to the vagaries of the private sector, AMHS could
indulge in selective service shedding. AMHS could solicit proposals for providing
service for selected routes, seasons, etc. that cover, or could reasonably be expected to

cover, their costs.

Divesting any senice that made money for AMHS would deepen the System's
operating deficit. In theory, bids should represent the capitalized value of the routes’
future earnings stream. If earnings were potentially greater under prh ite operation,
bids would more than compensate for aggravated future deficits.

Regulation of Competition

Where AMHS relinquishes service, some encouragement could be given to private ferry
operations by limiting competition. AMHS could award franchises for particular areas
as part of the bidding process. Alternatively, public utilities-style regulation could be
established, requiring certificates of convenience and necessity.

' Executive Order 12803 from 1992. Executive Order 12893 from 1994, and the current federal highway aid statutes, as
amended by TEA-21 would need to be examined.
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Public/Private Partnerships

Where both the public and private sectors are involved in providing a good or service,
the operation is frequently referred to as a "public/private partnership". In actuality,
this seldom takes the legal form of a partnership or joint venture. More often,
"public/private partnership" is d term used to gamer popular support for either public
financial support to private sector operations or contracting out public sector service to

the private sector.

For example, Wisconsin's ferry service across Lake Michigan is essentially a private
operation. However, the state has shown a willingness to provide such things as start-up
support for new routes, marketing support and assistance for capital projects.

Partnerships

Partnerships, in the true sense of the word, denotes legal partnerships, joint ventures,
0r corporations, in which there are both public and private equity investment and joint
governance, if not management and operation. Conflict could be expected between
profit incentives and government mandates to provide ferry services. The joint
operating agreement or articles of incorporation would have to spell out strictly ihe

scope of services and equitably allocate costs, profits, and risks.

Public Financial Support

Public financial SUppOI’t for private or subsidiary public ferry operations can take many
forms. But, the most critical element is what control or assurances of service the
government obtains IN return. A laissez-faire approach leaves determination of what
services will be provided to the private sector or subsidiary entity. Financial support

could include-

subsidies or prizes, awarded for example on a passenger-mile basis

dedicated or sha _d revenues, also based on some performance measure

tax incentives or exemptions with respecl to income, property, sales, or fuel
tac<—-

credit support or financing guarantees for assets used ir Alaska ferry
operations; or

= lending for ferry assets

With a public services approach, government would retain control over the services
provided. But, ownership of assets and operation of service would lie with the private
sector. Financial support would be provided in the context of a contractual relationship
that sets out routes, schedules, or capacity of services provided. The types of support
mentioned above could be provided, but there would be more flexibility to negotiate
fixed payments or obligations, as well as performance-based ones. In addition, support

could include:
m capital contributions in the form of equity or grants

< endowment of ferry operations
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A study of the British Columbia ferry system 7suggests that if a process for privatizing
routes were established,
"Even for operations where there is little present appetite in the private

the very conduct of the process and the accompanying pre—

sector,
will ultimately result in further

commercialization activities
commercialization opportunities."

Private Sector Contracts

In addition to privatizing ferry operations on specific routes, "public/private

partnership" could include contracting out specific functions in running a ferry
operation. For example, the cabin housekeeping or ship operations of vessels might be
contracted to a private firm. Restaurant or bar operations might be provided on a

concession basis.
Administrative or shortside operations that might be contracted out include:
management/administration

marketing

reservations

dock operations

layup

AMHS already depends to a great extent on private firms for planning, design, and
construction of capital improvements. But, in addition to acquisition of capital assets,
AMHS might be able to lease vessels or terminals or pay usage or port fees for the use of
terminals. Of course, AMHDb could contract with municipalities, public authorities or

agencies, or non-profits as well as the private sector.

Feview ofBC Ferry Corporation and Alternative Uses/or the | as! ferries, Fred R Wright, December 2001, page 23
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Examples of Alaska Management Models

Current AMHS Model

AMHS operates nine vessels on routes that cover 3,500 miles of Alaska and British
Columbia coastline between Bellingham, Washington and Dutch Harbor. It serves 32
Alaska communities plus Bellingham and Prince Rupert, British Columbia. The system
has always been operated as an agency of state 30vemment. In 1997, the legislature
ordered the that AMHS be reorganized and merged with the Department of

Transportation and Public Facilities.

The primary management units at AMHS are general administration, financial
administration, reservations, vessel operations and port operations. Recently,
authorization was obtained for a single marketing position. General planning and
contracting are handled by other DOT/PF units. The director of Southeast Region for
DOT/PF is also active in ferry system issues and sits on the ferry committee of the

national Transportation Research Board.

Decision-making is handled as with any State department. There is no special
mechanism or body to provide representation for the communities served by the system.
Funding is prioritized through the same Statewide Transportation Improvement
Program (STIP) that determines other DOT/PF project funding. An often-discussed
issue is whether the STIP is an effective way of addressing the ferry system's strategic
needs. For example, the first two fast vehicle ferries are slated for service between Sitka
and Juneau and in Prince William Sound. However, it is not clear from existing planning
documents that these are the routes that present the greatest opportunity for revenue
enhancement or system-wide service improvements as a result of the new vessels.

Since 1990, ferry system finances have been funded through the Alaska Marine Highway
Fund and the Alaska Marine Highway Vessel Replacement Fund. Both are sub-funds of
the state's general fund. The Alaska Marine Highway Fund receives revenue from
operations and annual appropriatioas by the legislature. Appropriations do not lapse at
year-end. However, the fund meets Alaska's constitutional prohibition against
dedicated funds because it is at all times subject to legislative appropriation for any
purpose. Tlie fund provides AMKDb an increase in financial autonomy over the pre-1990
arrangement whereby the systenr was operated directly from the general fund by annual

approgriation.

The Vessel Replacement Fund was to act as a 'savings account” to meet vessel-related
needs. To date $19.5 million have been appropriated to the fund, all of which has been

-ent or committed. Since 1995, the vast majority of vessel refurbishment and
replacement projects have been funded through the National Highway System
Designation Act and the Transportation Equity Act for the 213 Century. This includes

$31 million for the first fast vehicle ferry, authorized in 2000.
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Alaska Railroad Corporation

The Alaska Railroad Corporation is a public corporation, legally independent from the
State. It cannot issue stock (AS 42.40.300). Organizationally, it is a political subdivision of
the State Department of Community and Economic Development.

Notably, operation of the Railroad is declared to be an essential government function
(AS 42.40.010). At the same time, it is mandated to generally operate on a self-sustaining
basis (AS 42.40.100 (3)). Statutory provisions exist for requesting and receiving State
subsidies for particular services. But, no subsidies have ever been requested. The
statutes would require subsidies to be calculated in a specific manner, as prescribed by
the United States Interstate Commerce Commission, now the Surface Transportation
Board. Revenue and profits, if any, are retained by the Railroad for railroad purposes

(AS 42.40.530).

The Railroad has been endowed with substantial amounts of land, both along railroad
rights-of-way and elsewhere. In part, this is to assure unobstructed, efficient rail
operations. But, revenues from non-rail uses of land also provide financial independence
from State politics. They can cover variations in operating earnings that might otherwise
require the Railroad to go hat in hand to the Legislature to maintain essential services.

Historically, the Railroad's rail operations have shown a profit, sufficient to recover
depreciation. In 2001, they only covered operating expense. About half of the Railroad's
$306 million in assets have been funded from Federal grants and earmarked
appropriations. $79 million in retained earnings have funded another quarter of the

assets.

Eighty-three percent of total rail revenues of $96.2 million in 2001 came from freight;
fourteen percent came from passengers. Net income of $6.6 million from real estate
accounteu for all of the Railroads net earnings in 2001. The Railroad actively manages its
real estate. It has had a real estate department since the rrud-1990's. Still, of some 18,000

leasable acres, only about 2,500 are under lease or permits.

Privatization is a possible goal for the Railroad. A number of rail services do not pay
their own way and would most likely be jettisoned under private operation. AS
42.40.260 requires an annual report that analyzes the potential for sale of the corporation
to private owners.. Annual costs and u-come by category of service are included in the
annual report. The Governor may also lease the Railrc-id under certain conditions (AS
42 40.940). The Railroad has privatized some passenger services via "pull” contracts for
railcars owned by Princess and Holland America and relies on private contractors for

the bulk of its capital improvements.

A seven-member board of directors governs the Railroad. The board includes two State
commissioners and five public members. The majority of public members enhances the
board's political independence The public members must be appointed by the Governor
and confirmed by the Legislature. Two members must have railroad expertise and one
member is a Railroad employee bargaining unit member. Terms are staggered, but
members serve at the pleasure of the Governor, potentially undermining continuity and

independence.
The scope of the board's management authority is broad. It includes service levels and

routes, rates, labor agreements, and budgets. Its budget is not subject to approval by the
Governor or Legislature. With approval of the Governor, the Railroad may exercise the

power of eminent domain.
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There are a number of external limits on management’s authority in these matters. The
Railroad is deemed a common carrier subject to the jurisdiction of the Interstate
Commerce Commission (AS 42.40 060 (b)(2) , now the Surface Transportation Board.
Rates must conform to the requirements of the Alaska Railroad Transfer Act of 1982 (AS
42.40.250 (14)). Legislative approval is required for the Railroad to issue bonds. There
are no provisions for the State to make its credit available for Railroad debt obligations.

The Railroad is generally exempt from the State's Administiative Procedures Act, State
personnel and collective bargaining statutes, and the State procurement code. But, there
are Railroad statutory provisions relating to adopting rules, collective bargaining, and
procurement. About 80 percent of Railroad's 670 employees belong to one of five
unions. The Railroad and interest on its debt are exempt from State and municipal taxes

(AS 42.40.910), as well as Federal taxes.

As a corporation, the Railroad's liability is limited to its own assets or revenues. Railroad
obligations create no rights against the State (AS 42.40.500). The Railroad's land is

exempt from taking by adverse possession (AS 42.40.450).

Alaska Industrial Development & Export Authority

The Alaska Industrial Development & Export Authority ("AIDEA"™) is a public
corporation, legally independent horn the State. It also is a political subdivision of the

Department of Community and Economic Development.

The main purpose of AIDEA is to provide financial assistance to business enterprises.
AIDEA does so by purchasing loan participations, issuing loan guarantees, and owning
and operating economic development projects. Economic development projects are often

transportation infrastructure facilities.

These activities have been funded through State capital contributions of cash and
existing State business loans; proceeds of AIDEA taxable and tax-exempt bond issues;
and earnings on loans, investment securities, and development projects. Earnings on
loans include loan commitment and guarantee fees charged to borrowers, as well as

interest earnings.

AIDEA is essentially mandated to cover its costs. Interest rates on loans are statutorily
set at AIDEA's cost of funds, including overhead. Bond-funded economic development
projects must be able to meet debt sendee. AIDEA is authorized to charge fees for the
projects it owns to provide a return on investment. This mandate, combined with a
contribution of almost $300 million from the State, now produces substantial
earnings— over $40 million in fiscal year 2001 This helped prompt a statutory provision

that AIDEA pay an annual dividend to the State.

The oil price crash of the mid-1980's caused large loan losses for AIDEA, and limited
demand for new loans into the 1990's. As a result, AIDEA's net worth grew little during
this time. But in the last ten years, AIDEA's equity has grown from $643 million in 1991
to $878 million in 20ul. And, this is after paying a cumulative total of $91 million in

dividends to the State from 1996 to date.

A five-member board of directors governs AIDEA. The board includes three State
commissioners and two public members. The Governor appoints the public members.
There are no expertise or experience requirements for any members. Except for two ex—
officio State commissioners, members serve two-year terms.
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Even with a majority of State executive branch cabinet members on its board and short

terms for public members, AIDEA has remained profitable. Business-like management

has played a role. But in large part, AIDEA's profitability is due to statutory

privatization of the underwriting decision.

Private lenders determine what loans will be made to business enterprises. AIDEA by
statute (AS 44.88.155) may only purchase participations (up to 80 percent) in loans that
are originated by private lenders. Further protections are contained in statutory

underwriting criteria for these loans, such as loan-to-value ratios.

For economic development projects, AIDEA statutes limit bond financing to projects
that are economically and financially feasible (AS 44.88.095 (d)). The statutes allow
projects to be subsidized by the State (AS 44.88.173 (b)). But, primary reliance on bond

market financing enforces profit-oriented decision-makin—

The scope of the board’'s management authority is rather limited. Statutory and financial
market underwriting criteria ensure funding only for viable enterprises and projects. Of
course, there is still a lot of judgment and discretion that must be exercised by the board
with respect to individual projects. Interest rates and fees on loans are limited by statute.

~NIDEA'S operating budget is subject to the Executive Budget Act. AIDEA is generally
not subject to the State's Administrative Procedures Act or personnel statutes.
Legislative approval is required for AIDEA to issue bonds in excess of $19 million for
economic development projects. Until 1989, AIDEA could issue moral obligation bonds
of the State. Authority to issue any bonds other than refunding or conduit bonds sunsets

July 1,2003.

AIDEA is exempt from Federal, State, and municipal taxes, though it often negotiates
payments in-lieu of taxes on economic development projects. Interest on its debt is
exempt from State and municipal taxes (AS 44.88.140), but some private activity bonds

are subject to Federal taxation.

As acorporation, the AIDEA has limited liability and cannot obligate the State.

Inter-island Ferry Authority

The Inter-island Ferry Authority ("IFA") is a public, legally independent, corporation
organized under the Municipal Port Authority Act (AS 29.35.600-730). It is a political

subdivision of the municipalities that created it.

Petersburg, Wrangell, and Prince of Wales (""POW") out-port communities— those not
on designated National Highway System ("NHS") ferry routes—created the IFA to
improve AMHS ferry service between their communities and with Ketchikan. Parallel
ordinances adopted by each participating municipality, and approved by their voters,
created the IFA. A Memorandum of Understanding was executed between the AMHS

and IFA to transfer responsibility for POW ferry service to IFA.

Under the Municipal Port Authority Act, each participating municipality had to approve
an IEA development plan for the specific project that it would operate. Under the plan,
LFA has financed the construction of two ferries and terminal improvements from the
proceeds of IFA revenue bonds, guaranteed by the Ketchikan Gateway Borough and
issued through the Alaska Municipal Bond Bank, earmarked Federal appropriations
passed through the Federal Transit Administration, Federal and State aid to highways,

and other sources.
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Unlike some port, bridge or other types of authorities elsewhere in the U.S., authorities
under the Alaska Municipal Port Authority Act do not have the power to levy any taxes.
Nor are they entitled to receive any dedicated government revenues. Alaska port

authorities are designed for self-sustaining operations.

In addition, formation of port authorities requires local initiative. This requires that there
be a perceived need for improved or lower cost services. It reinforces realistic

assessment of market demands, or the value of any services that might be subsidized.

A seven-member board of directors governs IFA. Each participating municipality
appoints one director and the board ordinarily then appoints an at-large director from
nominations made by participating municipalities. Terms are staggered.

IFA expects to cover all operating cost from the farebox and concessions. No provisions
have been made for any subsidized operations. It expects a profitable operation, even
though fares and employee wage and benefit levels¥are comparable to AMHS

IFA's ability to provide improved scivices on a profitable basis stems from four
operating characteristics:
m dayboat operations cuts work hours from 24 to 12;

smaller vesselslreduce excess capacity and crew requirements;
eliminating cabin services reduces crew requirements and increases fuel

efficiency; and,
m food and beverage operations are privatized.

IFA has substantial political and budgetary independence. As long as it does not require
subsidies, approved IFA projects do not need budgetary approval by participating
municipalities or other outside parties. Unlike AMHS, it is not subject to the State's
Executive Budget Act and the associated statewide budgetary politics of legislative and

gubernatorial approval.

IFA is not subject to the State Administrative Procedures Act or Procu.ement Act. It had
the option to exercise the power of eminent domain within its designated boundaries,
but chose to renounce it. Authorities under the Municipal Port Authority Act can issue
bonds payable from authority income and receipts, or payable by another party if

secured by lease or agreement,

In October, 2001, IFA opted out of the State's collective barg,lining statutes* and IFA
emplovees are not unionized. As a result, it is subject to the National Labor Relations
Act. It can designate masters and mates as management supervisors under the Wage
and Hour laws, thereby exempting them from collective bargaining. This ability of IFA
(and other Title 29 authorities) to operate unencumbered by existing bargaining units is
key to keeping its cost structure manageable. Shuttle operations have benefited local
employment and employee morale, because crew return home each night

As a non-profit, municipal corporation, IFA remains eligible to receive Federal highway
and transit funds, it has limited liability and is tax-exempt, though it may negotiate

payments in-lieu of taxes.

1IFA enployees participate in the State's Public Enployees’ Retirement System ("PERS'), have Blue Cross/Blue Shield
health insurance, and are covered under Social Secunty, rather than the State's Supplemental Benefits System ('SBS).
HIFA vessels are regulated under U.S. Coast Guard Subchapter K. Subchapter K apples to vessels under 100 gross tons
Coast Guard manning requirements increase dramatically for vessels over 100 torns. Subchapter K vessels can fune nore

than 150 passengers, subject to safety and stability requirements.
J Public Employment Relations Act (AS 23.4007/0-260).
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Alaska Mental Health Trust Authority

The Alaska Mental Health Trust Authority ("Authority") is a public corporation of the
State. It manages the Alaska Mental Health Trust (“Trust"), spends income from the
Trust, and plays the lead role in planning and budgeting all State mental health services.

The Authority occupies a unique niche in state government. Unlike other State
authorities, the assets the Authority manages are an endowment. Plus, the Authority
annually plans and recommends the State's spending on mental health not just from the
Trust's income, but from all sources, including State general funds. Thus, it has complete
control over its own assets and substantial influence over all other resources that the

State devotes to mental health.

The Trust assets and income are dedicated to mental health services. The State cannot
appropriate or use Trust assets or income for other purposes. By contrast, equity
contributions made by the State to AIDEA or Alaska Housing Finance Corporation
(AHFC) could be reappropriated for other uses. And, a portion of the income from these
corporations is paid into the State's general fund as dividends each year.

The State Constitutional prohibition of dedicated revenuesl barred creation of
endowments or trusts after statehood, absent a Constitutional amendment (e.g., the
Alaska Permanent Fund) or except as required for participation in federal programs. The
Trust exists because it was created by federal law prior to statehood.

Prior to statehood, there were no mental health services available in Alaska. The Federal
government sent mentally ill persons to an institution in Portland, Oregon. As part of
the transition to statehood, Congress passed the Alaska Mental Health Enabling Act of
1956. This act transferred the responsibility for mental health services fror.i the Federal
government to the Territory of Alaska and created the Trust. The state selected and

receh ed one million acres of federal land to endow the Trust.

Rather than manage these lands to fund mental health services, the state transferred the
most valuable parcels to private ownership ond other State and municipal government
uses, such as parks. By 1982, only about 35% of the land trust remained unencumbered

and in State ownership.

Litigation by mental health beneficiaries, begun in 1982, resulted in j Supreme Court
order that the original trust be restored. In 1994 a final settlement reconstructed the
Trust with 500,000 acres of original Trust land, 500,000 acres of replacement land, and
$200 million. The legislature also created the Authority pursuant to the settlement.

Tire Alaska Permanent Fund Corporation invests the Trust's financial assets. The Trust
Land Office in the Department of Natural Resources manages the land. The Authority
spends the income from the investments and land for mental health services. Under the
settlement, the Authority may spend Tmst income without a legislative appropriation.

Bv statute, the Authority each year develops a Comprehensive Integrated Mental Health
Program and forwards a mental health services operating and capital budget to the
Governor and Legislature. The statute requires a separate appropriation bill for the

program. If the Governor or Legislature changes the budget, they must explain the

difference in writing.

i1 Section 7, Article IX Alaska Stair Constitution.
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In shaping the Comprehensive Integrated Mental Health Program, the Authority

reviews the recommendations of three other boards:

= Alaska Mental Health Board

m Governor's Council on Disabilities and Special Education

Governor’s Advisory Board on Alcoholism and Drug Abuse

m Alaska Commission on Aging

Trustees usually choose to have existing state agencies administerTrustfunds. These
state agencies must have legislative approval to receive and spend Trust funds. Three
times each year the Authority awards small pro,..." grants to non-government
organizations providing grass roots mental health services. These projects are
administered solely by the Authority and are funded with Trust income. The Authority

is subject to the State Administrative Procedures Act.

A seven-member Board of Trustees governs the Authority. The Governor appoints the
Trustees, after considering recommendations of a panel composed of mental health
beneficiaries or their representatives. Trustees are subject to legislative confirmation and
serve staggered five-year terms. The Governor is to appoint Trustees based on their
expertise in financial, investment, or land management or mental health services. The

Governor may remove a Trustee only for cause.

The statutes prohibit officers or employees of the State, or an organization that receives
Trust money under gTant or contract, from serving as Trustees. This unusual provision
may be due to the more sensitive fiduciary nature of trustees' duties. But, it recognizes a
conflict that exists for corporate directors as well, even though they are held to less

stringent legal standards of conduct.
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Examples of Non-Alaska Management Models

Public Ferry Operations

Washington State Ferries

Washington state ferries are operated by the Washington State Department of
Transportation. Ferry operations are funded through a combination of fare ’'‘ox receipts
and state ta—es. Approximately 4.7 percent of state motor-fuel tax receipts are dedicated
to ferries, half to operations and half to capital construction. Fare box earnings are
required to pay for at least 60 percent of the operating program. The Washington State
Transportation Commission, a 7-member board appointed by the governor, oversees
operational plans for the ferry system. The commission develops long-range plans
through six-year investment programs, capital project lists and biennia’ budgets. The
commission works with federal, state and local officials to develop partnerships and

remove barriers to achieving the state’s transportation goals.

BC Ferries

tne British Columbia Ferry Corporation operates as a Crown corporation of the British
Columbia government. The corporation is governed by a Board of Directors, and
regional citizen committees advise BC Ferries regarding customer service and tariff
reviews In 2000, the BC government implemented a new fiscal framework for the ferry
system Hie government removed over 1 billion dollars of the corporation's debt,
enacted legislation to dedicate 1.25 cents of the motor fuel tax, and put three fast ferries
up for sale. Complex tariff structures were rationalized, information systems were
upgraded to improve financial performance and accountability, and partnerships with
travel industry organizations were developed and expanded to promote increased
ridership and promote British Columbia as a tourist destination After a long period of
deficits and insolvency, the corporation recorded an operating surplus in 2001

Nationalized Ferries

Caledonian MacBravne (CalMac) is a nationalized ferry company operated by the
Scottish government th *= plays a "crucial social, economic and tourism role" in serving
remote, rural conmiunities in the Scottish Isles. Tariff levels and operational efficiency
levels are set by the parliament. Although CalMac carries 80 percent of the market's 6
million annual passengers, three private firms are also active. The system is currently
under review for compliance with the European Community law, which requires that
government subsidies be paid only to fulfill a Public Service Obligation, and the services

so covered must be open to competition.

CalMac provides a network of 24 approved services. In return, the company, which is
wholly owned by Scottish Ministers, a public body, receives grant support for the
operating losses it incurs. In 1998, the subsidy amounted to roughly $10 per passenger.

CalMac also receives capital grant funds.

McDowell Group, Inc = Page 34

Manne Highway Transportation Improvement Study ~ Part |



Port and Transit Authorities

Massachusetts Bay Ferries

The Woods Hole, Martha's Vineyard and Nantucket Steamship Authority was created
by the Massachusetts legislature to operate ferries between Cape Cod and the nearby
islands. Series A and B bonds have been issued over the years for capital improvements
to vessels and facilities. The Authority derives revenues from its operations (fare box,
vehicle fare, parking and freight) to meet the cost of service in most years. Surplus funds
are deposited into a reserve fund, which is used to make up opeiating costs in deficit
years. In recent years, towns on the shore of Cape Cod have sued the Steamship
Authority to try to restrict its autonomous control of shore-side facilities and operations.
The state supreme court has ruled that the Authority's mission to act as an "essential”
supply line to the islands supercedes local zoning and other ordinances and that the
Authority need not take into account the interests of shore communities. A bill before
the 2001 Massachusetts Legislature proposed altering the make-up of the Authority for

broader regional representation.

New York . New Jersey Ferries

The Port Authority of New York and New Jersey is a financially self-supporting agency
that relies almost entirely on revenues generated by facility users in the form of tolls,
fees and rents. The governors of the two states each appoint six board members. The
Authority has a broad range of assets including bridges, tunnels, real estate, and vessels.
It is responsible for public transportation, including feny service, in the greater New

Yurk City area.

Much of the ferry service in the New York area is privately provided and has evolved in
response to residential development in areas of New Jersey and Long Island. In at least
one instance, "vertical integration” has made ferry service a more attractive venture for
the private sector. When much of the New Jersey waterfront lost its value as a shipping
center, a developer purchased the land, built condominiu.ns and established private
ferry service so that tenants could commute directly to Manhattan from their homes. NY
Waterways is now the largest private ferry operation in New York City and recently
purchased additional vessels from Allen Manne in Sitka.

Kitsap, Washington Ferries

Kitsap Transit is a Public Transportation Benefit Area Authority (FTBAA), established
by the voters in the late fall of 1982 and owned by Kitsap County, Washington. It
provides public transportation services in the greater Bremerton and Port Orchard
portions of Kitsap County, including contracting for a passenger ferry. Kitsap Transit is
funded by local sales tax, fares, and miscellaneous revenue.
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Delaware / New Jersey Ferry

The Delaware River and Bay Authority operates the Lewes, Delaware to Cape May,
New Jersey ferry, 5 airports, a toll bridge, a business park, and a pa™ nger-onJy ferry to
an historic island. The DRBA is self-sufficient in that it receives all ui it's revenues for
operation from tolls, tariffs and concessions. An official there said that the ferry itself
was not self sufficient. Out of the 1.3 million annual passengers, about 900,000 traveled
from May-Sept., but the DRBA is required to operate the ferry 365 days a year.

San Francisco Ferries

From a customer service standpoint, ferries, particularly fast ferries, have been a success
on San Francisco Bay. It is estimated that ferry' trips could increase from the current level
of 100 trips per day to nearly 700 trips per day in the next decade. In 1999, the California
Legislature created the San Francisco Bay Area Water Transit Authority, a new regional
agency. The legislation authorized the WTA to develop and adopt a long-range plan for
operating a comprehensive water transit system in San Francisco Bay. The bill also
specified the organizational structure fc the WTA and the technical studies that need to

be conducted.

In 2000, the California Legislature appropriated $12 million to fund the environmental
impact reports and design functions specified in the legislation. The objective of the
WTA is to relieve the uay Area's traffic congestion by delivering a cost effective,
convenient and environmentally responsive ferry transit alternative. The WTA is to
provide the California Legislature with assessment of the costs and benefits of ferry
service expansion and to compare the environmental and economic effectiveness of ferry

service investment with other potential transportation investments.

Minnesota Public Transit

Southwest Metro Transit (SWT) is the public transit ag°ncy for Chanhassen, Chaska, and
Eden Prairie, Minnesota - suburbs of Minneapolis. TT\e Southwest Metro Transit
Commission is a seven-person board responsible fi r oversight of the agency The
Commission is composed of one elected official and one appointed citizen from each
city, and a rider representative. The agency is a public agency with private sector
drivers. The agency owns the buses and all infrastructure, but contracts for driver
services. The agency was at first funded by properly taxes, according to John Kragness,
an SWT official. This was a stable funding source that grew in relation to property
values. Recently, funding for the SWT was tied to the motor vehicle excise tax, w'hich is
more volatile from year to year in response to variable vehicle sales.
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E ssential Air Service-

The Airline Deregulation Act of 1978 was passed to make the airline industry more an
agent of market forces and less directly subject to government regulation. In passing the
law, Congress recognized that smaller communities would require continuing
government support, if they were to retain air sprvice. The Essential Air Service program
(EAS) was scheduled to expire after 10 years. It was reauthorized for another 10 years
and, in 1996, was made permanent. The amount of required minimum service Is defined
as two flights per day, five days per week. Required service and the amount of federal
subsidy have all varied over the years. Outside Alaska, service is provided with 19-seat
aircraft. The use of jets in several Alaska communities reflects the most practical

approach given other routes and schedules.

Currently, a maximum of $50 million per year is set aside to guarantee service to
approximately 100 communities. As of January, 2002, 31 of these were in Alaska,
including 9 in Southeast Alaska. The amount of subsidy ranged from $5,000 in Chatham
and Funter Bay to more than $1 million in Adak. EAS subsidies for Alaska are

summarized in the table.

H Community Annual Subsidy
Kodiak (9 bush communities) $125774
Akutan 33246
Cordova 273000
Gustavus 273,000
Adak 1312435
Cape Yakataga 30870
Central 17975
Chatham 5129
Circle 17976
Cordova 273097
Funter Bay 5129
Gulkana 3131
Gustavus 273 097
Healy Lake 33605
Hydaburg 55443
lcy Bay 30870
May Creek 295%
McCarthy 295%
Nikolski 45,033
Petersburg 213097
Port Alexander 24583
Seward 823878
Wrangell 273097
Yakutat i 273897
Total Alaska EAS Subsidy 4200550

Information about Essential Air Service wes dravwn primarily from General Accounting Office docurments prepared for
a 2000 Congressional Subcommittee on Aviation meeting to discuss the future of the programand available at
http://wwwwv.airportnet.org/depts/federal /eryn99/easbackground pdf
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The program affects approximately 500,000 passengers per year nationwide, with the
average subsidy per passenger approximately $80. The average load factor in 1999 on
EAS flights was 19 percent, compared with 70 percent overall for most major airlines. As
fuel and airport costs rise and the size of aircraft used to provide EAS flights increases,
the program grows more and more expensive. Another significant contributor to
increased costs har been the Commuter Safety Initiative, which mandates "one standard

of safety" for both ajor and commuter airlines.

The subsidy is calculated tc cover an airline's cost plus a reasonable profit, less .ny
revenue collected on the rout This means that any cost increases are charged entirely to
the program. In spite of this, fewer and fewer a’ lines have shown an interest in EAS
routes, in part because airline consolidation has reduced the effects of competition in the

industry.

No estimate has been identified of the impact, if any, of the campa \against terrorism
on the cost of essential air service. However, the events of September 11 have reportedly
caused the US Department of Transportation, which was already considering cutting
EAS to some communities, to review the program. According to the US DOT web site,
the FY 2003 Office of the Secretary budget requests $117 million for EAS. The request is
accompanied by proposed language that would allow the program to be "targeted to the

communities with the greatest need."
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 294( )
INTHE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIFTH LEGISLATURE - SECOND SESSION

BV

Offered:
Referred:

Sponsor(t): REPRESENTATIVES WILSON, LEDOUX AND SEATON, Buch, Thomas, Edgmon

A BILL
FOR AN ACT ENTITLED
"An Act establishing the division of marine transportation; establishing the Alaska
Marine Transportation Authority Board and the position of director of the division of
marine transportation, and assigning the powers and duties of each; making conforming

amendments; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 19.65.011 is amended to read:
19.65.011. Comprehensive long-range plan. The Department of
the Alaska Marine

Sec.
Transportation and Public Facilities, m consultation with
Transportation Authority Board, shall prepare a comprehensive long-range plan for
the development ?nd improvement of the Alaska marine highway system and shall
revise and update the plan at least every five years. The department shall submit the

comprehensive long-range plan and revisions and updates of the plan to the ™

legislature. >

*Sec. 2. AS 19 65 is amended by adding new sections to read:
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Article 3. Alaska Marine Highway Organization and Operations.

Sec. 19.65.110. Division of marine transportation. There is established in the
Department of Transportation and Public Facilities a division of marine transportation.
The division is responsible for planning and operations of the Alaska marine highway
system.

Sec. 19.65.120. Alaska marine transportation director, () The position of
director of the division of marine transportation is established in the Department of
Transportation and Public Facilities. The position is established notwithstanding the
requirement of AS 44.42.020 that the department be organized regionally.

(b) The director shall

(1) be responsible for the operations and management of the Alaska

marine highway system;

(2) carry out the policies determined by the commissioner, in

consultation with the Alaska Marine Transportation Authority Board;

(3) draft and submit to the Alaska Marine Transportation Authority
Board |> TW*

(A) a master plan for the purpose of recommending long-term
phasing of economically sustainable major development, identifying short—
term opportunities that are consistent with long-term phasing;

(B) an annual service plan; and

(C) a capital plan to become the primary document for

outlining acquisition strategy and timing and delivery of major assets,

including new ferries.

Article 4. Alaska Marine Transportation Authority Board.
Sec. 19.65.200. Alaska Marine Transportation Authority Board. There is

established in the Department of Transportation and Public Facilities the Alaska

Manne Transportation Authority Board.
*>C. 19.65.210. Board CompOSition, (@ The board consists of Il members
appointed by the governor and confirmed by a majority of the members of the

legislature in joint session. Each member must be a resident of the state. The board

shall be composed of the following members:

CSSHB B ) 2
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(1) one member who has a significant level of experience in the private
sector or local government, specializing in financing or economic development or
marketing, from each of the following districts:

A) northern southeast Alaska, representing Haines and

Skagway;
(B) southern southeast Alaska, representing Petersburg and

Wrangell;
(C) southeast Alaska, representing the cities of Angoon,

Hoonah, Kake, Pelican, and Tenakee Springs;

(D) the Prince William Sound and Kenai Peninsula areas,
representing the cities of Cordova, Valdez, and Whittier, the City and Borough
of Yakutat, and the communities of Chenega Bay and Tatitlek; and

(E) southwest Alaska, representing the cities of Akutan,
Chignik, Cold Bay, False Pass, Homer, King Cove, Sand Point, Seldovia, and
Unalaska, including Dutch Harbor;

(2) one retired marine captain, manne engineer, or licensed seaman;
(3) one representative, who may be retired, of a recognized union that

represents employees of the Alaska marine highway system,

(4) one business owner who has experience interacting with the Alaska

marine highway system;
(5) one travel agent or tourism specialist familiar with various Alaska
marine highway reservation systems available to the public; and
(6) two members of the public at large.
(b) For members being appointed under (a)(2) - (6) of this section, there shall
be at least one resident of each of the following areas:
(D the City and Borough of Juneau;
(2) the Ketchikan Gatew-ay Borough;
(3) the City and Borough of Sitka; and
(4) the Kodiak Island Borough.
If a

(©0 The members of the board shall serve staggered three-year terms

vacancy arises on the board, the governor shall, whthin 30 days afier the vacancy

-3- CSSSHB 294( )
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arises, appoint a person to serve the balance of the unexpired term and submit the
name of the person to the legislature for confirmation. A person appointed to fill the
balance of an unexpired term shall serve on the board from the date of appointment

until the earlier of the expiration of the term or the failure of the legislature to confirm

the person under AS 39.05.080.
()] The governor may remove a member of the board only for cause. In

addition, a majority of the membership of the board may remove a member if that

member misses more than two meetings in a calendar year and has not been

pre iously excused.
Sec. 19.65.220. Officers and quorum. The members of the board shall select

a chair and a vice-chair from among the members of the board each year The vice—
chair presides over meetings in the absence of the chair. A majority of the members of
the board constitutes a quorum. A vacancy in 'he board does not impair tl.c right of a
guorum to exercise all the powers and perform al! the duties of the board

Sec. 19.65.230. Meetings. The board shall meet at least tuur times each year
Meetings may be ca)"'d by the chair or by a majority of the members of the board. At
least one meeting each year must be attended by the board members in person, but al!
other meetings may be conducted by teleconference. All meetings are open to the
public unless an executive session is called based on the criteria in AS 44.62.310(b).

Sec. 19.65.240. Per diem and expenses. Members of the hoard do not receive
a salary, but are entitled to per diem and travel expenses authonzed for boards and

commissions under AS 39.20.180.
Sec. 19.65.250. Records. Records of the board are subject to inspection and

copying under AS 40.25.110.
Sec. 19.65.260. Legal assistance. The Department of Law shail provide all

legal services for the board.
Sec. 19.65.2"0. Powers, duties, and functions, (a) The board shall select not

more than three nominees for the position of director of the division of marine
transportation to be submitted to the commissioner of transportation and public
facilities for consideration 7bc selection of the nominees shall be without regard to

political affiliation, and the nominees must have experience in the field of marine

CSSSIIB 294( )
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0] engineering or maritime operations.
(b) The board may establish volunteer regional advisory committees. The

purpose of the advisory committees is to provide recommendations to the board
regarding concerns from the region whose members constitute the advisory
y committee.

(¢) The board, in cooperation with the Department of Transportation and
Public Facilities, shall prepare a strategic plan that includes the mission, core values,

""'-— objectives, initiatives, and performance goals of the Alaskamarine highway system

and submit that plan to the department for its consideration.

(d) The board has the express authority to enter into contractual services. The
authority granted under this subsection includes requesting proposals to develop a
two-year ferry schedule for year-round service to be submitted to the department.

Sec. 19.65.280. Staff. The department shall provide staff for the board

i See. 19.65.295. Definition. In AS 19.65.200 - 19.65.295, "board” means the

| Alaska Marine Transportation Authority Board.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new sect’on to

|
yread:

I rNITIAL APPOINTMENT OF MEMBERS OF
HTRANSPORTATION AUTHORITY BOARD, (a) Notwithstanding AS 19.65 210(c), added

THE ALASKA MARINE

llby sec. 2 of this Act, and AS 39.05.055, the initially appointed members of the Alaska Marine
lITransportation Authoritv Board shall be appointed by the governor to terms as follows:
a (1) three members shall serve one-year terns;
(2) three members shall serve two-year terms; and
(3) five members shall ierve three-year terms.
| (b) The governor may designate a member of the Marine Transportation Advisory

Il Board, created by Administrative Order No. 233, who is serving as an advisory board member

l on the day before the effective date of this Act, as a member of the initial Alaska Marine

D Transportation Authority Board under (@) of this section, if the member meets the

Il requirements set by AS 19.65.210, added by sec. 1 of this Act. Nothing in this subsection

fl prevents the governor from appointing members to the board that do not serve onthe Marine

U. ransportation Advisory Board as authorized by this subsection.

5 CSSIBBY )
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* See. 4. The uncodified law of the State of Alaska is amended by adding a new section to

:

ROUTE STUDY. The Alaska Marine Transportation Authority Board shall conduct a
| study of the merits of small, independent feeder routes throughout the state to improve the
efficiency of the marine highway system, ihe board shall deliver a report with the results of
the study and recommendations to the department and to the legislature not later than the 30th

day of the First Regular Session of the Twenty-Sixth Alaska State Legislature.

* Sec. 5. This Act takes effect July 1, 2008.
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MEMO RAND(IM March 18 2008
SUBJECT: Board nomination for director of marine transportation in
CSSSHB 294( ) (Work Order No. 25-LS1220\0)
TO: Representative Peggy Wilson
Attn: Cliff Stone
FROM: Brian J. Kane EJT1C
Legislative Counsel

1have drafted a new version of CSSSHB 294(5 \)_as you requested. However, | wanted to
call to your attention one point regarding the duties of the hoard established in the bill.

The first duty, found at P_roposed_ AS 19.65.180(), requires the board to submit nominees
to the commissioner to till u position in the department. Our caution about this is set out
ina February 11 memo. In addition, as that memo also notes, the gosmor] for which the
board is offering a nomination is not established in statute. In'the "L" version of this bill,
there was a division of marine transportation established and a director of that division.
Then, the board was offering nominations for that codified position. For this draft. | have
been asked to eliminate the section that established that division and that director. Ilence,
the board is now requwed |o offer nomination fur what appears to be a position that does
not exist in statute - the deputy eommissiorier of marine operations.

Since both the division and the deputy commissioner of marine operations not established
in statute, the title for this position eould change at any time without involvement from
the legislature.  If this title chan_?_e.-, then the reference in the proposed AS 19.65.180(a)
would not match up with a position. So, I have instead made reference to the "dep
commissioner or director of the division of marine transportation." There are some
passing references to the division (O marine tr_ansgortaﬂon in statute, so there is a
statutory connection to this division.  Thus, if the title that is currently “deputy
commissioner of marine operations™ is changed to something else, there still will exist a
duty for the board to nominate the head person of the division with responsibility for
marine transgortatlon, whatever that title might officially be. Otherwise, you eould he
left with the board nominating people for a position that no longer officially exists.

If I may he of further assistance, please aavise,

BJKImb
US-063.1mb

Inclosure
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 294( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIFTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES WILSON, LEDOUX AND SEATON, Buch, Thomas, Edgmou, Doll

ABILL
FOR AN ACT ENTITLED
"An Act establishing the Alaska Marine Transportation Advisory Board and setting out

7 1'its powers and duties; making conforming amendments; and providing for an effective

3 1 date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 AS 19.65.011 is amended to read:
Sec. 19<501L Comprehensive long-. ‘s> plan. The Department of

Transportation and Public Facilities, in consultation with the Alaska Marine
Transportation Advisory Board, shall prepare a comprehensive long-range plan for
the development[and improvement of the Alaska marine highway system and shall
revise and update the plan at least every five years. The department shall submit the
comprehensive long-range plan and revisions and updates of the plan to the
legislature.
* See. 2. AS 19.65 is amended by adding new sections lo read:
Article 3. Alaska Marine Transportation Advisory Board.

- CSSSHB 204( )
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Sec. 19.65.110. Alaska Marine Transportation Advisory Board. There is
established in the Department of Transportation and Public Facilities the Alaska
Marine Transportation Advisor)' Board.

Sec. 19.65.120. Hoard composition, (a) The board consists of 11 members
appointed by the governor(jfid confirmed by a majority of the members of the
legislature in joint scssiomjEach member must be a resident of the state. The hoard

shall be composed of the following members:
(1) one member who has a significant level of experience in the priva

sector or local government, specializing in financing or economic development or
marketing, from each of the following districts:

(A) northem southeast Alaska, representing Haines, Juneau,
and Skagway;

(B) central southeast Alaska, representing Petersburg, Sitka,
and Wrangell;

(C) southeast Alaska, representing the cities of Angoon,
Hoonah, Rake, Pelican, and Tenakee Springs;

(D) the Prince William Sound and Kenai Peninsula aress,
representing the cities of Cordova, Valdez, and Whittier, the City and Borough
of\ akutat, and the communities of Chenega Bay and Tatitlck; and

(IT)  southwest Alaska, representing the cities ol Akutan,
Chignik, Cold Bay, False Pass, Homer, Ring Cove, Rodiak. Port Lions, Sand
Point. Seldovia, and linalaska, including Dutch Harbor;

(2) 0 e retired marine captain, marine engineer, or licensed seaman;

(3) one representative, who may be retired, of a recog ized union that
represents employees of the Alaska marine highway system;

(4) one business owner who has experience interacting with the Alaska
maring highway system;

(5) one travel agent or tourism specialist familiar with various Alaska
marine highway reservation systems available to the public; and

(6) two members of the public at large.

(b) Foi members being appointed under (2)(2) - (6) of this section, there shall

CSSSB2Y( ) _-2-
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be at least one resident of the Ketchikan Gateway Borough.

() The members of the board shall serve staggered three-year terms. If a
vacancy arises on the board, the governor shall, within 30 days after the vacancy
arises, appoint a person to serve the balance of the unexpired term and submit the
name of the person to the legislature for confirmation. A person appointed to fill the
balance of an uncxpired term shall serve on the board from the date of appointment
until the earlier of the expiration of the term or the failure of the legislature to confirm
the person under AS 39.05.080.

(d) Board members serve at the pleasure of the governor. In addition, a
majority of the membership of the board may remove a member if that member misses
more than two meetings in a calendar year and has not been previously excused.

Sec. 19.65.130. Officers and quorum. The members of the board shall select
a chair and a vice-chair from among the members of the board each year. The vice-
ehair presides over meetings in the absence of the chair. A majority of the members of
the board constitutes a quorum. A vacancy in the board does not impair the right of a
quorum to exercise all the powers and perform all the duties of the board.

Sec. 19.65.140. Meetings. The board shall meet at least four times each year.
Meetings may be called by the chair or by a majority of the members of the board. At
least one meeting each year must be attended by the board members in person, bt all
other meetings may be conducted by teleconference. All meetings are open to the
public unless an executive session is called based on the criteria in AS 44.62.310(b).

Sec. 19.65.150. Per diem and expenses. Members of the board do not receive
a salary, but are entitled lo per diem and travel expenses authorized for boards and

commissions under AS 39.20.180.
Sec. 19.65.160. Records. Records of the board are subject to inspection and

copying under AS 40,25.110,
Sec. 19.65.170. Legal assistance. I'hc Department of Iav shall provide all

legal sen ices for the board.

Sec. 19.65.180. Powers, duties, and functions, (3) The board shall select not
more than three nominees for the position of director or deputy commissioner of the
department's division with responsibility for marine transportation, and submit the

. 3 CSSSB2A )
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names of those persons to the commissioner of transpoitation and public facilities for
consiceration. The selection of the nominees shall be without regard to political
affiliation,(and the nominees must have experience in the field of(marine engineering
or maritime

(b) The board may establish volunteer regional acrisory committees. The
purpose of the advisory committees is to provide recommendations to the board
regarding concerns from the region whose members constitute the advisor}
committee,

() The board, in cooperation with the Department of Transportation and
Public Facilities, shall prepam strategic plan that includes the mission, core values,
objectives, initiatives, and performance goals of the Alaska marine highway system
and submit that plan to the department for its consideration.

Sec. 19.65.190. Staff. The department shall provide staff for the board.

Sec. 19.65.195. Definition. In AS 19.65,100 - 19.65.195, "board" means the

Alaska Manne Transportation Advisory Board.,
* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to

read.

INITIAL APPOINTMENT OF MEMBERS OF THE ALASKA MARINE
TRANSPORTATION ADVISORY BOARD, (a) Notwithstanding AS 19.65.120(c). added by
see. 2 of this Act, and AS 39.05.055, the initially appointed members of the Alaska Marine
Transportation Advisory Board shall be appointed by the governor lo terms as follows:

(1) three members shall serve one-year terms;
(2) three members shall serve two-year terms; and
(3) five members shall serve three-year terms.

(b) The governor may designate a member of the Marine Transportation Advisory
Board, created by Administrative Order No. 233, who is serving as an advisor} board member
on the day before the effective date of this Act, as a member of the initial Alaska Marine
Transportation Advisory Board under (a) of this section, if the member meets the
requirements  set b\ AS 19.65,120, added by sec. 2 of thisAct. Nothing inthis subsection
prevents the governor from appointing members to the board that donot serve on the Marine

Transportation Advisory Board as authorized by this subsection.

CSSSIIH 294( "
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* See. 4. This Act takes effect immediately under AS 01.10.070(c).
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Amendment for Cs for Sponsor Sub. For HB 294
25-1.51220/0

Page 4 after line 12 add *“(d) The board has the express authority to offer a
request for proposal to construct a 2 year ferry schedule.”
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AMENDMENT

OFFERED IN THE HOUSE
TO: CSSSHB 294( ), Draft Version "L"

1 Page4, line®:
2 Delete "The governor may remove a member of the board only for cause”
3 Insert "Members of the board serve at the pleasure of the governor”
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AMENDMENT

OFFERED IN THE HOUSE
TO: CSSSHB 294( ), Draft Version "L"

lage 5, line 10:
Delete “contractual services"
Insert "contracts for services that are within the scope of the board's powers, duties,

and functions"



LEGAL SERVICES RECEIVED

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY MR 19 218

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

FAX (907) 465-2029
Mail Stop 3101 Deliveries to: 129 6th St, Rm. 329

MEMORANDUM March '9,2008

SUBJECT: CSSSHB 294( ) and confirmation of board members by the
legislature ,'Work Order No. 25-LS 122010)

TO: Representative Peggy Wilson
Attn: Cliff Stone

FROM: BinlKne S '
Legislative Cotinsel

| received a call from Cliff Stone in your office regarding some concern in the House

Transportation Committee meeting regarding CSSSHB 2 %1) The concern, accordin
to Cliff, involved the provision n Rroposed AS 19,65, 2_0(a2 that requires boar
members be "confirmed by a majority of the members of the legislature in joint session."

In the state constitution, art. 1lI, sec. 26, speaks on the topic of boards, and commissions.
In, pertinent part, the sections reads, "When a hoard or commission is a the head of a
principal department or a regulatory or quasi-judicial agency, its members shall be
appointed by the governor, subject to confirmation by a majority of the members of the
legislature injoint session, and may be removed as provided by law."

The board you are proposing here —the Alaska Marine Transportation AdvisowY Board —
is not a regulatory or quasi-judicial board. Thus, the requirement that the legislature
confirms the board members, as listed in the above constitutional section, does riot apply

o this board.

The advi. v boards listed in statute do not have the requirement that board members be

g(})lrmnned by the legislature.1 These boards simply state that the members are appointed
e governar.

Hence, removing the phrase “conlinncd by a majority of the members of the legislature
In joint session™ would bring the advisoryboard proposed by this hill into line With the
other advisory hoards listed in staute.

If [ may be of further assistance, please advise.

BIK Ijw,
08-11ljw

1 For reference, see: AS 05.05.010 (zathletic commission); AS 05.25.057 (Alaska Boating
Safe Adwso% Counml?; AS 11.71.100 (Controlled substances advisory committeg);
AS 1860830 (Alaska Sa e% Advisory Council); AS 44.29,520 (Alaska Pioneers' Homes
Advisory Board); AS 46.30.020 (Watér and Wastewater WWorks Advisory Board).



MEMORANDUM State of Alaska

Department of Law

To: Siro Date;  320/08
ment of Transportation
r D FileNo.. 663-03-0105

Tetephone: 07300 o

From: Richard E Welsh SBECT. HB2%
Assistant Attorney General
Transportation Section-Juncau

, 1provide this memorandum_in response to your request for a witten summary in
supportlglg% te%tlrmny before the House Transp%or?atﬁon mmittee on March 18, 2008,

In 82, version “O” of the VB 294, proposed AS 19.65.120(a) reads as follows:

fhc [Alaska Marine Transportation Advisory] board consists of 11 members appointed
the govemor and confirmed by a majorify of the members ofthe legislature Injoint

session. [ltalics added. 1

.. The Department of Law Relieves this.pr vision, if enacted, would unconstitutionall
|nfr|n?e Upon gubemnatorial prei. Ajtive and violate the doctrine of separation of powers, W
needI 00k no flrther than Bradner v Hammond, 553 P.2d 1 (Alaska 1976), in support of this
conclusion.

In Bradner, the court consicered the constitutionality of a statute purportedl%j/ gramirrlg

legislative confirmation authority over various executive appointments. After consicering t
and the House Speaker” and

conpeting arguments of Governor Hammond, on the one hand, & Use Sp
Sendte Presicent, on the other, the court held that the r to confirm executive officers is an
executive power under Article 111, 8L of the Alaska itution. Moreover, the Let%lslaturel’s

authority o check executive power of appointment exists only to the extent constitutional
prescribed. Avticle 111, 825 and 826 grant the, Legislature power to confirm heads of princi
tepartments and members of boards or commissions a the head of a principal department or a
requlatory or quasi-judicial age.xcy. However, its authority extends no further in this regard,

. The above-quoted language from HD 294 purportedly grants; legislative confirmauon
authority over executive appointees Who Wil| not serve as heads of principal departments or as
memberS, of boards or_commissions at the head of a principal dep.irtment or a regulatory or

Uasi-judicial agency. Therefore, we consider this provision an impermissible encroachrment
ﬂpon Hnegover%%r’scy poviers and, therefore, unconstituﬁonal. T
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i Slop 3100 Deliveries 1o 125 61 St Rm. 325
MEMORANDUM March 10, 2008
SUBJECT: Board member removal for cause (CSSSHB 294( ), Work Order
No. 25-LS 1220\L)
TO: Representative Peggy Wilson
Attn: Cliff Stone
FROM: Brian J. Kane
Legislative Counsel

1have drafted a blank CS for SSHB 294 as you requested. However, there is one point 1
would like to call to your attention.

As requested, 1have added on page 4, line 6 of the draft_that a board member “may onl
be removed by the governor for Cause." This clause brings into the play the powers 0
the governor relating to appointment of board members. Ina 1991 opinion, the Attormey

General addressed a clause of this type with the following:

The removal-for-cause provision may constitute a usurpation of the
executive power of appointment.  The bility to remove an appointeg is an
incident of the power of appointment. The governor's ability o assure that
appointees remain faithful' to his or her phllosoRgles and programs is
preserved When appointees may be removed at the governor's pleasure.
Article Il of the Alaska Constitution specifically authorizes the legislature
to provide for the removal of members of regulatory and quasi-judicial
boards and_commissions.  Alaska Const, art.” [ll, sec. 26. There is no
other SE)ECIfIC grant of power to the legislature to prescribe grounds for
removal for other agencies governed bya board. Because the corporation
Is not a requlatory or quasi-judicial agency, the legislature lacks the power
to restrict the governor's removal power in the manner set out in this bill.

191 Inf. Alasl a Atty. Gen, Op. (File No. 883-91-0071), June 11, 1991 It seems that the
Alaska Marine Tran3portation Authorléy Board does riot fit into the categor%(1 of being a
requlatory or quasi-judicial aﬂency and that, as the attorney general views these things,
the legislature does not have the adthority to limit the governor's options for removal.

II'I may he of further assistance, please advise.

HIK.mcd
08-171 mecd

Hnclosurc
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TITLE 39. PUBLIC OFFICERS AND EMPLOYEES
CHAPTER 05. QUALIFICATIONS, APPOINTMENT, AND TENURE

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION

Alaska Stat. § 39.05.080 (2008)

Sec. 39.05.080. Procedure for all appointments

Except as otherwise provided in a law relating to the positions or memberships on a specific board
or commission, appointment to a position or membership shall be made in the following manner:

(1) Each governor shall present to the legislature the names of the persons appointed by that
governor; each governor may present the name of a person appointed by a previous governor; only
presentment that occurs during the time that the legislature is in regular session constitutes
presentment under this section. The governor shall, within the first 15 days after the legislature
convenes in regular session, present to the legislature for confirmation the names of the following
(A) persons appointed to a position or membership who have not previously been confirmed

(8) persons to be appointed to fill a position or membership the term of which
If an appointment Is made after

persons:
by the legislature, and
will expire on or before March 1 during that session of the legislature.
the first 15 days after the convening of the regular session but while the legislature is in regular

session, the governor shall immediatel, present to the legislature for confirmation the name of the

person appointed.

(2) When appointments are presented to the legislature for confirmation,

(A) the presiding officer of each house shall assign the name of each appointee to a standing
committee of that house for a hearing, report, and recommendation; standing committees of the two
houses assigned the same pc sr sname for consideration may meet jointly to consider the
qualifications of the person appointed and may issue either a separate or a joint report and

recommendation concerning that person; then

(B) the legislature shall, before the end of the regular session in which the appointments are
presented, in Joint session assembled, act on the appointments by confirming or declining to confirm
by a majority vote of all of the members the appointments presented.

(3) When the legislature declines to confirm an appointment, the legislature shall notify the
governor of its action and a vacancy in the position or membership exists whrh the governor shall fill

hlin'Awwww lexis.comiresearchiretrieve? n=836d2160f00h34ed99dda21eeH4fldo&doen... 3/11/2008
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by making a new appointment. The governor may not appoint again the same person whose
-onfirmation was refused for the same position or membership during the regular session of the
legislature at which confirmation was refused. The person whose name Is refused for appointment by

the legislature may not thereafter he appointed to the same position or membership during the

Interim between regular legislative sessions. Failure of the legislature to act to confirm or decline to

confirm an appointment during the regular session In which the appointment was presented is
tantamount to a declination of confirmation on the day the regular session adjourns.

(4) Pending confirmation or rejection of appointmen’ Jy the legislature, persons appointed shall
have rhe powers, and he charged with the duties prescribed by law for the

exercise the functions,
the duration of an appointment maae during the time

appointive positions or membership. However,
period between regular sessions of the legislature by a person who is not still the governor on the first

day of the next regular session ends on the data during the next regular session that the sitting
governor presents for confirmation an appointment to tne office. For the purpose of applying laws that
limit the number of terms or parts of terms that may be served by a member of a board or
commission, the part of the term of office that is served under an interim appointment immediately
before the member is reappointed unoar this paragraph is considered to be merged with the part of
the term of office that is served immediately after reappointment so that the two periods of service
constitute only one part of a term. The duration of an appointment made during a regular session of
the legislature and not presented to the legislature by the governor during that session ends no later
than the last day of that session. The duration of an appointment made during an interim by a
governor who is not in office at the beginning of the next regular session of the legislature ends no
later than the last day of that regular session unless the governor who is in office during that session
presents the person's name for confirmation. The same governor may not appoint the same person to
the same position or membership if the person's appointment ends because of the governor's failure

to present the person's name for confirmation.

HISTORY: (8§ 4 ch 64 SLA 1955; am § §1-3 ch 1SLA 1964; am § 1 ch 2 SLA 1967; am § 1 ch 65
SLA 1974; am § 2 ch 82 SLA 1975; am § 14 ch 80 SLA 1996; am § 1 ch 45 SLA 20Q0Q2; am § 16 ch 34
SLA 2.007)

NOTES:

EFFECT OF AMENDMENTS, -The 2002 amendment, ( ective June 8, 2002, in paragraph (1) inserted
"on or before" in the next-to-last sentence, substituted "shall immediately" for "shall within five
calendar days after the appointment is made" in the last sentence, and deleted the former last
sentence, which read "The deadline may be extended by the legislature by the approval of a
concurrent resolution”; inserted "regular" before "session" in subparagraoh (2)(B) and in four places
in paragraph (3); and deleted the former second sentence in paragraph (3), relating to time for

presentment to the legislature of the new appointment.
The 2007 amendment, effective January 1, 2008, substituted "15 days" for "30 days" in the second

sentence of paragraph (1), and "15 days after” for "30 days of" in the third sentence.
NOTES TO DECISIONS

LEGISLATIVE HISTORY OF CH. 82, SLA 1975. -See Bradner v. Hammond, 553 P..2d 1 (Alaska 1976).

IR NG BILATERAL APPOINTMENTS ARE MANDATORY. Munson v, Territory of Alaska, 16

Aedle Q) (1956
Paragraph (2) of this section imposes a direct mandate upon the legislature to act upon the

nominations of the governor. Munson v, Territory of Alaska, 16 Alaska 580 (1956).

THE REASON FOR DUAL CONSIDERATION OF PROSPECTIVE OFFICEHOLDERS is the benefit of the
considered opinion of the legislators, to avoid the possibility of incompetency and irjury to the public
which may otherwise be perpetrated. Munson v. Territory of Alaska. 16 Alaska 580 (1956).

AFFIRMATIVE REJECTION NOT REQUIRED. -Paragraph (2) of this section does not demand
affirmative rejection. Mgn8§on v. Territory of Alaska, 16 Alaska 580 (1956).
FAILUREOF LEGISLATURE TO ACT ON AN APPOINTMENT JS, IN EFFECT, REJECTION._Munson v.

Territory of Alaska, 16 Alaska 580 (1956).
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AND JT TACIT CONFIRMATION. --In acting upon an appointment, the legislature is not exercising a
prerogative granted it in its own interest or that of its members; there can bhe no waiver of that duty
so that inaction would be the equivalent of a tacit approval of an appointment. Munson v. Territory of

Alaska. 16 Alaska 580 (1956),

TACIT CONFIRMATION NEGATED BY PARAGRAPH (3). -The language of paragraph (3) of this section
tends to negate any argument of tacit confirmation. Munson v. Territory of Alaska. 16 Alaska 580

(1356).

THE QUESTION OF CONFIRMATION IS DETERMINED AT THE FIRST VOTEunder paragraph (2) of this
section, Munson v. Territory of Alaska, 16 Alaska 580 1956).

THE PURPOSE OF PARAGRAPH (4) of this section is to vest authority innecessary interimappointees.
Munson v. Territory of Alaska, 16 Alaska 580 (1956],

AN APPOINTMENT MADE DURING A RECESS OF THE LEGISLATURE was complete when . .e appointee
assumed the powers of office; the governor could not remove him without complying with the
removal statutes, and the legislature could validly confirm him. Cook v. Botelho,_921 P,2d 1126
(Alaska 1996) (decided under former law).

This section does not terminate recess appointments when the legislature convenes. Cook v.
Botelho. 921 P.2d 1126 (Alaska 1996) (decided under former law).

Recess appointments are of the same duration as all other appointments, and subject to legislative
confirmation. Cook v. Botelho. 921 P.2d "126 (Alaska 1996) (decided under former law).

USER NOTE: For more generally applicable notes, see notes under the first section of this article,

chapter or title.
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ALASKA STATUTES
2008 by Matthew Bender 8i Company, Inc.
amember of the LexisNexis Group,
All rights reserved.

*** Current through all 2007 Legislative Sessions ***

***Annotations current .rough opinions posted on LEXIS as of Dec. 3, 2007'***

TITLE 39. PUBLIC OFFICERS AND EMPLOYEES
CHAPTER 25. STATE PERSONNEL ACT
ARTICLE I. ADMINISTRATION

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION

Alaska Stat. § 39.25.020 (2008)

Sec. 39.25.020. Apoointlr.g authorities

(a) The authority to appoint to positions in the state service is as follows:

(1) the legislature is the appointing authority for all officers and employees of the legislature and
the legislative agencies, but the outhority to make appointments may bhe delegated;

(2) the governor is the appointing authority for all officers and employees of the executive branch,

but the authority to make appointments may be delegated;

(3) the chief justice of the supreme court is the appointing authority for all administrative and
clerical personnel of the state judicial system, but the authority to make appointments may be

delegated;

(4) the board of regents is the appointing authority for all employees of the University of Alaska,
but the authority to make appointments may be delegated.

(b) Unless a waiver is granted by the commissioner of administration, an appointing authority may
not appoint a person to state service if the person nas been convicted under AS 11.56,845. Before
granting a waiver under this subsection, the commissioner shall give notice in writing to the
Legislative Budget and Audit Committee of the intent to grant a waiver.

HISTORY: (§ 8 ch 144 SLA 1960, am § 3 ch 67 SLA 2003)

NOTES:
REVISOR'S NOTES.
to reflect the 2005 renumbering of AS 11.56.870.

--In 2005, m subsection (b), "ASJ1.56.845" was substituted for "AS_il,56,87Q"

EFFECT OF AMENDMENTS. --The 2003 amendment, effective September 9, 2003, added subsection

(b).
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553 P.2d 1, *; 1976 Alas. LEXIS 396, =**
Mike BRADNER, Speaker of the House, Alaska State Legislature, et al., Appellants, v. Jay S.
HAMMOND, Governor of the State of Alaska, Appellee

Jo. 2802
Supreme Court of Alaska

553 P.2d 1; 1976 Alas. LEXIS '196

August 2, 1976

CASE SUMMARY

PROCEDURAL POSTURE: Appellants, Alaska Speaker of the House of Representatives and Alaska
State Legislature, sought review from a decision of the Alaska Superior Court finding for appellee
governor and declaring that 1975 Alaska Sess. Laws ch. 82, § I was unconstitutional. The court
found that ch. 82, § 1, which made the appointment of certain executive officers contingent on

legislative confirmation, wenr beyond the limits of Alaska Const, art. IIl. 8§ 25, 26.

OVERVIEW : The Governor of the State of Alaska challenged the constitutionality of 1975 Alaska
Sess. Laws ch. 82, 81, which moved certain executive officers within various government
departments and increased the power of the state legislature over the confirmation of executive
officers. The trial court declared that ch. 82, § 1 was unconstitutional, a decision challenged by the
Alaska Speaker of the House of Representatives and the state legislature. The court affirmed the
trial court's declaratory judgment, finding that the challenged statute increased the power of the
legislature beyond limits established by AlasMXonst,_art.jni_,jj§_2j>, 26. In its decision, the court err
noted that Alaska recognized the separation of the powers doctrine and that the legislature was
given legislative power under Alaska. Const, art. Il, § 1 and that executive power was vested in
the governor under Alaska Const, art. 111. 5 1, The court held that the appointment of executive
officials was an executive function ber'use otherwise the doctrine of separation of powers would
have been weakened and found that Alaska. Const.. art. IIl, 8§ 25, 26 embodied the n aximum

parameters of the legislative confirmation function.

OUTCOME: The court affirmed the lower court's decision finding that the challenged legislation

was unconstitutional.

CORE TERMS: confirmation, governor's, appointment, separation of powers, executive officers,
joint session, personnel, legislative power, legislative bhranch, executive power, executive function,
executive branch, appoint, appointed, confirm, branch of government, declaration, appointive,
power of appointment, delegated, Constitutional Law, separation of powers doctrine, declaratory
judgment, constitutional provisions, executive department, governmental powers, subordinate,

convention, statehood, deputy
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ALASKA STATUTES
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THE CONSTITUTION OF THE STATE OF ALASKA
ARTICLE IIl. THE EXECUTIVE

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION

Alaska Const, art. IIl, § 25 (2008)

Section 25. Department Heads

The head of each principal department shall be a single executive unless otherwise provided by law.
He shall be appointed by the governor, subject to confirmation by a majority of the members of the
legislature in joint session and shall serve at the pleasure of the governor, except as otherwise
provided in this article with respect to the secretary of state. The heads of all principal departments

shall be citizens of the United States.

NOTES:
REVISOR'S NOTES. --Senate Joint Resolution No. 2, "changing the name of the secretary of state to

lieutenant governor™ in 16 sections of the Alaska Constitution, effective October 10, 1970,
inadvertently omitted express amendment of this section.

OPINIONS OF ATTORNEY GENERAL. --Neither custom nor law requires the governor to submit the
names of the heads of principal departments to the legislature for confirmation when they carry over

in office following a gubernatorial election. January 25, 1979 0p. Att'y Gen.

NOTES TO DECISIONS

CLEAR NATURE OF PROVISIONS. --The provisions of this section and § 26 of this article are clear and
unambiguous. Bradner v. Ha_mmond, 553 P.2d ! (Alaska 1976).

PURPOSE OF SECTION, --This section explicitly empowers the governor to appoint and dismiss the
head of each principal department. Bradner v. Hammond, 553 P.2d 1 (Alaska 1976).
This section subjects executive appointments to confirmation by a majority of the members of the

legislature in joint session. Bradner v. Hammond. 553 P.2d 1 (Alaska 1976),

CONFIRMATION IS PART OF EXECUTIVE POWER OF APPOINTMENT. -Confirmation is not a distinct

legislative power, but rather a part of the executive power of appointment which has in turn been
delegated in some specific instances by constitution to the legislative branch of government. Bradner

v. Hammond. 553 P.2d 1 (Alaska 19 7t>).

LIMITATION ON LEGISLATIVE CHECKS ON GOVERNOR'S POWER TO APPOINT. -The lack of ambiguity

in this section and § 26 of this article mandate that this court interpret these express provisions as
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LIMITATION ON LEGISLATIVE CHECKS ON GOVERNOR'S POWER TO APPOINT. -The lack of ambiguity

in this section and § 26 of this article mandate that this court interpret these express provisions as
embodying not only the maximum parameters of the delegation of the executive appointive authority
through the legislative confirmation function but, further, that they delineate the full extent of the
constitution's express grant to the legislative branch of checks on the governor's power to appoint

subordinate executive officers. Bradner v. Hammond, 553 P.2d 1 (Alaska 1976).
Tlrs section and § 26 of this article mark the full reach of the delegated, or shared, appointive

function to Alaska's legislative branch of government. Jradner v. Hammond. 553 P.2d 1 (Alaska

ISm

THE QUORUM
of the Alaska Constitution is a majority of the members of the legislature, or 3!

house of the legislature. Abood v. Gorsuch. 703 P.2d 1158 (Alaska 1985).

FOR A JOINT SESSION OF THE LEGISLATURE convened under Article Ill, §§ 25 and 26
legislators from either

SECTION 1, CH. 82, SLA 1975, IS UNCONSTITUTIONAL. -Section 1, ch. 82, SLA 1975, which amends

AS 39.05.020 and purports to authorize legislative "meddling" in the exercise of an executive power,
i.e., the appointment of executive officials, is unconstitutional because itis violative of separation of
powers requirements. Bradner v.Hammond. 553 P.2d 1 (Alaska 1 o).

APPLIED IN Larson v. State. 564 P.2d 365 (Alaska 1977): Buckalew v, Holloway. 604 P.2d 240

(Alaska 1979): Kerttula v. Abood, 686 P.2d 1197 _(Alaska_1984).
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THE CONSTITUTION OF THE STATE OF ALASKA
ARTICLE IIl. THE EXECUTIVE

6G0TO0O CODE ARCHIVE DIRECTORY FOR THIS 3UR" "DICTION

Alaska Const, art. IIl, § 26 (2008)

Section 26. Boards and Commissions

When a board or commission is at the head of a principal department or a regulatory or quasi-
judicial agency, its members shall be appointed by the governor, subject to confirmation by a
majority of the members of the legislature in joint session, and may be removed as provided by law,
They shall be citizens of the United States. The board or commission may appoint a principal
executive officer when authorized by lav/, but the appointment shall be subject to the approval of the

governor.

NOTES TO DECISIONS

CLEAR NATURE OF PROVISIONS. --The provisions of this section and § 25 of this article are clear and
unambiguous. Bradner v. Hammond. 553 P.2d 1 (Alaska 1976},

VESTING OF POWERS OF APPOINTMENT AND CONFIRMATION. -This section vests the power of

appointment in the governor and the power to confirm In the legislature in joint session. Bradner v.

Hammond, 553 P,2d 1 (Alaska 1976).

REMOVAL IS AS PROVIDED BY LAW. --Removal of board or commission members appointed under
this section is as provided by law and, therefore, not necessarily at the governor's pleasure. Bradner

v. Hammond,_553 P.2d 1 (Alaska 1976).

CONFIRMATION IS PART OF EXECUTIVE POWER OF APPOINTMENT. -Confirmation is not a distinct
legislative power, but rather a par,, of the executive power of appointment which has in turn been
In,some specific instances by constitution to the legislative branch of government. Bradner

delegated
v, I-fanlmn ., 553 P,2d | (Alaska_i926J

LIMITATION ON LEGISLATIVE CHECKS ON GOVERNOR'S POWER TO APPOINT. -The
in this section and § 25 of this article mandate that this court, interpret these express provisions as
embodying not only the maximum parameters of the delegation of the executive appointive authority
through the legislative confirmation function but, further, that they delineate the full extent of the

lack of ambiguity
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constitution's express grant to the legislative branch of checks on the governor's power to appoint
subordinate executive officers. Bradner v. Hammond, 553 P.2d 1 (Alaska 1976).

This section and § 25 of this article mark the full reach of the delegated, or shared, appointive
function to Alaska's legislative branch of government. Bradner v.Hammond. 553 P.2d | (Alaska

ISM

THE QUORUM FOR A JOINT SESSION OF THE LEGISLATURE convened under Article Il1l, §§ 25 and 26
of the Alaska Constitution is a majority of the members of the legislature, or 31 legislators from either
house of the legislature. Abood v. Gorsuch. 703 P.2d 1158 (Alaska 1985).

SECTION 1, CH. 82, SLA 1975, IS UNCONSTITUTIONAL. -Section I, ch. 82, SLA 1975, which amends

AS 39.05.020 and purports to authorize legislative "meddling"™ In the exercise of an executive power,
i.e., the appointment of executive officials, is unconstitutional because itis violative of separation of

powers requirements. BradnelLV., Hammond, 553 P 2d_1I (AJaska 1976)=

APPOINTMENT OF MEMBERS OF ALASKA STATE MORTGAGE ASSOCIATION. -This section does not

govern the appointment of members of the Alaska State Mortgage Association.JValker y, Alaska_S.ta.te
Mlg. Ass'n, 416 P,2d 245 <Alaska 1966).

APPLIED INState_vL Adul,YJEc_V_Qli(ntary, 6.6 p2d.769 (Alaska 1980): kerttula™_Abood,.6.86. P,2d
1197 (Alaska 1984).

CITED IN Ault v Alaska State Mtg. Ass'n, 387 P,?d 698.(Alaska. 1963).

COLLATERAL REFERENCES. -63C Am.Jur.2d, Public Officers and Employees, §§ 128, 129.

67 C.J.S., Officers and Public Employees, § 57; 81A C.J.S., States, § 163.
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MEMORANDUM February 11, 2008

SUBJECT: Establishment, in draft SSHB 294, of the position of Alaska nrarine
transportation dlirector, and, making, p rovrsron for that official’s

nrrqtsg%nterogﬁ(rjar%n ”fat”?"hata'ﬁgs ublic facrlrtres y boar to

%F:rk Orcer No. 25L%022&E) P

TO: Represent

FROM: Jack Cher
Assistant

A draft sponsor substitute for Hoifte Bill 294 accompanies this memo. | have asked
Islative Counsel Brian Kane Il out the provision from the measure in the fom

ttLtg? It Wes |ntroduced that provices for the rrt)osrtron of drrector of Alaska, marine

transportatron fogive sgctron narate treat ment rar |n brII sectron2 n

Its own article and AS 1965.110), and nue r| uage
authorizin ang danl Alaska Marine' Transportation Board and outlrnrng that nevv

Yoc or a committee of referral snould consider one aoditional matter - formally
establishing in Alaska Statutes the division for which that director is responsible.  This
memo briéfly outlines the rationale for the treatment proposed to be given to that

freatment.
The Alaska Statutes are already replete with provisions that refer to the “division of

" S0, for example, references to the division appear in AS 23.40.040:

Collective bar?arnrng agreement. ~ The  commissioner of
trans rtation_ and fadllitieS or an authorized representative, in
rdance with AS 2340070 - 2340030, rray negotiate and enter nto
Iectrve bargaining agreements concernrng . hour;, working
condrtrons other eployment benefits vvr e onees of the

division of marine transpo at ion ergaged ratln e f
System as mesters or mempe ens of vessels or therr garne“%
aent A collective bargal nrng afgreement 5 not final without
concurrence of the commiSsioner” of transportation and publrc facilities.




The .commissioner of transportation and public facilities Uke
provision in the collective bargglnmg agreement for the settlenﬁrd%f |abor

disputes by arbitration,
in AS 35.10.015(d) and (g) setting out standards of accessihility to state public buildings

and facilities:
After June 25, 1976, a ferry may not be constructed,

Iengtherged completely renovated, or purchased for use or entered into

Service bythe leISIOﬂ of marine transportﬁg:toPj o%émnc?t dﬁ(ﬁﬁ&%mgdnetq %%I a

part ofthe Alaska marine highway system
facilities and devices to ensurre that the vessel 1s accessible to and usable
rsons With. disabilities and or |nf|rm )asse Some
rooms and dl restroons, 1ngoo her 0ecks
I be so desioned and

and other public areas aboard the vessel S
constructed as to permit access and use by persons with disabilities and by
I Cﬁgj |nf|rm passengers,  includ m(} those persons occupying @
g

(0) Inthis section, "public facilities" includes vessels owned by the
state an’ operated by the division of marine transportation of the
department as apart o fthe Alaska marine highway system

in AS 39.20.310(8), definin ition description persons exempt from state lans
applicable to Ieav(es)of absenge %mp%state enpoyr%[e X i

©) pe r%%d bfy ie division of marlne
transportatlon a5 masters and el rs of the crews operating the state
ferry system who are covered by collective bargamlng agr Ments a
prowded I AS 23.40.040, except & expressly provicked by law;

IPnerédsn r:]%gl.?‘53.&1:10(16), identifying positions in the state service that are exenpt from the

the d|V|5|on of marine

16
transportation (as) mesters ardnd)e?%!&qrs f the crews of vessels who
operae. the state ferry system &rg covered by a collective

bargaining agreement proviced in AS 2340,

in AS 3930150 relating to the authonzatlon of the Supplemental Benefits System
BS ) s arepl r?ent social security. W o

_ %))35 Eng)5 of the division of marine transportation included
in AS 39.35.095 - 39.35.680 through the process of collective bargaining
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@nmm%al Lo elsevvhere inthe boaly of the Alaska Statutes that division will have already

Incependently of the establishment of the board t ar}gu in the section proposes to
lish the position of Alaska marine highway directo head of the division that /
IS referred 0 In the various statutes |dent|f|ed n the note, and to assign powers and duties g W\/’*td ]

under AS 39.35.680(22XD) may, under the terms of a collective
conttbutions rec uncer () of this section

ining agreement, utilize
on (Iﬁer geagafto ofset the costs of inclusion in the pu?)hc enployees

retirement system; however,
(1) the state js placed under no obligation to continue

makrn? contribltions under thrs sectron If the state resUmes participation

In the Tederal socral securr
gs |n ng agreement must provide a mechanism for
satisfying any ‘resicual abr |t|es that might exist If the e resumes

ICl onrnt feder social securi m; ad
part nas contributed U e%rt) of this section on behalf of

rri)lo £eS vrho are not covered by maritime union contracts may not be
ool gafed or expended to pay any costs assocratedgérd?tgr Gt&re inclision of

marine transportation employees in AS 39.35.0%

and under AS 39.35.680(22 ﬁtetbu v)and (D Igmsettrng on' definitions for the term "member”
or "employee” applrcable to'the Plblic Employment Retirement System (PERS):

(22) "member” or "employee”
(C) does nat include

(V) employees of the division of marine

portatron en aged in operatrng the stateferry system
are covered gy a unlon Or group retirement system to

which the stale makes contributions;
(D? may include e onees of the division of

maring transpor atronyexcluded under (C)(v) of this paragraph

rovided that
P E? the State of Alaska forrrall;gar [ees 10
their inclusion through the process of collective bargaining;

no collective bargarnrng reement has

the effect of oblrg a.ng eontn utions rméde oy the state
under. AS 50 In the event. the stafe . resumes

partrcrpatron n the federal socral Security systent |




to thet official |t establish itjon of dir does nat, in this craff, identi
the subordlinlate departnenta?sunrt vrh?ch that 0 |cra V\oucieshave oversight. y

*

The process by which the director of Alaska marine trans rtation is "nomnated" ang
[eCo nded for |ntment to the posrtron eol square with constrtutronal
ameters.  Noming ons of % nsidered for that position becomes, |n
Irst sentence ofAS 19652 a) of |sb version, an | rt prerogtive of the
8 reconmen dations wouldl be forwarded to the commissioner

ft ansportatron and publrc facilities for consiceration.

In differing crrcumstances when the leg |sIature has atempted to circumscribe the

Ovemor's appointing athority selection from a fist of names or nominees
% na‘gﬁ? ng oontt)e/n tetglrmrtatrors of this kind are unconstitutional

|ng8r?nrents on the executrves autnority. So, for example

The requirement to appoint from a list of persons nom|n1a|t1eed by publrcl:c

employers is a provision of Questionable
poiritment is an executive function. The | |sIaturema share |nthe CieATHh

exercise of an executive function 0 'y to the extent express perm _
aska Constitution. Bradner v Hammond, 553 P.2d [ (Alaska 1976, f'TJC/at 8]

the Al
Thrs bill would reguire that a part of the qovemor's rof intment
would be cel e(e]d to %werrnarrrtental e%trtres outsﬁ)g\e/\%f thaepgg)(e(:trtrve

branch of state govemme
L etter to Covernor WaJterJ Hrokel Governor from Charles E Cole, Attomey General,

e at pp 2 - 3 (consicen
atpporn]%nents oteny proposed Alaska St Pensron Corooratrc?n P23 {cnsceig

The first constitutional infirmity in the brII i that it unduly
impairs the apporntment authon of drec ef executive, transferring it, &

|tvrere toas ial |nterest ropased council's jof) 1S 0
carry out pec ?uncfJ ion IS vest the constrtutrojn In the

%overnor To perf function, he subordinates to assist

Im  While reasonable qualrfrcatrons may unquestronably e prescribed
law for those appintmens, the. power of selection camnot be snared

e Afats & the const utron itself provides. Bradner \i Hammond, 553 P.d

Accordr In order to conform with the dictates of the state constitu'ion
n%rhe intments be from a list should be ¢

gnél Uirement [or consult%[t)r%% with the Network of Domestic \/oIence
Sexual Assault
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Op AG. Al 23, 1981 (1981 Alas. AG LEXIS 575 (las, AG 1980), at pp. | -

The statute establrshrn the. Advisory Oouncrl on Cultural  Facilitjes
rovr des that Its memoe sarctobe by re overnorfromalrst

o can |dates rovr ohrm for that ncil on the
Aern[s p The statute rpontroi Su ess it 1S at with the
ral or state const lors.,

Under the Alaska Constitution theA?overnor s the a%)orntrng authority.
Bradner v. Hammond, 553 P.2d 1 be'no Shari
or in the constitution

of his power {0 apnoift except asex ovrr
|tself pl(r)jmﬂreafm lature can no rtore py de for the governor to share
]povver with an agency created by it than it can share in that power

stich as AS 44.33.400(b purpose other than to dilute the
[es nsrbHCnhy and_authority o )the elected Ch gose f executive, They are

00
Irectly n opposition to the principal purpose of the executive article. of
e co¥tst|t ggs that 1, to pplacepatlheO adp%?ustratron of the execnt/\rk\]/.e

Hrtment ofthe ?e overnment in the hands of a single chiefexecutive
esponsible to the electorate for all ﬁf the successes and failyres of his

admr stratron Under the ternton OVernment, res ity for
executing the lans was dispersed anmong VarIOLEOgSﬁICG and

ds and commissions, each of V\/nrch acted ajfonomously from
other. As aresult, die publrc could ot assign overaJ responsibiility for tre
government on anyone, and no one es responsible for the govermment's

itutional conventron decisively reject terntonal
|n avornst fne strong chief executrvey Jr et?*e extent that

AS 44 33.400(b) conflicts with the convention's decision, it is a nullity.

This does not mean that the governor cannat solicit the advice of the State
Council on the Arts or follow It. It does mean that the council cannot

constitutionally exercise a veto on his choice of appointess............
Q. AG. Septermber 17, 1979(1979 Alas. AG LEXIS 338 (Alus. AG 1979).

\WE're not certain that the DePartrrent of Law would take the same posrtron ILi respect
to the %oporntmett foa posr lon of director when the appojntment is to be tgr
conmmissioner governor but the principle would appear to be substantially

simlar. Under AS 39 . 020( 3)(2)

foIIovvs:(a) The authority to appoint to positions in the state service is &

=

(

‘I:




Igovernor is the appointing authorlty for all officers
%eeﬁa of tm executlve banch but Die authority” to

and enl]
appointrre
o s&o“%%%e‘é".ﬁ?s?#’{“ e”{%yc?e'e‘"‘ted U % b s oo

trans bIc facylities, the authority to ntd ision directors on a
regloﬂgl basis is Iuth%nz::d lan; |ty appoint. division i

Departmental orgamzatlon The commissioner shall_ establish

regions vle hin the state. functions of the oepartment within
rgglon shall be performed to the maximum extent feasible, through a
regional office. "Each relglonal qffice shall be directed by a regional

transportation plic  Tacilities director appointed by the
commissioner.

AS 44.42.040 (emphasis acoed).

(D

The bill wes introduced with co-prime sponsars. The work order that gives direction to
reparation of the § substitute does not mention or Indiicate that this office 1 I?h fo

ﬁut%t% sharing ofthgtogfa% with those co-prime sponsors, and so, 1 am not circulating this
meno o those Mouse members who joined with you in introducing House Bill 294 1n its

original form

JBCmed
08-081.mcd
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OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF ALASKA
File No. 883-91-0071
1991 Atas. AG LEXISSS; 1991 Op. Any Gen. Alzs. No 311
June 11. 1991

TYPE: FORMAL OPINION
SYLLABUS:

HCS CSSSSB 18 (FIN) - establishment of Alaska State Pension Corporation; relating to management and invest-
ment of state pension funds and other state funds

REQUESTBY:

Honorable Walter J. Hickel

Governor
P.O. Box A
Juneau. AK 99811-0101

OPINIONBY:
Charles E. Cole. Attorney General

OPINION:

At the request of your legislative staff assistunt. Lori Nottingham, we have reviewed HCS CSSSSB I8(FIN), an Act
establishing the Alaska State Pension Corporation and relating to the management and investment of state pension funds
and other state funds. This bill creates a public corporation of the state that would be empowered to invest and manage
slate pension money and the supplemental benefit system annuity account. The intent of the bill appears to be to replace
the commissioner of revenue as the fiduciary of certain state funds with the board of trustees of the Alaska Stale Pen-

sion Corporation.

This will have (he effect of removing investment decisions from public officers who are under the direct supervi-
sory control of the governor. In addition to the collci live decision-making inherent in the management of a public cor-
poration. this bill contains objectionable provisions that will even further insulate the |#2] board of trustees from the
governor's supervision. The governor's freedom to select persons lo serve on the board of trustees is strictly limited
Four members of the board arc elected by members of the retirement systems. Proposed AS 37.10.210().” Of the re-
maining five members, two arc appointed from a list of nominees submitted by public employers. 1d. One member
would be appointed from a group of persons comprising the investment advisory council, which is initially appointed by
the board of trustees, under proposed A5 37.10.2?0 The remaining hoard members are the commissioners of admini-
stration and revenue. Persons who urc not subject to the governor's power of appointment will constitute a majority of

the board of trustees.

The requirement to appoint from a list of persons nominated by public employers is a provision of questionable va-
lidity The power of appointment is an executive function. The legislature may share in the exercise of an executive
function only to the extent expressly permitted by the Alaska Constitution, liradner v. Hammond, 553 \2d | (Alaska
1976) This bill would require that a part of ihe governor's power of appointment would be delegated [*3] to govern-
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mental entities outside of the executive branch of state government For a collection of cases discussini the invalidity
of similar delegations of the executive appointment power, see the annotation set out at 97 AL.R.2d 3

The elected or appointed members of the board of trustees may be removed only for cause. Proposed AS
37.10.210(d)). Since these members form a majority of the board, the governor's influence over the philosophy and de-
cisions of the board will be diminished. Recall (he difficulty that was encountered in removing a member of the Board
of Fisheries. This bill would provide similar limitations on the governor's power to remove a hoard member.

The rcmoval-for-causc provision may constitute a usurpation of the executive power of appointment, The ability to
remove an appointee is an incident of the power of appointment. The governor's ability to assure that appointees remain
faithful lo his or her philosophies and programs is preserved when appointees may be removed at the governor's pleas-
ure Article 111 of the Alaska Constitution specifically authorizes the legislature to provide for the removal of members
of regulatory and quasi-judicial boards [*4] and commissions. Alaska Const., art. Ill, sec. 26. There is no other spe-
cific grant of power to the iegislature to prescribe grounds for removal for other agencies governed by a board. Because
the corporation is not a regulatory or quasi-judicial agency, the legislature lacks the power to restrict the governor's re-

moval power in the manner set out in this bill.

In addition (n intrusions upon the governor's power of appointment, the bill contains other defects worth noting.
Proposed AS 37.10.320, set out on page 6 of the hill, provides that liability incurred by the corporation shall be satisfied
exclusively from the assets of the corporation. This limitation of liability may be desirable as to claims from certain
creditors. However, it must be remembered that the corporation will be the fiduciary for stute pension funds. Once an
employee vests in a state retirement system, the light lo receive accrued benefits is a protected contractual right. Alaska
Const., art. XII. sec. 7. This section appears to provide that employees who seel; redress for losses from the retirement
funds caused by negligent management are limited to recovery from only the assets of the corporation. [*5] We be-
lieve that as to claims by vested members of the retirement systems, which are defined benefit plans, the section may
not operate to insulate the state treasury to the extent that money is needed to pay accrued benefits.

Finally, the hill grants the corporation special status under the state procurement code (AS36.30). See, sec. 10 of
the bill. Inour view there is no known basis for this special treatment. The Department of Revenue is able to function
adequately under existing law without special dispensation. The protections afforded by the procurement code are im-
portant to preserve the public interest. The nature and duties of the corporation do not appear to justify a departure from

the code.
Based on the legal defects discussed in this letter, we recommend that you veto this bill. A draft veto message is at-

tached for your consideration.
DRAFT VETO MFSSAGE

Under the authority vested in me by art. II. sec. 15, of the Alaska Constitution, 1am giving you notice of my veto of
HCS CSSSSB 18(FIN), an Act establishing the Alaska State Pension Corporation. | have taken this action because |
believe that the public corporation established in this bill would be removed [*6) too far from the governor's supervi-
sion to be responsive to the public interest. The coiporation would be investing and managing huge sums of money.
However, it would not be answerable to a single public officer who must stand lor election before the voters of this
state. | believe that this constitutes an improper delegation of the governor's executive responsibility. Additionally, the
bill appears to limit the rights of retirees to recover amounts to pay retirement benefits if corporate assets arc not suffi-
cient. This limitation is not consistent with art. X, sec. 7, of the Alaska Constitution.

Legal Topics:

For related research and practice materials, see the following legal topics:
Pensions & Benefits LawGovcrnmental EmployecsSlatc Pensions
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SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 2%4
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIFTH LEGISLATURE - SECOND SESSION

BY REPRESENTATIVES WILSON, LEDOUX AND SEATON, Buch

Introduced:
Referred:

ABILL
| OR AN ACT ENTITLED
"An Act establishing the Alaska Marine Transportation Board and the position of
Alaska Marine Transportation director, and assigning the powers and duties of each;

making conforming amendments; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1 AS 19.65.011 is amended to read:
Sec. 19.65.011. Comprehensive long-range plan. The Department of

Transportation and Public Facilities, in consultation with the Alaska Marine
Transportation Board, shall prepare a comprehensive long-range plan for the
development and improvement of the Alaska marine highway system and shall revise
and update the plan at least every five years. The department shall submit the
comprehensive long-range plan and revisions and updates of the plan to ihe
legislature.
*Sec. 2. AS 19is amended by adding new sections to read:
Article 3. Alaska Marine Highway Organization and Operations.

-1- SSIIB2A
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Sec. 19.65.110. Alaska marine transportation director, () The position of
director of Alaska marine transportation is established in the Department of
Transportation and Public Facilities. The position is established notwithstanding the
requirement of AS 44.42.020 that the department be organized regionally.

(b) The director shall

(1) be responsible for the operations and management of the Alaska

marine highway system;
() carry out the policies determined by the commissioner, in

1

2

3

4

5

6

7

8

9 consultation with the Alaska Marine Transportation Board;
10 (3) draft and submit to the A'aska Marine Transportation Board
il (A) amaster plan for the purpose of recommending long-term
2 phasing of economically sustainable major development, identifying short-
33 term opportunities that are consistent with long-term phasing;

(B) anannual service plan; and

14

15 (C) a capital plan to become the primary document for
16 outlining acquisition strategy and timing and delivery of major assets,
17 including new ferries.

18 Article 4. Alaska Marine Transportation Board.

19 Sec. 19.65.200. Alaska Marine Tran portation Board. There is established
20 in the Department of Transportation and Public Facilities the Alaska Marine
il Transportation Board.

22 Sec. 19.65.210. Board composition, (2) The board consists of 11 members
23 appointed by the governor and confirmed by a majority of the members of the
24 legislature in joint session. Each member must be a resident of the state. The board
25 shall be composed of the following membersl

26 (1) one member who has a significant level of experience in the private
21 sector or local government, specializing in financing or economic development or
28 marketing, from each of the following districts:

29 (A)  northern southeast Alaska, representing Haines and
30 Skagway;

d (B) southern southeast Alaska, representing Metlakatla,

SSHR2H 2.
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Petersburg, and Wrangell, and the cities and communities of Prince of Wales

|sland;

(C) southeast Alaska, representing the City and Borough of

Sitka and the cities of Angoon, Hoonah, Kake, Pelican, and Tenakee Springs;

(D) the Prince William Sound and Kenai Peninsula areas,
representing the cities of Cordova, Seward, Valdez, and Whittier, the City and

Borough of Yakutat, and the communities of Chenega Bay and Tatitlek; and

(E) southwest Alaska, representing the cities of Akutan,

Chignik, Cold Bay, False Pass, Homer, King Cove, Kodiak, Port Lions. Sand

Point, Seldovia, and >nalaska, including Dutch Harbor;

(2) one retired ma ine captain or marine engineer;

(3) one representati\ e of a recognized union that represents employees
of the Alaska marine highway system;

(4) one husiness owner who has experience interacting with the Alaska
marine highway system and who is involved in the tourism industry;

(5) one travel agent or tourism specialist familiar with various Alaska
marine highway reservation systems available to the public; and

(6) two members of the public at large.

(b) At least one member appointed under (a)(2) - (6) of this section must be a
representative of the City and Borough of Juneau. At least one member appointed
under (a)(2) - (6) of this section must be a representative of the Ketchikan Gateway
Borough.

(c) The members of the board shall serve staggered three-year terms. If a
vacancy arises on the board, the governor shall, within 30 days after the vacancy
arises, appoint a person to serve the balance of the uncxpired term and submit the
name of the person to the legislature for confirmation. A person appointed to fill the
balance of an unexpired term shall serve on the board from " date of appointment
until the earlier of the expiration of the term or the failure of the legislature to confirm
the person under AS 39.05.080.

(d) Members of the board serve at the pleasure of the governor. In addition, a
majority of the membership of the board may remove a member if that member misses

-F SSHB 294

Dew Text Underlined [DELETED TEXT BRACKETED1



BBBBEQBGE@BﬁB@m\ImmthH

WL NI N
REBBNRRRREN

VWORK DRAFT WORK DRAFT 51 S1220E

more than two meetings in a calendar year and has not been pieviously excused.
Sec. 19.65.220. Officers and quorum. The members of the board shall select

a chair and a vice-chair from among the members of the board each year. The vice-
chair presides over meetings in the absence of the chair. A majority of the members of
the board constitutes a quorum. A vacancy in the board does not impair the right of a
quorum to exercise all the powers and perform all the duties of the board.

Sec. 19.65.230. Meetings. The hoard shall meet at least four times each year.
Meetings may be called by the chair or by a majority of the members of the board. At
least one meeting each year must be attended by the board members in person, but all
other meetings may be conducted by teleconference. All meetings are open to the
public unless an executive session is called based on the criteria in AS 44,62.310(b).

Sec. 19.65.240. Per diem and expenses. Members of the board do not receive
a salary, but are entitled to per diem and travel expenses authorized for boards and

commissions under AS 39.20.180.
Sec. 19.65.250. Records. Records of the board are subject to inspection and

copying under AS 40.25.110.
Sec. 19.65.260. Legal assistance. The Department of Law shall provide all

legal sendees for the board.

Sec. 19.65.270. Powers, duties, and functions, (2) The board shall select at
least three nominees for the position of director of Alaska marine transportation to be
submitted to the commissioner of transportation and public facilities for consideration.
The selection of ‘he nominees shall be without regard to political affiliation, and the
nominees must have a master of business or public administration degree and have at
least 10 years of experience in the field oi marine consulting or marine engineering.

(b) The board may establish volunteer regional advisory committees. The
purpose of the advisory committees is to provide recommendations to the board
regarding concerns from the region whose members constitute the advisory
committee,

() The board, in cooperation with the Department of Transportation and
Public Facilities, shall prepare a strategic plan that includes the mission, core values,
objectives, initiatives, and performance goals of the Alaska marine highway system

| SSHB294 4

New Text Underlined /DELETED TEXT BRACKETED)



WORK DRAFT WCRK DRAFT 251 S1220E

1 and submit that plan to the department for its consideration.
() The hoard has the express authority to enter into contractual services. The

authority granted under this subsection includes
(1) issuing a request for proposals to develop a femy schedule for year-
round service to be submitted to the department; and
(2) 1ssuing a request for proposals for independent small feeder routes
predominantly in southeast Alaska.
Sec. 19.65.280. Staff. The department shall provide staff for the board.
Sec. 19.65.295. Definition. In AS 19.65.200 - 19.65.295, "hoard" means the

2

3

4

5

6

|

8

9
10 Alaska Marine Transportation Board.
1 *Sec. 3 The uncodified law of the State of Alaska is amended by adding a new section to
2
13

read
INITIAL APPOINTMENT OF MEMBERS OF THE ALASKA MARINE

14 TRANSPORTATION BOARD, (a) Notwithstanding AS 19.65.210(c), added by sec. 2 of this
5 Act, and AS 39.05.055. the initially appointed members of the Alaska Marine Transportation

16 Board shall be appointed by the governor to terms as follows:

17 (1) three members shall serve one-year terms;

18 (2) three members shall serve two-year terms; and

19 (3) five members shall serve three-year terms.

20 (b) The governor may designate a member of the Marine Transportation Advisory

2L Boail, created by Administrative Order No. 233, who is serving as an advisory board member
22 on the day before the effective date of this Act, as a member of the initial Alaska Marine
23 Transportation Board under (a) of this section, if the member meets the requirements set by
24 AS 19.65.210,added by sec. 1of this Act. Nothing in this subsection prevents the govemor
25 fromappointing members to the board that do not serve on theMarinoTransportation
26 Aavisory Board as required by this subsection.

21 *Sec. 4. This Act takes effect July 1, 2008,

> SSHB 24
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Alaska State Legislature

Representative Peggy Wilson
House District 2
Putting Alaska’s Families First

Uuz2k : J M

DATE: March 25, 2008

TO: Representative Kyle Johansen, Chair
House Transporfation Committee

FROM: Representative Peggy Wilson, Chair _
House Health Education and Social Services Committee

SUB: House Blill 294/AMHS - Recommendations [25-LS 1220\0)

As \ve approach the third hearing on this hill, I thought it might be helpful to address several issues
that have been brought forward by the committee process. I'hope this will be helpful and assist you

in your decision making.

Page 1- Line 9

It v‘c\]/as suggested that the words [and improvement! be removed irom existing statute. (AS 19.65.011)

The sponsors will object to this change. This Ianlguage has been in effect since 1992. When
preigarln a Ion?-ran e plan, we believe that the Department of Transportation and Public Facilities
DOT/PF) should be hound to submit a plan that improves the Alaska Marine Highway System

EAMHS) for reliability and efficiency at the very least.

Page 2 - Lines 4-31, Pa(ieS- Line 1 L _ _
It was suggested that all an?uage be struck under [Board cornpo .ition) and replace with generic
language without reference to ge_ogr%phlcal areas. The sponsors Wil object to this change. Similar
language now exists for the Marine Transportation Advisory Boaid (MTAB) established under
Administrative Order No.233 by Governor Palin on March 28, 2007. Other state advisory hoards
contain varying language, but all of the ad\i.sory boards that we reviewed contain language consistent
with the intent i this bill. That is to have individuals that not only have an interest ina particular
field, but they also have direct experience from an industry or government perspective, and
sometimes appointed by geographical consideration in a variety of schemes.

The sponsors would be amenable to an amendment to s’,ggcify that at least one or both residents have
to be from the recognized Railbelt region of the state. As a reminder, the current MTAB only has 9
members. This Isggslaﬂon rovides for an 11-member board, thus increasing the “ownership™ this

new codified M1'AB would have.

Jan-May, Juneau: stale capitol =Juneau, AK 99801 1121 =p/> (3071 465-3824 = lax (9071465-3175
June-Dee. Wrangell: po go* 109 =wrangell, Ak 99920 <ph (907) 874-3088 = (207) 874-3055
Rep Peggy Wilson«lJlegis slale ak us =hllp ZAmwvakrepublicans org/wilson/ = 1-800-686-3824
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1
C"Page 2 - Lines 5-6 _
h  The sponsors would be agreeable to an amendment to delete the following after the word and: *
\" [confirmed by a majority of the members of the legislature injoint session.]. !

g\Page $J- Lines 29-31, Page 4 - Lines 1-2 y o -
Fhefc has been anxiety by the committee on specific Ian?uage in all iterations of this particular
fA ' section. After reviewing these concerns the sponsors could support a conceptual amendment that
| 0 subsection () in its entirety and replace that subsection (a) with the following language: [After one or
ff more nominees for the position of director or deputy commissioner of the Alaska Marine Highway
[ System have been considered v the commissioner of transportation and public facilities, the

comtmlss]loner shall confer with the board on that nominee before making an appointment to that
position.].

'Page 4 - Lines 3-4
f/) The sgonsors_ would be agreeable o an amendment to delete ilk following after the word affiliation.:
[ = [and the nominees must have experience in the field of marine engineering or maritime operations.].

Page 4 - Line 12 _ _ _
/" The sponsors arc recommending that the committee members consider a conceptual amendment that

£ ™ /would add a subsection id) after this line that reads as follows: [After consultation with the

[ department of transportation and public facilities, the board may issue a request for proposal to
consider the design and development of a two year ferry schedule.].
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Alaska State House of Representatives

Session: _ Session:

e ey

Phone: 909 465-3624 N Pho, - (907) 465-2187

Fax: (907) 465-3175 \ W SSACMA'S) Fax: (907) 465-4956
Sponsor Statement;

Representative Peggy Wilson (-2)
Representative Gabrielle LeDoux<R-36)
Representative Paul Seaton <=3
RELEASED. February 25, 2008, VI - 25-LS1220K CONTACT: Cliff Stone, 465-3824

HB294 - Marine Transportation: Board &
Division
“An Act establishing the division o fmarine transportation; establishing the Alaska Marine

Transportation Authority Board and the position of director ofthe division ofmarine transportation,
and assigning the powers and duties ofeach; making conforming amendments; and providingfor an

effective date. ”

Bill Version: SSHB 294
Status: PREFILE RELEASED » {H) TRA : 2008-02-25
Next Hearing: (1) TRA : 2008-03-11" 1.00 PM

The Alaska Marine Highway is one of two routes in Alaska that have eamed the distinction of being
named a National Sceriic Byway by the United States Department of Transportation. In September of
2005, the Federal Highway Administration up%raded this designation lo an' All-American Road. Only 26
other roacways in America have received this Title. Being called such, means that the Alaska Marine
Highway has features that do not exist elsewhere in the USA and are scenic enough to be tourist

destinations unto themselves.

The genesis of the Alaska Marine Highway System occurred in the late 40's when Steve Homer of Haines
together with Robert Sommers and Associates started a commercial ferry service on Lynn Canal. M.
Homer and Rax/(VS\(;Iotte converted a surplus World War 11, LCT-Mark 6 landing craft which they
christened the MV Chifkoot. The Chilkoot Motorship Lines operated from Tec Harbor in Junead to
Haines-Port Ch'lkoot and Skagway. Their business was purchased by the Territorial Board of Road

Commissioners n 1951,

The Chilkoot continued to operate for another 6 years while the territorial government decided to build a
new, but smaller ferry. Named the MV Chilkat, this distinctive ferry was painted blue and gold and
almost instantly dubbed the "Blue Cance.” This vessel began daily service between Juneau and the
communities on the Lynn Canal in June of 1957. After Alaska beCame a state in 1959, voters approved
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bond issues totaling $18 million to expand the ferry fleet. The first of the new ships to go into service was
the Malaspina in January of 1963 when it saileq tire Insice Passage to Ketchikan That Community and the
rest of Southeast Alaskd had been without regular passggger ship service for nearly a decade when the

Alaska Steanmship Company stopped such seivice in 1954, The Alaska Marine Highway System (AMHS)
became official in 1963, The system is under the auspices of the Alaska Department of Transportation and

Public Facilities (ADOT/PF).

Today there are a total of eleven vessels s_e_rvin? inthe Alaska's Marine Highway fleet. Over the years this
terry system has expanded to include additional routes between Whittier and Valdez, to Kodiak, Seward,
Homer, along the Aleutian chain, Prince Rupert in British Columbia, and between otherwise isolated

Native villages.

| should note that in 1967, the southernmost tenninus was in Seattle, but moved to the Port of Bellingham,
Washington in 1989, This port is aworld class facility and AMHS's direct access point to the lower 28,
The ferry terminal itselfisa multi mocal facility that offers shuttle services to the airport, train, bus, and
taxi service besides ferry services to Alaska, Victoria, British Columbia and the San Juan Island ferry

transportation.

|'ve given the readers this vegl brief history of the System because I think it’s important to know how
sométhing was develo?ed and nurtured, especially vinen it comes tojudging the Vvalue of this or any such
organization. With that, please excuse the length of this statement.

The Alaska Marine Hllghvvay is part of the National Highway System (NHS), an interconnected system of
routes that serve important national functions, e.g., sectirity, commerce, and travel. The NHS is comprised
of Interstate and defense routes, other principal arterial rodtes, and routes connecting to major intermodl

facilities such as airports, ports, and ferry terminals. Qur marine highway is an integral comiponent of the

intennodal system here in Alaska. The AMHS also falls . _ _

under the mission and vision of the Federal Highway Administrati* -n (FHWA), in that this agency’s goals

include the protection and enhancement of the natural environment, and the communities affected by

transportation which include mobility, safety, productivity, and national security.

The AMHS has historical significance as the main transportation link between man) of Alaska's small
isolated coastal communities. Some consider the marine hgﬁhvvay as their "life blood" to other areas of the
stale. This is particularly significant for those towns and villages that aren't connected b%{ an% roadway tQ
the mainland.” A healthy marine highway system has given every one of those communities the opportunity
to expand the commerce of their régionand provides a vital link for families, schools, and cultures to

flourish.

During the past few years there has been an almost thou?htless erosion of service by the AMHS. This
steady”deterioration would almost seem a selfish or careless act if it wasn't so systermatic in character. One
of thé problems with trying to manage a s;stgm like the marine highways is that typically _evegl four years
a new, management team 1S established at DOT/PF. The aPPthed Individuals have a varying degree of
experience Wwhen it comes fo mana?mg an organization of thispature. They are typically Very enfhusiastic
and ask for indulgence while they Tearn the diverse nuances of the department. Unforttnately this

evolution is sluggish and breeds mediocrity.

In May of 2002, a study wes released entitled: Sustainability of the Alaska Marine Highway System,
uhich"was prepared for the Southeast Conference by the McDowell Group. Two of the corclusions
reached, speak volumes gs to why AMHS is in trouble. One of the key issues expressed was that “the
current operating model is outmdded and no longer adequately meets'the needs of the users.”" Another
conclusion stated that "the existing management structure may not be sufficient for the future .." The
study also asserted that the AMHS had arf economic impact statewide estimated at $171 million in 1995,
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This lends credence to the arguments surrounding how important the AMHS s to local economies.

It is the intent of HB294 to solve this dilemma by establishing an Alaska Marine Transportation, Authority
Board. This Board will provide the steadfast command and control over the AMHS, the continuity if you

will, that is essential throughout any 'ransition of a new governor or any changes inthe hierarchy a
ADQTI/PF.

The Board will consist of 11members appointed by the governor, They are all required to be Alaska
residents and will serve staggered terms. Five of thie mermbers will be from specified districts from around
the state Who have a significant level of experience in the private sector or local government specializing

in financing, economic development or marketing.

As outlined in the hill, one member shall be a retired marine captain, engineer or a retired licensed seaman.
One member shall be a representative of a recognized union that represents employees of the AMHS. One
member shall be a business owner who,_has experience in the tourism industry andanother member who is
atravel agent or tourism specialist familiar with the reservations system of the AMHS. The last two

members shall be from the public at large.

One very unique duty.of the board will be to select up to three qualified nominees for the position of

director” of the division of marine transportation that is established in the ADOT/PF. This director will be
responsible for the operations and management of the AMHS and carry out the policies as determined by
the commissioner in consultation waith the Board. This individual will also be responsible to oraft and
submit a master plan for the puipose of recommending short and long term opportunities, an annual
seivice plan, and a capital plan for the replacement of our aging fleet of vessels.

In addition, the Board may establish volunteer regional advisory committees whose purpose is to provide
recommendations to the Board front their areas. The Board shall also prepare a strategic plan that includes
the mission, core values, objectives, initiatives, and performance goals of the AMHS. This goes hand in
hand with the department baing mandated lo consult with the Board regarding a comprehersive long-range

plan.

The Board also has the express autharity to enter into contractual services. The authority granted includes
issuing request for proposals lo develop a ferr}q schedule for year round service. Ideally this schedule
wouldbe crafted lor 2 years. Italso grants authority to the Board to issue request for proposals for
independent smell feeder routes anywhere in Alaska. Federal law requires Alaska to provide for
consideration and implementation of projects, strategies, and services that Will among others:

1 Increase accessibility and mobility of people and freight
Support the economic v!]gallty of Non-metropolitan aréas

3 Improve the quality of life y
4. Enhance the connectivity between communities

More often than not, our waterways are the shortest distance, between two communities, even though they
| light e on the same island or, landmass. Because of the fusion of Alaska’s geologic formations, rdadways
can be impractical flor connec(:jtlng two or mare communities._This isnt an ar?ument about the marine |

hl%hvvay \S. a gravel or pave roadvvlgry - gune the contrary, This is simply atln% fact. Many communities
Wl never be connected by a hard surfaced road for a multitude of reasons. For their econonic stability

and harmony, they deserve no less than a reliable transportation service.

1wlould argue that a safe and reliable transportation. is an underpinning of any basic government
responsibifity. For without a dependable transportation system, you won' have a corisistent work force.
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and Reop_le will not have access to Lasic education, much less higher leaming. Their pursuit of life, liberty
and happiness will be at risk because you've denied them equal access, and your constituents will be

deprived of proper health care as well’

To quote the McDowell Study again - “Success over the long-term will relﬂuire a carefully crafted
combination of management, operations and funding strategies (and execution).

Transportation is paramount in our society today. It is truly dominant of any sqciety af an?/ time in history.
Let us demonstrate the prudence necessaR/ to réinforce this foundational quiestion by implementing a small
but important element of a better transportation system by adopting this legislation.
Hit
House Majority Press: http: - housemajority.org/spon.php?id=25hb294-414
3/10/2008
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