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he would have direct control over. That gives you, I believe, some of the Committee 

thinking regarding the attorney general being appointed by the governor.

PRESIDENT EGAN: Mrs. Nordale.

NORDALE: 1 would like to ask Mr. Rivers a question, if I may. Mr. Ralph Rivers, are 

the services of the attorney general available to the secretary of state in case he needs 

them?

R. RIVERS: Yes.

PRESIDENT EGAN: Mr. Buckalew.

BU CK ALEW : Mr. President, I would like to ask Delegate Rivers a question through the 

Chair, if I may.

PRESIDENT EGAN: You may ask your question, Mr. Buckalew, if there, is no 

objection.

BU CK ALEW : Mr. Rivers, 1 notice that the proposal, that the caption is by Delegate 

Rivers. My question was whether this was a committee proposal or \our separate 

individual proposal?

PRESIDENT EGAN: Mr. Rivers has a I re; Jy answered that question, Mr. Buckalew. He 

said that it was actually a proposal of his and of Mr. Harris. Mr. Victor Rivers.

V. RIVERS: In closing this discussion, I will make it brief. I just want to say, in my 

opinion it is no compromise opinic \ If it had been a compromise we woul I not have this 

discussion on the floor. It has b< :n pointed lo as a compromise. Those of us who 

submitted this proposal honestly and actually think the attorney general should be 

screened. Now' I wanted to clear up a point 'hat Mr. McLaughlin made. H ' pointed out 

that certain appointive methods were used in me State of New Hampshire. They are. The 

attorney general is appointed oy the governor and a council of five. In the State of 

Tennessee the attorney general is appointed for a period of eight years by the justices of



the supreme court. In four states, as I am able to count, the attorney general is appointed 

by the governor by and with the consent of the legislature. In three states the attorney 

general is appointed by the governor and in the balance he is elected by the people. So if 

you add that up you will find about 38 states in which he is elected; in these two states I 

have mentioned, Tennessee and New' Hampshire, he is appointed under a similar plan, 

and in the balance of the states he is appointed by the governor with or without the 

approval of the legislature, as the case may be. It is my thought, and I have observed this 

rather closely from some contact with the legislature, that w'hile the attorney geneial is in 

essence not a judge, he does interpret the law which governs people until somebody 

challenges his interpretation, and then his decisions oftentimes and most of the time do 

have the force of law until they are upset or turned over or otherwise disturbed by having 

somebody appeal lo the courts.

ll docs not seem to me to be a bit out of line that the attorney general should be properly 

screened as to competence, and in the selection of the attorney general the governor 

should be relieved of die obligation to repay any favors or to make any particular 

discrimination in favor of any individual. It has been slated here that we tic the hands of 

the strong executive. Read this amendment over again. It does not say who the governor 

shall appoint. It says, "Two or more shall be screened by the judicial council and 

submitted to the governor for his appointment." lie is not limited to the one man or two 

men or three men. If he can't make his choice he might even have four men, but he does 

have any obligation removed in making that appointment to any individual. It would be 

entirely free of a political aspect insofar as it affected the attorney general's competence. 

There is nothing in here that is counter to common practice, I refer to the State of New 

Hampshire, the State of Tennessee, and others, but it costs you money if you go to court 

to upset an attorney general or any other similar official's opinion.

That opinion as I have seen it many times, that opinion has the force of law and 

interpretation of any laws the legislature may have passed. While you might not view him 

as a judge, in essence he is a judge of what that law says until it’s determined otherwise 

by the courts. In essence he is a judge of what certain things do that apply lo the people. 

For that reason I think that he should be screened as to competence. I see nothing in that



which weakens the strong executive. The governor might say of the first two appointees 

named, "I am unable to make a choice; submit me another name." There is nothing that 

stops him from doing that in the proceedings of the council. It seems to me that some 

determination which would relieve this office of having to be filled by any repayment of 

political favor or obligation should be set up. and that is why we have introduced this 

amendment. It is no compromise.

PRESIDENT EGAN: Mr. Victor Rivers had stated he was closing. No one objected. 

Unless there is someone who has not spoken — Mr. McLaughlin.

M CLAU G H LIN : I wanted to ask Mr. Rivers a question. Mr. Rivers, when you say the 

council in New Hampshire, you mean that five elected executive council who are elected 

by the people together with the governor?

V. RIVERS: I slated the council of five. The council of five is elected for two-year terms 

along with the governor and they determine with the governor the appointment of the 

attorney general.

M CLAU G H LIN : But that is not a judicial council at all, is it?

V. RIVERS: I don't know what their duties are. They arc a council of five, but whether 

they arc constituted as ours is, I do not know.

PRESIDENT EGAN: The question is. "Shall the proposed amendment as offered by Mr. 

Victor Rivers and Mr. Harris be adopted by the Convention?"

HARRIS: 1 request a roll call.

PRESIDENT EGAN: Mr. Harris asks that we have a roll call. The Chief Clerk will call 

the roll on the question.

(The Chief Clerk called the roll with the following result:



Yeas: 18 - Barr, Collins, Cross, H. Fischer, Harris, Hinckel, Kilcher, Metcalf, Nerland, 

Nolan, Peratrovich, Reader, V. Rivers, Robertson, Rosswog, Smith, Taylor, VanderLeest.

Nays: 36 - Armstrong, Awes, Boswell, Buckalew, Coghill, Cooper, Davis, Doogan, 

Emberg, V. Fischer, Gray, Hellenthal, Hermann, Hilscher, Hurley, Johnson, King, 

Knight, Laws, Lee, Londborg, McCulcheon, McLaughlin, McNees, Marston, Nordale, 

Poulsen, Riley, R. Rivers, Stewart, Sundborg, Sweeney, Walsh, White, Wien, Mr. 

President.

Absent: 1 - McNealy.)

CH IEF C LE R K : 18 yeas. 36 nays and I absent.

PRESIDENT EGAN: So the "nays" have it and the proposed amendment has failed of 

adoption. Are there other amendments to Section 14? Mr. Ralph Rivers.

R. RIVERS: I have an amendment.

PRESIDENT EGAN: Mr. Ralph Rivers, you may offer your amendment. The Chief 

Clerk may read the proposed amendment.

R. RIVERS: May we have about a two-minute recess? I would like to consult with Mr. 

Londborg.

PRESIDENT EGAN: If there is no objection the Convention will stand at recess for two 

minutes.

RECESS
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J
. Gerald Williams, A iska’s last territo 
rial attorney general, was born April 
8,1907, in Fraser, Iowa, northwest 

of Des Monies. He lived in Wyoming as a 
youngster, and earned a bachelor’s degree 
at the University of Washington in 1929. Hr 
came to Alaska in 1930 and taught school 
in several parts of the territory, including 
Southeast, the Interior and Southcentral,
He went back to the University of Wash­

ington to earn a law degree, returning to 
Anchorage in 1942 to serve as assistant U.S. Attorney. He went 
into private practice in 1943.
The attorney general was a four-year elected office in the 

territorial period. Williams ran for and won the office in 1949.
He was re-elected twice.
Unlike in some other U.S. territories, Cci. j  ~ss did not au­

thorize a separate territorial court system for Alaska. A feder 
al district court was created for the territory in 1884, and it re­
mained the court of original jurisdiction throughout the territo­
rial period. Congress did provide legal and criminal code for the 
territory in 1899. Thus, the federal code of procedure applied in 
the district court for federal, or district, matters, but the terri­
torial code of civil and criminal procedure applied for “territo­
rial" matters. The distinction was ambiguous, and sometimes
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This week in Alaska history

confusing.
Williams traveled a great deal as attor­

ney general, more than any o'her territori­
al attorney general and perhaps since. In­
terestingly, he played only a marginal role 
in the Alaska Constitutional Convention in 
1955-56. The Alaska Statehood Committee 
instead contracted with several Outside re­
search and consulting groups to prepare 
position and discussion papers on various 
constitutional pro’.isions.

The new state constitution, adopted by Alaska voters in 19o3 
and effective with the official onset of statehood Jan. 3,1959, 
provided for an appointed attorney general. Because he was 
elected by the voters in 1956 for a third four-year term, however, 
Williams was not sure that he should relinquish his office. Ac­
knowledging the superseding jurisdiction of the state, prevail­
ing legal opinion encouraged him to step aside, and he did. He 
did run unsuccessfully for the Democratic gubernatorial nomi­
nation in 1958.
Williams served as a federal bankruptcy referee for Alaska 

from 1962 until his retirement in 1974. He died May 13,1992.

■ M a ta  Scrapbook b  c o a p M  ky Stow H o jw t i  history p n t a n r  a t Um  (M wrstty o» Alaska
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Alaska Bar Rules Provisions Applying to Attorneys General

Rule 1.11. Successive Government and Private Employment

(a) Except as law may otherw ise expressly permit, a lawyer snail not represent a 
private client in connection with a matter in which the lawyer participated 
personally and substantially as a public officer or employee, unless the 
appropriate government agency consents after consultation. No lawyer in a firm 
with which that lawyer is associated may knowingly undertake or continue 
representation in such a matter unless:

(1 ) the disqualified lawyer is screened from any participation in the matter and is 
apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate government agency to 
enable it to ascertain compliance with the provisions of this rule.

(b) Except as law may otherw ise expressly permit, a lawyer having information 
that the lawyer knows is confidential government information about a person 
acquired when the lawyer was a public officer or employee, may not represent a 
private client whose interests are adverse to that person in a matter in which the 
information could be used to the material disadvantage of that person. A firm with 
which that lawyer is associated may undertake or continue representation in the 
matter only if the disqualified lawyer s screened from any participation in the 
matter and is apportioned no part of the fee therefrom.

(c) Except as law may otherw ise expressly permit, a lawyer serving as a public 
officer or employee shall not:

(1 ) participate in a matter in which the lawyer participated personally and 
substantially while in private practice or nongovernmental employment, unless 
under applicable law no one is, or by lawful delegation may be, authorized to act 
in the lawyer's stead in the matter; or

(2) negotiate for private employment with any person who is involved as a party 
or as attorney for a party in a matter in which the lawyer is participating 
personally and substantially, except that a lawyer serving as a law clerk to a 
judge, other adjudicative officer or arbitrator may negotiate for private 
employment as permitted by Rule 1.12(b) and subject to the conditions stated in 
Rule 1.12(b).

(d) As used in this Rule, the term "matter" includes:



(1 ) any judicial or other proceeding, application, request for a ruiing or other 
determ ination, transaction, c 'lim , controversy, investigation, charge, accusation, 
arrest or other particu lar matter involving a specific party or parties; and

(2) any other matter covered by the conflict of interest rules o f the appropriate 
government agency.

(e) As used in this Rule, the term "confidential government information" means 
information which has been obtained under governmental authority and which, at 
the time this rule is applied, the government is prohibited by law from disclosing 
to the public or has a legal privilege not to disclose, and which is not otherwise 
available to the public. (SCO 1123 effective July 15, 1993)

A L A S K A  CO M M EN T

"Screening" is a procedure used to prevent intrafirm exchange of confidential 
information. Courts and commentators generally recognize two screening 
methods -- the "Chinese Wall" and the "cone o f silence." When a firm establishes 
a Chinese Wall, the tainted lawyer is usually separated, both physically and 
organizationally, from attorneys working on the conflicting matter. The attorney is 
generally prohibited from having any connection with the case, from receiving 
any share of the fees attributable to it, and from having access to the files. Other 
members of the firm are not allowed to discuss the case or share documents with 
the attorney. Under the "cone of silence" method, the tainted attorney simply 
agrees not to share information about prior clients with members o f the new firm. 
For a discussion o f the "cone of silence" method, see Nem ours Foundation v. 
Gilbane, Aetna, Federal Insurance Co., 632 F Supp. 418, 428 (D. Del. 1986).

CO M M EN T

This rule prevents a lawyer from exploiting public office for the advantage of a 
private client. It is a counterpart of Rule 1.10(b), which applies to lawyers moving 
from one firm to another.

A lawyer representing a government agency, whether employed or specially 
retained by the government, is subject to the Rules of Professional Conduct, 
including the prohibition against representing adverse interests stated in Rule 1.7 
and the protections afforded former clients in Rule 1.9. In addition, such a lawyer 
is subject to Rule 1 11 and to statutes and government regulations regarding 
conflict of interest. Such statutes and regulations may circumscribe the extent to 
which the government agency may give consent under this Rule.

Where the successive clients are a public agency and a private client, the risk 
exists that power or discretion vested in public authority m ight be used for the 
special benefit of a private client A lawyer should not be in a position where 
benefit to a private client might affect performance o,r the lawyer’s professional



functions on behalf o f public authority. Also, unfair advantage could accrue to the 
private client by reason o f access to confidential government information about 
the client's adversary obtainable only through the lawyer's government service. 
However, the rules governing lawyers presently or formerly employed by a 
government agency should not be so restrictive as to inhibit transfer of 
employment to and from the government. The government has a legitimate need 
to attract qualified lawyers as well as to maintain high ethical standards. The 
provisions for screening and waiver are necessary to prevent the disqualification 
rule from imposing to severe a deterrent against entering public service.

When the client is an agency o f one government, that agency should be treated 
as a private client for purposes of this rule if the lawyer thereafter represents an 
agency o f another government, as when a lawyer represents a city and 
subsequently is employed by a federal agency.

Paragraphs (a)(1) and (b) do not prohibit a lawyer from receiving a salary or 
partnership share established by prior independent agreement. They prohibit 
directly relating the attorney’s compensation to the fee in the matter in which the 
lawyer is disqualified.

Paragraph (a)(2) does not require that a lawyer give notice to the government 
agency at a time when premature disclosure would injure the client; a 
requirement for premature disclosure might preclude engagement of the lawyer. 
Such notice is, however, required to be given as soon as practicable in order that 
the government agency will have a reasonable opportunity to ascertain that the 
lawyer is complying with Rule 1.11 and to take appropriate action if it believes the 
lawyer is not complying.

Paragraph (b) operates only when the lawyer in question has knowledge of the 
information, which means actual knowledge; it does not operate with respect to 
information that merely could be imputed to the lawyer.

Paragraphs (a) and (c) do not prohibit a lawyer from jointly representing a private 
party and a government agency when doing so is perm itted by Rule 1.7 id is 
not otherwise prohibited by law.

Paragraph (c) does not disqualify other lawyers in the agency with which the 
lawyer in question has become associated.

Return to top

Rule 1.13. Organization as Client.

(a) Except as hereinafter provided, a lawyer employed or retained by an 
organization represents the organization acting through its duly authorized 
constituents.



(b) If a lawyer for an organization knows that an officer, employee or other 
person associated with the organization is engaged in action, intends to act or 
refuses to act in a matter related to the representation that is a violation of a legal 
obligation to the organization, or a violation of law which reasonably might be 
imputed to the organization, and is likely to result in substantial injury to the 
organization, the lawyer shall proceed as is reasonably necessary in the best 
interest of the organization. In determ ining how to proceed, the lawyer shall give 
due consideration to the seriousness of the violation and its consequences, the 
scope and nature of the lawyer’s representation, the responsibility in the 
organization and the apparent motivation of the person involved, the policies of 
the organization concerning such matters and any other relevant considerations. 
Any measures taken shall be designed to minim ize disruption of the organization 
and the risk o f revealing a confidence or secret relating to the representation to 
persons outside the organization. Such measures may include among others:

(1 ) asking for reconsideration o f the matter;

(2) advising that a separate legal opinion on the matter be sought for 
presentation to appropriate authority in the organization; and

(3) referring the matter to higher authority in the organization, including, if 
warranted by the seriousness of the matter, referral to the highest authority that 
can act in behalf of the organization as determ ined by applicable law.

(c) If, despite the lawyer's efforts in accordance with paragraph (b), the highest 
authority that can act on behalf o f the organization insists upon action, or a 
refusal to act, that is clearly a violation of law and is likely to result in substantial 
injury to the organization, the lawyer may resign in accordance with Rule 1.16, 
and shall act in accordance with the provisions o f Rule 1.6.

(d) In dealing with an organization's directors, officers, employees, members, 
shareholders or other constituents, a lawyer shall explain the identity of the client 
and that the lawyer's first duty is to the client when it is apparent that the 
organization's interests are adverse to those of the constituents with whom the 
lawyer is dealing.

(e) A lawyer representing an organization may also represent any of its directors, 
officers, employees, members, shareholders or other constituents, subject to the 
provisions of Rule 1.7. If the organization's consent to the dual representation is 
required by Rule 1.7, the consent shall be given by an appropriate official of the 
organization other than the individual who is to be represented, or by the 
shareholders. (SCO 1123 effective July 15, 1993; amended by SCO 1332 
effective January 15, 1999)

ALASKA COMMENT



The additional phrase "except as otherwise hereinafter provided" was added to 
paragraph (a) in order to emphasize that the lawyer’s first duty is to the 
organization and not to the organization's directors, officers, employees, 
members, shareholders or other constituents.

In paragraph (c) the Committee added the phrase "in accordance with the 
provisions of Rule 1.6" in order to specifically delineate the lawyer's options when 
faced with an act or refusal to act which is clearly in violation of the law and likely 
to result in substantial injury to the organization.

Paragraph (d) was amended to more clearly delineate the lawyer's obligation to 
clearly inform the organization's constituents with wi om the lawyer is dealing that 
the lawyer’s ultimate loyalty is to the organization.

CO M M ENT  

The Entity as the Client

An organizational client is a legal entity, but it cannot act except through its 
officers, directors, employees, shareholders and other constituents.

Officers, directors, employees and shareholders are the constituents o f the 
corporate organizational client. The duties defined in this Comment apply equally 
to unincorporated associations. "Other constituents" as used in this Comment 
means the positions equivalent to officers, directors, employees and 
shareholders held by persons acting for organizational clients that are not 
corporations.

When one of the constituents of an organizational client communicates with the 
organization's lawyer in that person's organizational capacity, the communication 
is protected by Rule 1.6. Thus, by way of example, if an organizational client 
requests its lawyer to investigate allegations of wrongdoing, interviews made in 
the course of that investigation between the lawyer and the client's employees or 
other constituents are covered by Rule 1.6. This does not mean, however, that 
constituents of an organizational client are the clients of the lawyer. The lawyer 
may not disclose to such constituents a confidence or secret relating to the 
representation except for disclosures explicitly or impliedly authorized by the 
organizational client in order to carry out the representation or as otherwise 
permitted by Rule 1.6.

When constituents of the organization make decisions for it, the decisions 
ordinarily must be accepted by the lawyer even if their utility or prudence is 
doubtful. Decisions concerning policy and operations, including ones entailing 
serious risk, are not as such in the lawyer's province. However, different 
considerations arise when the lawyer knows that the organization may be 
substantially injured by action of a constituent that is in violation of law. In such a



circumstance, it may be reasonably necessary fo r the lawyer to ask tf e 
constituent to reconsider the matter. If that fails, or if the matter is o f sufficient 
seriousness and importance to the organization, it may be reasonably necessary 
for the lawyer to take steps to have the matter reviewed by a higher authority in 
the organize tion. C lear justification should exist fo r seeking review over the head 
of the constituent normally responsible for it. The stated policy of the organization 
may define circumstances and prescribe channels for such review, and a lawyer 
should encourage the formulation of such a policy. Even in the absence of 
organization policy, however, the lawyer may have an obligation to refer a matter 
to higher authority, depending on the seriousness of the matter and whether the 
constituent in question has apparent motives to act at variance with the 
organization's interest. Review by the chief executive officer or by the board of 
directors may be required when the matter is of importance commensurate with 
their authority. At some point it may be useful or essential to obtain an 
independent legal opinion.

In an extreme case, it may be reasonably necessary for the lawyer to refer the 
matter to the organization's highest authority. Ordinarily, that is the board of 
directors or sim ilar governing body. However, applicable law may prescribe that 
under certain conditions highest authority reposes elsewhere; for example, in the 
independent directors of a corporation.

Relation to Other R ules

The authority and responsibility provided in paragraph (b) are concurrent with the 
authority and responsibility provided in other rules. In particular, this rule does not 
limit or expand the lawyer's responsibility under Rules 1.6, 1.8 and 1.16, 3.3 or 
4.1. If the lawyer's services are being used by an organization to further a crime 
or fraud by the organization, Rule 1.2(d) can be applicable.

G overnm ent A g en cy

The duty defined in this rule applies to governmental organizations However, 
when the client is a governmental organization, a different balance may be 
appropriate between maintaining confidentiality and assuring that the wrongful 
official act is prevented or rectified, for public business is involved. In addition, 
duties of lawyers employed by the government or lawyers in military service may 
be defined by statutes and regulation. Therefore, defining precisely the identity of 
the client and prescribing the resulting obligations of such lawyers may be more 
difficult in the government context. Although in some circumstances the client 
may be a specific agency, it is generally the government as a whole. For 
example, if the action or failure to act involves the head of a bureau, either the 
department of which the bureau is a part or the government as a whole may be 
the client for purpose of this rule. Moreover, in a matter involving the conduct of 
government officials, a government lawyer may have authority to question such



conduct more extensively than that of a lawyer for a private organization in 
sim ilar circumstances. This Rule does not limit that authority. See note on Scope.

C larify ing  th e  L a w y e r 's  R ole

There are times when the organization's interest may be or become adverse to 
those of one or more of its constituents. In such circumstances the lawyer should 
advise any constituent, whose interest the lawyer finds adverse to that of the 
organization of the conflict or potential conflict of interest, that the lawyer cannot 
represent such constituent, and that such person may wish to obtain independent 
representation. Care must be taken to assure that the individual understands 
that, when there is such adversity o f interest, the lawyer for the organization 
cannot provide legal representation for that constituent individual, and that 
discussions between the lawyer for the organization and the individual may not 
be privileged based on the facts o f the case.

D ual R e p re s e n ta t io n

Paragraph (e) recognizes that a lawyer for an organization may also represent a 
principal officer or major shareholder.

D erivative  A c tio n s

Under generally prevailing law, the shareholders or members of a corporation 
may ' ring suit to compel the directors to perform their legal obligations in the 
supervision of the organization. Members of unincorporated associations have 
essentially the same right. Such an action may be brought nominally by the 
organization, but usually is, in fact, a legal controversy over management of the 
organization.

The question can arise whether counsel for the organization may defend such an 
action. The proposition that the organization is the lawyer's client does not alone 
resolve the issue. Most derivative actions are a normal incident of an 
organization's affairs, to be defended by the organization's lawyer 'ike any other 
suit. However, if the claim involves serious charges of wrongdoing by those in 
control of tho organization, a conflict may arise between the lawyer's duty to the 
organization and the lawyer's relationship with the board. In those circumstances, 
Rule 1.7 governs who should represent the directors and the organization.

Return to top



Constitution of Alaska A rt. II , § 5

Section 4. Vacancies. A  vacancy in the legislature shall be filled for the unexpired 
as provided by law. I f  no provision is made, the governor shall fill the vacancy by 
itment.

■Cto—__ r e fe r e n ce s .  — Fo t s ta tu to ry  provisions for 
vacancies, see A S  15.40.320— IS .40.470.

ction fi. D isq u a lif ic a t io n s . No legislator may hold any other office or position of 
it  under the United States or the State. During the term for which elected and for one 
■ thereafter, no legislator may be nominated, elected, or appointed to any other office 

{position of profit which has been created, or rh i •L.vary or emoluments of which have 
increased, while he was a member. Th is i-tvUon ihall not prevent any person from 
ig  or holding the office o f go\ emor, secret, ̂ .v 'f state, or member o f Congress. This 

3on shall not apply to employment by or election to a constitutional convention.

ls o r 's  n o te s . — Sen a te  Jo in t Reso lu tion  No. 2, 
png the natne o f th e  secretary  o f  s ta te  to lieu- 

at governor" in 16 sections o f  the A la sk a  C o n sti- 
j approved by the voters A u g u st 25, 1970, inad- 

ntly om itted express am endm ent o f th is  section, 
aions o f  a t to r n e y  g e n e ra l.  — T h e  purpose o f 

^prohibition is to rem ove tem ptation  and  im proper 
vea from considera tions o f  legislators in vo ting  for 

I salaries o r the  creation  o f  new  offices. J u n e  
^1976, Op. A tt'y  Gen.

suse prohib itions like th is are co n tra ry  to gen- 
public policy w h ich  favors elig ib ility  for office, 

fare usually g iven a literal co n stru ctio n  and are 
r expanded beyond the ir literal term s. J u n e  29, 

iff, Op. A tt’y Gen.
prohibitions con ta ined  in th is  section  are liter- 

and strictly  enforced. N ovem ber 16, 1977 Op. 
rGen.

■ Under W arwick v. S ta te  ex rel. Ch a n ce , Su p . C t .  Op. 
1252 i F ile  No. 2712), 548 P2 d  384 (1976), a 

nber o f one house o f  the  legislature m ay run  for a 
kin the o ther house, w hen the pay for tha t seat in 

k Other house has been increased by the  leg isla ture

in w h ich  the  candida ted  served. Ju n e  29, 1976 Op. 
A tt'y  Gen

Reading  the prohib ition  purely  literally  it does not 
apply to a legislator's ru nn ing  for a seat in the o ther 
house o f the legislature. H is  office, tha t o f a “legisla­
tor," rem ains the same. W h ile  the  terra o f  office differs 
i four years for m em bers o f the  senate, tw o years for 
m em bers o f  the house) and the  co nstitu en cy  m ay 
differ, the “office" o f  “legislator" is constant. J u n e  29, 
1976 Op. A t t ’y  Gen.

WTiile the  suprem e co urt has lim ited the exceptions 
to the  operation o f th is  section  to those expressly 
m ade by the  A laska  Con stitu tion , no exception is 
required  for a legislator's runn ing  for legislative office, 
because the prohib ition  has no application and should 
not be expanded to apply to tha t situattion. Ju n e  29, 
1976 Op. A t t ’y  Gen.

N either a legislator nor the  governor m ay sit as a 
regent o f  the U n ive rs ity  o f A laska  w hile holding office. 
D ecem ber 27, 1976 O p. A tt'y  Gen.

It w ould not be constitu tiona l for the cha irm en  o f 
the H ouse and Sen a te  finance com m ittees to be m em ­
bers o f  the S ta te  Bond Com m ittee. N ovem ber 16, 1977 
Op. A t t ’y  Gen.

N O T E S  T O  D E C I S I O N S

T b e  p u rp o s e  s o u g h t  to  h e  a c c o m p l is h e d  b y
s e c tio n  is not m erely to prevent an ind ividual 
tor from profiting  by nn action  taken  by him  

bad motives, bu t to p revent nil legislators from  
influenced by e ith e r conscious o r unconscious 
motives. W arw ick  v. S ta te  ex rel, C h a n ce . 548 

384 (A laska 1976).
I t s  p r o v is io n s  o f  th is  s e c t io n  a re  u n a m b ig u -  

Begich v. Je fferson , 441 P.2d 27 (A la ska  1968); 
ck v. S ta te  ex rel. Ch a n ce , 548 P.2d 384 (A laska

«).
A p p o in tm e n t"  is s y n o n y m o u s  w i th  “e m p lo y -

Begich v Je fferson . 441 P.2d 27 (A la ska  1968). 
.jM m ilod, But see Zerbetz v. A laska Ene rg y  C tr .. 708 
**4 1 27 0 , 119 L .R .R  M  (B N A ) 2720 (A luskn  1985).
. P o s i t io n  o f  p ro fit" . — See  Begich  v. Je fferson  
*» P .2 d  27 (A laska  1968).

And  its  in te n t.  — T h e  term  “position o f  profit" was 
W inded  to prohibit all o ther salaried nontem porary  
■jjpteyment under the  U n ited  S ta tes  or the S ta te  o f  
■■•ka Begich v Je fferson , 441 P.2d 27 (A la ska  1968).
> f c p e r in t e n d e n t s  o f  s ta te  s c h o o ls  a n d  s ta te  

t e a ch e r s  h o ld  p o s i t io n s  o f  p r o f i t  w ith in  
prohibition o f  th is  section. B eg ich  v. Je fferson , 441 

f m  27 (A laska 1968).

R e s t r i c t i o n  n o t  d e p e n d e n t  o n  in t e n t  o f  le g is ­
la to r. — T h e re  is no th ing  in  this section m ak ing  its 
restriction  dependent on the  in ten t o f  an ind ividual 
legislator in vo ting  for the bill in question. W arw ick  v. 
S ta te  ex rel. Ch an ce , 548 P.2d 384 (A laska  1976).

P r o h ib i t io n  a p p lie s  f o r  th e  fu l l  s ta tu to r y  p e ­
r io d  re g a rd le s s  o f  th e  a c t s  o f  s u b s e q u e n t  le g is ­
la tu r e s . W arw ick  v. S ta te  ex rel. Ch an ce , 3 P 2 d  384 
(A laska  1976).

T h e  suprem e co urt does not look to events subse­
q uen t to the appoin tm ent hut to the legality o f  the 
appoin tm ent itself. I f  illegal at the tim e it was made, 
no subsequent a ct o f  a la ter legislature can  m ake the 
appoin tm ent legal. W arw ick  v. S ta te  ex rel. Ch a n ce , 
548 P.2d 384 (A laska  1976).

S u b s e q u e n t  a c t io n  b y  le g is la tu re . — Sa lary  
in crease enacted  by a subsequent legisla ture did not 
render moot a case invo lving  the issue o f the legality 
o f  the original appoin tm ent o f a legislator to an office 
the  sa lary o f w h ich  was increased by the  legisla ture o f  
w h ich  he was a member. W arw ick v. S ta te  ex rel. 
C h a n ce . 548 P.2d 384 (A la ska  1976).

A p p o in tm e n t  o f  f o r m e r  le g is la to r  as c o m m is ­
s io n e r  o f  a d m in is t r a t io n .  — T h e  d e a r  language o f  
th is section  prdscribtid th e  appoin tm ent o f a m em ber

(



.Art. I l l ,  § 25 CoXSTlTlTIOX OF ALASKA 564

A d m in i s t r a t i v e  C o d e .  — F o r  governor, see 
6 A A C .  p a n  S.

N O T E S  T O  D E C I S I O N S

A p p l ie d  in S ta te  v Fa irb a n ks X . S ta r  Borough. 736 C i t e d  in Aspen  Exp lora tion  Co rp  v. Sheffield, 739 
P.2d 1140 (A la ska  1987'. P 2 d  150 (A la ska  19871.

S ection  25. D ep a rtm en t Heads. The head o f each principal department shall be a 
single executive unless otherwise provided by law. He shall be appointed by the governor, 
subject t< confirmation by a majority of the members o f the legislature in joint session, 
and shall serve at the pleasure of the governor, except as otherwise provided in this 
article w ith respect to the secretary of state. The heads o f all principal departments shall 
be citizens o f the United States.

R e  v i s o r ’s n o te s .  — Sen a te  Jo in t Resolution  No. 2, 
“chang ing  the nam e o f the  secre ta ry  o f  state to lieu ­
tenant. governor" in 16 sections o f  the A laska  C o n s t i­
tu tion, e ffe ctive  O ctob er 10. 1970, inadverten tly  om it­
ted express a m endm ent o f  th is section.

O p in io n s  o f  a t t o r n e y  g e n e ra l.  — N either custom

nor law requ ires th e  governor to subm it the names of 
the  heads o f  principa l departm ents to the  legislature 
for confirm ation  w hen  they  ca rry  over in office follow­
ing a gubernatoria l e lection. January- 25. 1979 Op, 
A tt'v  Gen.

N O T E S  T O  D E C I S I O N S

C le a r  n a tu r e  o f  p ro v is io n s .  — T h e  provisions o f 
th is  section  and § 26 o f  th is  a rticle  are clea r and 
unam biguous. B rad n er v, H am m ond, 553 R 2d  1 
(A laska  1976*.

P u r p o s e  o f  s e c t io n .  — T h is  section  explicitly  
em pow ers the  governor to appoint and d ism iss the  
head o f ea ch  principa l departm ent. B radner v. H am - 
moral, 553 P2 d  1 iAlask.> 1976*.

T h is  section  sub jects execu tive  appoin tm ents to 
confirm ation  by a m ajority o f  the  m em bers o f  the 
leg isla ture in jo in t session B rad n er v Ham m ond. 553 
P.2d 1 (A la ska  1976*

C o n f i r m a t i o n  is  p a r t  o f  e x e c u t i v e  p o w e r  o f  
a p p o in tm e n t .  — Con firm ation  is not a d istin ct leg­
is la tive  power, bu t ra ther a part o f  the executive 
pow er o f  appo in tm ent w h ich  has in turn  been dele- 
gati-d in som e specific in stan ces by constitu tion  to the 
legisla tive b ranch  o f  governm en t B radner \ H a m ­
m ond, 5.73 P 2 d  1 (A laska  19761.

I .im ita t io n  o n  le g is la t iv e  c h e c k s  o n  g o v e r n o r 's  
p o w e r  to  a p p o in t .  — T h e  lack o f  am biguity  in th is 
section  and  s 26 o f  th is  a rticle  m andate tha t th is  
court in terp re t these  express provisions as em bodying 
not on ly the  m ax im um  param eters o f the delegation o f  
the execu tive  ip p o in tiv c  au thority  througn  th  legis­
lative con firm a tion  fun ction  but. further, that they

delineate the  full ex ten t o f  the  constitu tion 's express 
grant to the  leg isla tive b ranch  o f  check s >n the gov­
ernor's pow er to appoint subord inate executive offic­
ers. B radner v H am m ond. 553 P2 d  1 (A laska 1976)

T h is  section  and 8 26 o f  th is a rticle  m ark the full 
reach o f  the delegated, o r shared, appointive function 
to A laska's legislative b ranch  o f  governm ent Bradner 
1 H am m ond. 553 P.2d 1 (A laska  1976*.

T h e  q u o r u m  fo r  n  j o i n t  s e s s io n  o f  th e  legisla­
t u r e  convened  under A rt icle III, 88 '25 and 26 of the 
A laskn Co n stitu tio n  is a m ajority  o f  the members ol 
the  legislature, or 31 legislators from  either house of 
the  legislature. Abood v. G orsuch . 703 P"2d 1158 
(A laska  1965).

S e c t i o n  1, c h .  82, S L A  1975, is u n co n s t i tu t io n a l,  
— Section  1, ch. 82, S L A  1975, w hich  amends AS 
39.05.020 and purports to au thorize legislative “med­
dling" in the exercise o f  an executive  power, i.e.. the 
appoin tm ent o f  execu tive  officials, is unconstitutional 
because  it is v io la tive  o f  separation o f  power? require­
m en ts  B rad n er v. H am m ond. 553 P2d  1 Alaska 
1976 (,

A p p l ie d  in La rson  v. S ta te . 564 P.2d 363 (Alaska 
1977*. B u cka lew  v. Holloway. 60 1 P.2d 240 Alaska 
1979*. K erttu la  v. Abood. 686 P.2d 1197 (A laska 1934

S ection  26. B oa rd s  and  Com m iss ions. When a board or commission is at the head 
o f a principal department or a regulatory or quasi-judicial agency, its members shall he 
appointed by the governor, subject to confirmation by a majority of the members of ll’1 
legislature in  jo int session, and may be removed as provided by law. They shall be citize” -' 
o f the United States. The board or commission may appoint a principal executive ontcet 
when authorized by law, but the appointment shall be subject to the approval of thi 
governor.

N O T E S  T O  D E C I S I O N S

C le a r  n a tu r e  o f  p r o v is io n s .  — T h e  provision? o f unam biguous, 
th is secKoii old 8 ‘25 o f  (h is a rticle  an* clear and  (A laska  1976*

B ra d n e r  v Ham m ond. FlJd 1

J



F I S C A L  N O T E

STATE OF A LA SKA
2007 LEG IS LA T IV E  SESSION

Revision Dale/Time (Note if correction): 
Title

Fiscal Note Number:
Bill Version.
() Publish Date:

Constitutional amendment relating to the office 
of attorney general

Dept. Affected]_____________
RDU Executive Operations
Component Executive Office_____

HJR006-OOG-EQ-3-16-07
HJR6

OOG

Representatives Crawford and Harris
Requester House State Affairs Committee Component No. 6

Expend itu res /R evenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services • • • • •

Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0

CAPITAL EXPENDITURES | I I I

ICHANGE IN REVENUES ( ) | I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0

Estimate of any current year (FY2007) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal: I

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This analysis emulates the organizational structure of the stales of Washington, Oregon and Arizona. Each of these states has 
an elected attorney general, and each Governor has on-staff counsel to respond to general legal questions, public policy issues, 
internal matters, open meeting laws, ethics laws, revocation of appointments, to handle extraditions and petitions, prepare 
administrative orders, deeds relating to the state’s natural resources, etc., and to carry-out the constitutional requirements of the 
Governor (i.e., executive clemency, messages lo the Legislature, executive orders).

The constitutional amendment proposed by (his resolution would be on the 2008 general election ballot. If approved by the 
voters, the first election of an attorney general would be v ith the next gubernatorial election in 2010 Fiscal impact to the Office 
of the Governor would begin in FY2011. A fiscal analysis for information purposes is attached.

Prepared by: 
Division

Approved by: 
Agency

Gail Fenumiai, Asst Administrative Director Phone 465-3885
Division of Administrative Services Date/Time 3/16/2007, 10:42am

Linda J. Perez, Administrative Director Date 3/16/20u7
Office of the Governor. Division of Administrative Services
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FISCAL NOTE

ANALYSIS CONTINUATION

The fiscal impact below is for illustration purposes only and is based on 2007 costs and salaries. The 
fiscal impact associated with an elected attorney general would not be realized until FY2011, and accurate 
costs will need to be identified then. Additionally, if the voters approve the constitutional amendment calling 
for an elected attorney general, the functions and duties of the attorney general will need to be defined and 
may result in further fiscal impact.

This note assumes an increase in Governor's staff by three positions - an attorney, rg. 26, a paialegal, rg. 
19, and an executive secretary, rg. 14. Fiscal note further assumes existing state-owned space would be

STATE OF ALASKA BILL NO. HJR 6________________
2007 LEGISLATIVE SESSION

available and does not include lease costs.

Personal services: three PFTs 288.0

Contractual: comm., phones, tolls
courier svcs., subscipts, etc. 21.1

Supplies: office/library supplies 10.8

Total estimated annual costs: 319.9

Additional first year set-up costs:

Equipment: office furniture,DP and
communication equipment 43,5*

* 43.r first year set-up costs only and not 
included in annual estimate

P a g e  2 o f  2



L e g i s l a t i v e  R e s e a r c h  A g e n c y

Alaska State Legislature
iju oewara atrsei, auiie ZI8 

Juneau, Alaska 99801-2196

Phone: (907) 465-3991 
Fax: (907) 463-3351

March 9, 1995

M EM O R AN D U M

TO.

FROM: Gordon S Harrison,

RE Issue of An Elected Attorney General In Alajka
Research Request 95.150

You asked for background information on the issue of electing the attorney general in Alaska, in 
contrast to the present practice of the governor appointing the attorney general This 
memorandum briefly discusses the existing constitutional structure of the executive branch and the 
attorney general as an appointed department head; past efforts to change this constitutional 
scheme, a summary of the case for and against an elected attorney general, and the current 
controversy of the role of the attorney general in the recent withdrawal of the state’s appeal in the 
Babbitt lawsuit against the federal government.

Constitutional Structure of the Executive Branch, and the Appointed Attorney General

Article III, Section 24 of the Alaska Constitution states, in full:

Each principal department shall be under the supervision of the governor.

Article III, Section 25 states, in pertinent part:

The head of each principal department shall be a single executive unless 
otherwise provided by law. He shall be appointed by the governor, subject to 
confirmation by a majority of the members of the legislature in joint session, 
and shall serve at the pleasure of the governor. . . .

These two brief constitutional provisions create in Alaska a unified executive branch of 
government Unlike the situation in most other states, in Alaska the heads of major executive
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branch agencies are appointed and serve at the governor's pleasure: only the governor and 
lieutenant governor are popularly elected,1

The constitution gives to the legislature the power to determine the number of principal 
departments and the duties of each. It established the Department of Law as one of 16 principal 
departments in the executive branch, including the Office of the Governor (AS 44.17.005). The 
attorney general is the head of the Department of Law (AS 44.23.010), and therefore, the person 
serving jn that position is appointed by the governor and serves at the governor's pleasure as do 
the other department heads.2 The state constitution would have to be amended to select the 
attorney general by popular election.

This constitutional scheme was adopted by the delegates to the constitutional convention to avoid 
the fragmentation of executive authority that results from independently elected department heads. 
They wanted the executive branch to be efficient in its operation and the governor to be 
accountable to the voters for the performance of the executive agencies. They gave the governor 
the power necessary to manage the administrative agencies, and they expected the governor to 
answer for his or her management. The delegates were firmly committed to the principle of a 
strong and accountable governor, and they rebuffed several efforts to weaken the governor’s 
control over the attorney general, including proposals to elect the attorney general, Speaking on 
the floor of the convention against such a proposal, delegatt McLaughlin stated.

If we yield in one respect, we might as well elect our commissioner of welfare, 
our commissioner of education, and having provided those, I feel that we 
should go right down the list and completely dissipate the theory (of the 
strong executive],. . ,3

Delegate Ralph Rivers, who said he was initially inclined to support the idea of an elected attorney 
general, argued strenuously against it. He said he came to realize that:

...  if you are going to let the governor’s administration be held responsible for 
the conduct of that administration, you have got to at least give the governor 
an attorney general of *\is own choice Under [the proposal for an elected

'The lieutenant governor has no constitutional powers and few statutory powers.

2The Department of Education is an exception to this sche ic. Under the grant of 
authority in Article III, Section 25, to determine by law whether the head of each department shall 
be a single executive or otherwise, the legislature has decided to place a board at the head of this 
department The method of selecting the executive officer of this department is provided in Article 
III, Section 26.

2Proceedings o f the Alaska Constitutional Convention, p 2196. Both Delegate Rivers
and McLaughlin were attorneys



attorney general] he might get an attorney o f the opposite political faith. He 
might get one o f his own party who is either inadequate or who is hostile to
him In either case, the governor could say at the end o f his term, i f  things
haven't gone well, "We had a good program but that attorney general you 
foisted upon me wrecked our program."4

This proposal for an elected attorney general, which took the form o f an amendment to the 
committee recommendation for appointed department heads, was defeated on the floor o f the 
convention by a vote o f 40 to 12. A subsequent proposal to have the judicial council screen 
candidates for the post o f attorney general was defeated by a vote o f 36 to 18. The delegates 
clearly wanted the state attorney general to be appointed by, and serve at the pleasure of; the 
governor.

March 9, 1995
Page 3

Proposed Constitutional Amendments Creating an Elected Attorney General

Although the matter was settled in the constitution, it was not settled in the minds o f some people, 
and support for an elected attorney has lingered. A resolution was introduced in the first state 
legislature to amend Article I I I o f the constitution to elect the attorney general, and some 26 
resolutions have been introduced over the years to the same end.1 However, none o f these 
measures has received the necessary two-thirds majority vote to be placed on the ballot for 
ratification.

Arguments For and Against An Elected Attorney General

Proponents o f an elected attorney general believe that the independent legal judgment o f an 
appointed attorney general is compromised by his or her political ties to the governor. 
Accordingly, an elected attorney general is thought to bring an objective legal perspective to the 
office. There are at least two sources o f "political" pressures to which the appointed attorney 
general is susceptible. These are the pressures (tacit i f not expressed) to treat favorably campaign 
contributors, special interests aligned with the governor, and various electoral allies, and the less 
insidious but more pervasive pressures to provide contrived legal support for the governor's

4Proceedings, p 2198

5The most recent resolution proposing an elected attorney general was Senate Joint 
Resolution 12, 14th legislature (1985-86) At least one bill was introduced to hold a statewide 
advisory vote on the question o f electing the attorney general (House Bill 456, 13th legislature, 
1983-84). Resolutions have also been introduced from time to time to provide for the election o f 
district attorneys
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programs, policies, and legislation. It should be noted that sensitivity of legislators to these 
concerns was far more acute in earlier years when the legislature lid not have its own counsel and 
relied exclusively on the attorney general for legal advice. In this situation, when questioning the 
legality of a bill proposed by the governor, or when seeking defense of a legislator's bill that the 
governor alleges is illegal, legislators would have preferred to hear from an elected attorney general 
rather than a lawyer from the governor's cabinet. With their own legal staff to turn to, legislators 
today are no longer dependent upon legal advice from a source that has conflicting interests.

Defenders of the constitutional status quo point out that an elected attorney general would not be 
free from political influences but merely substitute his or her own for those of the governor. An 
elected attorney general is a politician no less than the governor, and must raise campaign funds 
for a statewide contest and cultivate electoral favor wherever it can be found. Furthermore, 
experience shows in states with an elected attorney general that the office is often a stepping stone 
for the governor’s office. Thus, the elected attorney general is very likely to be an ambitious 
politician, and it is not unusual for an attorney general to run against the governor in whose 
administration he serves. Under these circumstances there is no reason to expect more objective 
and independent legal judgment from an elected attorney general than from an appointed one.

Defenders of the status quo also see wisdom in the original constitutional design of the executive 
branch, which does in fact result in efficient administration and political accountability. Under the 
current system, when things go awry the governor cannot dodge responsibility by blaming others. 
Finally, advocates of an appointed attorney general argue that the state is more likely to be served 
by a person of legal competence and talent if that person is appointed rather than elected.

An Elected Attorney General and the Babbitt Lawsuit

We presume that the current interest in the role of the attorney general in Alaska has been 
generated by the decision of Governor Knowles to withdraw the state's appeal in the lawsuit 
Alaska v. Babbitt. Questions arose about the duties and responsibilities of the attorney general in 
this case because the same person, Bruce Botelho, both filed the suit as attorney general for 
Governor Hickel and withdrew it as attorney general for Governor Knowles. It has been suggested 
by people who disagreed with the decision to drop the appeal that an elected attorney general 
would have been compelled to defend k.ie state's vital interest and continue the appea, 
notwithstanding the governor's desires. This proposition deserves some discussion, even though 
a definitive response is not possible It is conceivable that an elected attorney general would have 
acted differently from Attorney General Botelho in the Babbitt suit, but there are strong reasons 
to think he might not have. The outcome in any particular hypothetical case would, of course, 
depend on many factors, including the political values of the elected attorney general as well as the 
precise terms of the constitutional and statutory provisions that established the elected office of 
attorney general in Alaska. Generally speaking, however, it is understood that elected attorneys



general defend the positions of executive officers and agencies if those positions are reasonable and 
formulated by a defensible process. In matters o f public policy, where the best interests o f the state 
are at issue rather than the legality o f a position, the attorney general is usually expected to defer 
to the governor:

There is no reason to assume that the attorney general can ascertain the public 
interest better than the governor, who is elected in the same statewide election 
but indisputably attracts more interest and attention than the attorney general.6

The California Supreme Court, in The People ex rel. George Deukmejian v. Brown, 624 P 2nd. 
1206 (1981), held that, under state constitutional provisions similar to those in Alaska regarding 
the governor’s supervisory powers over the executive branch:

. . .  if a conflict between the Governor and the Attorney General develops over 
the faithful execution of the laws of this state, the Governor retains the 
"supreme executive power" to determine the public interest; the Attorney 
General may act only "subject to the powers" o f the Governor,

The court’s decision in this case is attached. The majority decision and the dissent, although 
presented in the context of California constitutional law, are sugf-stive of the broader issue o f t' c 
extent o f the common law powers o f attorneys general to safeguard the public interest.

One must bear in mind that governors and elected attorneys general have a mutual interest in 
avoiding public spats. Therefore, as a practical matter, potential for conflict over the Babbitt 
appeal would doubtless have been perceived by the governor and the elected attorney general and 
a contest between them avoided by negotiation (tacit or overt). Thus, the outcome in the Babbitt 
controversy under our hypothetical situation could have gone either way—appeal or not appeal-on 
the basis of political judgments by the two key players.

Questions concerning the powers and duties of elected attorneys general, and the advantages and 
disadvantages of an elected position versus an appointed position, are very complex, and they are 
treated only in cursory fashion in this memorandum. If you would like additional information, or 
additional reading material on the subject, please let us know

A ttachm en ts
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‘Scott M. Matheson, Jr.. "Const ru onal Status and Role of the State Attorney General," 
University o f Florida Journal o f Imw and Public Policy, Fall, 1993, p 15.
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172 Cal.Rptr. 478 
The PEOPLE ex rel. George 
DEUKMEJIAN. as Attorney 

General, etc.. Petitioner,
v.

Edmund G. BROWN, Jr.. as Gover jr, 
etc., et al., Respondents;

California State Employees’ Association 
et al., Interveners.

S.F . 24252.

Supreme Court of Ca lifo rn ia .
In Bank.

March 12. 1981.
Rehear ing  Den ied A pr il 22, 1981.

A ttorney General sought peremptory 
w rit o f mandate to compel State Personnel 
Board. Public Em p loym ent Relations Board, 
Governor, and Contro lle r to perform the ir 
statutory and constitu tiona l duties w ith  re­
gard to recently  enacted State Employer- 
Employee Relations Act. The Supreme 
Court, Mosk, J.. held that A ttorney General 
could not seek ju d ic ia l determ ination of le­
ga lity  of State Employer-Employee Re la ­
tions A ct wh ich was purportedly in deroga- 
tion of C a lifo rn ia  Constitu tion where A ttor­
ney Genera l had represented state c lients, 
g iven them lega l advice w ith regard to 
pend ing lit ig a t ion , and then w ithdrawn and 
sued same c lien ts on next day on cause of 
action aris ing out of identica l controversy.

Petition dismissed.
Richardson, J., dissented and filed an 

opinion.
See also C a l., 172 Ca l.R ptr. 487, 624 

P.2d 1215.

1. Attorney General «=6
Attorney Genera l could not seek ju d i­

c ial determ ination of lega lity of State Em ­
ployer-Employee Relations Act wh ich was 
purportedly in derogation of C a lifo rn ia  
Constitu tion where Attorney Genera l had 
represented state c lients , g iven them legal 
advice w ith  regard to pend ing lit ig a t ion , 
and then w ithdraw n and sued same clients 
on next day on cause of action aris ing  out

of identica l controversy. West's Ann.Gov, 
Code, § 3512 et seq.

2. Attorney Genera l «=6
Attorney General cannot be compelled 

to represent state officers o r agencies if  
Attorney General believes them to be act­
ing  contrary to law, and may w ithdraw  
from statutorily imposed duty to act as 
their counsel, but may not take position 
adverse lo  those same clients. W est’s Ann. 
Gov.Code, §§ 11040, 12512.

3. Attorney Genera l e=6
Where a conflict between Governor and 

Attorney General develops over fa ith fu l ex­
ecution o f laws of the state, Governor re­
tains supreme executive power to deter­
m ine pub lic interest; A ttorney General 
may act only subject to powers o f the Gov­
ernor. West’s Ann.Const. Art. 5, §§ 1, 13.

4. Attorney Genera l e=6
Governor could raise issue o f v io la tion 

o f rule o f professional conduct by motion in  
case before court to en jo in  adverse repre­
sentation of Attorney General; o ve rru ling  
People v. Johnson, 6 Cal. 499.

George Deukmejian , A tty. Gen., W illa rd  
A. Shank and N . Eugene H il l, C h ie f Asst, 
rtttys, Gen.. L. Stephen Porter and R ichard 
D. Martland, Asst. Attys. Gen., Ta lm adge 
R. Jones, George J. Roth, Robert Burton, 
Paul H. Dobson and M Anthony Soares, 
Deputy Attys. Gen., for petitioner.

John C. W akefie ld , Los Angeles, Larry’ C . 
Larsen, G illes Attia, A. J. W e ig le in , Sacra­
mento, A. Roger Jeanson, Haas & N a ja r ia n , 
San Francisco, Thomas A. Farr and Rex H. 
Reed, Springfie ld , Va.. as am ic i curiae on 
beha lf of petitioner.

Tu tt le  & Taylor, Raymond C . F isher, Bar­
bara L. Stocker, Jeffery M. H am er lin g , Los 
Angeles, J. Anthony K lin e , San Francisco, 
Byron S. Georgiou, San D iego, Barbara T. 
Stuart, Sacramento, Jerome 3. Fa lk , Jr., 
Steven L. Mayer, Howard, Prim , Rice, 
Nemerovski. Canady & Poliak, San Francis­
co, Barry W inograd, Salina', K r is t in  Jen­
sen, Robert M iller. W illiam  P. Sm ith , Terry
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F illim an , Sacramento, Gerald Becker, M ar­
tinez, and Ronald B lubaugh, Sacramento, 
for respondents.

Loren E . McMaster, Bernard L. Allama- 
no, Gary P. Reynolds, Sacramento, R ichard 
Lobel, Van Bourg, A llen , W einberg A Rog­
er, Stewart W einberg and Robert J. Bezem- 
ek, San Francisco, for .;.te, venom .

Reich, Adell, Crost & P e rr , H irsch Adell 
Charles P. Scully , Donald C. Carroll 
Charles P. Sku lly , I I ,  Donald H. Wollett, 
Ronald Yank, F rank lin  S ilver, Carro ll. Bur 
dick & McDonough, Bodkin, M cCarthy, Sar 
gent & Sm ith , T im othy J. Sargent, K ev in  
W . Horan, Los Angeles, G ill in , Jacobson & 
W ilson, Ralph L. Jacobson and C yn th ia  T. 
Podren, Berkeley, as amicus curiae on be­
ha lf of intervenors.

MOSK , Justice.
Before reaching the merits of this lit ig a ­

tion in e ither this case or the companion 
case of Pacific Legal Foundation v Brown, 
23 Cal.3d 168, 172 Ca l.Rptr. 487. 624 P.2d 
1215, we address a motion of the Governor 
to dismiss the petition o f the Attorney Gen­
eral herein.

The chronology of events is s ign ificant. 
The 1977 Legis lature adopted a State Em- 
ployer-Emoloyee Relations Act (SEERA). 
(Gov. Code, §§ 3512- 3524.) W h ile  the Gov­
ernor had the measure under consideration 
the then-Attorney General wrote to h im  
under date of September 20, 1977, u rg ing  
him  to sign what he described as "a stan­
dard, well-accepted, ex is ting method of re­
so lv ing labor/management disputes . a 
good step forward." Ten days later the 
Governor signed the measure into law, and 
it became effective on Ju ly 1, 1978.

On January 23, 1979, the Pacific Legal 
Foundation and the Public Employees Ser­
vice Association filed in the Court of A p ­
peal an orig ina l petition for a w r it of man­
date to compel the Governor, the Controller, 
the Public Emp loym ent Relations Board, 
and the State Personnel Board to perform 
the ir constitutional and statutory duties 
w ithout regard to provisions of SEERA , 
contending the leg islation was unconstitu­
tional.

On January 30, 1979, the present A ttor­
ney General, acting through two deputies, 
met w ith  members of the State Personnel 
Board, which had been served w ith  sum­
mons in the Pacific Legal Foundation suit. 
A t the conference the A ttorney General, as 
counsel to the board, outlined the legai pos­
ture of the board and described four legal 
options availab le to it. T his was a classic 
attorney-client scenario.

A t al! times up to that point, the A ttor­
ney General was by law the designated 
attorney for the Governor and the State 
Personnel Board, as w e ll as fr,r the other 
state officers and agencies invo lved herein. 
Government Code section 12511 provides 
that the "Attorney General has charge, as 
attorney, of a ll legal matters in which the 
Sta le is interested . .  ." Section 12512 
provides that the "Attorney Genera l shall 

prosecute or defend a ll causes to wh ich 
the State, or any State o ff :~er is a party in 
his o ff ic ia l capacity; . " (See also Gov. 
Code, 5 18656.)

On February 7, 1979, however, the A ttor­
ney General in itiated the present proceed­
ing  by f ilin g  an independent petition for 
w r it of mandate in the Court of Appeal 
against the Governor and other state agen­
cies, ask ing for relief comparable to that 
sought by Pacific Legal Foundation .

[1] There is no question that at such 
tim e as he believed a potential con flic t ex­
isted, the Attorney General could, as he d id, 
properly w ithdraw as counsel for his state 
clients and authorize them to employ special 
counsel. (Gov. Code, § 11040; D'Amico v. 
Board of Medical Examiners (1974) 11 
Cal.3d 1, 15, 112 Cal.Rptr. 786.) The issue 
then becomes whether the A ttorney Gener­
al may represent clients one day, g ive  them 
legal advice w ith regard to pend ing lit ig a ­
tion, w ithdraw , and then sue the same 
clients the next day on a purported cause of 
action aris ing out of the identica l controver­
sy. We can find no constitutional, statuto­
ry, or eth ica l authority for such conduct by 
the Attorney General.

The rules of professional conduct to guide 
attorneys in the ir relationship w ith clients
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and former clients are w e ll established and 
genera lly  understood by a ll attorneys in this 
state. Rule 5-102 of the State Bar Rules of 
Professional Conduct (3B West's Ann. Bus. 
& Prof. Code (1974 ed., 1980 cum . supp.) 
fo il. § 6076. at p. 92) requires that before an 
attorney may represent interests adverse to 
a c lien t, he must obtain his client's consent 
in w r it ing . For vio lation of this princip le 
w ith  regard to a former c lien t, an attorney 
has been d iscip lined by the State Bar. 
(Galbraith v. Stale Bar (1933) 218 Cal. 329, 
23 P.2d 291.) This court declared in Gal­
braith that "the subsequent representation 
of another against a former c lien t is forbid­
den not merely when the attorney will be 
called upon to use confidentia l information 
obtained in the course of the former em ­
ployment. but in  every case when, by reason 
o f such subsequent employment, he may be 
called upon to use such confidentia l infor­
mation .” (Italics in orig ina l; id. at pp. 332- 
333, 23 P,2d 291.)

We took s im ilar d iscip linary action in 
Hawkins v. Stale Bar (1979) 23 Ca l.3d 622, 
629. 153 Ca l.R p tr 234, 591 P.2d 524, despite 
the attorney’s c la im  that his conflic ting re­
lationship w ith another person arose subse­
quently  to the in it ia l legal consultation w ith 
his client. The relationships, we found, 
‘‘arose contemporaneously"; this is compa­
rable :n tim e span to the chronology here 
between the Attorney General's legal con­
sultation w ith the Personnel Board and his 
f il in g  of a lawsuit against the same board.

Conduct of attorneys has also been dis­
cussed in contexts other than State Bar 
d iscip line. In  Wutchumna Water Co. v. 
Bailey (1932) 216 Cal. 564, 573-574, 15 P.2d 
505, this court declared that "an attorney is 
forbidden to do either of two things after 
severing his relationship w ith a former 
c lien t. He may not do anyth ing which w ill 
in ju rious ly  affect his former c lien t in any 
manner in which he formerly represented 
him  nor may he at any time use against his 
former c lien t knowledge or information ac­
quired by virtue of the previous relation­
ship ." (Ita lics added.) W h ile  the record 
here does not reveal whether the Attorney 
Genera l acquired any knowledge or infor­
mation from his clients, the prohibition is in

the d is junctive: he may not use informa­
tion or "do anyth ing wh ich w ill in ju r io us ly  
affect his former c lien t.” Unquestionab ly 
the Attorney General is now acting ad­
versely lo the position o f his statutory 
clients, one of which consulted h im  regard­
in g  this specific matter.

In  Grove v, Grove Valve <& Regulator Co. 
(1963) 213 Cal.App.2d 646, 653, 29 Ca l.Rptr. 
150, the court enjo ined an -Homey from 
appearing against his former c lien ts be­
cause “there can be no reasonable doubt 
that F leh r’s present employment as attor­
ney for appellant in this action is adverse to 
the interests of his former c lients, since 
appe llant is su ing them over matters wh ich 
are related to and wh ich F lehr became con­
versant w ith during period in wh ich he
represented respond as the ir attorney."
Here, too, the A lt :y General is su ing
former clients over iters tha t arose dur­
ing  the period when oy law  he was counsel 
for those same clients.

To the same effect is Earl Scheib, Inc. v. 
Superior Court (1967) 253 Cal.App.2d 703, 
706. 61 Cal.Rptr. 386, in wh ich the court 
declared "The rules wh ich underlie our deci­
sion have long been w ritten in the books so 
that he who runs m ight read. 'It is the 
duty of an attorney; . (e) To m a in ta in
inv io la te  the confidence, and at every peril 
to him self to preserve the secrets, o f his 
client.' (Bus. A Prof. Code, § 6068.) 'A 
member of the State Bar shall not accept 
employment adverse to a c lien t or form er 
c lien t, w ithout the consent of the c lien t or 
former client, re lating to a matter in refer­
ence to which he has obtained confidentia l 
information by reason o f or in the course of 
his employment by such c lien t or former 
c lien t.'"  (See also Anderson v. Eaton 
(1930) 211 Ca l. 113, 116, 293 P. 788.)

In State of Ark. v. Dean Foods Products 
Co., Inc (8th C ir. 1979) 605 F.2d 380, 384, it  
was held that the "attorney-client re la tion ­
ship raises an irrefutab le presumption that 
confidences were disclosed.” D isqua lif ica ­
tion of the Attorney General was upheld 
because of his prior representation o f a 
lit ig an t; whether he "did in fact receive
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confidentia l in form ation i* irre levant, the 
policy considerations of the Code p rec lud ing  
that in q u iry .” (Id., p. 386.) The same doc­
tr ine was enunciated in General Motors 
Corporation v. C ity o f New York (2d C ir .
1974) 501 F.2d 639, 648, and Emle Indus­
tries, In c  v. Patentex, In c  (2d C ir . 1973) 
478 F.2d 562, 571, Also see Kramer, Ap­
pears nee o f Impropriety (1980) 65 M inn .L . 
Rev. 243, 255.

[2] But, contends the Attorney General, 
he is not bound by the rules that control the 
conduct of other attorneys in the state be­
cause he is a protector o i the pub lic  in te r­
est. We have acknowledged "the Attorney 
General's dual role as representative of a 
state agency and guard ian of the pub lic 
interest." (D'Amico v. Board o f Medical 
Examiners, supra, 11 Ca l.3d at p. 15, 112 
Ca l.R ptr. 786.) The Leg is lature has im ­
p lied ly recognized that a conflic t m ight 
arise because of that dua lity by g iv ing  the 
A ttorney General the r ig h t to w ithdraw  
from representation of his statutory clients 
and to perm it them to engage private coun­
sel. (Gov. Code, § 11040.) We find  noth ing 
in  that circumstance, however, to ju s t ify  
re laxation of the p reva iling  rules govern ing 
an attorney's r igh t to assume a position 
adverse to his c lients or former clients, par­
ticu la r ly  in lit ig a t ion  that arose during  the 
period o f the attomey-client relationship. 
In  short, the Attorney General cannot be 
compelled to represent state officers or 
agencies if  he believes them to be acting 
contrary to law , and he may w ithdraw  from 
his statutorily  imposed duty to act as the ir 
counsel, but he may not take a position 
adverse to those same c lien ts .1

The Attorney General insists nevertheless 
that he has a common law right, undefined 
and unrestrained, to sue in his role as "the 
People's legal counsel” the Governor and 
other pub lic  offic ia ls and agencies, This 
c la im  presupposes that the Attorney Gener­
al may determ ine, contrary to the views o f 
the Governor, wherein lies the pub lic  inter-

I. Ward v. Superior Court (1977) 70 Cal.App 3d 
23. 138 Cal.Rptr, 532. is not to the contrary. 
There the lawsuit was brought by the assessor 
but not as a public official: he sued the county

est. W hile there is no question that we 
may consider common law  practices, we 
may do so only if  they are not superseded 
by or in  conflict w ith constitutional or stat­
utory provisions. (People v. New Penn 
Mines, Inc. (1963) 212 Cal.App.2d 667, 28 
Ca l.R ptr. 337.) In  this instance the Consti­
tu t ion—the highest ind icator o f the pub lic  
interest—is both apposite and unam b igu ­
ous.

[3] A rtic le V, section 1, of the C a lifo rn ia  
Constitu tion provides that “The supreme 
executive power of this State is vested in 
the Governor. The Governor shall see that 
the law  is fa ith fu lly  executed." A rtic le  V, 
section 13, defines the powers of the A ttor­
ney General inter a lia  in this manner: 
"Subject to the powers and duties o f the 
Governor, the Attorney General 3hal! be the 
ch ie f law officer of the Sta le." The consti­
tu tiona l pattern is crystal clear: if  a con­
flic t between the Governor and the A ttor­
ney General develops over the fa ith fu l exe­
cution of the laws of this state, the Gover­
nor retains the "supreme executive power” 
to determ ine the public interest; the A ttor­
ney General may act on ly "subject to .he 
powers" of the Governor.

Consistent w ith the Constitu tion , Govern­
ment Code section 12010 provides: “The 
Governor shall supervise the o ff ic ia l con­
duct of all executive and m in iste r ia l o ff i­
cers." (Spear v. Reeves (1906) 148 Ca l. 501, 
504, 83 P. 432.) The Attorney Genera l is an 
executive officer who “shall report to the 
Governor the condition of the affa irs o f his 
o ffice” (Gov. Code, § 12522).

We recognize there are cases :n other 
jurisd ictions that perm it the ir attorneys 
general to sue any state o fficer or agency, 
presumably w ithout restriction. Sucn op in ­
ions arise, however, under the pecu liarities 
of the preva iling  law in those several states, 
and are not persuasive here. (See, e. g., 
Conn. Com'n. v. Conn. Freedom o f Informa­
tion (1978) 174 Conn. 308, 387 A.2d 533); 
Feeney v. Commonwealth (1977) 373 Mass.

supervisors 'individually and as a taxpayer.'' 
(Id. at p. 27. 138 Cal.Rptr 532.) Therefore the 
conn held ihe county counsel could represent 
the supervisors in defendinx the lawsuit.
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359, 366 N.E.2d 1262; E.P.A. v. Pollution 
Control Bd. (1977) 69 Ill.2d 394, 14 Ill.D ec . 
245, 372 N .E2 d  50; Commonwealth ex rel. 
Hancock v. Paxton (Ky.1974) 516 S.W.2d 
865.)

On the other hand, several jurisd ictions 
have prevented the attorney general from 
acting  w ithou t constitutional or statutory 
authority . A federal court found it incon­
gruous for an attorney general, purporting 
to act for the people, to mount "an attack 
by the Sta le  upon the va lid ity  of an enact­
ment o f its own legislature." (Baxley »*. 
Rutland (D.Ala.1976) 409 F.Supp. 1249, 
1257; see also H ill v. Texas Water Quality 
Bd. (Tex.Civ.App.1978) 568 S.W.2d 738; 
Motor Club o f Iowa v. Dept, of Transp. 
(Iowa 1977) 251 N.W.2d 510, 515; People ex 
rel. Witcher v. District Court, etc. (1976) 190 
Colo. 483, 549 P.2d 778; Garcia v. Laugh tin 
(1955) 155 Tex. 261, 285 S.W.2d 191, 194; 
State v. Hagan (1919) 44 N .D . 306, 175 N .W  
372, 374; State v. Huston (1908) 21 Okl. 782, 
97 P. 982, 989.)

Arizona, the constitution of which, like 
ours, declares that its governor “shall take 
care tha t the laws be fa ith fu lly  executed” 
(Ariz.Const,, art, V, § 4), reached the same 
conclusion as we do herein. In  Arizona 
State Land Department v. McFate (1960) 87 
Ariz. 139, 348 P.2d 912, 918, the supreme 
court o f that state declared in an unan i­
mous op in ion , "S ign ificantly , these powers 
are not vested in the Attorney General. 
Thus, the Governor alone, and n * the A t­
torney General, is responsible for the super­
vision o f the executive department and is 
obligated and empowered lo  protect the 
interests of the people and the State by 
tak ing care that the laws are fa ith fu lly  
executed."

The Arizona court further observed, w ith 
regard to a su it by the attorney general 
against a state agency: "Two propositions 
flow genera lly from this conception, embod­
ied in our statutes, of the basic role of the 
A ttorney General as 'legal advisor of the 
departments of the state' who shall 'render 
such legal services as the departments re­
qu ire ’ [citation): the assertion by the A ttor­
ney General in a jud ic ia l proceeding o f a

position in conflict w ith a State department 
is inconsistent w ith his duty as its legal 
advisor; and the in it ia t io n  of lit ig a t ion  by 
the A ttorney General in furtherance of in ­
terests of the pub lic genera lly , as d is tin ­
guished from policies or practices o f a par­
ticu la r department, is not a concom itant 
function of this role." (Id. 348 P.2d at p. 
915)

We are not unm ind fu l that the Attorney 
General may have injected h im se lf into the 
lit ig a t ion  in itia ted b> Pacific Legal Founda­
tion w ith  the public interest in m ind as he 
perceives it. We discussed a comparable 
circumstance in Anderson v. Eaton, supra, 
211 Ca l. at page 116, 293 P. 788: “Nor does 
it matter that the in tention and motives of 
the attorney are honest The ru le is de­
signed not alone to prevent the dishonest 
practit jn e r  from fraudu lent conduct, but 
as w e ll to preclude the honest practitioner 
from pu tt in g  h im se lf in a position where he 
may be required to choose between conflic t­
ing  duties, or be led to an attempt to recon­
c ile  con flic t ing  interests, rather than to on- 
force to the ir fu ll extent the rights of the 
interest which he should alone represent."

[4] F in a lly , we conclude that Governor 
has chosen a proper remedy. It  has been 
held that one wav "in which the issue of a 
vio ., tion o f the rule [of professional con­
duct) may be raised is by a motion by th»* 
former c lien t in the case before the court to 
en jo in  the adverse representation." (Big 
Bear Mun. Water Dist. v. Superior Court 
(1969) 269 Cal.App.2d 919, 927, 75 Ca l.Rptr. 
580, and cases cited.) To the extent People 
v. Johnson (1856) 5 Cal. 499, perm itted the 
A ttorney General to sue the Governor, it  is 
disapproved.

For the reasons stated, we en jo in the 
Attorney General from proceeding in this 
matter and order that the a lternative w rit 
be discharged and the petition be dismissed.

B IR D , C. J., and T O B R IN ER  and N EW ­
M AN , JJ„ concur.

R IC H A R D SO N , Justice, dissenting.
I respectfu lly dissent, and regret today’s 

m a jority opin ion. It  may well serve to de­
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p r ive  the office 
its trad itiona l authority to in it ia te  ju d ic ia l 
proceedings which challenge the constitu­
tiona l basis for procedures which are under­
taken or threatened to be undertaken by 
p ub lic  o ffic ia ls , in c lu d in g  the Governor, 
when the A ttorney General reasonably and 
in  good fa ith  believes such procedures to be 
defective . The A ttorney General's trad i­
t iona l watch-dog function and his power to 
cha llenge questionable o ff ic ia l conduct are 
im portan t and necessary tools to assure the 
continued in tegrity  of our system of 
government. The ir loss would deprive the 
people of a first line  of protection against 
im proper executive conduct in appropriate 
cases. I trust that courts, in c lud ing  ours, 
w ill in the future narrow ly lim it the app li­
cab ility  of today's decision.

In  the consolidated proceedings presently 
before us. petitioners have challenged the 
constitu tiona l basis for the State Employcr- 
Employee Relations Act (SEERA). (Gov. 
Code, § 3513.) In the instant cause—one of 
the consolidated proceedings— the Attorney 
Genera l appears as petitioner on behalf of 
the People of the State of Ca liforn ia . The 
m a jority  do not reach in the ir op in ion the 
substantive merits o f the Attorney Gener­
al's petition , but exam ine on ly a motion by 
respondent Governor to dismiss the petition 
on the ground that Attorney General is 
d isqua lif ied  from  f il in g  it. O n ly  that same 
lim ited  issue is addressed in this dissenting 
op in ion A fter the re lie f sought by peti­
tioners in the consolidated cases was or­
dered by the Court o f Appeal, the Governor 
petitioned this court for hearing and s im u l­
taneously moved "to have th„ Court 
dismiss the A ttorney General's petition and 
to d isqua lify  the A ttorney General from 
any further partic ipation in those proceed­
ings." This issue was argued before the 
court in con junction w ith argument on the 
substantive merits.

S E E R A  purports to provide for collective 
barga in ing  for state ci /il service employees 
as to wages, hours and other terms and 
conditions of state employment. However, 
it is also provided in  C a lifo rn ia  Constitu­
tion. article V I I  (formerly art. XX IV ) that 
the State Personnel Board (SPB) shall ad*

ments and promotions, the f ix in g  of Proba­
tionary periods and classifications, the 
adoption of rules authorized by statute, and 
the review  of d iscip linary actions a ffecting 
employees of the sta le . The substantive 
question thus at issue but not here exam ­
ined is whether the constitu tiona l role of 
the SPB preempts the setting o f salaries of 
c iv il service employees and. if  so, whether 
S E E R A  infringes on such constitu tiona lly  
vested authority. It  is the A ttorney Gener­
al's position that the ju r isd ic tion  of the SPB 
to prescribe classifications for c iv il service 
positions is so in tegra lly  bound up w ith the 
sett ing  of salaries that the leg is la tive at­
tem pt through S E ER A  to subject the sala­
ry-setting function to the barga in ing  proc­
ess conflic ts w ith artic le V I I .

We have said recently that, "The A ttor­
ney General is the ch ief law  o fficer of 
the State (Cal.Const., art. V, § 13). .As such 
he possesses not only extensive statutory 
powers but also broad powers derived from 
the common law re lative to the protection 
o f l i .e  pub lic interest. [C itations omitted.) 
'[H]e represents the interest of ,e people 
in a matter o f public concern.' [C itation 
om itted.) Thus, 'in the absence of any leg ­
is la tive restriction, [hej has the power to 
f ile  any c iv il action or proceeding d irectly 
in v o lv in g  the rights and interests of the 
state, or which he deems necessary for the 
enforcement of the laws of the state, the 
preservation of order, and the protection of 
pub lic  rights and interest-' [C ita tion om it­
ted.) Conversely, he has the duty to defend 
a ll cases in which the state or one o f its 
officers is a party. (Gov.Code, § 125L2.) In  
tne course of d ischarg ing this duty he is 
often ta iled  upon to make legal determ ina­
tions both in his capacity as a representa­
t ive  of the public interest and a3 statutory 
counsel for the state or one o f its agencies 
or officers." (D'Amico' v. Board o f Medical 
Examiners (1974) 11 Cal.3d 1, 14-15, 112 
Ca l.R p tr . 786.)

In  v iew  of our foregoing description of 
the A ttorney Genera l’s un ique representa­
tive  capacities which clearly d istinguishes 
h im  from attorneys genera lly , no c la im  !s



1212 Cal. 624 PACIFIC REPORTER, 2d SERIES

now made by anyone that the Attorney 
Genera l cannot seek a ju d ic ia l declaration 
of the in va lid ity  of S E ERA  on constitution­
al or other grounds. In  fact, the Attorney 
Genera l not only has the r ig h t but an obli­
gation to present what he deems to be in 
the pub lic  interest in  the face of potential 
conflicts w ith  state agencies wh ich he nom i­
na lly  represents. “ In  the exceptional case 
the A ttorney General, recognizing that his 
paramount duty to represent the public in­
terest cannot be discharged without conflict 
may consent to the employment of special 
counsel by a state agency or officer. (See 
Gov.Code, § 11040.)" (D'Amico, supra, at p. 
15, 112 Ca l.Rptr. 786, ita lics added.) Nor 
can there be any question but that the 
Governor is the ch ief executive officer of 
the state and that in the performance of the 
Governor’s executive function the Attorney 
General is his subordins'e.

However, a state A ttorney General is 
more than a mere appendage to a Gover­
nor’s office. As our description in D'Amico 
makes abundantly clear, the Attorney Gen­
eral is an independent constitutional officer 
vested w ith  very broad powers derived from 
both common law and statutory origins. 
He is fa r more than a ta il on the Governor’s 
kite. I t  would be a serious breach on the 
part of an Attorney General if  he or she 
failed to challenge a leg islative enactment 
which he or she believed w ith good cause to 
lack constitutiona l basis, evei. though the 
enactment was then active ly supported by a 
Governor. Such a challenge is not an act of 
insubord ination proscribed by the language 
o f artic le  V , section 13 of the Constitution 
p rov id ing that as "chief law  officer of the 
state” the Attorney General is "[s]ubject to 
the powers and duties o f the Governor." 
A ll powers and duties, inc lud ing  those of 
the executive, are lim ited  by the law fu l 
exercise thereof, and the Attorney General 
cannot be constrained e^k ing a jud ic ia l 
pronouncement of the la . . , ilness of legisla­
tion wh ich the Governor would implement.
I f  the Governor could impose such lim ita ­
tions on the Attorney Genera l—as in this 
case by preclud ing a constitutional chal­
lenge to S E ER A —then the Attorney Gen­
eral would not be able to test or challenge

any enactm ent w ithout executive approval, 
and the system of checks and balances env i­
sioned by the Constitu tion would fa il. Such 
a conceptual paralysis is unth inkab le , of 
course, and the ma jority , fortunate ly , do 
not urge this position.

N otw iths tand ing  the foregoing, the ma­
jo r ity  concludes that in the particu lar c ir ­
cumstances of this case the A ttorney Gener­
al has conducted his office in a manner 
which d isqua lif ies h im , thus leav ing the 
pub lic interest w ithout any representation 
in these proceedings, The d isqua lify ing  
conduct is said to deny respondents a fa ir 
opportun ity to l it ig n e  issues on the merits 
because of advantages gained by the A ttor­
ney Genera l through his relationships to 
some or a ll of respondents. The challenged 
conduct consists o f (1) a letter sent by the 
A ttorney General on September 20. 1977, to 
the Governor u rg ing  him  to sign the leg is la­
tion (Sen. B ill No. 839) enacting S EERA  
into law . (2) a conference between deputy 
attorneys general and representatives of 
the SPB on January 30, 1979, at which the 
deputies urged the in va lid ity  o f S E ERA  
and sought SPB support in  seeking a judi- 
cis> declaration thereof, and (3) u tilization 
o f those same deputies who had previously 
represented SPB to prosecute the instant 
proceedings.

The le tte r is o f lit t le  s ign ificance . A l­
though form er Attorney Genera l Younger 
urged the Governor to sign Senate B ill No. 
839, it  is c lear that because the Governor 
Dad been active in procuring the legislation 
he would s ign it independently of the A ttor­
ney G enera l’s recommendation. The con­
tent of the letter deals w ith  continu ing  
efforts by public employees to ga in  some 
partic ipation in the determ ination o f their 
work ing conditions and compensation, not­
ing that "some public employees tend to 
believe the ir only effective tool to get prop­
er attention is to strike.” W h ile  the letter 
does not address constitutiona l or other le­
gal issues, it  concludes that the "b ill w ill 
assist greatly  in resolv ing [existing] griev­
ances."

The letter may well be viewed as an 
effort f in a lly  to confront issues which must
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be resolved in the event that collective bar­
ga in ing  by state employees is implemented. 
These proceedings are a step in such resolu­
tion. The Attorney General's le tter seeks 
to move these long-standing issues toward a 
f in a l resolution w ithout addressing the is­
sue of constitutional in firm ities , if  any. in 
the legislation.

The Attorney General-SPB conference of 
January 30, 1979, was called by the Attor­
ney Genera l’s office fo llow ing  commence­
ment by Pacific Legal Foundation (PLF) of 
the proceedings now consolidated w ith the 
instant cause. Present at the meeting were 
members of SPB and its executive officers. 
The Attorney General was represented by 
Deputies Talmadge Jones and Stephen Por­
ter. Mr. Jones noted the PLF action in 
wh ich SPB was named a respondent, and 
stated SPB had four options in response 
thereto: (1) to jo in  PLF in urg ing the un­
constitutionality of S E ERA , (2) to remain a 
respondent but lo agree nonetheless that 
S EERA  is unconstitutional, (3) to remain a 
respondent but to take a "noncommittal" 
position as to the constitutiona lity >f SE ­
ERA , or (4) to defend the constit to n a lity  
of S EERA . The deputies recommended the 
first option. They asserted this was the 
unanimous view of those in the Attorney 
Genera l’s office who had considered the 
matter, and that SPB ’s concurrence would 
add weight to that view in court proceed­
ings because of SPB's adm in istrative exper­
tise in concerned areas.

SPB deliberated the matter in executive 
session. I t  unanimously concluded lo re­
m a in a respondent and to continue to assert 
the constitutionality of S E ERA . When so 
advised, the deputies suggested the Attor­
ney General m ight in itia te  an independent 
action cha lleng ing the constitutionality of 
S EERA . While representatives of the A t­
torney General’s office did not meet with 
other respondents, w ith in  a few days of the 
meeting w ith SPB the Attorney General 
informed by letters to the Governor, the 
Controller and the SPB that in the A ttor­
ney General's view S EERA  was unconstitu­
tional and that he would commence an inde­
pendent action for a jud ic ia l declaration. 
The Attorney General consented in the let­

ters to the use of other counsel by the 
addressees. (Gov.Code, § 11040.)

There was no impropriety in  the conduct 
of representatives of the A ttorney General 
in meeting w ith SPB. The representatives 
did no more than inform  SPB o f the A ttor­
ney General's opin ion concern ing the consti­
tutional inva lid ity  of S E ERA . seek the sup­
port of SPB and advise of the poss ib ility of 
an independent action by the A ttorney G en­
eral. Indeed, the Attorney Genera l acted 
well w ith in  his duties and responsib ilities in 
asserting an opin ion that S E E R A  was un­
constitutional. His non jud ic ia l opin ions are 
"accorded great respect by the courts." 
(Wenke v. Hitchcock (1972) 6 Cal.3d 746, 
752, 493 P.2d 1154.) The most re levant 
court decision then appeared to support his 
conclusion. (See Fa ir Political Practices 
Com. v. State Personnel Bd. (1978) 77 Ca l. 
App.3d 52, 56. 143 Ca l.Rptr. 393.) The m er­
its of the constitutional issue were ne ither 
slated nor discussed. The A ttorney Gener­
al sought no information from , and none 
was g iven by. SPB other than its status as a 
party in the action or actions. The A ttor­
ney General forthrightly stated his position 
and reasons for approaching SPB. He 
gained no advantage and SPB suffered no 
disadvantage or prejudice. T h is  has been 
conceded by a ll parties to the action.

The fina l cla im  of m isconduct is likew ise 
wholly w ithout significance. The fact that 
deputies who had earlier .^presented SPB 
are active in prosecuting the A ttorney Gen­
era l’s action against SPB and others raises 
no issue of a breach of confidence. The 
Attorney General's position on C-e merits in 
these proceedings was made clear at the 
outset and we are referred to ne ither spe­
cific advantage gained nor confidence 
breached. Again, this has been conceded by 
the parties.

In  asserting d isqua lification the Governor 
relics on rules 4-101 and 5—102(B), Rules o f 
Professional Conduct. Rule 4-101 provides: 
"A member of the State Bar shall not ac­
cept employment adverse to a c lie n t or for­
mer c lient, w ithout the informed and w r it ­
ten consent of the c lien t or former c lien t,
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re la ting  to a matter in reference to which 
he has obtained confidentia l inform ation by 
reason of or in  the course o f his employ­
ment by such c lien t or former client." Cer­
ta in ly  no one can c la im  in  good faith that 
the A ttorney General obtained confidentia l 
in form ation by d irecting  his September 2C 
1977, le tter to the Governor. In  requesting 
and attend ing  the January 30. 1979, confer­
ence w ith  SPB, and in u t iliz in g  the deputies 
who had partic ipated in that conference to 
conduct these proceedings, the Attorney 
Genera l ne ither sought to ga in nor gained, 
d irectly  or ind irectly , any confidentia l in for­
mation.

The reason for the forego ing meeting be­
comes clear from a communication to the 
Court of Appeal by the A ttorney General 
four days before the meeting w ith SPB. In 
seeking an extension o f tim e to respond to 
the P L F  petition, the A ttorney General 
stated that the petition raised potential con­
flicts of interest among the various respon­
dents, and that ne ither these conflicts nor 
representations by the Attorney General of 
the various respondents, had been resolved. 
The SPB meeting was •■ssential to the A t­
torney Genera l’s determ ination o f which, if 
any, agencies and offices he could rep­
resent. The office of the Attorney General 
approached SPB first as most like ly to 
agree w ith P L F  because SPB had only one 
year earlier forcefu lly argued its exclusive 
constitutiona l r ight to deal w ith the f ix in g  
of salaries for state employees. (See Fair 
Political Practices Com. v. State Personnel 
Bd., supra, 77 Cal.App.3d at p. 56, 143 Cal. 
Rptr. 393.) The Attorney General thus had 
sound reason to believe SPB would jo in him  
in  re jecting  S EERA .

I find  it s ign ificant that SPB itself raises 
no c la im  that—because of the conference or 
the prior representation by certain depu­
ties—a confidence has been breached or 
that there is any impropriety in the A ttor­
ney General's conduct and participation in 
these proceedings. The Governor’s reliance 
on cases dea ling w ith d isqualification of 
private attorneys pursuant to rule 4-101, is 
misplaced. W hen a pub lic attorney is re­
quired by law to fu lf il l his legal duty of 
representing pub lic offic ia ls or agencies in

exercis ing exclusive contro l of c iv il lit ig a ­
tion , the usual attorney-client re lationsh ip 
does not preva il w ith in  the reasonable 
m ean ing o f rule 4-101. (Ward v. Superior 
Court (1977) 70 Cal.App.3d 23. 34, 138 Ca l. 
Rptr. 532.) In  s im ila r fashion it  has been 
held that a county counsel was not disq ali- 
fied from representing in  the ir o ffic ia l ca­
pacities county offic ia ls  sued by the county 
assessor—whom the county counsel had 
previously represented—for defamation and 
v io la tion o f c iv il rights. ( Ward v. Superior 
Court, supra, at p. 34. 138 Ca l.R ptr. 532.)

As an alternative ground for the ho ld ing 
in  Ward that “no attorney-client re lation­
ship existed between the county counsel 
and [the county assessor] w ith in  the mean­
in g  of ru le 4-101," the court further ob­
served: "The purpose of ru le 4-101 forb id­
d in g  an attorney from accepting employ­
ment adverse to a former c lien t is to pro­
tect the former confidentia l re lationship. 
Thus the rule does not app ly where an 
attorney accepts em ploym ent adverse to a 
former c lien t if  the matter bears no re la­
tionsh ip to confidentia l information ac­
quired by the attorney as a result of the 
former attorney-client re lationship ." (Id., 
at p. 34. 138 Ca l.Rptr. 532.) Accord'ngly, 
the Governor’s complete fa ilu re  to establish 
that any confidences obtained by the A ttor­
ney General in his former attorney-client 
re lationships bear on the merits in these 
proceedings is thus fata l to the motion for 
d isqua lif ica tion pursuant to rule 4-101. In  
fact, the issues raised on the merits of these 
proceedings are pure issues o f law , the only 
question being whether a leg is la tive enact­
m ent infringes on a constitu tiona l proscrip­
tion. There is no “confidentia l in fo rm a­
tion" in the possession of respondents 
w h ich—whether or not conveyed to the A t­
torney G enera l—m igh t have any bearing on 
resolut'on of these constitu tiona l issues.

For reasons s im ilar to those wh ich render 
inapp licab le  rule 4-101 in the circumstances 
o f these proceedings, rule 5-’02(B) is also 
not contro lling . Th is  la tter rule provides 
that a "member •>( the State Bar shall not 
represent con flic t ing  interests, except w ith 
the w ritten consent of a ll parties con-
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rhe Attorney Genera l is not, of agency he normally represents, is not to becemed."
courae, representing con flic t ing  interests in 
these proceedings. W h ile  it is true that he 
has represented or now represents clients 
whose interests are in  conflic t w ith  those of 
the A ttorney General as representative of 
the pub lic  interest, such conflicts are inher­
ent in  the applicab le law pursuant to which 
the A ttorney General must conduct himself. 
In  his “dual role as representative of the 
state agency and guardian of the public 
interest” (D'Amico v. Board of Medical E x ­
aminers, supra, 11 Cal.3d 1, at p. 15, 112 
Ca l.R ptr. 786), he may be called upon to 
make determ inations and decisions which, 
wh ile consistent w ith the interests of one 
“c lien t,” are in conflict w ith those of anoth­
er. In  such a case he must serve “his 
paramount duty to represent the public in ­
terest,” w ithdraw  from his other represen­
tations and consent to the ir employment of 
special counsel. (Id.) The Attorney Gener­
al has conducted h im se lf accordingly. In ­
deed, it  is d if f ic u lt  to chart a course of 
conduct more consistent w ith legal require­
ments than that engaged in by the A ttor­
ney General whom the Governor seeks lo 
d isqualify .

The Governors assertion that rule 5- 
102(B) is app licab le to the Attorney General 
in these circumstances, if correct, would 
result in  the d isqua lif ication of the A ttor­
ney General in every instance where he 
had—prior to tak ing action against * oublic 
o ffic ia l or agency gu ilty  of some .al or 
m isfeasance—represented or counseled that 
o ff ic ia l or 3gency on an independent mat­
ter. I t  is manifest that rule 5-102(B) is not 
intended to so handcuff the offic is' who is 
constitu tiona lly  described as the “ch ief law 
enforcement officer of the 3tate" and who 
frequently is t.ne sole representative of the 
pub lic interest. The Attorney Genera l’s 
role, be ing grounded in the common law 
(D'Amico v. Board o f Medical Examiners, 
supra, 11 Cal.3d, at p. 14, 112 Cal.Rptr. 786), 
is thus s im ila r to that role fu lly  recognized 
in sister states. Thus, the Supreme Court 
of Massachusetts has held that the Attor­
ney General, in exercis ing his " ‘common 
law  duty lo  represent the public interest"' 
in a manner contrary to dictates of a public

"constrained by the parameters o f the tra­
d itional attorney-client re la tionsh ip .” (Fee­
ney v. Com. (1977) 373 Mass. 359, 366 
N.E.2d 1262, 1266; see also Conn. Com'n v. 
Conn. Freedom o f Information (1978), 174 
Conn. 308 , 387 A.2d 533, 537 ["This special 
status of the attorney genera l—where the 
people of the state are his c lien ts— cannot 
be disregarded in considering the app lica­
tion of the provisions of the code o f profes­
sional responsibility to the conduct of his 
office."]; E. P A. v. Pollution Control Bd. 
(1977), 69 Ill.2d 394, 14 III.D ec. 245, 372 
N.E.2d 50; Commonwealth ex rel. Hancock 
v. Paxton (Ky.1974) 516 S.W.2d 865.)

The record establishes that the A ttorney 
General has conducted h im se lf w ith  the pro­
fessionalism required of his o ffice , particu­
larly in v iew  of the usual d iff icu lt ie s  at­
tending a transition which occurred in  that 
elective office in January 1979. No cause 
appears for his d isqua lif ica tion , which 
would thereby deprive the people of any 
legal representation in these im portan t pro­
ceedings.

The Governor’s motion should be denied.
Rehearing denied; 

dissenting.
RICHARDSON, J..

G l «(r«um(lSrVrK>
^  "* l ""W

172 Ca l.R p tr. 487 

P A C IF IC  L EGA L  F O U N D A T IO N  et 
*L  Peti'ioners,

v,

Edmund G. BROWN, Jr„ as Governor, 
etc., et al.. Respondents;

California State Employees' Association 
et al., Interveners.

S.F. 24168.

Supreme Court of C a lifo rn ia ,
In Bank.

March 12. 1981.
Rehearing Denied April 22, 1981.

Public interest law organization and 
employee organization sought peremptory
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T h e  A la s K a  A t t o r n e y  G e n e r a l : 

E le c te d  o r  A p p o in t e d ?
by N orm an C. G orsuch

T h e  office o f state a tto rney , genera l 
can e ither strengthen or check the ex­
ecutive branch . T h e  A laska attorney 
genera l plays a s ign if icant ro le  in  p ub lic  
policy-making. C u rren t ly , A laska ’s g ov ­
ernor appo ints the state attorney g e n ­
eral, and u n t ii (he argument about the 
range o f executive power is settled , the 
controversy about the the o ff ic e ’s e le c ­
tion or appo in tm ent w il l persist.

A History and Description of
the Office of the Attorney General
T h e  first office o f the attorney g en ­

eral was created in  1461 when the K in g  
o f Eng land  appo in ted  a person to d irect 
all o f his representatives w ho appeared 
in the royal courts. T h e  com m on  law  
decis ions o f these courts d e f in ed  the 
attorney genera l’s duties, w h ich , in es­
sence, were to protect the royal p rop ­
erty, prerogatives, and revenue , and to 
prosecute those persons accused o f 
com m itting  crim es. E xam p les  o f these 
duties in c luded  recovering for damages 
done to royal property, re g u la t in g p ub lic  
charities and trusts, repea linggrants and 
patents, and prosecuting m isdem eanor 
and felony crim es. By 1700, the attorney 
genera l was accorded m em bersh ip  in

P arliam ent to exp la in  crown le g is la ­
t io n . (,)

W hen  the A m er ican  C o lo n ie s  were 
settled, c o lo n ia l attorneys genera l w ere 
appo in ted  by the royal governors and 
were deem ed to exercise a ll o f the c om ­
m on law  powers inherent in the office o f 
the attorney genera l o f E ng land . A fter 
the Revo lu t ionary  W ar, the new state 
courts dec ided that the com m on law 
powers exercised by the A ttorney G e n ­
eral o f E ng land  and discussed above 
were an inherent part o f the office o f 
state attorney genera l. In  add it io n , most 
states ra tified  this grant o f powers in  
state constitutions o r statutes .<J'

T h e  m ethod o f selecting state a ttor­
neys genera l evo lved in stages. P rio r to 
A ndrew  Jackson’s presidency, most 
states prov ided  for the appo in tm ent o f 
the attorney genera l by (he governor or 
legislature. W ith  the advent o f A nd rew  
Jackson’s presidency, the concept o f 
sovereign dem ocracy emerged. T h e  
peop le were seen as the source o f sover­
e ign power, and they exercised it 
through popu la r ly  e lected offic ia ls . In  
the late n ineteenth century, states began 
to requ ire  the e lec t ion  of the attorney 
genera l. Today , 44 states elect the attor­

ney genera l. O f  the  six states that ap­
p o in t the attorney genera l, most prov ide 
for appo in tm ent by the governor, and 
som e by the leg is la ture or the state su­
p rem e court. W

W ith  the e vo lu t io n  o f sovere ign d e ­
mocracy, state courts dec ided  that stale 
attorneys genera l now  represented the 
rights, prerogatives, and interests o ft lie- 
genera l p u b lic  in  carry ing out th c ii 
com m on  law  duties o f  o ffice . In  effect 
the courts substituted the p u b lic  for (tic­
k ing  as the c lien t o f  the attorney genera l, 
thus g iv ing  the attorney genera l the 
pow er to protect p ub lic  prerogatives, 
property and revenue . Indeed , there arc 
severa l state suprem e court op in ion s  
w h ich  ho ld  that an attorney genera l may 
b r in g  any action in court deem ed  neces­
sary to enforce o r protect any pub lic  
right or interest and as a co ro lla ry  
power may exercise v irtua lly  p lenary 
d iscretion in  the d ispos ition o f such 
action . H owever, w h ile  state attorneys 
genera l possess these com m on law 
powers, state constitu tions or statutes 
may lim it or p rec lude  the exercise o f 
som e or a ll o f t h e m .14'

A no ther deve lopm ent in  the U n ite d  
States has been the expans ion o f  the
THE ALASKA PUBLIC AFFAIRS JOURNAL 37



powers o f state attorneys genera l 
through the  de lega tion  o f  d irect statu­
tory grants o f authority  by the various 
state leg is latures. F o r exam p le , in  most 
states, there  are anti-trust and  consum er 
p ro tect io n  trade regu la t ion  laws and  the 
pow er to enforce them  is de lega ted  by 
most leg is la tures to the  attorney 
g e n e r a l.(5)

F in a lly , the o ff ice  o f the state attor­
ney g enera l has been strengthened as an 
advocate for ih e  peop le  on a broad range 
o f issues for reasons re la ting  to its in s t i­
tu t ion a l characteristics. F irs t, the office 
possesses a firm  p lace in  the trad it io n  of 
E n g lis h  and A m e r ic a n  institu tions; sec­
ond , the o ffice is a statew ide one and, 
therefore , it has (he advantages and dis­
advantages o f statew ide exposure and 
argum ent; th ird , the o ffice is also c lose ly 
connected  to (he state's p o lit ic a l ch ie f 
executive through the pow ers to g ive 
lega l counse l to state agenc ies and to 
represent them  in  lit iga t ion ; fourth , the 
o ffice  has a close connec t ion  to the ju d i­
c ia l system; and fifth , the o ff ice  is staffed 
by attorneys, and thus, a natura l power 
base exists in  the lega l com m un ity  o f the 
state based upon the p rofess iona l re la ­
t io nsh ip  am ong  m em bers o f the Bar. <*>

The Role of State Attorneys 
General in Public Policy Decisions 

It  is p ract ica lly  im poss ib le  to make 
any p u b lic  dec is ion w ithou t know ing 
first, the lega l parameters w ith in  w h ich  
t he agen c y o rp u b ! ic o ff ic ia lm a y a c t;a n d  
second, the adverse lega l consequences
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of proposed courses o f action w ith in  
those parameters. For exam ple , actions 
outs ide (he scope o f a p ub lic  offic ia l's 
statutory powers cou ld  expose the o ff i­
c ia l to personal lia b ility  for any dam ­
ages caused as a result o f the action .

F requently , the practica l bounda- 
r ieso f these lega l parameters are deter­
m ined  by p o lit ic a l constraints. T hus , in 
m any p ub lic  decis ions in vo lv ing  legal 
issues, attorneys genera l p lay a s ig n if i­
cant ind irect ro le  through furn ish ing 
legal advice to h e lp  pub lic  offic ia ls b a l­
ance the adverse lega l consequences of 
(heir decis ions w ith in  those po lit ica lly  
im posed parameters. A n  exam ple o f 
(his ba lanc ing  occurs when d ec id ing  
what can constitu tiona lly  be done  to 
ensure lo ca l A laskan h ire  by out-of- 
state compan ies w hen the most d irect 
way to do so through m andating it by 
statute is unconstitu t iona l based on 
cases dec ided by the A laska and U .S . 
supreme courts. In  this area, (he leg is ­
lature enacted a b il l a llow ing the  A laska 
com m iss ioner o f labor to designate 
econom ica lly  distressed zones based on 
e conom ic  and em p loym ent character­
istics and requ ire  loca l h ire on pub lic  
projects w ith in  those zones. T he  b ill 
was drafted w ith the state attorney 
genera l’s adv ice . It was not tota lly p o ­
lit ic a lly  acceptab le , but was the best 
lega l pos it ion constitu tiona lly  pe rm it­
ted based upon U .S . Supreme Cou rt 
op in ions . E ve n  this new one has been 
cha llenged by a contractor as unconsti­
tu tiona l. T here fo re , this issue w ill once

again be reviewed by the appellate 
courts.

T h e  lega l adv ice g iven  to state o ff i­
c ia ls engaged in  m ak ing  these pub lic 
dec is ions is frequently  found in advisory 
o p in io n s , a w ritten m em o randum  from 
the attorney genera l w h ich  answers a 
ques tion  o f law  posed by any pub lic 
o ff ic ia l in  the state executive or leg is la­
tive b ranch o f governm ent. T h is  m echa­
n ism , next to o ra l adv ice , is the most 
frequently  u t iliz ed  too l in  p ub lic  legal 
practice and plays an im portan t role in 
p o licy  dec is ions.

T he  lega l status o f o p in io n s  by attor­
neys g enera l has been in terpreted fre­
quently  by the courts. T h is  status varies 
from state to state T he  ju d ic ia ry  and the 
leg is la ture genera lly  treat them  as per­
suasive, but not c o n tro llin g  on Ihe  legal 
issues they address. Severa l state courts 
and som e state ‘.atutes prov ide that 
p ub lic  o ff ic ia ls  o f the executive branch 
a re bound  by t h em . E  ve n w hc re t hey arc 
not recogn ized as b in d in g  on executive 
branch offic ia ls , most rec ip ien ts  fo llow  
th em .T h e  advantages in com p ly in g  with 
them  are, first, it can sh ie ld  the offic ia l 
from  the p o lit ic a l consequences of a 
decis ion; and second, it a llow s the p ub ­
lic  o ff ic ia l to re ta in o ff ic ia l im m un ity  
from  any persona l lia b ility  for actions 
taken in  re lia nce  on the o p in io n .(7)

T h e  Powers, D uties and  Ro le  of the 
A ttorney G ene ra l in  O th e r  States 
T he  powers and duties o f other slate 

attorneys genera l range from  a m ax i­
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“An elected attorney general would be 'the 

people 's attorney' and function as an 
ombudsman and watchdog fo r them."

m um  o f h ig h ly  centra lized , exclus ive 
authority to p rov ide  lega l counse l to (he 
state, lit iga te  on  b eha lf o f the state and 
prosecute cr im es to a m in im um  o f 
shared state lega l au thority  w ith  no 
statew ide c r im in a l p rosccufion jurisd ic-  
tion. For exam p le , state attorneys g e n ­
eral do not possess s ._ lcw id e  c r im in a l 
prosecution ju r is d ic t io n  w ith the excep ­
tion o f D e law are , R hod e  Is land , and 
A laska. In  o ther states c r im in a l prosecu­
tion is conducted by e lected or ap­
po in ted m u n ic ip a l, county or c ity  d istrict 
attorneys.

In  add it io n , attorneys genera l usu­
a lly  do not h iv e  exclus ive authority  to 
represent the state in  lit ig a t io n  or to be 
the exclusive lega l advisor to state agen ­
cies. In  m any states, the g overnor’s o f­
fice has its own genera l counse l and 
many state agencies have the ir own 
house counsel. In  those states, the attor- 
n r  ral represents the governor or
ag  on ly  in  court. Legal adv ice to
the governor or agency p rio r to lit ig a t ion  
is furn ished frequently by house cc.m- 
sel. In  most states, w h ile  the attorney 
genera l Issues o ff ic ia l o p in ion s  upon re ­
quest and thus, can in f lu ence  p ub lic  
po licy decis ions; frequently , the a ttor­
ney genera l does not p lay a s ign ificant 
po licy m ak ing  ro le  w ith in  (he slate 
adm in is tra tion because the attorney 
genera l is a com peting  e lected o ffic ia l. 
Exceptions to this s ituation exist when 
the governor and attorney genera l are 
p o lit ica l a llies , share the same p h ilo so ­
phy, or are persona l fr ie n d s .(,)

The Powers, Duties and Role 
o f the Attorney General of Alaska 
In  A laska, the attorney genera l is a 

m em ber o f  the governor's cab inet. As 
sue' ic e  functions as the genera l
counse l to the governor and stale o ff i­
cials. Thus, (he attorney genera l plays a 
constant ro le  in  the deve lopm ent and 
fo rm u la tio n  o f p u b lic  po licy  on a w ide 
range o f issues.

In  add it io n , the A laska Suprem e 
C ou r t has stated that the attorney g e n ­
e ra l has (he exclus ive authority  in  (he 
state governm ent to m ake any and all 
dec is ions re la ting  to the d ispos ition of 
any state lit ig a t io n  and (he exercise of 
this d iscre tion by the attorney genera l 
w ith in  cons titu tiona l bounds is not sub ­
ject to ju d ic ia lre v iew . H ow eve r, in o rd c r 
to m a in ta in  good attorney-client re la ­
tions, the attorney genera l rarely exer­
cises such authority w ithou t consu lta ­
t io n  w ith  and concurrence by the state 
agencies invo lved . In  m a jo r cases, the 
attorney genera l a lso consults w ith the 
g o ve rn o r  a nd , if  necessary, the 
leg is la ture . w

T h e  A laska attorney genera l is ap ­
po in ted  by the governor, con firm ed  by 
Ih e  leg is la ture , and serves at (he p leas­
ure o f the governor. In  Sections 44,23. 
010 060 o f the A laska Statutes, the le g ­
is la ture created the O ff ice  o f the Attor 
ney G en e ra l as C h ie f  o f the State D e ­
partm ent o f L aw  and vested that depart­
ment w ith  certa in powers. Those powers 
are as follows:

1. p ossession o f  authority as the ex­

c lus ive lega l adv isor to the state execu­
tive branch o f governm ent, exercis ing 
this power through the drafting or re­
v iew ing  o f a ll executive branch legal 
instruments and  leg is la tion , and the 
render ing  o f lega l op in ions;

2. R epresentation o f the state in  a ll 
c iv il lit iga tion ;

3. P rosecution o f a ll v io la t ions of 
state c r im in a l laws;

4. In it ia t io n  o f actions to co llect 
state revenue;

5. R e com m end a t io n  to .he  leg is la ­
ture o f necessary changes in  the law;;

6. P rom o tion  o f un ifo rm  !av.s 
adoption;

7 P reparation o f in fo rm a tion  on 
land lo rd  and tenant rights;

8. Possession o f exclusive authority 
to enforce the consum er protection 
and anti-trust laws; and

9. Possession o f a ll com m on law 
pow crsgenera lly  inherent in the office 
of the attorney genera l. Thus , the 
A laska attorney genera l is an exam ple 
ofthe h igh ly  cen tra lized  exclusive legal 
authority m ode l.

A rgum ents in  S uppo rt of
E le c t in g  the A ttorney G enera l 

T he  them e in  the arguments sup­
porting the e le c t io n  the attorney gen ­
eral is a s im p le  one focus ing on (he in 
dependence that d irect e lection w ou ld  
g ive (he office. A n  e lected attorney 
genera l w ou ld  be "the people's attor­
ney” and function  as an omsbudsman 
and watchdog for them , independent
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e lec t io n  o u ld  m ean that the attorney 
genera l was not the creature o f a par­
t icu la r adm in is tra tion . As such, (he at­
torney genera l w ou ld  be free to render 
V  ja l o p in ion s  so le ly on  the basis o f  the 
law  and not as a legal advocate for the 
adm in is tra tion . In  add it io n , it is argued 
that an e lected attorney genera l w ou ld  
be free to oppose po lic ies o f the state 
governm ent that are cons idered in c o n ­
sistent w ith  the law  and to investigate 
and prosecute apparent w rongdo ing  
both in  and out o f government w ithou t 
fear or fa v o r .(1,>

A lso , it is argued that the attorney 
genera l is e lected in  44 states and the 
concept appears to be w ork ing  in  those 
ju r isd ic tions . Some also argue that the 
a ttorncygenerarswork is in  areas w here 
the governor has litt le  or no interest, 
such as consum er protection , antitrust 
enforcem ent, and c r im in a l p rosecution . 
Thus , m uch  o f the work docs not in te r­
fere w ith  the executive respons ib ilit ies  
o f the governor's office so that the re ­
sults o f thee le cto ra l com petition  arc not 
as severe as supporters of the a ppo in t­
ment process argue. It is also argued that 
if  a governor wants house counse l to 
furn ish lega l advice to the governor's 
office, most governors can appo in t such 
staff counse l. Furtherm ore, proponents 
o f e le c t io n  argue it is not even necessarv 
for the attorney genera l to act as genera l 
counsel to the governor’s o ffice . In  
add it ion , some also argue (hat because 
of the lega l power o f the office, an attor­
ney general's duties are o f a higher
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order, s im ila r to that o f a ju d g e , and 
therefore, the attorney genera l shou ld  
have the e lected independence o f a 
judge . <l l>

.Arguments In Support of
Appointing the Attorney General 
T h e  arguments in oppos it ion  to the 

e lec t ion  o f the attorney genera l and in 
support o f appo in tm ent by the governor 
are m ore com p lex because of the need  to 
discuss how  an appo inted attorney gen ­
era l im pacts the structure and re la t io n ­
ships w ith in  the executive branch o f 
state governm ent. The focus o fthe  a rgu ­
ment is based upon the need  to 
strengthen the executive branch o f gov­
e rnm ent through the appo in tive  power 
o f the c h ie f executive. <IJ)

Proponents of the appo in tm ent 
process be lieve  that good m anagem ent 
requ ires an appo inted attorney genera l 
so that the governor can have a p h ilo ­
soph ica lly  com patib le , cohesive, and 
un if ied  team to carry out the respons i­
b ilit ie s  o f the executive branch o f g ov ­
e rnm ent. Thus , Ihe  po lit ica l accoun ta ­
b ility  for actions o f the executive branch 
and the executive respons ib ility  for 
(hose actions are lodged in  the o ffice o f 
the governor. It is clear where the re ­
spons ib ility  lies and (he governor is the 
one answerab le to the p u b lic .<l,)

In  add it ion , they argue that w hen 
governors are forced to deal w ith  a 
com pe ting  elected attorney genera l, 
there may be some question as lo  
whether or not the advice, no  matter

how  w ise or le g a lly  sound , w ill be taken 
or looked upon w ith  susp ic ion  and hos­
tility , thus g iv in g  rise to  con flic t . T h is  is 
because the governo r and attorney g en ­
eral w ou ld  be b r in g in g  d ifferent po licy 
perspectives to the same p u b lic  issue. 
These perspectives m ay be rooted in 
d ifferent constituency bases. As both 
arc e lected , n e ithe r one  can be consid- 
c. d a fina l au thor ity  to reso lvc  the issue.

S om e argue that e le c t ing  the attor­
ney genera l can de'ay the p o licy  resolu- 
t.on process. T h e y  po in t out that in  many 
states w ith an e lec ted  attorney genera l, 
governors appo in t the ir own genera l 
counse l and, in  a dd it io n , house counse l 
are appo in ted  frequen tly  by state agen­
cies accoun tab le  to  the governor. These 
house counse l m ay prov ide  con f lic t ing  
lega l adv ice to that o f the e lected attor­
ney genera l. T h e  effect o f  th is con f lic t ing  
adv icecan be to d c la y  reso lu t io n  o f those 
issues w ith in  ;he execu tive  branch . In 
add it io n , w henever there is lit ig a t ion  
in vo lv ing  state agenc ies, house counse l 
may file  fr iend o f the court briefs or 
otherw ise in te rvene in  .o u rt asserting a 
pos it ion on lega l issues d ifferent from

that o f the e lec ted  attorney genera l. 
Proponents o f the appo in tm en t process 
argue that those d ifferen t pos itions can 
confuse Ih e  leg is la ture , the p ub lic , and 
the courts on the executive branch p o l­
icy. <lfl

Advocates o f a pp o in t in g  the attor­
ney genera l also argue that e lec t ing  the 
attorney genera l w il l increase state 
operating budgets. F irst, the governor
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w ill insist on a genera l counse l and house 
counsel fo. agencies that arc respon­
s ib le to the governor’s office. Thus , it 
w ill be  necessary to pay for an add it io na l 
la y e r . o f attorneys in  the executive 
branch. Second , in  o rder to m ax im ize 
the perce ived benefits o f e lec tion , the 
elected attorney genera l must have 
add it iona l, dup lica te , independent sup­
port staff, not answerab le to the gover­
nor, to execute personne l, budget, and 
other adm in istra tive po licy  o rthegove r 
nor cou ld  un fa ir ly  in fr inge on the attor­
ney g enera l’s independence o f action .

In  response to the argument that on ly 
an e lected attorney genera l can investi­
gate and prosecute w rongdo ing  in  slate 
governm ent w ith  the appropriate de ­
gree o f independence , proponents o f the 
appo intm ent process argue that the at­
torney genera l is not the governor’s 
personal lawyer but the attorney for the 
institu tion o f the governor's office.

A lso , they po in t out that as a m ember 
o f the legal profession, the attorney 
genera l is a ffilia ted  w ith  the jud ic ia ry  
and functions as an officer o f the court. 
Thus the appo in ted  attorney genera l 
possesses (he prc> .q u is ile  professional 
independence from  the governor. They 
be lieve that the appo in ted  attorney 
genera l is capab le  of investigating a ll 
offic ia ls o f the executive branch o f gov­
ernm ent, in c lu d in g  (he governor, and 
prosecuting w rongdo ing  if  necessary.

T h is  is because of constraints placed 
upon the ho lder o f the office by the 
statutes, regulations, rules o f court, and

canons o f  profess iona l and prosecuto­
ria l eth ics w h ich  requ ire  the ’ ttorney 
genera l to act in  these c r im in a l matters 
based on ly  upon  the  ev idence , the law , 
and the cano ns .T hey  also be lie ve  that lo  
make dec is ions in  these matters based 
upon pcrsor 1 and p o lit ic a l reasons ex­
poses the appo in ted  attorney genera l to 
charges o f obstruction o f ju s t ice  and the 
poss ib ility  o f  suspension or d isbarm ent 
from the lega l profession,

Subs id ia ry arguments in support o f 
appo in t ing  the attorney genera l can also 
be made. Som e argue that appo inted 
attorneys g enera l do “represent the 
p u b lic ” and the m isperception  that they 
do not is created because they ha e no 
need to generate favorab le pub lic ity  by 
constantly c a llin g  attention to external 
ach ievem ents in  order to create an 
im age as “the people's attorney." It is 
also argued that the appo inted attorney 
genet al acts just lik e  an om sbudsman 
through (he render ing  o f legal advice to 
stale o ffic ia ls  as a m em ber o f the 
governor’s team . T h is  advice helps to 
ensure that these offic ia ls com p ly w ith 
the statutes and regulations govern ing 
the ir programs, and enforce fairness 
and im pa rt ia lity  in  government dea lings 
w ith the p u b lic

A no th e r argument in support o f 
appo in tm ent is (hat an e lected attorney 
genera l must a llocate tim e to fund ra is ­
ing and o ther p o lit ic a l activ ities, thus 
detracting from that requ ired to manage 
the attorney g enera l’s office and resu lt­
in g  in  a reduced cred ib ility  for (he office

because it w ill be perce ived  to be too 
"po lit ica l.” Lega l op in io n s  issued by an 
appo in ted  attorney genera l are lik e ly  to 
be m ore profess iona l because there is no 
need to pay a ttention to p o lit ic a l polls 
when cons ider ing  lega l issues.

Som e argue that in te rp re ting  the taw 
and runn ing  a large law  office are essen­
tia lly  techn ica l tasks and it is not neces­
sary that the o ff ic ia l charged w ith these 
duties be e lected. A lso , it is be lieved  that 
h igh ly  qua lif ie d  attorneys w ou ld  not 
becom e attorneys genera l if  they had to 
run in a statew ide e lec t ion .

F ina lly , those w ho  argue for appo int - 
mcnt also have som e trad it ion  on their 
side. They state that no  one has ever 
seriously suggested e le c t ing  the U n ited  
States ilto rn e y  genera l. T hey  be lieve 
that the peop le  do partic ipate in the 
se lection o f the appo in ted  attorney 
genera l through the ir leg islator when 
the legislature conducts the con firm a ­
tion process, not un lik e  the advice and 
consent o f tne U .S . Senate over prcsi 
d cn tia l nom inees for attorney gen ­
eral.

C o n c lu s io n  
T h e  underly ing  issue in  these argu­

ments is how  the e lec t ion  o f the A laska 
attorney genera l affects the balance 
o f power am ong the branches o f state 
government and the policy-making 
process w ith in  the executive branch 
o f government. In  essence the argument 
revolves around whether one be lieves 
in a strong or weak executive branch
IHE ALASKA PUBLIC AFFAIRS JOURNAL 41



of governm ent. T h e  current strength o f 
the A laska executive in  exerc is ing its 
authority is its a b ility  to speak w ith  one 
vo ice . W hen  the attorney genera l is 
e lected , the a b ility  o f the executive 
branch to speak w ith  one  vo ice to the 
leg is lature , the ju d ic ia ry  and the 
p u b lic  is a ltered and the accoun t­
ab ility  for executive branch actions is 
sp lit. If  one be lieves that the power of 
the executive branch shou ld be d iv id ed  
or decentra lized  through d irect e le c ­
tora l a ccoun tab ility  o f som e of its parts, 
then one g le ra lly  supports e le c t ion  
o f the attorney genera l.

A n  e lected attorney genera l has 
spec ific  constitu tiona l and statutory 
duties o f an executive nature. Those  
duties may in c lu d e  lit iga t ing  c iv il 
law  suits to enforce com p lia nce  w ith  
state law  and to protect state interests 
and p iosecu ting  v io la t ions o f state 
c r im in a l law. Both c iv il and c r im in a l 
enforcem ent are based on the po lice  
power to protect the health , welfare 
and safety o f society. These enforce­
m ent functions arc a key e lem ent o f 
executive authority , in essence, the 
power to force com p lia nce  w ith the 
law.

I f  the attorney genera l is e lected , this 
power to enforce state law w ill be split 
between two e lected  offic ia ls . Those 
who support e le c t io n  be lieve  this split 
serves to check potentia l abuses o f  ex­
ecutive power and makes the executive 
m ore responsive. Those who support 
appo in tm ent be lieve  th issys lcm  leads lo

frustration , delay, and a lack o f respon­
siveness by the executive branch o f gov­
ernm ent. Thus , depend ing  o n  o ne ’s 
ph ilo sophy  o f governm ent, the same 
facts are v iew ed  qu ite  d ifferently . A s  the 
d iscuss ion demonstrates, this debate is 
rea lly  about two d ifferent views o f state 
governm ent and is not new  in  our his- 
to ry .T he  h is tor ica l deve lopm ent o f state 
constitu tions in  the country reflects this 
quandary o f a strong versus a weak 
executive . D eba te  over the e lec t ion  o f 
the attorney genera l is on ly a part o f this 
larger issue. -APAJ-

Refcrences and  Notes
(1) See generally State v. F in ch , 280 P. 

910 (Kan . 1928); A . S ill (A ttorney G e n ­
e ra l o f N ew  Jersey), Common Law  
Powers o f the Attorney General 1-6 
(1967); 7 A m . Jur. 2d Attorney General 
Sec. 9, at 7-8 (1980). In  add it io n , the 
com m on  law  powers o f the attorney 
genera l eventua lly  were sum m arized  in 
B lackstone. B lackslone conc luded that 
the attorney genera l cou ld  investigate 
and prosecute actions necessary to p ro ­
tect the rea l properly  o f the K in g , rev iew  
lands and chattels that shou ld be he ld  by 
the K ing , repea l royal grants or patents, 
recover for damages done to royal p rop ­
erty, possess unc la im ed  property, exam ­
in e  the basis o f an ind iv id ua l'} c la im  to 
o ffice , franch ise, or p r iv ilege , com pe l 
adm iss ion and rem ission o f a properly 
appo in ted  o ff ic ia l to his office, ensure 
proper m a in tenance o f pub lic  charities 
and (rusts, and in itia te , w ithout prio r

ind ic tm en t by g rand ju ry , m isdem eanor; 
c r im in a l prosecutions and , after grand 
ju ry  ind ic tm en t, fe lony  prosecutions. 3 
W . B lackstone, Commentaries 27, 257- 
64, 427; see A . S ills , supra.

(2) P eop le  v. K ram er, 68 N .Y . Supp. 
383,386 (1900); N a t io na l Association of 
A lto , aeys G en e ra l, Powers, Duties and 
Operations o f the State Attorneys Gen­
eral 77-79 (1977). A  partia l lis t ing  of the 
com m on law  powers found to be in h e r ­
ent in  the o ffice  o f the attorney genera l 
by several state c o u it  dec is ions can be 
sum m arized .

A ttorneys genera l have (he power to: 
1) R ecover dam ages for un law fu lly  
rem oved sand and grave l trom slate 
tidewater lands; 2) A ba te  pub lic  n u i­
sances through equ ita b le  actions; 3) 
In tervene in  lawsuits over contested 
w ills  w hen the stale has a poss ib le in te r ­
est; 4) C h a lle n g e  a reduction  o f slate tax 
assessments; 5) Institu te  actions to c o l­
lect unpa id  taxes and p rem ium s for a 
state w orker’s com pensa tion  fund; 
6) Seek rem ova l o f p ub lic  o ffic ia ls for 
m isconduct in  office; 7) Proceed in 
equ ity  to cance l the fraudu lent reg istra­
tio n  o f voters; 8) En fo rce  the restricted 

prov is ions of a deed from  ih e  stale;
9) En fo rce  p ub lic  and char itab le  trusts;
10) B r ing  suit to cance l a fraudu lently  
procured U n itedS ta tes  patent for c ith e r 
land  or an in ven tion ; 11) In tervene when 
the cons titu tiona lity  o f a state statute 
is attacked; 12) C h a lle n g e  the constitu ­
tio na lity  o f a sta.e statute; 13) Inves t i­
gate c r im in a l activ ities and appear
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"In essence the argument revolves around 
whether one believes in a strong or weak 

executive branch of government."

before a grand jury; 14) Institu te and 
dism iss c r im in a l proceed ings; 15) S u ­
percede the lo ca l d istrict attorneys in 
c r im in a l prosecutions; 16) M ake  any 
bona fide d ispos ition  o f these actions 
that in  his or her judgm en t w ou ld  be 
in  the best interest o f the pub lic . A . S ills , 
supra, at 8-9.

(3) N A A G , supra, at 77-79.
(4) 7 A m . Jur. 2d Attorney General 

Sec. 9, at 7-8; Sec. 18, at22-23. Sec P ub lic  
D efender A gency  v. Superio r C ou rt, 534 
P.2d 947,950-51 (Alaska 1975);State ex 
rel. S hcv in  v. Y arborough , 257 S.2d 891 
(Fla. 1972); State v. F in ch , 280 P. 910, 
911-12 (Kan. 1929); Board o f P ub lic  
U t ilit ie s  C om m iss ioners  v. L eh igh  V a l­
ley R a ilw ay  C o ., 149 A . 263 (N J . 1930).

(5) See, e.g., AS 45; see generally 
N ationa l A ssoc ia tion O f  A ttorneys, 
Powers, Duties and Operations o f State 
Attorneys GeneraI (1977)

(6) See generally T . M o rr is  and W . 
T hom pson , 77ie Attorney General as 
Public Advocate 2 (1985)

(7) N a t io na l Assoc iation o f A tto r ­
neys G e n e r a l, Representing State 
Agenies (1979); 7 A M . Jur. 2d Attorney 
General See. 11, a l 10-12.

(8) See generally N a tiona l Associa 
tion o f A ttorneys G enera l, The Structure 
o f State Legal Services 20-38 (1977)

(9) Pu' 'ic D efender Agency v. S up e ­
rior C o u n , 534 P.2d 947,950-51 (A laska
1975).

(10) R eport o f M ary land A ttorney 
G ene ra l Franc is B. B irch to (he C o n s t i­
tu tiona l C on ve n t io n  o f M ary land (Sept.

29, 1967); Position Paper by N ew  York 
A ttorney G ene ra l Lew is J. Lefkow itz, 
C onst itu t io na l C on ven t io n  C om m ittee  
on the Executive Branch (June 1,1967); 
Attorney General Should Be Elected- 
Not Appointed, A ttorney G ene ra l C la r ­
ence A .H . M eyer, O u t lin e  o f Remarks, 
Nebraska C onstitu t io na l C onven tio n . 
See generally N a tiona l Assoc iation of 
A ttorneys G enera l, Powers, Duties and 
Operations o f Slate Attorneys General 
(1977); transcript o f testimony House 
State A ffa irs C om m ittee  on H B  456 
("an A ct authoriz ing  id v iso ry vo teby  
the qua lif ied  voters of the state on the 
question o f the e lection o f the attorney 
genera l”) (Jan. 20, 1984).

(11) See note 10, supra.
(12) N a tiona l M u n ic ip a l League, 

Model State Constitution 65-66 (6th ed. 
1963.

(13) See generally letter from A tto r­
ney G ene ra l N o rm an C . Gorsuch to 
Senator Patrick Rodey, C ha irm an  of 
Senate Jud ic iary C om m ittee , d iscussing 
SJR 9 ("E lected A ttorney G e n e ra l”) 
(Apr. 23, 1985); transcript o f testimony, 
House S late A ffa irs Com m ittee , on H B  
456 (Jan. 20. 1984).

(14) N a tio na l G overnors C on fe r­
ence, C en te r for Policy, Research, and 
Analysis, Legal Advice fo r the Governor 
(1976).

(15) See note 13, supra.
(16) Id. 4

Mr. Gorsuch is a visiting Associate 
Professor at the University o f Alaska 
Southeast, School o f Business and Public 
Administration.
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The STATE AFFAIRS Committee considered: HJR 7

H O U S E  C O M M I T T E E  R E P (  _  T

(7)
Date Referred to Committee: January 30, 2007 FURTHER REFERRALS: Judiciary

.. Finance
Date of Committee Action: ^

HOUSE JO INT RESOLUTION NO. 7 CONST AM : GENDER-NEUTRAL REFERENCES

Proposing amendments to the Constitution of the State of Alaska to avoid the use of personal pronouns and 
sim ilar references that denote masculine or feminine gender in that document.

Recommends it be replaced w ith ( j HCS or j K) CS for H iJ V ( )
For Senate B ills with new title : [  ]  Technical Title f  J New Title: HCR_________  | | Same Tide [ | New Title

[ J attach amendments
[ ] add new referral to___________ Committee
f 1 Letter of Intent  Committee

List of
Abbrev
for
Depls.:
A D M
C E D
C O R
C R T
E E D
D E C
D F C
GOV
Mm
LEG
L A W
L W F
M V A
D N R
DPS
R E V
DOT
L A

N E W  FISCAL NOTES
•A ss ig n e d  by  C h ie f  C le r k ’ s O f f ic e

L is t  b y  l)ep l(s): * f n  n F is c a l Indet. Z e ro

O O C r

P R E V IO U S FISCAL NOTES
L is t  b y  Dept(s): FN # F is c a l Indet. Z e ro



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

D IV IS IO N  O F  LEGA L  AND  R C S EA R CH  S E R V IC E S  
LEG ISLAT IVE . A f . rtlHS A G EN CY  

STATE  O F  ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St.. Rm. 329

M E M O R A N  1) U M April 4, 2007

SUBJECT: Docs HJR 7, proposing amendments lo the Constitution of the 
State of Alaska to avoid the use of personal pronouns and similar 
references that denote masculine or feminine gender in that 
document, constitute a "revision" of the state constitution?
(Work Order No. 25-LS0429VA)

TO : Representative John QighiUkfr

Jack ChenowetfC'T)
Assistant Re'viso/r

FROM :

The inquiry from Carol Beecher of your staff to Tam Cook asking for an answer to the 
above-captioned question has been referred lo me for preparation of a response.

Any proposal for a constitutional amendment raises a qucs’ on as to whether or not the 
proposed amendment ould survive scrutiny under Bess t. Ulmer, 985 P.2d 979 (Alaska 
1999). The decision in Bess established that the legislature’s power to propose a change 
in the text of the state constitution is limited to amendments that are "few, simple, 
independent, and of comparatively small importance."1 The legislature lacks authority, 
the court concluded, to propose changes to the document’s "substance and integrity." 
C hanges ol that magnitude would have to be prepared and offered by a constitutional 
convention as revisions. The standard that the court fashioned relates that:

. . . an enactment which is so extensive in its provisions as to change 
directly the "substantial entirety" of the constitution by the deletion or 
alteration of numerous existing provisions may well constitute a revision 
thereof [while] even a relatively simple enactment may accomplish such 
far reaching changes in the nature of our basic governmental plan as to 
amount to a revision also.

1 The court prefaced its analysis by noting that, in its view, the framers’ 
distinction between an amendment and a revision was intended to be substantive, and 
concluded that:

a revision is a change which alters the substance and integrity of our 
Constitution in a manner measured both qualitatively and quantitatively.

Bess, 985 P.2d at 982.



Representative John Coghill, Jr.
April 4. 2007 
Page 2

The process of amendment, on the other hand, is proper for those changes 
which are "few, simple, independent, and of comparatively small 
importance." The core determination is always the same: whether the 
changes are so significant as to create a need to consider the constitution 
as an organic whole.

Bess, 985 P.2d at 987 (notes omitted).2

The Bess standard spoke of evaluating an amendment's qualitative and quantitative 
effects.

Quantitatively, the material in the proposed amendment arguabh ils at least part of the 
standard. The proposed changes arc, admittedly, not clearly "few." nor. it may he 
contended, are they "independent." On the other hand, the material proposes changes that 
are "simple" — the amendment is confined to a series of technical changes affecting 
singular masculine personal pronouns and a handful of gender-related terms. At least 
when compared to the much more significant questions of assigning powers among the 
branches of government, limiting the exercise of institutional authority, or providing 
protection of individual rights, for example. HJR 7 does not propose to make 
fundamental changes in the scheme or plan of operation of the state government. Indeed, 
in that context, the modifications set out are of relative unimportance.

Qualitatively, it is my observation that nothing in the accompanying document would 
"substantially alter the substance and integrity of the state Constitution as a document of 
independent force and effect." Bess. 985 P.2d at 987. quoting Raven v. Deukmejian. 801 
P.2d 1077, 1087 (Cal. 1990) (note omitted). The material in the resolution is arguably 
wholly technical and not intended to make a substantive change in a matter of 
constitutional law.

On balance, I am satisfied that, if challenged, the court could conclude that the absence of 
qualitative change within the proposed amendments as set out and, despite tiie number of 
sections affected, the relatively insignificant incidental effect on the integrity of the 
document as a whole would allow the material to be treated through the amendment 
process rather than as a revision.

JBC:lnib 
07-097. Imb

The court's preliminary opinion in the Bess matter looked at the qualitative 
standard from a different perspective, indicating that changes that arc "few and simple 
and independent" are permissible amendments while "sweeping change" requires 
revision. In that preliminary opinion, the court identified four factors that suggest that a 
particular proposal is a valid amendment: it (1) "is simple to express and understand":
(2) "is complete within itself"; (3) "relates to only one subject"; and (4) "does not 
substantially affect numerous othei sections of the constitution . .. ." Preliminary 
Opinion and Order, at paragraphs 10 and 12. The four factors identified by the court in 
the preliminary opinion amount to a first effort to frame a quantitative analysis.



A l a s k a  S t a t e  L e g i s l a t u r e

Interim:
600 E. Railroad Ave 
Wasilla, AK 99654

Session:
Alaska Slate Capitol, Rm 108 

Juneau. AK 99801-1182

Phone: (907) 376-3725 
Fax: (907) 376-4768

Phone: (907) 465-3743 
Fax. (907)465-2381 

Toll Free: (800) 565-3743

R e p re s e n ta t iv e  C a r l  C a t t o
Co-Chair, House Resources Committee 

District 13 - I’almer

S P O N S O R  S T A T E M E N T  
H JR  7

"Proposing amendments to the constitution o f the State o f Alaska to avoid the use o f 
personal pronouns and similar references that denote masculine or feminine gender in

that document."

IIJR 7 removes all masculine or feminine terms from the Constitution o f  the 
State o f  Alaska. This resolution deletes the terms “his,” “him,” and 
“h im se lf’ and replaces them with terms as “oneself,” “Governor,” 
“Governor-elect,” “ Lieutenant Governor,” “Legislator,” “members,” 
“executive,” “justice or judge,” “voter,” “person’s, ’ 'auditor,” and 
“accused.1' Other changes that occur make the sentences grammatically 
correct.

Some o f  our oldest and youngest states in the union such as New York and 
Hawaii have amended their constitutions to reflect gender neutrality. The 
framers o f  our constitution went to great lengths in fh<; construction o f the 
Constitution to recognize gender equality and it is in that spirit and as a 
continuation o f  their leadership that we seek to modify our constitution in 
recognition o f  the progress in our society and culture.

This resolution is before us now because it is time for us to recognize a 
significant moment in Alaska history, a time when we elected our first 
female Governor. The administration fully supports this effort.

I ask for your support.
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States Balance He’s And She’s
By Kalhlsen Murphy, 9t«<* Writer

Michigan’s governor is a woman but the state constitution refers lo Democrat Jennifer 
Granholm as "he."

Michigan Rep. Lisa Wojno, D-Warren, wants to change 'he constitution to gender-neutral 
language, following the lead of Rhode Island, Maine, Vermont, New York, California, Florida 
and Hawaii New Hampshire lawmakers are also considering the change

Women won the right to vote through the 19th Amendment to the U.S. Constitution in 1920, 
and many had secured full voting rights by constitutional action in states such as Colorado 
much earlier. But many state constitutions never envisioned that women would hold political 
office.

Making these constitutions more inclusive has been unwelcome in places where it's seen as 
political correctness run amok. Nebraska voters rejected adding gender-neutral language to the 
state constitution in 2000. Minnesota lawmakers considered the change in 2001 but didn't 
adopt it.

In New Hampshire, gender-neutral reform failed in 1998 and has mel resistance this year. 
Critics said changing the constitution is unnecessary because legally it’s already interpreted to 
include men and women. They said the constitution is a sacred historical document that 
shouldn’t be reworded
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Theresa de Langis, executive director of the New Hampshire Commission On The Status Of 
Women said women's role in state government is made invisible by the constitution's non- 
inclusive language.

"State constitutions arc living historical documents that need to reflect the day and time in 
which they arc protecting their citizens Sexism in any form, just like racism ami slavery, is 
wrong and should be slruck from our governing documents," de Langis said

New York voters approved gender-neutral language in 2001 In 170 places, "she” was added 
where ihcrc had only been a "he." Terms such as fireman and policeman were changed to 
firefighter and police officer. "Mankind" changed to "humankind "

New York's ballot measure overcame opposition from the Conservative Party which urged 
voters to reject it as frivolous "feel-good legislation" that accomplishes nothing.

New York Assemblywoman Sandy Galcf, D-Ossinmg, a driving force behind the changes, 
said, "My response lo people who said that was, what would happen, as a man, if the 
constitution was written all about women? Wouldn't you want it changed to reflect that there 
are men involved too in the state? Then they'd come along on board."

In Michigan, Rep Wojno’s gender-neutral resolution could be on the statewide ballot (his year 
if two-thirds of the House and Senate approve it

But Michigan's Gov Gmnhohn is more concerned with the state's bottom line thin gender- 
neutral words.

Granholm press secretary Liz Boyd said, "We don't have a position on that its long as a change 
in the constitution doesn't cost us any money "
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F I S C A L  N O T E

STATE OF A LA S K A Fiscal Note Number: HJR007-OOG-DOE-4-02-07
2007 LEG IS LA T IV E  SESSION Bill Version: HJR 7_______________

() Publish Date: ____________________

R e v is io n  D a t e / T im e  ( N o te  i f  c o r r e c t io n ) : ___________________________ D ep t. A ffe c te d ;_____________ O Q G
T it le  C o n s t itu t io n a l A m e n d m e n t to  a v o id  the  u se  o f________R D U ___________E le c t io n s _________
_________________ p e r s o n a l p ro n o u n s  a n d  s im ila r  re fe re n c e s . . .__________C o m p o n e n t  E le c t io n s __________
S p o n s o r  R e p re s e n ta t iv e  G a tto __________________________________ ____________________
R e q u e s te r  H o u s e  S ta te  A f fa ir s  C o m m it t e e ______________________ C o m p o n e n t  N o . 21

Expenditures/Revenues_____________________________ (Thousands of Dollars)
N ote: A m o u n ts  d o  no t in c lu d e  in fla t io n  u n le s s  o th e rw is e  n o te d  b e low .

OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013

P e r s o n a l S e r v ic e s  

T ra v e l 
C o n tra c tu a l 

S u p p lie s  

E q u ip m e n t 

L a n d  &  S tru c tu re s  

G ra n ts  & C la im s  

M is c e lla n e o u s

1.5

TOTAL OPERATING 0.0 1.5 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | | 1 1 1

CHANGE IN REVENUES ( ) [ | | | 7

F UND SOURCE_________________________   ( T h o u sa n d s  o f  D o lla rs )

1U02 F e d e ra l R e c e ip ts

1003  G F  M a tc h

1004  G F

1005  G F /P ro g ra m  R e c e ip ts  

1037  G F /M e n ta l H e a lth

O th e r  (Specify T y p e -D o  not abbreviate)

1.5

TOTAL 0.0 1.5 0.0 0.0 0.0 0.0

Estimate of any current year (FY2007) cost: 0_0____
Mark this box (X) if funding for this bill is included in the Governor’s FY 200P budget proposal:

POSITIONS
Fu ll- t im e

Pa rt- tim e

T e m p o ra ry

ANALYSIS: (Attach a separate page if necessary)
If this amendment appears on the 2008 ballot, the cost of providing information about this issue in the Official 
Election Pamphlet, as required by AS 15.58, is $1.5. Should the addition of this question require the printing 
of an 8-1/2 by 18-inch ballot, the cost will increase to $22.0.

P re p a re d  by: G a il F e n u m ia i,  A s s t .  A d m in . D ire c to r________________________________  P h o n e  4 65 -3 88 5

D iv is io n  D iv is io n  o f  A d m in is t ra t iv e  S e r v ic e s  D a te /T im e  4 /2 /2 0 0 7 ,8 :5 7am

Approved by: Whitney Brewster, Director________________________________  Date 4/2/2007
Agency Office of the Lt. Governor, Division of Elections________________

(Rnvisod 9/18/2006 OMB) Page 1 of 1



A l a s k a  S t a t e  L e g i s l a t u r e

R e p .  C a r l  G a t t o

MEMORANDUM

TO: Rep. Lynn Chair House State Affairs Committee
FROM: Rep. Gatto
DATE: March 1, 2007
RE: Request for Hearing
CC:

Enclosed you will find a committee packet for HJR 7 “Proposing amendments to the 
Constitution of the State of Alaska to avoid the use of personal pronouns and similar 
references that denote masculine or feminine gender in that document.” I have included a 
sponsor statement, the most recent version of the bill, and other supplemental 
information.

1 would appreciate a committee hearing before the House State Affairs committee at your 
earliest convenience. 1 appreciate your time and look forward to your reply.

Please contact my staff member Sandra Wilson at ext 3163 with any questions or 
comments regarding tl jS request.

Thank you





H O U S E  C O M M I T T E E  R E P C  T

The STATE AFFAIRS Committee considered: HJR 9

HOUSE JO INT RESOLUTION NO. 9 CONST. AM : BENEFITS & MARRIAGE

Proposing an ameni ent to the section of the Constitution of the State of Alaska relating to marriage.

Recommends it be replaced with | | HCS o r | ( CS to r___________________________________________ (___________ )
For Senate B ills  w ith  n ew  title : [  J Te chn ica l T it le  [  J N ew  T itle : l/CR________ | | Sam e T it le  | | New Title

[ ] attach amendments
[ ] add new referral to___________ Committee
[ ] Letter o f  Intent_ Committee

(7)
Date Referred to Committee: February 12, 2007 FURTHER REFERRALS: Judiciary

 ̂ Finance
Date of Committee Action: -0 '  % '1 ' & /________
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A L A S K A  S T A T E  H O U S E  O F  R E P R E S E N T A T I V E S

Contact:
Interim  A d d re s i:

3340 Badger Hoad 
North Pole, A K  99705
(907)-488-5725 
Fax# (907)-488-427l

REPRESENTATIVE JOHN COGH ILL
HJR 9 Constitutional Amendment Relating to Marriage 

SPONSOR STATEMENT

(907)-465-3719
FAX# 1007 )-4t>5-3̂58
State Cap ito l 
Room 204

Session

HJR 9 is offered in response to the Supreme Court ruling of October 28, 2005. The 
Court ruled that same sex couples are similarly situated making them equal to manned couples 
with regard to receiving health benefits from public employment. The conclusion of the 
Court is that spousal limitations are unconstitutional.

The people of Alaska in a constitutional amendment vote in November 1998 by a 68% 
margin thought the issue of marriage and its benefits for same-sex couples was settled. The 
plaintiffs in Brause v. Bureau of Vital Statistics treated marital status and marital benefits as 
inseparable, thereby recognizing that marriage is a special relationship is society and law.

AS 25.05.013(b) passed by the Alaska Legislature in 1996 prohibits any public 
employer from extending marriage benefits to same-sex partners so the constitutional 
language in HJR 9 is consistent with the will of the legislature, which is consistent with the 
1998 vote of the people of Alaska.

AS 18.80.220(c) is a law ignored by the court. It is under "unlawful Employment 
Practices" which grants an exception to employers who "provide greater health and retirement 
benefits to employees who have a spouse or dependent children” enacted into law in 1996. 
My intent is to show the public good of a policy preserving marriage benefits as a societal 
value for the health of families in Alaska.

As a Representative Democracy it falls upon us to refer this to those who answer to the 
principle “All political power is inherent in the people. All government originates with the 
people, is founded upon their will only, and is instituted solely for the good of the people as a 
whole.” Alaska Constitution, Article 1, Sec.2.

Amending our constitution is a weighty matter and should not be done lightly in my 
view. My interest is asking the people of Alaska if they agree with their Supreme Court, and 
if not, should we amend the constitution to better reflect the people’s view. 1 appeal to you 
with Article I, Section 2. This is our only recourse in answering this huge sociological 
question for those of us who disagree with the Court’s conclusion.



STATUTE CITES FROM SPONSOR STATEMENT FOR HJR 9

Sec. ►>25.05.01 3h  Same-sex marri^es.

(a) A marriage entered into by persons of the same sex, either under common law or 
under statute, that is recognized by another state or foreign jurisdiction is void in this 
state, and contractual rights granted by virtue of the marriage, including its termination, 
arc unenforceable in this state.

(►>b«<) A same-sex relationship may not be recognized by the state as being entitled 
to the benefits of marriage.

Sec. ►>!8.80.220k  Unlawful employment practices; exception.

(»c-h) Notwithstanding the prohibition against employment discrimination on the 
basis of marital status or parenthood under (a) of this section,

(1) an employer may, without violating this chapter, provide greater health and 
retirement benefits to employees who have a spouse or dependent children than are 
provided to other employees;

(2) a labor organization may, without violating this chapter, negotiate greater health 
and retirement benefits for employees of an employer who have a spouse or dependent 
children than are provided to other employ ees of the employ er.
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Ballot Measure 2 
Constitutional Amendment Limiting Marriage

# * r i  • * »  - i -  r *  • ~ m i  g n  T +

B A L L O T  L A N G U A G E

This measure would amend the Declaration of Rights section of the Alaska Constitution to limit marriage. The 
amendment would say that to be valid, a marriage may exist only between one man and one woman.

SHOULD THIS AM EN D M EN T BE ADOPTED?
Yes [ ]
No []

Votes cast by members of the Twentieth Alaska Legislature on final passage:

House: 28 yeas, 12 nays, all members present 
Senate: 14 yeas, 6 '■'ays, all members present

m G IS L A T IV E  A F F A IR S  A G E N C Y  S U M M A R Y

This measure would add a new section about marriage to the state constitution. To be valid or recognized by the state, a 
marriage would have to be between one man and one woman.

• 4i.. -I. d -• - «

F U L L  T E X T  O F  P R O P O S E D  C O N S T IT U T IO N A L  A M E N D M E N T

[HOUSE CS FOR CS FOR SENATE JOINT RESOLUTION NO. 42 (RLS)]

* Sec*'on I. Article I, Constitution of the State of Alaska, is amended by adding a new section to read:

Section 25. Marriage. To be valid or recognized in this S t a t a  marriage may exist only between one man and 
one w oman.

* Sec. 2. The amendment proposed by this resolution shall be placed before the voters of the state at the next general 
election in conformity with art. XIII, sec. 1, Constitution of the State of Alaska, and the election laws of the state.

1 F A T E  M E  N T  IN S U P P O R T

Do you believe that marriage requires both a man and a woman? Is this a reasonable question that you should be

http://www.gov.state.ak.us/ltgov/elections/1998ocp'98bal2.htm 3/24/2007

http://www.gov.state.ak.us/ltgov/elections/1998ocp'98bal2.htm
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allowed to decide? If so, vote "YES" on the Marriage Amendment.

•  lot Measure No. 2 reaffirms and protects existing Alaska law that states that marriage is a union of "one man and 
one woman." This is also the law in every state in the U.S. and in all other countries.

More than two-thirds of Alaskans agree with this definition of marriage. So do most of your elected representatives. An 
overwhelming majority of the U.S. Congress, including all three members of Alaska's delegation, has voted to preserve 
marriage as a union of one man and one woman.

But a small group of lawyers and liberal activists wants to change all that. In 1995, two Anchorage men who describe 
themselves as homosexual? > ed the State of Alaska because they were not granted a marriage license. Last February, 
Anchorage Superior Court J ,dge Peter Michalski issued a preliminary ruling in their case. Judge Michalski ruled that 
Alaska's "one man, one woman" marriage law may be unconstitutional because it supposedly violates the "right to 
privacy." No judge in America has ever before issued such a bizarre ruling.

The state Attorney General then asked the Alaska Supreme Court to reconsider Judge Michalski's ruling, and they 
refused to do so. So here we are. The Legislature had no choice but to place this subject before you in the form of a 
Marriage Amendment.

Just remember: the people of Alaska did not pick this fight. Ballot Measure No. 2 does not "target" anybody or "deny" 
anybody their rights. You'll hear that, but don't believe it. All Alaskans are equal before the law. But that's not what this 
debate is about. This debate is about who should define marriage: the people, or a handful of non-elected judges.

activists who want to change the meaning of marriage certainly have a right to make their case. They made it 
the Legislature. They lost. But instead of waiting to fight another day, they tiled two unsuccessful lawsuits 
to stop this amendment from even appearing on the ballot. They don't trust the v oters of Alaska.

Most Alaskans believe that marriage is a natural institution that must be preserved. Marriage is recognized by Alaska 
civil law, but it was not created or "invented" by Alaska law. And it shouldn't be arbitrarily redefined by non-dected 
judges.

We urge you to vote "YES" on Ballot Measure No. 2 and protect the institution of marriage in our society.

Senator Loren Leman 
Alaska State Legislature 
(907) 258-8189

m r v j a t n o m c m  ffc ig g  -■r~quq.uc»iri-J u M v n r r *« E X 3 - v **•>.• n:,wa .-n -» a

STATEMENT IN OPPOSITION
Three good reasons exist for Alaskans to VOTE NO on this proposed Constitutional amendment.

It w ould amend Alaska's Declaration of Rights and begin to tear away at citizens' ights. making exception to the 
liberties, including the right of privacy, protected by our Alaska Constitution.

It would deny some groups of Alaskan citizens rights enjoyed bv other citizens.

It would undercut a recent Superior Court finding which maintains the basic privacy rights of Alaska citizens.

I. We Should Not Tamper With The Alaska Constitution, Article I, Declaration O f Rights, By Proposing To Limit

http://www.gov.state.uk.us/ltgov/dections/1998oep/98bal2.htm 3/24/2007

http://www.gov.state.uk.us/ltgov/dections/1998oep/98bal2.htm
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individual Liberties And Rights. Alaska's Constitution is one of the newest state constitutions and is considered a

•del document throughout the nation. The League of Women Voters of Alaska is extremelv concerned about ballot 
asures, such as this one, which propose amendments to Alaska's Constitution that limit citizens' individual liberties 
and right to privacy.

Protect the minority from the tyranny of the majority. This is one of the most profound reasons why constitutions exist.

Ballot Measure 2 would, for the first time, write discrimination into our state Constitution. Voting NO on this measure 
protects the integrity of our Declaration of Rights in Alaska's Constitution against discriminatory amendments such as 
this. There is nothing in the Constitution that requires the State to recognize marriage between individuals of the same 
sex. The Constitution, as it stands now, treats all persons equally.

2. We Must Protect The Rights O f A ll Alaska's Citizens. The League of Women Voters of Alaska believes this 
proposed Constitutional amendment is in conflict with ARTICLE I, Sections 1, 2 and 22 of the Constitution as 
currently written. The Alaska Constitution, ARTIOLF L Declaration of Rights, provides:

Section I. Inherent Rights, (reads in part) This constitution is dedicated to the principles that . all persons are entitled 
to equal rights, opportunities, and protection under the law , , .

Section 3. Civil Rights. No person is to be denied the enjoyment of any civil or political right because of race, color, 
creed, sex or national origin.

Section 22. Right to Privacy. The right of the people to privacy is recognized and shall not be infringed.

f lis ballot measure would weaken or abridge these critical sections of the Alaska Constitution. A NO vote would 
tsure that our liberties and right to privacy are protected.

3. The Checks And Balances O f Our Three-Part System O f Government (Legislative, Executive, Judicial) Must Be 
Preserved, A recent attempt to restrict marriage to "one man and one woman" has been found unconstitutional by a 
Superior Court ruling under Alaska’s right to privacy law. The judicial process should be respected and the balance of 
powers should be maintained.

Vote No On Ballot Measure No. 2. The League of Women Voters promotes an open governmental system that protects 
individual liberties and right to privacy as established by Alaska's Constitution. Join us in protecting these rights for 
ALL citizens by voting NO on Ballu leasure No. 2.

League of Women Voters of Alaska 
Wilda Hudson, President

Alaska D ivision o f Elections Home Page

1998 O ffic ia l Election Pamphlet In troduc tion Page
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Sotice: This opinion is subject to correction before publication in the Pac ific  Reporter. 
Readers are requested to b ring errors to the attention o f  the C lerk o f  the Appellate Courts, 30 J 
K  Street, Anchorage, Alaska 99501, phone (907) 264-0608, fa x  (907) 264-0878, e-mail 
corrections@ appellate.courts.state.ak. us.

TH E SU PR EM E C O U R T  OF THE STA TE  OF A L A S K A

A L A S K A  CIVIL LIBERTIES UNION, ) 
D A N  C A R T E R  and A L  INCONTRO, )
LIN DAVIS and M A U R E E N  )
LO N G W O R TH , SH IR LEY  D EAN  and ) 
C A R L A  TIM PCN E, D A R L A  M A D D E N  and ) 
K A R E N  W OOD, A IM EE  O LEJA SZ  and ) 
FA BIEN N E PETER -CO N TESSE, K A R EN  ) 
STU R N ICK  and ELIZA B ETH  AN D REW S, ) 
TH ER ES A  T A V E l  and K A R E N  W A LTER , ) 
CORIN  W H ITTEM O R E and GANI )
R U T H E LLE N , and E S TR A  BENSUSSEN  ) 
and C A R O L  ROSE G A C K O W SK I, )

)
Appellants, )

Supreme Court No. S-10459

Superior Court No.
3AN-99-1 1179 C l

O P I N I O N

[No. 5950 - October 28, 2005J

v.

STA TE  OF A L A S K A  and M UNICIPALITY  
O F A N C H O R A G E ,

Appellees.

Appeal from the Superior Court of the State of Alaska, Third 
Judicial District, Anchorage, Stephanie Joannides, Judge.

Appearances: Allison E. Mendel, Mendel & Associates, 
Anchorage, Kenneth Y. Choe, American Civil Liberties 
Union Foundation, New York City, New York, and Tobias B. 
Wolff, Davis, California, for Appellants. John B. Gaguine



Assistant Attorney General, and Bruce M. Botelho, Attorney 
General, Juneau, for Appellee State of Alaska. Neil T.
O ’Donnell, Atkinson. Conway & Gagnon, Anchorage, for 
Appellee Municipality o f Anchorage. James M. Gorski,
Hughes, Thorsness, Gantz, Powell, Huddleston & Bauman 
L LC , Anchorage, for Amicus Curiae The Alaska Catholic 
Conference. Rebecca L. Maxey, Law Offices o' Rebecca L.
Maxey, L.L.C., Anchorage, and Jennifer Middleton, Lambda 
Legal Defense and Education Fund, Inc., Nev. York City,
New York, for Amicus Curiae Lambda Legal Defense and 
Education Fund, Inc. Kevin G. Clarkson, Brena, Bell &
Clarkson, P.C., Anchorage, for Amici Curiae North Star C ivil 
Rights Defense Fund, Inc. and Marriage Law Project.

Before: Fabe, Ch ief Justice, Matthews, Eastaugh, Bryner, 
and Carpeneti, Justices.

EA S T A U G H , Justice.

F. IN T R O D U C T IO N

The State o f Alaska and the Municipality o f Anchorage offer valuable 

benefits to their employees’ spouses that they do not offer to their unmarried employees’ 

domestic partners. Essentially all opposite-sex adult couples may marry and thus become 

eligible for these benefits. But no same-sex couple can ever become eligible for these 

benefits because same-sex couples may not marry in Alaska.1 The spousal limitations 

in the benefits programs therefore affect public employees with same-sex domestic 

partners differently than public employees who are married. This case requires us to 

determine if it is reasonable to pay public employees who are in committed domestic 

relationships with same-sex partners less in terms o f employee benefits than their co­

workers who are married. In making tins determination, we must decide whether the

Alaska Const, art. I, § 25.
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spousal limitations in the benefits programs violate the rights o f public employees with 

same-sex domestic partners to “equal rights, opportunities, and protection under the 

law.”2

The Alaska Constitution dictates the answer to that constitutional question. 

Irrelevant to our analysis must be personal, moral, or religious beliefs —  held deeply by 

many —  about whether persons should enter into intimate same-sex relationships or 

whether same-sex domestic partners should be permitted to marry. It is the duty o f courts 

“to define the liberty o f all, not to mandate [their] own moral code.”3 Our duty here is 

to decide whether the eligibility restrictions satisfy established standards for resolving 

equal protection challenges to governmental action.

We do not need to decide whether heightened scrutiny should be applied 

here because the benefits programs cannot withstand minimum scrutiny. Although the 

governmental objectives are presumably legitimate, the difference in treatment is not 

substantially related to those objectives. We accordingly hold th t  the spousal limitations 

are unconstitutional as applied to public employees with same-sex domestic partners, and 

we vacate the judgment below. We ask the parties to file supplemental memoranda 

addressing the issue of remedy.

II. F A C T S  A N D  P R O C E E D IN G S

The State of Alaska and the Municipality o f Anchorage offer health

Alaska Const, art. I, § 1. As the issue is framed in this case, we need not 
reach any separate question of the independent right to benefits o f a same-sex domestic 
partner of a public employee.

Lawrence v. Texas, 539 U.S. 558, 559 (2003) (citing Planned Parenthood 
o f  Southeastern Pa. v. Casey, 505 U.S. 833, 850 (1992)).



insurance and other employment benefits to the spouses of their employees.4 These 

benefits are financially valuable to employees and their spouses. Only couples who are 

married are eligible to receive these benefits; unmarried couples are not eligible. The 

state and the municipality have offered some form o f these employment benefits since 

1955 and at least 1985, respectively.

The Alaska C iv il Liberties Onion andeighteen individuals who alleged that 

they comprised nine lesbian or gay couples (collectively, the “plaintiffs”) filed suit 

against the state and the municipality in 1999, complaining that these benefits programs 

violated their right to equal protection under the Alaska Constitution. They alleged that 

at least one member of each same-sex couple was an employee or retiree of the state or 

the municipality, that the eighteen individual plaintiffs were involved in “ intimate, 

committed, ’oving” long-term relationships with same-sex domestic partners, and that, 

as gay and lesbian couples, they are excluded by state law from the institution of 

marriage. Members of eight o f the couples asserted in affidavits that they are in

The plaintiffs’ opening brief states that the benefits available for spouses 
of state employees include those provided by AS 39.20.360 (death benefits); AS 
39.30.090 (life and health insurance); AS 39.35.450 (joint and survivor annuities); AS 
39.35.535 (post-retirement health insurance); AS 14.25.010-.220 (benefits for retired 
teachers); and AS 22.25.010-.900 (benefits for retirees of state judiciary). These statutes 
do not expressly deny benefits to unmarried domestic partners, but each contains a clause 
expressly conferring them on an eligible employee’s “spouse." The state refers to such 
clauses as “spousal limitations.” We will sometimes use that terminology in this appeal.

No party has identified a Municipality o f Anchorage ordinance containing 
an equivalent spousal limitation, but it is undisputed here that an unmarried domestic 
partner o f a municipal employee is not eligible for employment benefits.

We variously refer to the challenged state statutes and municipal benefit 
plans as "benefits law s' or “benefits programs.”



“c mmitted relationships.”5 Their amended complaint alleged that because they are 

prohibited from marrying each other by Alaska Constitution article I, section 25, they are 

ineligible for the employment benefits the defendants provid • to married couples, 

resulting in a denial of the individual plaintiffs’ right to equal protection.

Article I, section 25 was adopted by Alaska voters in 1998. Commonly 

known as the Marriage Amendment, it provides: “To be valid or recognized in this State, 

a marriage may exist only between one man and one woman.” It effectively prohibits 

marriage in Alaska between persons of the same sex.6 The plaintiff employees 

consequently cannot entei into the formal relationship—  marriage—  that the benefits 

programs require if  the employees are to confer these benefits on their domestic partners.

Put another way, the plaintiff employees and their same-sex partners are 

absolutely precluded from becoming eligible for these benefits. Although all opposite- 

sex couples who are unmarried are also ineligible for these employment benefits, by 

marrying they can change the status that makes them ineligible.

The plaintiffs did not challenge the Marriage Amendment in the superior 

c urt(nordo they on appeal). Instead, their amended complaint asked the superior court

We use the phrases “domestic partnership” and “committed relationship” 
interchangeably to refer to relationships between adult couples who reside together in 
long-term, interdependent, intimate associations. We use the phrase “domestic partners” 
to refer to persons in these relationships. The phrase includes both same-sex and 
opposite-sex couples. For our purposes, “domestic partners” also includes all married 
couples.

Section 25 does not contain express words o f prohibi'ion, but it confers 
validity or recognition in Alaska only on a marriage between one man and one woman.
It therefore effectively prohibits marriage, or recognition of marriage, between persons 
of the same sex in Alaska.

AS 25.05.011(a), enacted in 1996, defines “marriage.” It provides in part: 
“Marriage is a civil contract entered into by one man and one woman . . . .”



to declare that denying employment benefits to same-sex domestic partners violates, 

among other things, article I, section 1 o f the Alaska Constitution, which states in part: 

“ his constitution is dedicated to the principle^ ... that all persons are equal and entitled 

to equal rights, opportunities, and protection under the law.”

A ll parties moved for summary judgment. The superior court denied the 

plaintiffs’ motion and granted the defendants’ motion. The court first rejected plaintiffs’ 

assertion that it was necessary to apply heightened scrutiny in considering their equal 

protection challenge; the court reasoned that heightened scrutiny was unwarranted 

becaus: the state and the municipality were discriminating between married and 

unmarried employees, not between opposite-sex and same-sex couples. The court also 

determined that the only right at issue was a right to employee benefits, which it ruled 

was not a fundamental right. Because the court found that no suspect class or 

fundamental right was involved, it applied the lowest level o f scrutiny to the 

governmental action. The court ruled that the defendants had a legitimate interest in 

reducing costs, increasing administrative efficiency, and promoting marriage. It then 

ruled that granting benefits only to spouses o f married employees bore a fair and 

substantial relationship to those interests.

The plaintiffs appealed. Briefing 011 their anpeal was completed and oral 

argument took place before the United States Supreme Court decided Lawrence v. 

Texas1 With our permission, the parties filed supplemental briefs discussing Lawrence.

L a w r e n c e  v\ T e x a s ,  539 U.S. 558 (2003).

-C- 5950



A. Standard of Review
• • 8We review a grant or denial o f summary judgment de novo. Summary

judgmem is only appropriate when there is no genuine issue o f material fact, and the
• • 9

moving party is entitled to judgment as a matter of law. Deciding the applicab’ ; 

standard of scrutiny in an equal protection challenge to an allegedly discriminatory 

statute presents a question of law.10 Likewise, identifying the nature of the challenger’s 

interest and assessing the importance of the governmental interest and the tit between 

that interest and the means chosen to advance it, present questions o f law.11 We will 

apply our independent judgment to questions of law and adopt the rule of law most

• • i • * 1 2persuasive in light of precedent, reason, and policy. We apply our independent 

judgment when interpreting constitutional provisions or statutes.13 A  constitutional 

challenge to a statute must overcome a presu ption of constitutionality.14

I I I .  D IS C U S S IO N

City o f  Kodiak  v. Samaniego, 83 P.3d 1077, 1082 (Alaska 2004); Powell 
v. Tanner, 59 P.3d 246, 248 (Alaska 2002).

} Odsather v. Richardson, 96 P.3d 521, 523 n.2 (Alaska 2004).

10 See Reichmann v. State, Dep t o f  Natural Res., 917 P .2d 1197, I200&n.6
(Alaska 1996); Sonneman v. Knight, 790 P.2d 702, 704 (Alaska 1990),

11 See Sonneman, 790 P.2d at 704-06.

1 Hickel v. Southeast Conference, 868 P.2d 919, 923 (Alaska 1994); Guin v,
Ha, 591 P.2d 1281, 1284 n.6 (Alaska 1979).

Alaska Trademark Shellfish, LLC  v*. State, 91 P.3d 953, 956 (Alaska 2004); 
State, Commercial Fisheries Entry Comm 'n v. Carlson, 65 P.3d 851, 858 (Alaska 2003).

14 Brandon v. Corr. Corp. o f  Am., 28 P.3d 269, 275 (Alaska 2001).



B. E ffec t o f th e  M a rr ia g e  A m e n d m e n t on P la in tiffs ' E q u a l P ro tec tio n
A rg u m e n ts

The plaintiffs, in challenging the spousal limitations in the benefits 

programs, rely on article I, section 1 of the Alaska Constitution, which guarantees the 

right to equal treatment. It states that "all persons are equal and entitled to equal rights, 

opportunities, and protection under the law.”15 Often referred to as the “equal protection 

clause,” this clause actually guarantees not only equal “protection,” but also eqral 

“ rights” and “opportunities” under the law.16

But Alaska Constitution article I, section 25, the Marriage Amendment, 

states that “[t]o be valid or recognized in this State, a marriage may exist only between 

one man and one woman.” It effectively prohibits same-sex domestic partners from 

marrying in Alaska and denies recognition in Alaska to foreign marriages between same-
17sex couples. We must decide as a threshold matter whether, as contended by the 

municipality and amici curiae North Star C ivil Rights Defense Fund, Inc. and the 

Marriage Law Project, the Marriage Amendment precludes challenges by same-sex

Alaska Const, art. I, § 1.

16 See Alaska Const, art. I, $ 1; Malabedv. North Slope Borough, 70 P .3d 416, 
420 (Alaska 2003) ("We have long recognized that the Alaska Constitution’s equal 
protection clause affords greater protection to individual rights than the United States 
Constitution’s Fourteenth Amendment.”); Schafer v. Vest, 680 P .2d 1169, 1172 (Alaska 
1984) (Burke, C.J., concurring, noting that this textual difference from the Federal 
Constitution emphasizes that the framers meant all three guarantees).

17 See Alaska Const, art. I, § 25.

Alaska voters adopted this amendment in 1998. See O f f i c e  o f  THE 
LIEUTENANT G o v e r n o r , Alaska Constitution: Alaska Constitutional Amendment 
Summary, at http://www.gov.state.ak.us/ltgov/akcon/summary.html. The amendment 
took effect January 3, 1999. See Brause v. State, Dep 7 o f Health Sc Soc. Servs., 2 1 P . 3d 
357,358 (Alaska 2001).

http://www.gov.state.ak.us/ltgov/akcon/summary.html


couples to government policies that discriminate between married and unmarried 

couples.

We must give effect to every word, phrase, and clause of the Alaska
• • 1 8  • •Constitution. “ [SJeemingly conflicting parts are to be harmonized, if  possible, so that

effect can be given to all parts o f the constitution."19

The Alaska Constitution’s equal protection clause and Marriage 

Amendment can be harmonized in this case because it concerns a dispute about 

employment benefits. The Marriage Amendment effectively precludes same-sex couples 

from marrying in Alaska, but it does not explicitly or implicitly prohibit public 

employers from offering to their employees’ same-sex domestic partners all benefits that 

they offer to their employees’ spouses. It does not address the topic o f employment 

benefits at all.20

See Owsichek v. State, Guide Licensing &  Control Bd., 763 P.3d 488, 496 
(Alaska 1988); State v. Ostrosky, 667 P.2d 1184, 1191 (Alaska 1983); Park  v. State, 528 
P.2d 785, 786-87 (Alaska 1974); Chester James A ntieau , C o n s t itu t io n a l 
C o n s tru c t io n  § 2.06, at 18-20 (1982).

Antieau, supra note 18, §2.15, at 27; .see also Ostrosky, 667 P.2d at 1190 
(holding that constitutional amendment "cannot, in turn, be challenged as 
unconstitutional under preexisting clauses in the same document”).

Explicitly denying benefits to public employees with same-sex domestic 
partners would arguably offend the Federal Constitution. In Romer v. Evans, 5 1 7 U.S. 
620 M996), the United States Supreme Court struck down on federal equal protection 
grounds an amendment to the Colorado Constitution that repealed all local and statewide 
laws prohibiting discrimination based on sexual orientation. The Court explained that 
in addition to merely repealing state and local laws, the amendment "prohibits all 
legislative, executive, or judicial action at any level of state or local government designed
to protect the named class " Id. at 624. The Court invalidated the amendment under
the rational basis standard of judicial review, reasoning that the amendment could not 
satisfy : en the minimal level o f scrutiny. Id. at 632. It explainer, nat the amendment’s

(continued...)



Nor have we been referred to any legislative history implying that, despite 

its clear words, the Marriage Amendment should be interpreted to deny employment 

benefits to public employees with same-sex domestic partners.21 The Marriage 

Amendment could have the effect of foreclosing the present challenge only if  it could be 

read to prohibit public employers from offering benefits to their employees’ same-sex 

domestic partners. But nothing in its text would permit that reading, and indeed the state 

and the municipality implicitly assume on appeal that governments are fi .e to offer 

employment benefits to their employees’ unmarried, domestic partners, including same- 

sex domestic partners.

Because the public employers’ benefits programs could be amended to 

include unmarried same-sex domestic partners without offending the Marriage 

Amendment, that amendment does not foreclose plaintiffs’ equal protection claims here. 

That the Marriage Amendment effectively prevents same-sex couples from marrying 

does not automatically permit the government to treat them differently in other ways. It 

therefore does not preclude public employees with same-sex domestic partners from 

claiming that the spousal limitations in the benefits programs invidiously discriminate 

against them.

20(...continued)
“disqualification of a class o f persons from the right to seek specific protection from the 
law is unprecedented in our jurisprudence . . . .  A law declaring that in general it shall 
be more difficult for one group of citizens than for all others to seek aid from the 
government is itself a denial of equal protection of the laws in the most literal sense.” 
Id. at 633.

21 See Brooks v. Wright, 971 P.2d 1025,1028 (Alaska 1999) (stating that court 
looks to plain language, purpose, and framers’ intent in interpreting constitution); Native 
Vill. aj'Elim  v. State, 990 P 2d I, 5 (Alaska 1999) (same); Area Alaska, Inc. v, State, 824 
P.2d 708, 710 (Alaska 1992) (same).
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The state equal protection clause cannot override more specific provisions 
22 « •in the Alaska Constitution. But the plaintiff: do not contend that the Marriage 

Amendment violates Alaska’s equal protection clause. They argue not that they have a 

right to marry each other, but that the benefits programs discriminate against them by 

denying them benefits that the programs provide to others who, plaintiffs claim, are 

similarly situated.

Because the Marriage Amendment does not resolve this appeal, we turn to 

the merits o f plaintiffs’ equal protection arguments.

C. C h a lle n g e  to th e  S pou sa l L im ita tio n s  U n d e r the E q u a l P ro tec tio n  
C la u se  o f th e  A lask a C o n s titu tio n

Article I, section 1 of the Alaska Constitution “mandates ‘equal treatment 

of those similarly situated;’ it protects Alaskans’ right to non-discriminatory treatment 

more robustly than does the federal equal protection clause.”23 “We have long 

recognized that [this clause] affords greater protection to individual rights than the 

United States Constitution’s Fourteenth Amendment.”2,4

“To implement Alaska’s more stringent equal protection standard, we have 

adopted a three-step, sliding-scale test lha* places a progressively greater or lesser burden 

on the state, depending on the importance o f the individual right affected by the disputed

C f  Bess v. Ulmer, 985 P.2d 979, 988 n.57 (Alaska 1999) (“[A] specific 
amendment controls other more general [constitutional] provisions with which it might 
conflict."); Antieau , supra note 18, § 2.16, at 27-28.

State, Dep 't o f  Health c£ Soc. Servs. v. Planned Parenthood o f  Alaska, Inc., 
28 P.3d 904, 909 (Alaska 2001) (footnote omitted) (quoting Alaska Pac. Assurance Co. 
v. Brown, 687 P.2d 264, 271 (Alaska 1984)).

M alahedv. North Slope Borough, 70 P.3d 416,420 (Alaska 2003): see also 
Stanek v. Kenai Peninsula Borough, 81 P.3d 268, 272 & n. 15 (Alaska 2003).



1. T h e  b e n efits  p ro g ra m s ’ d is tin c tio n s  betw een  sam e-sex  an d  
op p o site -sex  d o m estic  p a r tn e rs

A person or group asserting an equal protection violation must demonstrate 

that the challenged law treats similarly situated persons differently.26 Absent disparate 

treatment o f similarly situated persons, the law as applied to the aggrieved group does 

not violate the group’s right to equal protection.27 We first consider whether, as the 

municipality contends, there is no evidence of differential treatment, making it

• j • 28unnecessary to engage in a sliding-scale analysis.

The plaintiffs assert that the defendant governments treat same-sex and 

opposite-sex couples differently. The defendants argue that their programs differentiate 

on the b *sis of marital status, not sexual orientation or gender. The municipality asserts 

that all married employees can confer benefits on their spouses, and no unmarried 

employees can confer benefits on their partners. It therefore argues that it treats same- 

sex couples no differently th n any other unmarried couples, and that there is 

consequently no basis for an equal protection claim. Several courts examining similar 

programs have reached this conclusion.2l>

25 Malahed, 70 P.3d at 420-21.

Alaska Inter-Tribal Council v. State, 110 P.3d 947, 966 (Alaska 2005); 
Lawson v. Helmer, 77 P.3d 724, 728 (Alaska 2003).

Lawson, 77 P.3d at 728; Brandon v. Corr. Corp. o f  Am., 28 P.3d 269, 275- 
76 (Alaska 2001).

2H Cf. Shearer v. Mundt, 36 P.3d 1196, 1199 (Alaska 2001).

Beaty v. Truck Ins. Exch., 8 Cal. Rptr. 2d 593, 596-97 (Cal. App. 1992); 
Hinman v, Det  t o fPers. Admin., 213 Cal. Rptr. 410, 416 (Cal. App. 1985); Ross v.

(continued.,.)

classification and the nature o f  tue governm ental interest at stake . . . ,” 25

- 2- 5950



We must therefore decide whether there is a classification that results in 

different treatment for similarly situated people.

We agree with the plaintiffs that the proper comparison is between same-sex 

couples and opposite-sex couples, whether or not they are married. The municipality 

correctly observes that no unmarried employees, whether they are members o f same-sex 

or opposite-sex couples, can obtain the disputed benefits for their domestic partners. But 

this does not mean that these programs treat same-sex and opposite-sex couples the same. 

Unmarried public employees in opposite-sex domestic relationships have the opportunity 

to obtain these benefits, because employees are not prevented by law from marrying their 

opposite-sex domestic partners.30 In comparison, public employees in committed same- 

sex relationships are absolutely denied any opportunity to obtain these benefits, because 

these employees are barred by law from marrying their same-sex partners in Alaska or 

having any marriage performed elsewhere recognized in Alaska. Same-sex unmarried 

couples therefore have no way of obtaining these benefits, whereas opposite-sex 

unmarried couples may become eligible for them by marrying. The programs

29
(...continued)

Denver D cp ’t o f  Health &  Hosps., S83 P.2d 516, 519 (Colo. App. 1994); Ph illips v. 
Wisconsin Pers. Comm 'n, 482 N.W.2d 121, 129 (Wis. App. 1992).

Some heterosexual couples, such as consanguineous couples, are also 
prohibited from marryirg and are consequently prevented from obtaining benefits. But 
in those instances, the relationship itself is illegal, not merely the marriage. AS
11.41.450 classifies incest as a class C  felony. No Alaska statute criminalizes 
homosexual relationships or homosexual conduct between consenting adults, nor could 
it. See Lawrence v. Texas, 539 U.S. 558 (2003). Moreover, as discussed below, just 
because some other, smaller group o f people is also excluded does not mean that the 
plaintiffs here cannot have a valid claim.

-13- 5950
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consequently treat same-sex couples differently from oppos'te-sex couples.31

2. In te n t to d isc r im in a te

The state aigues that an intent to discriminate K  or should be, an essential 

element of a state equal protection claim in Alaska. Both defendants contend that there 

was no discriminatory intent, or evidence of animus against gays and lesbians. Plaintiffs 

respond that Alaska’s equal protection clause does not require a showing of 

discriminatory intent.

We need not resolve this dispute here because we conclude that the benefits 

programs are facially discriminatory. When a “law by its own terms classifies persons 

for different treatment," this is known as a facial classification.32 And when a law is 

discriminatory on its face, "the question of discriminatory intent is subsumed by the 

determination that the classification established b the terms of the challenged law or 

policy is, itself, discriminatory."33

To determine whether the benefits programs make a facial classification, 

we must therefore examine the meaning o f the term “spouse.” The United States 

Supreme Court, in Personnel Administrator v. Feeney, considered whether a state statute

See Tanner v. Oregon Health Scis. Univ., 971 P.2d 435, 442-43, 447 (Or. 
App. 1998) (determining that denial o f employment benefits to unmarried domestic 
partners of employees had “disparate impact" on homosexuals).

John  E. No w a k  & Ro n a ld  D. Ro t u n d a , C onstiti rioNAL L aw  § 14.4, 
at 71 1 (7th ed. 2004) (emphasis added).

Hamlyn v Rock Island County Metro. Mass Transit Dist., 986 F. Supp, 
1126, 1133 (C.D. HI. 1997); see also Cook v. Babbitt, 819 F. Supp. 1, 14(D.D.C. 1993) 
("In cases where a law or regulation makes an explicit reference to a susp'ct 
characteristic, purposeful discrimination is self-evident, and the measure is subject to 
challenge on its face without any evidentiary inquiry into the motives of the relevant 
government actors.").



granting a hiring preference to veterans violated equal protection on the basis of 

gender.34 The Court concluded in part that the statute was gender-neutral because the 

"definition o f ‘v terans’ in the statute ha[d] always been neutral as to gender” and that 

“ Massachusetts ha[d] consis ;ntly defined veteran status in a way that ha[d] been 

inclusive of women who ha|d] served in the military . . . .”35

But unlike the neutral definition o f“veteran” in Feeney, Alaska’s definition 

o f the legal status of "marriage” (and,1 mce, who can be a “spouse”) excludes same-sex 

couples.36 By restricting the availability o f benefits to "spouses,” the benefits programs 

“by [their] own ierms classify]” same-sex couples "for different treatment.”37 

Heterosexual couples in legal relationships have the opportunity to marry and become 

eligible for benefits. In comparison, because of the legal definition of "marriage," the 

partner o f a homosexual employee can never be legally considered as that employee’s 

"spouse” and. hence, can never become eligible for benefits. We therefore conclude that 

the b icfits programs are facially discriminatory.

The next question is whether the disparate treatment is permitted under the

34 Personnel Adrn 'r v. Feeney, 442 U.S. 256 (1979).

35 Id. at 275.

Alaska Const, art. I, § 25 ("To be valid or recognized in this State, a
marriage may exist only between one man and one woman.”),

See Now ak & Rotunda, supra no'e 32, § 14.4, at 711.

8̂
We recognize that the benefits programs became discriminatory only alter 

the legislature acted in 1996 and 1998 and the electorate adopted the Marriage 
Amendment in 1998, But, in our view, allowing a discriminatory classification to remain 
in force is no different than giving it the force of law in the first place.

-15- 5950



• i • • 39sliding-scale analysis for equal protection challenges in Alaska.

3. S lid in g -sca le  an a ly sis  u n d e r  th e  A laska C o n s titu tio n

Having resolved these preliminary issues by determining (1) that it cannot 

be said as a matter of law that the benefits programs do not treat public employees with 

same-sex domestic partners differently, and (2) that the benefits programs are facially 

discriminatory, we turn to the three-step, sliding-scale analysis applicable to equal 

protection challenges under the Alaska Constitution. This approach involves the 

following process:

First, it must be determined at the outset what weight 
should be afforded the constitutional interest impaired by the 
challenged enactment. The nature of this interest is the most 
important variable in fixing the appropriate level of 
review . . . .  Depending upon the primacy of the interest 
involved, the state will have a greater or lesser burden in 
ustifying its legislation.

Second, an examination must be undertaken of the 
purposes served by a challenged statute. Depending on the 
level o f review determined, the state may be required to show 
only that its objectives were legitimate, at the low end of the 
continuum, or, at the high end of the scale, that the legislation 
was motivated by a compelling state interest.

Third, an evaluation of the state’s interest in the 
particular means employed to further its goals must be 
undertaken. Once again, the state’s burden will differ in 
accordance with the determination of the level o f scrutiny 
under the first stage of analysis. At the low end of the sliding 
scale, we have held that a substantial relationship between 
means and ends is constitutionally adequate. At the higher 
end of the scale, the fit between means and ends must be

In the case of a facial classification, “there is no problem of proof and the 
court can proceed to test the validity of the classification by the appropriate standard.” 
N ow ak & Rotunda, supra note 32. § 14.4, at 711.
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much closer. If the purpose can be accomplished by a less 
restrictive alternative, the classification will be invalidated.1401

The plaintiffs advance four alternative arguments to support their equal

protection challenge to the spousal limitation in the benefits programs. The first three

ask us to apply a heightened level of scrutiny because the programs allegedly (1)

discriminate on the basis o f sexual orientation; (2) discriminate on the basis o f gender;

or (3) significantly burden at least one o f several important personal interests. The

plaintiffs alternatively contend that the programs cannot withstand even the minimum

level o f scrutiny, either because the governmental interests advanced are not legitimate,

or because the eligibility restrictions do not bear a fair and substantial relationship to

advancing those interests.

Because we conclude that the benefits programs cannot survive minimum

scrutiny, we need not address plaintiffs’ alternative arguments.

a. N a tu re  o f p la in tif fs ’ in te re s ts : level o f  sc ru tin y

The first step of our analysis requires us to determine what weight to give

the individual interests affected by the benefits programs.41 Plaintiffs contend that the

spousal limitations significantly burden important personal interests, such as the right to

intimate association, and are therefore subject to heightened scrutiny. But because

minimum scrutiny is sufficient to resolve this case, we do not need to decide whether the

plaintiffs’ interests are “ important” or whether a "fundamental right" is affected.42

Matanuska-Susitna Borough Sch. Dist v. State, 931 P.2d 391, 396-97 
(Alaska 1997) (quoting Alaska Pac. Assurance Co. v. Brown. 687 P.2d 264, 269-70 
(Alaska 1984)).

41 Id. at 396.

Malabcd  v. North Slope Borough, 70 P.3d 416, 421 (Alaska 2003)
(continued...)



Government action affecting an economic interest receives minimum scrutiny,4"1 and the 

employment benefits at issue here are undeniably economic.

b. T h e  g o v e rn m e n ta l in te re s ts  an d  th e  re la tio n sh ip  betw een 
th o se  in te re s ts  a n d  th e  m eans chosen  to a d v a n c e  th em

The second step o f the sliding-scale analysis requires us to consider the 

governmental interests advanced by a challenged law.44 Under minimum scrutiny, these 

interests need only be legitimate.45 The third step requires us to evaluate the means 

chosen to advance the interests identified from the second step. Minimum scrutiny 

requires a "fair and substantial relation” between the means (i.e., the classification) and 

the "object of the legislation.”46

The state and the municipality contend that they have three legitimate 

interests —  cost control, administrative efficiency, and promotion o f marriage —  in 

limiting employment benefits to spouses and dependent children. We must therefore 

consider whether these interests are legitimate and, if  so, whether the classification bears 

a fair and substantial relationship to those interests.

C o st c o n tro l. The state and the municipality argue that cost control is a

42(... continued)
(applying "close” scrutiny to enactment affecting "important” interest); State , Dep 't o f  
Health &  Soc. Servs. v. Planned Parenthood o f Alaska, Inc., 28 P.3d 904, 909 (Alaska 
2001) (observing that “strict” scrutiny is applied to enactments affecting "fundamental 
rights”).

43 Church V. State, Dep't o f  Revenue, 973 P.2d 1125, 1130 (Alaska 1999).

44 Planned Parenthood, 28 P.3d at 909.

Matanuska-Susitna Borough, 931 P.2d at 396-97 (quoting Alaska Pac. 
Assurance, 687 P.2d at 269-70).

Planned Parenthood, 28 P.3d at 91 I (quoting Isakson v. Rickey, 550 P.2d 
359, 362 (Alaska 1976)).
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primary purpose o f limiting the availability of benefits to spouses of married employees. 

The state expla ms that it must offer health insurance to attract and retain a qualified work 

force and that “the legislature should be entitled to take reasonable measures to control 

the cost of tha t offering.” As the number of program participants increases, so does the 

cost.

The state also asserts that the legislature “wanted to limit participation to 

that small *,roup in a truly close relationship with the employee.” The municipality 

asserts thal it decided “to limit employee benefits to a small, readily ascertainable group 

of individuals closely connected to the employee.” These assertions indicate to us that 

the governmental interest here is more specific than just “cost control.” Indeed, if the 

governments were interested in simply saving money, the companion goal o f promoting 

marria e would seem to do the opposite. As the benefits programs succeed in convincing 

coup’ js to marry or to stay married, the governments have to provide benefits to more 

pe ' <lc. This "oparent tension between cost control and promotion of marriage can be 

harmonized by more appropriately describing the governments’ interest in cost control 

as a interest in controlling costs by limiting benefits to those people in “truly close 

relationship^]” with or “closely connected” to the employee.

W r assume that limiting benefit programs to those in truly close 

relationships with the employee is a legitimate governmental goal But we do not see 

how an absolute exclusion o f same-sex domestic partners from being eligible for benefits 

is substantially related to this interest. Many same-sex couples are no doubt just as "truly 

;lose[ly] relat[cdj” and “closely connected” as any married couple, in the sense of 

nroviding the same level o f love, commitment, and mutual economic and emotional 

support, as between married couples, and would choose to get married if they were not 

prohibited by law from doing so. Although limiting benefits to “spouses,” and thereby
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excluding all same-sex domestic partners, does technically reduce costs, such a 

restriction fails to advance the expressed governmental goal o f limiting benefits to those 

in “truly close relationships" with and "closely connected” to the employee.

A d m in is tra tiv e  efficiency . The state and the municipality argue that the 

need to effic'ently administer the benefits programs justifies the spousal limitations. 

They argue that marriage provides a bright-line distinction that is easily applied, and that 

allowing employees to designate beneficiaries other than spouses will make it more 

difficult to administer the programs. The director o f the benefits section o f the Alaska 

Division of Retirement and Benefits explained during deposition the potential 

administrative difficulties that could arise if employees were allowed to designate 

benefits recipients other than spouses. She discussed theoretical burdens of determining 

who other than a spouse might be eligible for coverage. The municipality anticipates 

difficulty in deciding how long a same-sex relationship must last, whether the partners 

must reside in the same house, whether the relationship must be o f a sexual nature, and 

when the relationship ends.

We have recognized that administrative efficiency is a legitimate
47governmental interest. There is no doubt that making a less-clearly-defined (compared 

to spouses) category o f persons eligible for employment benefits would create 

administrative burdens. But Alaska’s Equal Protection Clause requires more than just 

a rational connection between a classification and a governmental interest; even at the 

lowest level of scrutiny, the connection must be substantial.

Wilkerson v. State, Dep t o f  Health & Soc. Servs., 993 P. 2d 1018, 1024 
(Alaska 1999); State v. Albert, 899 P.2d 103, 1 15 (Alaska 1995).

4H See Isakson v. Rickey, 550 P, 2d 359, 362 (Alaska 1976) (approving of “ less 
speculative, less deferential, more intensified means-to-end inquiry" for traditional

(continued...)



It is significant that other agencies, political subdivisions, and states 

provide, or have provided, employment benefits to their employees’ same-sex domestic 

partners. The state does not dispute the plaintiffs’ contention that the University of 

Alaska does or did so and that it adopted qualifying c r ite ria .L ikew ise , other states50 

and municipalities,51 including the City and Borough of Juneau,52 offer the same health

*(.. .continued) 
rational basis test).

49 « •
Under the university’s plan, an employee and the employee’s partner submit 

an affidavit stating that they are financially interdependent partners and meet certain 
criteria of commitment and dependency. They must meet eight criteria including: having 
an exclusive personal relationship with each other for at least the last twelve consecutive 
months and an intention to continue the relationship indefinitely; residing together at the 
same primary residence for at least the last twelve consecutive months and intending to 
reside together indefinitely; considering themselves members of each other’s immediate 
family; being responsible for each other’s common welfare; and sharing financial 
obligations. They must also attest that they meet at least five of a second set o f eight 
criteria, including: jointly purchasing or leasing real property; jointly owning an 
automobile; sharing a joint bank or credit account; naming each other as life insurance 
beneficiaries; and naming each other as primary beneficiaries in each other’s wills. 
UNIVERSITY o f A la s k a , Explanation o f Availability o f  Benefits Based on Financia lly  
Interdependent Relationship, at http://info.ala.ska.edu/hr/ forms/PDF/B 140- 
FlPExplanation.pdf (last visited June 13, 2003).

E.g., C a l.  G o v ’t  Code § 22818, amended by 2005 Cal. Legis. Serv. 418 
(West); O r. Admin. R. 101-015-0005(c); Wash. Admin. Code § 182-12-260. A more 
complete list of states that provide health benefits to domestic partners can be found in 
a database maintained by the Human Rights Campaign. The database cai, be accessed 
through the organization’s website at http://www.hrc.org (last visited October 21,2005).

According to the Human Rights Campaign’s database, 130 cities and 
counties offer domestic partner benefits. As of October 21,2005, the cities and counties 
included, for example, Atlanta, Broward County, Chicago, Denver, and New York City. 
See A t la n ta ,  Ga., Code o f O rd inances § 2-858; B ro w ard  Cou n ty , F l., Code § 16 
1/2-156; Chicago, I I I . ,  M u n ic ipa l Code ch. 2-152-072; Denver, Co., Rev. M un ic ipa l

(continued...)

http://info.ala.ska.edu/hr/
http://www.hrc.org
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benefits to domestic partners, per their eligibility standards, that they offer to married 

couples.

We do not assume, as plaintiffs assert, that the state and the municipality 

can simply adopt the methodology the University o f Alaska adopted to administer its 

programs The state has many more employees than the university. Nonetheless, that 

many other agencies, municipalities, and states offer employment benefits to their 

employees’ same-sex domestic partners suggests that the governments’ legitimate 

administrative concerns can be satisfied. The availability of these benefits elsewhere 

persuades us that administrative difficulties are not an insurmountable barrier to 

providing benefits if our constitution requires that they he provided. We therefore 

conclude that the absolute exclusion of samc-sex couples is not substantially related to 

the goal o f maximizing administrative efficiency.

P ro m o tio n  o f  m a rr ia g e . The state and municipality assert that they have 

a legitimate interest in the promotion of marriage. To support this assertion, the 

municipality points to "the ancient cultural and legal : tafus of marriage” and the place 

o f a marriage between one man and one woman as “the historic foundation of society.” 

Amicus curiae Alaska Catholic Conference also contends that the promotion of marriage 

is a legitimate state interest. It cites in support several United States Supreme Court 

decisions that have recognized the right to marry as ” involv[ing] invests o f basic

(...continued)
C o d e  § 18.321 (4)-18.328; N ew  Y ork  C it y , N.Y., A dm inistrative  C ode  § 3-244(Q.

See http://www.juneau.lib.ak.us/cbjfrisk_management/pdfs/2005/Enroll- 
ment Guide2005.pdf (last visited June 6, 2005).
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importance in our society.”53 The Supreme Court has also explained that “marriage is 

a social relation subject to the state’s police power.”54

We have never considered whether the promotion of marriage is a valid 

governmental interest.

Plaintiffs argue that whether or not the promotion of marriage is a legitimate 

governmental interest, the state is not truly interested in promoting marriage, because, 

i f  it were, it would not have prevented gays and lesbians from entering into married 

relationships. This argument has little merit. The state rightly argues that just because 

the legislature did not want to promote same-sex marriage does not mean it did not have 

a sincere interest in promoting “traditional” marriage.

Plaintiffs also challenge the legitimacy of any interest in promoting 

marriage. They argue that the state and municipality “may not assert an interest in 

promoting married relationships for its own sake.” They claim that the government “may 

not favor a class simply because it favors the class,” and that discrimination is never a 

legitimate interest. That proposition is certainly correct, but the promotion of marriage 

in and of itself is not necessarily discriminatory. And it is not irrational. Among other 

things, it can encourage family stability (an undeniably valid public goal), as the Alaska 

Catholic Conference argues.

Boddie v. Connecticut, 401 U.S. 371, 376 (1971); see cdso Loving  v. 
Virginia , 388 U.S. 1,12 (1967) (describing marriage as “one o f the vital personal rights 
essential to the orderly pursuit of happiness” by free people); Skinner v\ Oklahoma ex rel. 
Williamson, 316 U.S. 535, 541 (1942) (“one of the basic civil rights o f man”); Meyer v. 
Nebraska, 262 U.S. 390, 399 (1923) (“essential to the orderly pursuit o f happiness”).

54 Loving , 388 U.S. at 7; Maynard v. H ill, 125 U.S. 190, 205 (1888) 
(“Marriage, as creating the most important relation in life, as having more to do with the 
morals and civilization of a people than any other institution, has always been subject to 
the control of the legislature.”).



As to this issue*, plaintiffs’ true challenge is to the decision to promote 

family stability among opposite-sex couples but not among same-sex couples. They 

argue that the social good from family stability in same-sex relationships is just as 

important and valuable as the social good from stable opposite-sex relationships, 

Assuming plaintiffs’ argument is correct, it would not establish that an interest in 

promoting manage is not legitimate. Given the social benefits potentially inherent in 

marriage and the Supreme Court’s statement that marriage is subject to state regulation,55 

we conclude that the promotion of marriage is at least a legitimate governmental interest.

We accept the state’s contention that providing employment benefits to 

spouses o f its employees may encourage persons to marry or stay married. Such benefits 

are financially valuable and their availability may be an important or even critical factor 

to persons deciding whether to ma»ry. But the question here is whether the means chosen 

to advance the interest are substantially related to the governments’ interest.

The first part o f the chosen means —  providing a benefit to spouses —  is 

directly related to advancing the marriage interest. But the second part o f the chosen 

means —  restricting eligibility to persons in a status that same-sex domestic partners can 

never achieve —  cannot be said to be related to that interest. There is no indication here 

that denying benefits to public employees with same-sex domestic partners has any 

bearing on who marries. There is no indication here that granting or denying benefits to 

public employees with same-sex domestic partners causes employees with opposite-sex 

domestic partners to alter their decisions about whether to marry. There is no indication 

here that any ofthe plaintiffs, having been denied these benefits, will now seek opposite- 

sex partners with an intention of marrying them. And if such changes resulted in sham 

or unstable marriages entered only to obtain or confer these benefits, they would not

S e e  L o v i n g , 388 U.S. at 7.
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seem to advance any valid reasons for promoting marriage. In short, there is no 

indication that the programs’ challenged aspect —  the denial o f benefits to all public 

employees with same-sex domestic partners —  has any relationship at all to the interest 

in promoting marriage. To repeat: making benefits available to spouses may well 

promote marriage; denying benefits to the same-se domestic partners who are absolutely 

ineligible to become spouses has no demonstrated relationship to the interest of 

promoting marriage.

The municipality raises several other arguments that justify brief response. 

It asserts that it can properly limit eligibility because the Marriage Amendment sanctions 

the marriage relationship. We discussed above the effect o f the Marriage Amendment 

and rejected a contention that it altogether forecloses plaintiffs’ equal protection claims 

See Part III.B. Moreover, the marriage relationship sanctioned by the amendment cannot 

justify unequal treatment unless the means relate to the purpose. No one has suggested 

that the Marriage Amendment would perm.t the municipality to double the pay of only 

its married employees or permit it to hire only married persons.

The municipality seems to imply that accepting the plaintiffs’ arguments 

would require defendants to extend marriage benefits to members o f "other non- 

traditional marriages,” such as persons in polygamous relationships. But polygamy is 

illegal in Alaska,56 as are incestuous relationships.57 Even though same-sex domestic

t i • S8relationships are not marriages in Alaska, they are not illegal. And, following

AS 11.51.140.

57 AS 11.41.450.

Alaska Const, art. I, § 25.



Lawrence v. Texas, they could not be made illegal.59 Nothing we hold here would 

require public employers to extend to members of polygamous or incestuous 

relationships the employment benefits they provide to their employees’ spouses, 

d. E q u a l p ro tec tio n  conclusion  

The governmental interests o f cost control, administrative efficiency, and 

promotion of marriage are legitimate, but the absolute denial of benefits to public 

employees with same-sex domestic partners is not substantially related to these 

governmental interests.

In this case, because the programs at issue govern the governments’ actions 

in their specific capacities as public employers, rather than in their broader governmental 

capacities, the programs’ marital preferences would have difficulty meeting the means- 

to-end fit requirement unless they had a fair and substantial relationship to the 

governments’ roles as public employers. When the state or a political subdivision acts 

in this capacity, it is subject to the overarching principles set out in article I, section 1, 

and article XII, section 6, o f the Alaska Constitution. Those sections guarantee all 

Alaskans “the rewards of their own industry’’ and require public employment to be based 

on merit.60 Programs allowing the governments to give married workers substantially 

greater compensation than they give, for identical work, to workers with same-sex 

partners cut against these constitutional principles yet further no legitimate goal of the 

governments as public employers. However legitimate these programs’ broader policy 

goals may be, then, the means they employ would not be fairly and substantially related

Lawrence v. Texas, 539 U.S. 558, 567 (2003) (holding that states may not 
criminalize private, consensual homosexual relations).

Alaska Const, art. I, § 1 (“This constitution is dedicated to the principle^ 
that all persons have a natural right to . . . the enjoyment of the rewards of their own 
industry. . . .”); Alaska Const, art. XII, § 6.
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We therefore conclude, applying minimum scrutiny, that the challenged 

programs violate the individual plaintiffs’ right to equal protection of the law.

D. Trombley v. Starr-Wood Cardiac Group Does Not Control Here.

The state argues that comments we made in Trombley v. Starr-Wood 

Card iac Group, P . C bl “should be dispositive” of the constitutional issuer now before 

us.

Trombley did not address constitutional issues. The Trombleys appealed 

the dismissal of their malpractice claims arising out o f Barbara Trombley’s medical care. 

One issue was whether Dale Trombley could bring a loss-of-consortium claim. While 

Barbara was being treated, she was cohabiting with Dale Trombley but was married to 

Keith Bradick. Some months later she divorced Bradick and married Dale Trombley. 

The superior court rejected Dale’s consortium claim on summary judgment. In 

considering Dale’s appellate contention that an unmarried cohabitant could claim loss of 

consortium, we said that “[wjhether spousal consortium claims should be extended to 

unmarried cohabitants as a general matter is not an easy issue to resolve. There are 

reasonable arguments on both sides.”62 We did not decide whether, “as a general 

matter,” unmarried cohabitants could ever claim loss ofconsortium. We instead affirmed 

the denial o f the consortium claim because one of the cohabitants was actually married 

to someone else when the alleged malpractice occurred.63

The state contends that it follows from our quoted characterization of the

to furthering those goals.

Trombley v. Starr-Wood Cardiac Group, P  C., 3 P.3d 916 (Alaska 2000). 

6‘ Id. at 923 (emphasis added).

63 I d .
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argum ent lim itin g  consortium  cla im s to legal sp ou ses as “reasonab le” that the 

leg is la tu re ’s c h o ic e  in d en y in g  em p loym en t benefits to unm arried cohabitants m ust also  

be “reasonab le and h ence constitu tional."  It asserts that both areas “concern sim p ly  the 

right to rece iv e  m o n e y .”

A nd  o f  cou rse, because they w ere not a sa m e-sex  cou p le, nothing prohibited  

D ale and Barbara from m arrying as soon  as Barbara d ivorced  her prior sp ou se . P laintiffs 

correctly  ob serve that this court there “analyzed  d istin ctio n s b etw een  m arried 

h eterosexu a l co u p les  and unm arried heterosexual cou p les, w h o  can marry. It did not 

an a ly ze  d istin ctio n s b etw een  heterosexual cou p les [and] lesb ian  and gay co u p les , w ho  

cannot m arry.” (E m p h asis in orig ina l.) That w e stated in dictum  that it w as “reasonab le” 

not to a llo w  con sortiu m  cla im s by unmarried cohabitants d o es not m ean that the 

g overn m en t can treat unm arried cou p les o f  the sam e sex  d ifferently  than it treats 

unm arried co u p les  o f  the o p p osite  sex .

E. R e m e d y

P lain tiffs do not contend  that finding an equal protection  v io la tion  w ould  

require that the b en efits  program s th em selves m ust end; they sim ply  seek  the sam e  

ben efits and opportun ities potentia lly  available to op p osite-sex  cou p les. O nly the spousal 

lim itations in the program s are unconstitutional, and they are invalid  on ly  to the extent 

they deny b en efits  to persons w ho are absolutely  precluded from b ecom in g  e lig ib le  for 

those benefits, ev en  though their dom estic  relationship is not illegal.

T herefore, one p ossib le  rem edy w ould  be to g iv e  the state and the 

m un icip ality  a reasonab le opportunity to adopt standards for m aking these benefits  

ava ilab le  to persons d eem ed  e lig ib le . M any other public em p loyers now  have program s



that m ay be u sefu l m o d e ls ,64 and private em p loyers m ay a lso .65 H aving held 

u nconstitu tional the ex clu sio n  o f  sa m e-sex  co u p les  from a ccess  to c iv il m arriage, the 

Suprem e Judicial Court o f  M assachusetts in Goodridge v. Department o f Public Health, 

vacated  the departm ent’s sum m ary ju d gm en t and rem anded for entry o f  judgm ent 

con sisten t w ith  its op in io n . But it stayed entry o f  ju d gm en t on rem and for 180 days to

p eim it the leg isla tu re “to take such action  as it m ay deem  appropriate in light o f  this
• • ,>66 op in ion .

B eca u se  the parties have not addressed the issu e  o f  rem edy, or how  the 

state and m un ic ip ality  m ay com p ly , w e invite supplem ental briefing on this issue.

IV . C O N C L U S IO N

W e co n clu d e that the public em p lo y ers’ sp ou sa l lim itations v iolate the 

A laska C o n stitu tio n ’s equal protection clause. W e therefore V A C A T E  the judgm ent 

b elo w . A fter hearing from the parties about the issue o f  rem edy, w e w ill R E M A N D . 

U ntil w\. reso lve  the issue o f  rem edies, the disputed benefits program s remain in effect.

See supra notes 4 9 -5 2 .

A ccord in g  to the Human Rights C am p aign ’s database, 247  Fortune 500  
com p an ies offer  dom estic  partner benefits. T he database can be a ccessed  through the 
organ ization ’s w eb site  at h ttp://w w w .hrc.org (last v isited  O ctober 21 , 2005).

Goodridge v. Dep't o f Pub. Health, 798 N .E .2d  9 4 1 . 9 6 9 -7 0  (M ass. 2003);  
see also Baker v. Slate, 744  A .2d 864 , 886  (V t. 1999). In Baker, the Verm ont Suprem e  
Court deferred to the prerogatives o f  the legislature “ to craft an appropriate m eans o f  
addressing  this constitu tional m andate.” It therefore left the current statutory schem e in 
effect “ for a reasonable period o f  tim e to enable the L egislature to consider and enact 
im plem enting  leg isla tion  in an orderly and exp ed itiou s fa sh ion .” Id. at 887.

http://www.hrc.org

