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W ith this resolution, I am NOT advocating h r or against subsistence rights for any person 
or community. It is my hope that the Federal Subsistence Board w ill revisit these C&T 
determinations, allow ing for the States presentation o f applicable facts and to take these 
and previous facts given in testimony, into account and fo llow more closely it's eight 
regulatory criteria to be used in making C&T determinations. When a governing body 
does not fo llow established criteria in making its decisions, we begin to travel the path 
down a slippery slope.

It is my hope that passage of this resolution and the intervention of Alaska's congressional 
delegation w ill help tc sway the Board in its reluctance to reconsider its decision.
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REQUEST FOR RECONSIDERATION OF FEDERAL SUBSISTENCE BOARD 
DETERMINATIONS ON PROPOSAL FRFR 06-02/03/08, including the Board’s 
Determination that the Community of Ninilchik Has Customarily and Traditionally 
Harvested for Subsistence Purposes All Fish Locate Vithin the Boundaries of the 
Kenai National Wildlife Refuge And Chugach Nations Forest, including the Upper 

Kenai River, Russian River, Swanson River, and their Lakes and Drainages

By State of Alaska

I. Introduction

The State o f Alaska, through the Alaska Department o f Fish and Game (ADF&G), 
respectfully requests that the Federal Subsistence Board (Board) reconsider and rescind 
its decision o f November 17, 2006 upon Proposal FRFR 06-02/03/08, providing “ to the 
community o f N inilchik a customary and traditional use determination for all fish in the 
waters north o f and including the Kenai River drainage, w ith in the Kenai National 
W ild life Refuge and Chugach National Forest within the Kenai Peninsula district.”  See 
Transcript o f Federal Subsistence Board November 16-17, 2006 Work Session 
(hereinafter “ 11/16-17/06 Tr.” ), at p. 169.1

________Reconsideration is required because, in adopting that final rule, “ the Board’s
interpretation o f information,, applicable law, or regulation [was] in error or contrary to 
existing law.” 36 CFR §242 20(d); 50 CFR § 100.20(d). In addition, reconsideration is 
required because, in making its determination, the Board assumed incorrect information, 
including unsupported speculation regarding fish stocks, resulting in a determination 
based on speculation. The Board must instead consider real, factual information not 
previously considered by the Board, o f the type on which this request is partly based. Id.

The Board’ s aforementioned finding that the residents o f N inilchik have 
customarily and traditionally used the numerous fish stocks in tl e area affected, and thus 
may have a preferential right to harvest those fish by preferential means, is inconsistent 
with applicable law including the Board’s regulations in 36 CFR §242.16 and 50 CFR 
§ 100.16, w ill create a preference for uses that are not within the definition o f “ subsistence 
uses” in Section 803 o f the Alaska National Interest Lands Conservation Act (AN ILCA), 
does not properly balance or further the competing purposes o f AN ILCA recognized by 
the Court in Ninilchik Traditional Council v. United States, 227 F.3d 1186, 1193 (9th Cir. 
2000), and w ill cause unnecessary restriction o f non-subsistence uses in violation o f

1 As set out later in this Request for Reconsideration, the State also requests that the 
Board reconsider its failure to definitively decide ADF&G ’s previous requests for 
reconsideration dated May 5, 2006, o f the Board’s prior customary and traditional use 
determinations for N inilchik as to the Kasilof River drainage fishery and for Cooper 
Landing and Hope as to the “ Kenai River Area” drainage fisheries.
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Section 815 o f ANILCA. More detailed reasons for this Request for Reconsideration
(RFR) include the following:

• The Board made its customary and traditional use determination without substantial 
supporting evidence and without a reasonable examination o f the eight regulatory 
factors for making customary and traditional use determinations w ith regard to the 
various fish stocks and areas covered by the determination.

• The Board incorrectly determined that fishing for all fish in the affected, widespread 
area far removed from the community o f Ninilchik is a customary and traditional 
subsistence use o f that community without adequate supporting information for that 
determination or the record, thus rendering the determination arbitrary and capricious.

• The evidence presented to the Board did not demonstrate a long-term consistent, 
recurring pattern o f subsistence use . * die community o f N in ilch ik o f the affected fish 
in the distant, expansive location o f the determination.

• The evidence presented to the Board did not demonstrate that the salmon, rainbow 
trout, char, and other fish stocks in that distant, widespread area are the same fish 
stocks as those present in areas much closer to and historically and much more 
frequently used by Ninilchik, such as the Ninilchik River and Deep Creek.

• The Board unreasonably declined to defer consideration o f the proposal which it 
determined pending compliance with directions from the Secretary o f the Interior 
requiring the Board to develop written procedures and policies for rendering 
customary and traditional use determinations.

• The Board violated its own regulatory procedures and Secretarial direction by 
improperly and unreasonably denying the Alaska Department o f Fish and Game 
Board Liaison the ability to provide and discuss relevant information during the 
critical point o f Board deliberations resulting in the challenged determination.

• The Board lacked necessary jurisdiction to make the traditional and customary use 
determination because the Federal Government has not legally and properly 
established reserved water rights in the waters covered by its determination, as 
required by law.

This RFR is being submitted at this time because the State has been informed by
the Regulation Specialist for the federal Office o f Subsistence Management (OSM) that
in his opinion the action which is the subject o f this RFR went into effect immediately.2

2 Personal communication between Sarah Gilbertson and B ill Knauer on November 28, 
2006.
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incorporated into the record o f the Board’s November 16-17,2006, proceedings through 
the comments o f the State o f Alaska representative.18

In that October 26, 2006, correspondence and also at the Board proceedings, the 
State expressed its deep concern “ that the Federal Subsistence Board is circumventing its 
normal public process in an effort to hastily grant the community o f N inilchik customary ~ 
and traditional use o f the Kenai River drainage based upon a faulty interpretation o f 
Department [ADF&G] data” and Dr. Wolfe’s unpublished papers regarding N inilch ik 
household and tribal use surveys. The State explained its concerns, including OSM 
sta ffs inaccuracies, mischaracterizations, and misanalysis o f data being relied on by the 
Board and the lack of public notice and meaningful opportunity for the State and public 
to be timely heard.19

In addition, the State objected to the Board making determinations without the 
benefit o f developed written procedures and policies for making C&T use determinations, 
as directed by the Secretary o f the Interior on October 27, 2005, and the State stated its 
reasons for those objections.20

It was also shown that the evidence is insufficient -  in terms o f frequency o f use, 
area o f use, community use, lifetime use, or otherwise -  to support a determination that 
there has been a long-term consistent, recurring pattern o f customary and traditional use 
for subsistence by Ninilchik o f the fisheries located within the Kenai National W ild life 
Refuge or Chugach National Forest, as is required by AN ILCA and the regulations 
governing such determinations.21 Among other reasons, it was pointed out that OSM ’s 
anab sis misinterpreted and misused ADF&G survey findings; that the eight factors for 
determining C&T use under the Board’ s regulations were not met; that at most only 7% 
o f N inilchik households claimed amiual use o f the upper Kenai area fisheries at issue in 
even recent years, that only 13% (including the 7%) claimed frequent use (meaning 
almost every year) o f that area for any o f their fishing, that only 4% more claimed 
intermittent use, that only a total 28% o f Ninilchik residents claimed any such use ever 
during their lifetimes, and that only 2-3% identified taking trout or any species o f fish 
other than salmon from that area (and only 4% salmon); that Ninilchik residents had their 
highest use o f the fisheries closest to N inilch ik (such as Ninilchik River and Deep Creek), 
used the lower Kenai River some, and used the upper Kenai River drainage areas “ farther

'8 11/16-17/06 Tr. pp. 121-127, 161-162. The State also submitted written comments 
into the record entitled “ADF&G Page-by-Page Detailed Comments on [OSM] Staff 
Analysis FRFR06-02/03/08 dated October 31, 2006” after that subsequent OSM Analysis 
was issued. Id. A t 121-122.
19 Campbell 10/26/06 Correspondence at 1-2; 11/16-17/06 Tr. at 122, 126.
20 See, e.g., Campbell 10/26/06 Correspondence at 2; 11/16-17/06 Tr. at 126-127.
21 See, e.g., Campbell 10/26/06 Correspondence at 3-4 & attachments thereto; 11/16- 
17/06 Tr. pp. 122-134, 161-162.
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from the community” least; that N in ilch ik and the NTC had not harvested all the fish they 
could under generous state-issued educational fishery permits already existing on the 
Kenai Peninsula closer to their homes; that no harvest amounts for fish taken by residents 
o f Ninilchik in the upper Kenai areas covered by the Board’s new C&T determination 
had been shown; that the sparse participation levels for N inilchik residents o f the upper 
Kenai River drainages demonstrated more o f a sportfishing use (rather than traditional 
subsistence use), which was made easy by highway access, not unlike the use o f that 
same area to harvest fish by residents o f Anchorage and other urban areas; that there was 
little to no evidence o f N in ilch ik ’s use o f that distant Kenai area prior to construction o f 
the highway linking Ninilchik (and much of the rest o f Alaska) to that area; that 
heretofore subsistence fishing by traditional subsistence means such as netting had not 
been allowed within that area under federal or state law; and that subsistence is not even 
listed as one o f the purposes o f the Kenai National W ild life Refuge (explicitly created 
instead to provide opportunities for fish and w ild life recreation, etc.).22 Even OSM ’s 
cultural anthropologist, H. Armstrong, who characterized Dr. Fall’s surveys o f N in ilch ik 
households for ADF&G as “ thorough” , scientific, and “ o f the entire community” , also 
acknowledged: “ I mean there’s no -  nobody here is saying that the N in ilch ik people used 
the Kenai River to a great extent. I mean that’s a fact that i t ’s not a really heavily used 
area [by N inilchik], they’re harvesting most o f their resources close to the community.”23

Furthermore, ADF&G was arbitrarily and capriciously denied the opportunity to 
be fully heard on those matters by being cut o ff during Board deliberations on the subject, 
upon the request o f a Board member and upon incorrect advice o f the Solicitor’s Office 
to the Board Chair, in violation o f the Board’s own procedures and Secretarial 
direction.24

Very soon afier making that erroneous ruling prohibiting the State from 
participation, the Board then introduced speculation into its deliberations and improperly 
relied upon that speculation as an important part o f making its positive C&T 
determination. It speculated that the salmon, trout, and other fish stocks in the distant, 
widespread drainages o f th** Kenai National W ild life Refuge and Chugach National 
Forest under consideration, including the Kenai River, Russian River, Swanson River. 
Summit Lake, and Resurrection Creek drainages, are the “ same stock” as the fish in the

22 Id
23 11/16-17/06 Tr. at 87.
24 See 11/16-17/06 Tr. 161-163 (improperly prohibiting the State o f Alaska 
representative from participating during deliberations); Correspondence in 2004 from 
Secretary Norton directing otherwise, attached hereto as Attachment ?; Transcript o f 
December 11-12, 2006, Board Meetings (acknowledgement by Boart Chair o f erroneous 
ruling on November 17, 2006 improperly preventing State from participation contrary to 
Secretarial intent).
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areas much closer to and much more commonly used by Ninilchik, such as the N in ilch ik 
River and Deep Creek.25

However, no evidence, substantial or otherwise, had been presented that could 
support that speculation.26 To the contrary, that topic did not arise until very late in the 
Board’s deliberations, after all information had been submitted to the Board, none o f 
which included factual information about specific fish stocks. The topic arose only in 
response to Board concerns that a C&T use for fishing by N inilchik in the faraway Kenai 
River Area under consideration had not been shown. A t that juncture, the Board’ s 
Solicitor countered: “We’re trying to determine i f  there were customary and traditional 
uses o f a stock or population, that's all. * * * And we’re not -  as far as I can tell, we’re 
not tied to a location. It [where the use occurred or is created] could be on the Kenai 
River, it could be off, we’re talking about the population and stock. There’s a long, long 
stretch o f fishable water where that stock or population could be harvested.” 11/16- 
17/06 Tr. at 166 (emphasis added). Board Chairman Fleagle then immediately 
responded: “ I ’m glad you made that point. + * * And obviously this is going to be 
another one o f those decisions where my vote is either going fo allow this thing to pass or 
no t. . . .  [In my opinion] we are not looking at whether there is just a defined pattern o f 
use for that portion of the river system that happens to be Federal, for the community of  
Ninilchik and Cooper Landing and Hope on the Kenai R iver. . . .  To me it ’s pretty clear 
that i f  you take that entire river system and even that entire area, i f  you include other 
river systems, other than the Kenai, you got the Kasilof  you got the Ninilchik, you got 
Deep Creek, you got several different systems that could be defined as the same fish 
stock, I think it ’s overwhelmingly evident that you do have customary and traditional use, 
and that’s where I have to fa ll.” Id. at 166-167 (emphasis added). Immediately 
thereafter, the vote o f the Board was taken and the motion to grant N in ilch ik a C&T 
detennination for the broad scope o f the “Kenai River area” passed 5 to 1, with the last 
Voter, Board member Oviatt, commenting: “ I ’m going to vote aye. And I was swa>ed by 
our Chairman ” Id. at 168-169.

Indeed, it could be shown that the Board’s speculation on that topic, which was 
decisive, is incorrect, but as noted the opportunity to do so was not given. I f  given the 
opportunity to address that topic the State could show that the salmon and other fish 
stocks, including trout and char, o f the distant Kenai River drainages, streams and other 
water bodies affected by the Board’s C&T determination, are not the same fish stocks as 
exist for the Ninilchik River, Deep Creek, Kasilo f River or other streams and rivers 
within the Kenai Peninsula District. They are not one homogenous fish stock.27 The

25 11/16-17/06 Tr. pp. 166-169.
26 Id., Tr. pp. 78-169.
27 For example, the National Marine Fisheries Service Northeast Fisheries Science 
Center fhttp://www.nefsc.noaa.gov/techniques/tech terms.html#sa2') gives the follow ing 
definition: “ Stock: A part o f a fish population usually with a particular migration

http://www.nefsc.noaa.gov/techniques/tech
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State requests Board reconsideration in order to be given the opportunity to show that. 
Otherwise, the Board’s determination w ill remain founded on unsupported speculation 
contrary to law.

In addition, the State challenged the Board’s claim to jurisdiction to make that 
C&T use determination and other determinations at issue here and in the additional RFRs 
being filed by the State this month and previously, because the Federal Government has 
not legally and properly established water rights in the waters covered by those 
determinations, as set out and pending in Katie John, GeraldNicolia, et al., Plaintiffs, v. 
The United States o f  America, et al., Defendants, United States District Court io r the 
District o f Alaska Case No. A05-0006-CV (HRH) (Consolidated), incorporated herein by 
reference.

The effect o f the Board’s regulatory C&T determination is to provide a federal 
preference 10 residents o f N in ilch ik for harvest o f all fish, including all types o f salmon, 
Dolly Varden, rainbow trout, char, lake trout, grayling, and burbot, in all waters o f the 
Kenai Peninsula District north o f and including the Kenai River, Russian River, Swanson 
River, and their lakes and drainages within and adjacent to the boundaries o f the Kenai 
National W ild life Refuge and Chugach National Forest, as more fu lly described above. 
Nonlisted rural residents, along with other state users, o f these highly popular and heavily 
used water bodies w ill not be eligible to participate in these federal fisheries and w ill be 
limited to participation in state fisheries. This federal customary and traditional use 
determination can be expected to lead to an increased harvest o f fish, such as salmon, 
eligible for limited harvest within the area under state regulations, and to the harvest o f 
other fish, such as rainbow trout, not generally eligible for harvest under state regulations 
with in the area.

pattern, specific spawning grounds, and subject to a distinct fishery.”  The Washington 
Department o f Fisheries has defined fish stock as “ The fish spawning in a particular lake 
or stream(s> at a particular season, which fish to a substantial degree do not interbreed 
with any group spawning in a different place, or in the same place at a different season.” 
WDF 1993, “ 1992 Washington State Salmon and Steelhead Stock Inventory” . Similarly, 
as early as 1939 in thw American Association for the Advancement o f Science, Publ. 8, p. 
106, it was stated: “The salmon o f a given species may in locality, e.g., a river, constitute 
a more or less distinct entity, for which the name ‘stock’ is to be preferred.” In other 
words, the term “ fish stock” denotes a fish o f a particulai species which may be found in 
a specific stream during a particular season, or at most, the fish o f a particular species 
which may be found within a specific drainage during a particular season. Further 
information on the subject, particularly as it relates to the different fish stocks 
indiscriminately grouped together in the Board’s determinations, car j provided to the 
Board by ADF&G senior biologists, including John Hilsinger and Jeu Regnert.
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REQUEST FOR RECONSIDERATION OF HOPE AND COOPER LANDING 
PORTION OF FEDERAL SUBSISTENCE BOARD PROPOSAL WP06-09 

By State of Alaska

I. Introduction.

The State o f Alaska, through the Alaska Department o f Fish and Game 
(“ADF&G” ), respectfully requests the Federal Subsistence Board (Board) to reconsider 
those portions o f its January 13,2006, decision on Proposal WP06-09, which adopts final 
rules establishing customary and traditional use determinations for the communities o f 
Hope and Cooper Landing for the Kenai River drainage and waters north o f the drainage. 
A separate request regarding those portions o f the determination relating to Ninilchik and 
the Kasilof River drainage is being submitted. Reconsideration is not requested for the 
portions o f FP06-09 relating to Tuxedni Bay.

Reconsideration is required because, in adopting the final rule, “ the Board’s 
interpretation o f information, applicable law, or regulation [was] in error or contrary to 
existing law,” and because new “ information not previously considered by the Board” 
demonstrates that the Board’s determination was based on incorrect information and 
assumptions. 36 C.F.R. § 242.20(d); 50 C.F.R. § 100.20(d).

The finding of customary and traditional use for the communities o f Hope and 
Cooper Landing for die Kenai River drainage does not further AN ILCA ’s purpose o f 
providing an opportunity for rural residents engaged in a subsistence way o f life to 
continue to do so, does not balance the competing purposes o f AN ILCA, is inconsistent 
with 36 C.F.R. § 242.16 and 50 C.F.R. § 100.16, creates a preference for uses that are not 
within the definition o f “ subsistence uses” in Section 803 o f ANILCA, anu w ill cause 
unnecessary restriction o f nonsubsistence use in violation o f section 815 o f ANILCA.
This determination was adopted despite a lack o f support by residents o f the area; was 
based on data that had not been fully analyzed; and was made without a reasonable 
examination o f the eight regulatory factors for making customary and traditional use 
determinations. Further, the Board unreasonably declined to defer consideration o f the 
proposal pending compliance with directions from the Secretary requiring the Board to 
develop written procedures or policies for customary and traditional use determinations. 
Because the adopted regulation designates fishing in an area as a customary and 
traditional use when such a designation was not supported on the record, it is arbitrary 
and capricious. As required by 36 C.F.R. § 242.20(d)(4) and 50 C.F.R. § 100.20(d)(4), a 
detailed statement follows.



R E Q U E S T  F O R  R ECO N SID ER A TIO N  O F N IN ILCH IK  PO RTIO N
O F  F E D E R A L  SU B S IS TEN CE  B O A R D  P R O P O SA L WP06-09
Page 2 o f 18

Vi- >

I. Introduction.

REQUEST FOR RECONSIDERATION OF NINILCHIK PORTION 
OF FEDERAL SUBSISTENCE BOARD PROPOSAL WP06-09

By State of Alaska

The State o f Alaska, through the Alaska Department o f Fish and Game 
(“ADF&G ” ), respectfully requests that the Federal Subsistence Board (Board) reconsider 
those portions o f the January 13,2006, decision on Proposal WP06-09, adopting final 
rules establishing customary and traditional use determinations for the community o f 
Ninilchik for the Kasilof River drainage, published in the Federal Register o f March 29, 
2006. A  separate request for reconsideration is being submitted for those portions o f the 
decision relating to Hope and Cooper Landing. Reconsideration is not being requested 
for the portions o f FP06-09 relating to Tuxedni Bay.

Reconsideration is required because in adopting the final rule, “the Board’s 
interpretation o f information, applicable law, or regulation [was] in error or contrary to 
existing law.” 36 CFR § 242.20(d); 50 CFR § 100.20(d).

The Ninilchik customary and traditional use determination for the Kasilof River 
drainage does not further AN ILCA ’s purpose o f providing an opportunity for rural 
residents engaged in a subsistence way o f life to continue to do so, does not balance the 
competing purposes o f ANILCA, is inconsistent with 36 CFR § 242.16 and 
50 CFR § 100.16, w ill create a preference for uses that are not within the definition o f 
“ subsistence uses” in Section 803 o f ANILCA, and w ill cause unnecessary restriction o f 
nonsubsistence use in violation o f section 815 o f ANILCA. This determination was 
adopted based on data which had not been fully analyzed and was made without a 
reasonable examination o f the eight regulatory factors for making customary and 
traditional use determinations. Further, the Board unreasonably declined to defer 
consideration o f the proposal pending compliance with directions from the Secretary 
requiring the Board to develop written procedures or policies for customary and 
traditional use determinations. Because the adopted regulation designates fishing in an 
area as a customary and traditional use when such a designation was not supported on the 
record, it is arbitrary and capricious. As required by 36 CFR § 242.20(d)(4) and 
50 CFR § 100.2.0(d)(4), a detailed statement follows.

II. Regulations Challenged.

A t its meeting in January 2006, the Board considered Pi oposal WP06-09, 
amending the sections o f 36 CFR § 242.24 and 50 CFR § 100.24 dealing with Cook Inlet



Federal Subsistence Board USDA 
M e e t i n g  

Announcement F„res,se™«
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Contact: Maureen C la rk  
(800 ) 478-1456 or (907 ) 786-3953 
maureen c lark@ fw s.uov

Upcoming Meetings of the Federal Subsistence Board

T h e  Federal Subsistence Board w ill meet A p ril 30-M ay 2 at the Sheraton Anchorage Hotel, 
401 E . 6 th A ve ., Anchorage to consider changes to Federal subsistence hunting and trapping 
regulations. A lso  on the agenda at this meeting w ill be the State o f  A la sk a ’ s request for 
reconsideration o f the Board ’s Novem ber 2006 decision recognizing the custom ary and 
traditional use o f f is h  in the Kenai R ive r area by residents o f N in ilch ik .

T h e  Board w ill also meet M ay 8-10 at the Coast International Inn, 3450 A viation  D rive , 
Anchorage, to consider changes to Federal subsistence fish ing regulations on the Kenai 
Peninsula. In addition the Board w ill take action regarding the proper balance o f  subsistence, 
sport, and com m ercial representatives on the subsistence regional advisory councils.

A dditional inform ation on the Federal Subsistence Management Program can be found on the 
web at iittpy/alaska.fws.uov/asm /hom e.htm l.

- FSB -

' • ' " C l ,  -j

U.S. Fish and W ild life Service 
Bureau o f Land Management 
National Park Service 
Bureau o f In d ic t Affa irs

For Imm ediate Release: 
A p ril 16, 2007

360' C Street Suite 1030 • Anchorage. Alaska 99503 • (800) 478-1456 /(907) 786-3888; Fax (907) 786-3898

mailto:clark@fws.uov


April 7, 2007

Rep. Mike Hawker 
State Capitol, Room 502 
Juneau, AK 99801

Dear Representative Hawker,

I am writing in support o f Representative Kurt Olson’s House Joint Resolution 4. It is 
inconceivable that the Federal Subsistence Board would designate Ninilchik a rural community 
with subsistence fishing rights on the Kenai River. I urge you to vote for this bill as many o f us 
here on the Kenai Peninsula work to reverse the Board’s decision.

I have attached a copy o f my March 19 letter to Denby Lloyd, Commissioner, ADF&G, which 
more fully explains my attitude toward this issue.

Please support HJR 4 and thank you for your other good works in Juneau.

Sincerely,

Mnes Wilson 
P.O. Box 4386 
Soldotna, AK 99669



March 19,2007

Denby S. Lloyd 
Commissioner
Alaska Department of Fish & Game 
P.O. Box 115526 
Juneau, AK 99811

Dear Commissioner Lloyd,

I am writing to express my opposition to the Federal Subsistence Board’s designation of 
Ninilchik as a rural community with subsistence fishing rights on the Kenai River.

This community rests squarely on the Sterling Highway, with easy access to major shopping 
centers in Homer, Soldotna and Kenai. Further, it has access to a modem airport in Kenai, 
capable of accommodating jet traffic, and to secondary airports at Homer and Soldotna. The 
Ninilchik community is also served by two hospitals, Central Peninsula Hospital in Soldotna and 
South Peninsula Hospital in Homer, with Central Peninsula Hospital currently undergoing a 
major expansion of its facilities and services. In fact, Ninilchik is often referred to as “Alaska’s 
third largest city” as tourists, sportfishermen, clam diggers ana outdoor enthusiasts gather there 
each year over the Memorial Day week-end. Why this community would be designated “rural” 
with subsistence fishing rights on two sections of the Kenai River is inexplicable, particularly 
since these sections are as much as 80 miles distant and have neve" been traditionally fished by 
residents of Ninilchik.

Accordingly, I urge the Department of Fish & Game to file suit in U. S. District Court to overturn 
the Federal Subsistence Board’*? designation of Ninilchik as a “rural” community.

Sincerely,

Jqmes Wilson 
? . 0 . Box 4386 
Soldotna, AK 99669

cc: Sarah Palin, Governor 
Michael Fleagle, Chair, FSB
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State Capito l Build ing 

Juneau, Alaska 99801-1182

Interim Address
.3 '5 W. Sterling I liglnvav 
1 lom cr, Alaska 99603

(907) 465-2689 
l-'ax: (907) 465-3472 
I -800-665-2689

Fax: (907) 235-4008
[-800-665-2689

(907) 235-2921

A l a s k a  St a t e  L e g is l a t u r e

I louse D is tr ic t 35

T o : Representative John Coghill

From : Representative Paul Seaton

Date: A p ril 4 , 2007

Re: C S  H JR  14 Calendar request

! respectfu lly request that C S  H JR  14 be calendared for the floor. In sum m ary, C S  H JR  
14 supports Federal Legislation that would allow  individuals or their dependents 
receiving a damage award from the Exxo n  Valdez o il sp ill the ab ility  to place some or all 
ot the award money into a qualified retirement plan or income average from the date o f 
the award back to January 1, 1994.

Attached please find - C S  H JR  14. H JR  14, b ill h istory, sponsor statement, fisca l note, 
letters o f support, signature pages, press release, Federal Leg islation  S552 and H R  1334.

S ta ff contact M ary Jane Show s, ext. 2689

http://www.RepPaulSeaton.com 
Email: Rep Paul Seaton@!cgis.state.ak.us

http://www.RepPaulSeaton.com


Alaska State Legislature 

H o u s e  R e s o u r c e s  C o m m i t t e e

Carl Gatto, Co-Chair
State Capitol Building, Room 108

Juneau. AK 99801-1182 
(907)465-3743 

FAX (907) 465-2381 
Rep Carl Gattoo' legis state ak.us

Craig Johnson, Co-Chair
State Capitol Building, Room 126

Juneau. AK 99801-1182 
(907)465-4993 

FAX (907)465-3872 
Rcp_Craig_Johnson<ff legis state.ak.us

M E M O R A N D U M

TO: Representative John Harris, Speaker
Alaska State House

FROM: Rep. Carl Gatto and Rep. Craig Johnson
Co -Chairs, House Resources Committee

DATE: April 2, 2007

SUBJECT: Waiver o f CS for HJR 14(FSH) From Committee

The undersigned members o f the House Resources Committee request CSHJR 14(FSH), 
SUPPORT FOR FED SB 552; EXXON PLAINTIFFS, be waived from committee. The bill was 
thoroughly heard and amended in Fisheries committee action on March 19lh,and passed out 
without objection.



WORK D R A FT WORK D R A FT 25-LS0639VK

retirem ent accounts, Roth IR A s , and other qualified retirement plans to the extent of the 

amount o f the damage award; and

W H E R E A S  the bill would authorize individual p la in tiffs  to average income from the 

award for tax purposes over the period January 1, 1994, through the end o f the year in which 

the award is made;

B E  I T  R E S O L V E D  that the A laska  State Leg islatu re  urges the United States 

Congress to enact S. 552 as introduced by Senator M urkow ski and Senator Stevens and H .R . 

1334 as introduced by Representative Young and Representative Reichert tc provide relief to 

those individuals who suffered econom ic damages as a result o f the E xxo n  Valdez o il spill.

C O P IE S  o f this resolution shall be sent by electronic transm ission and by m ail to the 

Honorable Ted Stevens and the Honorable L is a  M urkow ski, U .S . Senators, and the Honorable 

Don Young, U .S . Representative, members of the A laska  delegation in Congress; the 

Honorable Dave Reichert, U .S . Representative for the 8th D is tric t o f W ashington; and to all 

members of the 110th United States Congress by electronic transm ission.

A s  Passed by the F ish e rie s  C om m ittee  on th is  19th day o f M a rc h  2007.

Representative Paul Seaton

Representative U r ,c e  Edgmon

Representative L indsey Holmes
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Revision Date/Time (Note if correction):_____________
Title FED S 552/HR 1334; EXXON PLAINTIFFS

Fiscal Note Number: 
Bill Version:
(H) Publish Date:

Dept. Affected:
[RDU ___
Component ___

1
CSHJR 14(FSH)
3/19/2007

Sponsor
Requester

House Fisheries

Expenditures/Revei.ues

Component No. 

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES I ................

CHANGE IN REVENUES ( ) | ! i

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2007) cost: 0.0
Mark this box (X) if fundinq for this bill is included in the Governor’s FY 2008 budget proposal:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate pr je if necessary)

Prepared by: House Fisheries Committee Staff
Division

Phone 465-3923 
Date/Time

Approved by: Rep. Seaton. Chairman
Agency

Date 3/19'2007
Legislalure

(Rovisad 9/18/2006 OMBI Page 1 of 1



A la ska  Sta te Leg is la tu re

Slate Cap ito l. Room 102 
Juneau, AK 99802 
Phone: 465-2689 
Fax: 465-3472 
Toll Free (S00) 665-2689Reprcsentatoe.PauLScatoniilegis.state.ak.us

345 W. Sterling H ighway 
Suite 102B 

Homer, AK 99603 
Phone:235-2921 
Fax: 235-4008

R e p r e s e n t a t i v e  P a u l S e a to n
District 35

Sponsor Statement: HJR 14

“A resolution urging the United States Congress to enact Senate bill 552 and House bill 1334 so that 
individuals receiving a damage award from the Exxon Valdez oil spill can benefit from the income 
averaging and retirement contribution provision of the bill.”

H JR  14 supports S552, sponsored by Senators M urkow ski and Stevens and its com panion b ill H R  1334 
sponsored by Representatives Don Young and D r 'e  Reichert. T h is  federal leg islation would allow 
taxpayers who are p lain tiffs in the c iv il action in the E xxo n  Valdez O il sp ill, o r their heirs or dependents
to:

1. A verag e  the income received in settlement o f the c iv il action for the period beginning on January 1, 
1994, and the ending date o f Decem ber 31st o f the year in which the settlement incom e is received and/or

2. M ak e  contributions o f any amount o f such settlement income to certain : x-exem pt retirement plans in 
the y e a r  the incom e is received.

The E x x o n  Va ld ez O il sp ill has adversely impacted the coastal regions o f A laska  and affected the 
econom ic status o f these com m unities for m any years. M any com m ercial fisherm en in A laska , who 
com prise 80 percent o f the p la in tiffs , have suffered a loss o f opportunity tc establish retirement plans due 
to d im in ished  fish  catches or decreased prices resulting from the E xxo n  Valdez o il sp ill. Senators 
M u rk o w sk i’ s, S tevens’ and Representatives Y o u n g ’s and R e ichert’ s b ills  would provide re lie f to those 
affected once the settlement is awarded.

S552 and H R  1334 would increase the cap on deductions and income for traditional IP  A s , Roth IR A s  or 
any q ua lified  retirement plan to the extent o f the income the individual receives from the settlement or 
judgm ent. The recipient o f this settlement may choose to place the money into one o f these retirement 
funds and/or choose to income average to better reflect how income would have been earned i f  the Exxo n  
Valdez o il sp ill had not occurred.
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M URKOW SKI AND  STEVENS INTRODUCE TAX LEGISLATION  
TO ASSIST  EXXON VALDEZ OIL SPILL PLAINTIFFS

WASHINGTON, D.C. - Senators Lisa Murkowski and Ted Stevens today introduced tax 
legislation to give the plaintiffs in the Exxon Valdez oil spill settlement the ability to 
increase retirement contributions and to provide tax relief through income averaging.

The bill would provide tax relief to all of the individual plaintiffs in the oil spill settlement, 
80% of whom are commercial fisherman. It was drafted to cover any possible settlement 
while the case is in litigation and any amounts received under the judgment if it is 
upheld. The current level of court-approved punitive damages is $2.5 billion, plus 
interest.

"This bill provides financial relief to those impacted by the spill when it comes to 
contributions to retirement plans and averaging of income for tax purposes," said Senator 
Murkowski. ' It is imperative that we address this important issue to help our fishermen 
plan for their retirement needs.”

“The Exxon Valdez oil spill occurred nearly 18 years ago, but many Alaskans are still 
dealing with losses incurred by the disaster," said Senator Stevens. “Commercial 
fishermen and others whose livelihoods were adversely impacted by the spill have not 
been able to plan adequately for retirement. I am pleased to work with Senator 
Murkowski in introducing legislation to address this important issue."

The bill includes the following provisions:

Contributions to Retirement Plans
• Increases the caps on deductions and income for traditional IRAs to the extent of 

the income the individual receives from the settlement or judgment.
• Allows contributions to Roth IRAs to the extent of the income from the settlement or 

judgment.
• Allows contributions to any other type of qualified retirement plan [e.g., SEPs, 401 

(k)/Profit Sharing Plans, etc] to the extent of the income received from the 
settlement or judgment.

The bill gives the plaintiffs until the end of the taxable year in which they receive the 
settlement to transfer funds to one of the aforementioned retirement plans. In practice, 
plaintiffs would be able to use settlement funds to contribute to retirement plans until the 
day before the tax filing deadline for the taxable year when they received the funds.

Income Averaging
This bill draft allows a plaintiff to average his or her income between December 31 of the 
year he or she receives the settlement or judgment payment and January 1, 1994 - the 
year of the original court decision in Anchorage.

Lump Sum Payments vs. Periodic Payments
There is a possibility that the plaintiffs will receive settlement/judgment funds as periodic

r n n n m
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payments, instead of a lump sum payment. If the former is the case, this bill is drafted so 
that the fs can still take advantage of the provisions in the bill.

###

9/1 3/9007
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About This Legislation:

2/12/2007-lntroduced.
Exxon Valdez Oil Spili Tax Treatment Act - Allows taxpayers who 
are plaintiffs in the civil action In re Exxon Valdez, No. 89-095- 
CV (HRH) (Consolidated) (D. Alaska), or their heirs or 
dependents, to: (1) elect to average, for income lax purposes, 
income received in settlement of such civil action for the period 
beginning on January 1, 1994, and ending on December 31 of 
the year in which any seillement income is received; and (2) 
make contributions of any amount of such settlement income to 
certain tax-exempt refirt nent plans in the year such income is 
received.
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S. 552

To provide fo r the tax treatment of income received in connection w ith the litigation 
concerning the Exxon Valdez oil spill and for other purposes.

IN THE SENATE OF THE UNITED STATES 

February 1 2 , 2 0 0 7

Ms. MURKOWSKI (for herself and Mr. STEVENS) introduced the following b ill; which was 
read twice and referred to the Committee on Finance

A BILL

To provide for the tax treatment o f income received in connection w ith the litigation 
concerning the Exxon Valdez oil spill and for other purposes.

Be it enacted by the Senate and House o f  Representatives o f  the United States <f 
America in Congress assembled,

SECTION 1 . SHORT TITLE.

This Act may be cited as the 'Exxon Valdez Oil Spill Tax Treatment Act'.

SEC. 2 . TAX TREATMENT OF INCOME RECEIVED IN CONNECTION 
WITH THE EXXON VALDEZ LITIGATION.

(a) Income Averaging o f Amounts Received From the Exxon Valdez Litigation-

(1) IN GENERAL- At the election o f a qualified taxpayer who receives qualified

http://www.theorator.com/billsI 10/text/s552.html 3/14/2007

http://www.theorator.com/billsI


S. 552 - Exxon Valdez Oil Spill Tax Treatment A ct - U.S. Senate Bill Page 2 o f 4

settlement income during a taxable year, the tax imposed by chapter i o f the 
Internal Revenue Code o f 1986 for such taxable year shall be equal to the sum of~

(A) the tax which would be imposed under such chapter if--

(i) no amount o f elected qualified settlement income were included in 
gross income fo r such year, and

(ii) no deduction were allowed for such year fo r expenses (otherwise 
allowable as a deduction to the taxpayer for such year) attributable to 
such elected qualified settlement income, plus

(B) the increase in tax under such chapter which would result i f taxable 
income fo r each o f the years in the applicable period were increased by an 
amount equal to the applicable fraction o f the elected qualified settlement 
income reduced by any expenses (otherwise allowable as a deduction to the 
taxpayer) attributable to such elected qualified settlement income.

Any adjustment under this section for any taxable year shall be taken into account 
in applying this section for any subsequent taxable year.

(2) COORDINATION W ITH FARM INCOME AVERAGING- I f a qualified taxpayer 
makes an election with respect to any qualified settlement income under paragraph 
(1) fo r any taxable year, such taxpayer may not elect to treat such amount as elected 
farm income under section 1301 o f the Internal Revenue Code o f 1986.

(3) DEFINITIONS- For purposes o f this subsection—

(A) APPLICABLE PERIOD- The term 'applicable period' means the period 
beginning on January 1, 1994, and ending on December 31 of the year in 
which the elected qualified settlement income is received.

(B) APPLICABLE FRACTION- The term 'applicable fraction ' means the 
fraction the numerator o f which is one and the denom inator o f which is the 
number o f years in the applicable period.

(C) ELECTED QUALIFIED SETTLEMENT INCOME- The term 'elected 
qualified settlement income’ means so much o f the taxable income for the 
taxable year which is—

(i) qualified settlement income, and

(ii) specified under the election under paragraph (1).

(b) Contributions of Amounts Received to Retirement Accounts-

( 1) IN GENERAL- Any qualified taxpayer who receives qualified settlement income 
during the taxable year may, at any time before the end o f the taxable year in which 
such income was received, make one or more contributions to an eligible retirement
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plan o f which such qualified taxpayer is a beneficiary in an aggregate amount not to 
exceed the amount of qualified ^ttlement income received during such year.

(2) T IME WHEN CONTRIBUTIONS DEEMED MADE- For purposes o f paragraph 
(l) , a qualified taxpayer shall be deemed to have made a contribution to an eligible 
retirement plan on the last day o f the taxable year in which such income is received 
i f the contribution is made on account o f such taxable year and is made not later 
than the time prescribed by law for filing the return for such taxable year (not 
including extensions thereof).

(3) TREATMENT OF CONTRIBUTIONS TO ELIGIBLE RETIREMENT PLANS- 
For purposes o f the Internal Revenue Code o f 1986, i f a contribution is made 
pursuant to paragraph (1) w ith respect to qualified settlement income, th e n -

(A) except as provided in paragraph (4)—

(i) to the extent o f such contribution, the qualified settlement income 
shall not be included in taxable income, and

(ii) for purposes o f section 72 of such Code, such contribution shall not 
be considered to be investment in the contract, and

(B) the qualified taxpayer shall, to the extent o f the amount of the 
contribution, be treated--

(i) as having received the qualified settlement income--

(I) in the case o f a contribution to an individual retirement plan 
(as defined under section 770 i(a )(37) o f such Code), in a 
distribution described in section 408(d)(3) o f such Code, and

( II) in the case of any other eligible retirement plan, in an eligible 
rollover distribution (as defined under section 402( f)(2) of such 
Code), and

(ii) as having transferred the amount to the eligible retirement plan in a 
direct trustee to trustee transfer w ith in 60 days of the distribution.

(4) SPECIAL RULE FOR ROTH IRAS AND ROTH 40 i(k)S- For purposes o f the 
Internal Revenue Code of 1986, i f a contribution is made pursuant to paragraph ( 1) 
with respect to qualified settlement income to a Roth IR \ (as defined under section 
408A(b) of such Code) or as a designated Roth contribution to an applicable 
retirement plan (w ith in the meaning o f section 402A of such Code), then--

(A) the qualified settlement income shall be includible in taxable income, and

(B) for purposes of section 72 of such Code, such contribution shall be 
considered to be investment in the contract.
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(5) ELIGIBLE RETIREMENT PLAN- For purpose of this subsection, the term 
'eligible retirement plan’ has the meaning given such term under section 4 0 2(c)(8)
(B) of the Internal Revenue Code of 198 6.

(c) Qualified Settlement Income Not Included in SECA- For purposes of chapter 2 of the 
Internal Revenue Code of 1986 and section 211 of the Social Security Act, no portion of 
qualified settlement income received by a qualified taxpayer shall be treated as self- 
employment income.

(d) Qualified Taxpayer- For purposes of this section, the term 'qualified taxpayer’ means-

(1) any plaintiff in the civil action In re Exxon Valdez, No. 8 9-0 9 5-CV (HRH) 
(Consolidated) (D. Alaska); or

(2) any beneficiary of the estate of such a plaintiff who-

(A) acquired the right to receive qualified settlement income from that 
plaintiff; and

(B) was the spouse or an immediate relative of that plaintiff.

(e) Qualified Settlement Income- For purposes of this section, the term 'qualified 
settlement income’ means income received (whether as lump sums or periodic payments) 
in connection with the civil action In re Exxon Valdez, No. 8 9-0 9 5-CV (HRH) 
(Consolidated) (D. Alaska), including interest (whether pre- or post judgment and 
whether related to a settlement or judgment).

END
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Bill would ease rules for Exxon Valdez 
payments
By Margaret Bauman
Alaska Journal of C o m m e r c e  

Publication Date: 02/18/07

Federal legislation introduced Feb. 12 would a llow  the p la in tiffs  in the Exxo n  
Va ldez o il sp ill litigation to increase retirement contributions and would 
provide them tax re lie f tlirough income averaging.

The measure, introduced by A laska  Sens. L isa  M urkow ski and Ted Stevens, 
would provide tax re lie f to all o f  the individual p la in tiffs  in the oil sp ill 
settlement, 80 percent o f whom are com m ercial fisherm an.

“ The Exxo n  Valdez o il sp ill occurred nearly 18 years ago, but m any A laskans 
are still dealing w ith losses incurred by the disaster,”  Stevens said in a written 
statem ent “ Com m ercial fisherm en and others whose live lih  ods were 
adversely impacted by the sp ill have not been able to plan adequately for 
retirem ent.”

The senators said the b ill was drafted to cover any possible settlement w h ile  
the case is in litigation, and any amounts received under the judgm ent i f  it is 
upheld. The current level o f  court-approved punitive damages is S2.5 b illion , 
plus interest.

“ T h is  b ill provides financia l re lie f to those impacted by the sp ill when it 
comes to contributions to retirement plans and averaging o f income for tax 
purposes,”  M urkow ski said in a written statement. “ It is im perative that we 
address this important issue to help our fishermen plan for their retirement 
needs.”

The b ill also addresses the issue o f lump-sum and periodic payments.

The b ill would increase caps on deductions and income for traditional 
individual retirement accounts to the extent o f the income the individual 
receives from the settlement or judgm ent. It would a llow  contributions to 
Roth IR A s  any other type o f qualified retirement plan to the extent o f  the 
income from the settlement or judgment.

The b ill g ives n.e p la in tiffs until the end o f  the taxable year in w hich  they 
receive the settlement to transfer funds to one o f the retirement plans. In 
practice, p la in tiffs  would be able to use settlement funds to contribute to 
retirement plans until the day before the tax-filing  deadline for the taxable 
year when they received the funds.

The b ill would also allow  p la in tifls  in the case to average his or her income 
between Dec. 31 o f  the year he or she receives the settlement or judgment 
payment and Jan. 1, 1994 —  the year o f the orig inal court decision in 
Anchorage.
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M urkow ski and Stevens said there is also is a possib ility that the p laintiffs 
w il l  receive settlement/judgment funds as periodic payments, instead o f  a 
lump-sum. I f  the former is the case, the b ill is drafted so that the p la in tiffs can 
s till take advantage o f its provisions, they said.

M argaret Baum an can be reached at m argie.baum an@ alaskajournal.com . 
C lic k  here to return to story:
lutp : w w w .a laskajoum al.com  stories 021807 fis 20070218007,shtm l 
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UNITED FISHERMEN OF ALASKA

211 Fourth Street Suite 110 
Juneau. Alaska 09001*1172 

(907) 500-2620 
(007) 403-2645 Fax 

E-Mail: ufaOufa-ftsh.org 
www.ufa-fiah.org

March 21.2007

Representative Craig Johnson, Co-Chair 
Representative Carl Gatto. Co-Chair 
House Resources Committee 
State Capitol, Room 102 
Juneau. AK 99801

Rh: Support forCS HJR 14 (Fisheries).

Dear Representatives Johnson and Gatto, and Committee members.

United Fishermen of Alaska (UFA) supports CS HJR 14 as amended by the House Fisheries 
Committee, urging the U.S. Congress to enact Senate Bill 552 and House Resolution 1334, 
so that individuals receiving a damage award from the Exxon Vc.de/ oil spill can benefit 
frum income averaging and retirement contribution provisions of the bill.

It is reprehensible that Alaska fishermen and others affected by the spill have not received 
damages established by the original Jury’ !n 1994. Affected fishermen have faced many 
challenges since this time that have intended with their ability to make a living at all, much 
less provide adequately for retirement Passage of these measures in congress will allow 
claimants to receive more of their award, rather than provide a unique tax windfall to the 
federal government.

Wc appreciate any support from the Alaska legislature to help our efforts in Washington DC 
to gain this fair treatment and hope that you will pass this supportive resolution.

Executive Director

MEMBER ORGANIZATIONSAlaska Crab Coalition • Alaska Dragged Association • AJaska hvJepsmient Tandermen'a Association • Alaafca Lnngfcne Fwhermsn’s Association Alaafca SheMUh Association • AWrta TroUsri Aaaodatton • Armstrong Keta • At-aaa Processor* Association • Bristol Bay Rstsrv*' nosmed Arsa "M" Fisherman • Cook Inlet Aijuecuture Association • Cordova District Fisherman Unhad • Crafe Group of Independent Harvaatera Douglas blend Pink end Chum • Fishing Vessel Owners AaeodatJon • Oroumfflah Forum • Kenai Peninsula Fishermen's Association Kodiak Regional Aquaculture Aasociatlon • North Pacific Fisheries Association • Northern Southeast Regional Aquaculture Association Old Harbor Flehwmen's Association ■ Petersburg Vaaaet Owners Association • Prince WWiwn 8ound Aquacdture Corporation Purse Seine Vessel Owner Association • Seafood Producers Cooperative • Sitka Herring Association. Southeast Alaska Fisherman's Auwnoe Southeast Alerts Regional Dfcre Flaherles Association • Southeaet Alaska Srrioars Association • Southern Southeast Regional Aquaculture Association United Catcher Boats • United Cook Inlet Drift Association«Unted Salmon Aasociatlon • United Southeast Alaska GIRnattars Valdai Fisher las Development Association • Western Gulf of Alaska Fisherman

http://www.ufa-fiah.org


C o rd o v a  D i s t r i c t  F is h e rm e n  U n i te d
P.O. Box 939 

Ph: (907) 424 3447
Cordova AK 99574 

Fax: (907) 424 3430 
Email: edfniri .Mk.net

■inco 1935

March 16, 2007

Representative Paul Seaton
Chairman House Special Committee on Fisheries
Alaska State Legislature
State Capitol (M a il stop 3100)
Juneau A K  99801

RE: HJR 14 A Resolution uiging the United States Congress to enact Senate 
Bill 552.

Dear Representative Seaton, and Members o f the House Special Committee on 
Fisheries:

The Cordova D istrict Fishermen United (CDFU) have represented the interests o f 
Copper River / Prince W illiam  Sound commercial Fishermen and there fam ilies for 
the past seventy-two years. CDFU supports HJR 14.

1 he Exxon Valdez oil spill in Prince W illiam Sound 18 years ago, devastated the 
livelihoods o f tens o f thousands o f men and women associated w ith both 
commercial and subsistence Fisheries, and damaged coastal community economics 
around the Sound. Eighteen years later Alaskans are still dealing w ith those losses.

E ighty percent o f the pla in tiffs who would benefit from The Exxon Va’dez Oil 
Spill Tax Treatment Act (S 552) introduced by Senators Murkowski and Stevens, 
are fishermen.

In Cordova, we lost the herring fishery because o f the spill. Families sustained 
losses they could not recover from. Permits and equipment became worthless.
Boats and business debts had to be paid, but the resources to do so had been



< s -oyed due to the spill. Some families faced bankruptcy; all lost their investment 
in die future.

The Alaska Legislature must support Senate b ill 552, which provides some tax 
re lie f fo r the injured fishermen to ease their retirement.

The damages settlement w ill give those fisherman a one time opportunity to make 
retirement account payments, and averaging income w ill go a long way in assuring 
that herring fishermen and others, damaged from lingering impacts from the spill, 
are not injured further w ith an unjust tax burden.

Thank you fo r your consideration,

Catherine Crawford 
Executive D irector

Cc. Senator A lbert Kookesh 
Representative B ill Thomas
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United Southeast Alaska Gillnetters
P.O. Box 23378, Ketchikan, AK 99901 Phone & Fax (907) 247-2471 Email: usag@kpiinet.net

March 16, 2007

Representative Paul Seaton, Chair 
House Special Committee on Fisheries 
Alaska State Legislature
Juneau, AK 99801 Send Via Fax to: 907-465-3472

Dear Chairman Seaton,

The United Southeast Alaska Gillnetters (USAG) supports HJR 14 which calls for the 
passage of federal legislation to provide income averaging and increased limits on 
deposits to IRA’s for fishermen receiving compensation for the Exxon Valdez oil spill. 
This is not some special break for fishermen but a long overdue adjustment'that would 
help impacted fishermen to better deal with the economic situation that is not of their 
making. In our view the delay in compensating the fishermen of Prince William Sound 
who were the most severely impacted and others in Alaska whc suffered reduced 
markets is close to criminal. The small measures that are supported by this Resolution 
will assist these fishermen by reducing the impact of taxes on this oil spill 
compensation, if Exxon ever exhausts its legal gyrations and lives up to its moral 
obligations. Many fishing businesses have been ruined by the action of Exxon in this 
situation and any compensation that fishermen receive will represent a special situation 
that our regular tax code did not envision when it was legislated. We hope the House 
Fisheries Committee will forward this resolution and that it will pass the Legislature. 
Thank you for considering our position on HJR 14.

Yours Truly,

Executive Director

mailto:usag@kpiinet.net
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Exxon Valdez Oil Spill Tax Treatment Act (Introduced in Senate)

S 552 IS

110th CONGRESS 

1st Session 

S. 552

To provide for the tax treatment of income received in connection with the litigation 
concerning the Exxon Valdez oil spill and for other purposes.

IN  THE SENATE OF THE UNITED STATES 

February 12, 2007

Ms. MURKOWSKI (for herself and Mr. STEVENS) introduced the following bill; which was 
read twice and referred to the Committee on Finance

A BILL

To provide for the tax treatment of income received in connection with the litigation 
concerning the Exxon Valdez oil spill and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ' Exxon Valdez Oil Spill Tax Treatment Act’.

SEC. 2. TAX TREATMENT OF INCOME RECEIVED IN CONNECTION 
WITH THE EXXON VALDEZ LITIGATION.
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(a) Income Averaging of Amounts Received From the Exxon Valdez Litigation-

(1) IN GENERAL- At the election of a qualified taxpayer who receives qualified 
settlement income during a taxable year, the tax imposed by chapter 1 of the 
Internal Revenue Code of 1986 for such taxable year shall be equal to the sum 
of—

(A) the tax which would be imposed under such chapter if—

(i) no amount of elected qualified settlement income were included 
in gross income for such year, and

(ii) no deduction were allowed for such year for expenses 
(otherwise allowable as a deduction to the taxpayer for such year) 
attributable to such elected qualified settlement income, plus

(B) the increase in tax under such chapter which would result if taxable 
income for each of the yeais in the applicable period were increased by 
an amount equal to the applicable fraction of the elected qualified 
settlement income reduced by any expenses (otherwise allow?1̂'? as a 
deduction to the taxpayer) attributable to such elected qualified 
settlement income.

Any adjustment under this section for any taxable year shall be taken into 
account in applying this section for any subsequent taxable year.

(2) COORDINATION WITH FARM INCOME AVERAGING- If a qualified taxpayer 
makes an election with respect to any qualified settlement income under 
paragraph (1 ) for any taxable year, such taxpayer may not elect to treat such 
amount as elected farm income under section 1301 of the Internal Revenue 
Code of 1986.

(3) DEFINITIONS- For purposes of this subsection--

(A) APPLICABLE PERIOD- The term 'applicable period1 means the period 
beginning on January 1, 1994, and ending on December 31 of the year in 
which the elected qualified settlement income is received.

(B) APPLICABLE FRACTION- The term 'applicable fraction1 means the 
fraction the numerator of which is one and the denominator of which is 
the number of vears in the applicable period.

(C) ELECTED QUALIFIED SETTLEMENT INCOME- The term 'elected 
qualified settlement income’ means so much of the taxable income for 
the taxable year which is—

(i) qualified settlement income, and

(ii) specified under the election under paragraph (1 ).
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(b) Contributions of Amounts Received to Retirement Accounts-

(1) IN GENERAL- Any qualified taxpayer who receives qualified settlement 
income during the taxable year may, at any time before the end of the taxable 
year in which such income was received, make one or more contributions to an 
eligible retirement plan of which such qualified taxpayer is a beneficiary in an 
aggregate amount not to exceed the amount of qualified settlement income 
received during such year.

(2) TIME WHEN CONTRIBUTIONS DEEMED MADE- For purposes of paragraph 
(1 ), a qualified taxpayer shall be deemed to have made a contribution to an 
eligible retirement plan on the last day of the taxable year in which such 
income is received if the contribution is made on account of such taxable year 
and is made not later than the time prescribed by law for filing the return for 
such taxable year (not including extensions thereof).

(3) TREATMENT OF CONTRIBUTIONS TO ELIGIBLE RETIREMENT PLANS- For 
purposes of the Internal Revenue Code of 1986, if a contribution is m de 
pursuant to paragraph (1 ) with respect to qualified settlement income, then—

(A) except as provided in paragraph (4)~

(i) to the extent of such contribution, the qualified settlement 
income shall not be included in taxable income, and

(ii) for purposes of section 72 of such Code, such contribution shall 
not be considered to be investment in the contract, and

(B) the qualified taxpayer shall, to the extent of the amount of the 
contribution, be treated-

(i) as having -eceived the qualified settlement income—

(1) in the case of a contribution to an individual retirement 
plan (as defined under section 7701(a)(37) of such Code), in a 
distribution described in section 408(d)(3) of such Code, and

(II) in the case of any other eligible retirement plan, in an 
eligible rollover distribution (as defined under section 402(f)
(2) of such Code), and

(ii) as having transferred the amount to the eligible retirement plan 
in a direct trustee to trustee transfer within 60 days of the 
distribution.

(4) SPECIAL RULE FOR ROTH IRAS AND ROTH 401(k)S- For purposes of the 
Internal Revenue Code of 1986, if a contribution is made pursuant to 
paragraph (1) with respect to qualified settlement income to a Roth IRA (as 
defined under section 408A(b) of such Code) or as a designated Roth 
contribution to an applicable retirement plan (within the meaning of section 
402A of such Code), then —

http://thomas.loc.gov/cgi-bin/qucry/z7c 110:S.552: 11/13/2007
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(A) the qualified settlement income shall be includible in taxable income, 
and

(B) for purposes of section 72 of such Code, such contribution shall be 
considered to be investment in the contract.

(5) ELIGIBLE RETIREMENT PLAN- For purpose of this subsection, the term 
'eligible retirement plan' has the meaning given such term under section 402 
(c)(8 )(B) of the Internal Revenue Code of 1986.

(c) Qualified Settlement Income Not Included in SECA- For purposes of chapter 2 of 
the Internal Revenue Code of 1986 and section 211 of the Social Security Act, no 
portion of qualified settlement income received by a qualified taxpayer shall be 
treated as self-employment income.

(d) Qualified Taxpayer- For purposes of this section, the term ‘qualified taxpayer' 
means—

(1) any plaintiff in the civil action In re Exxon Valdez, No. 89-095-CV (HRH) 
(Consolidated) (D. Alaska); or

(2 ) any beneficiary of the estate of such a plaintiff who—

(A) acquired the right to receive qualified settlement income from that 
plaintiff; and

(B) was the spouse or l. l immediate relative of that plaintiff.

(e) Qualified Settlement Income- For purposes of this section, the term 'qualified 
settlement income’ means income received (whether as lump sums or periodic 
payments) in connection with the civil action In re Exxon Valdez, No. 89-095-CV 
(HRH) (Consolidated) (D. Alaska), including interest (whether pre- or post judgment 
and whether related to a settlement or judgment).
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E x x o n  V a l d e z  O i l  S p i l l  T a x  T r e a t m e n t  A c t  ( I n t r o d u c e d  i n  H o u s e )

HR 1334 IH

110th CONGRESS 

1st Session 

H . R .  1 3 3 4

To provide for the tax  treatment of income received in connection with the litigation 
concerning the Exxon Valdez oil spill, and for other purposes.

I N  T H E  H O U S E  O F  R E P R E S E N T A T I V E S  

M a r c h  6 ,  2 0 0 7
I

Mr. YOUNG of Alaska (for himself and Mr. REICHERT) introduced the following bill; which 
was referred to the Committee on Ways and Means

A  B I L L

1o provide for the tax treatment of income received in connection with the litigation 
concerning the Exxon Valdez oil spill, and for other purposes.

Be it  enacted  b y  the Sena te  and  House o f  R ep resen ta tives o f  the Un ited  S ta te s  o f 
A m erica  in Cong ress assem b led ,

S E C T I O N  1 .  S H O R T  T I T L E .

This Act may be cited as the ’ Exxon Valdez Oil Spill Tax Treatment Act'.

S E C .  2 .  T A X  T R E A T M E N T  O F  I N C O M E  R E C E I V E D  I N  C O N N E C T I O N
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W I T H  T H E  E X X O N  V A L D E Z  L I T I G A T I O N .

(a) Income Averaging of Amounts Received From the Exxon Valdez Litigation-

(1) IN GENERAL- At the election of a qualified taxpayer who receives qualified 
settlem ent income during a taxable year, the tax  imposed by chapter 1 of the 
Internal Revenue Code of 1986 for such taxable year shall be equal to the sum 
o f - -

(A) the tax whii_.i would be imposed under such chapter if--

(i) no amount of elected qu. *ified settlem ent income were included 
in gross income for such year, and

(ii) no deduction were allowed for such year for expenses 
(otherwise allowable as a deduction to the taxpayer for such year) 
attributable to such elected qualified settlem ent income, plus

(B) the increase in tax under such chapter which would result if taxable 
income for each of the years in the applicable period were increased by 
an amount equal to the applicable fraction of the elected qualified 
settlement income reduced by any expenses (otherwise allowable as a 
deduction to the taxpayer) attributable to such elected qualified 
settlement income.

Any adjustment under this section for any taxable year shall be taken into 
account in applying this section for any subsequent taxable year.

(2) COORDINATION WITH FARM INCOME AVERAGING- If a qualified taxpayer 
makes an election with respect to any qualified settlem ent income under 
paragraph (1) for any taxable year, such taxpayer may not elect to treat such 
amount as elected farm income under section 1301 of the Internal Revenue 
Code of 1986.

(3) DEFINITIONS- For purposes of this subsection —

(A) APPLICABLE PERIOD- The term 'applicable period’ means the period 
beginning on January 1, 1994, and ending on December 31 of the year in 
which the elected qualified settlement income is received.

(B) APPLICABLE FRACTION- The term 'applicable fraction’ means the 
fraction the numerator of which is one and the denominator of which is 
the number of years in the applicable period.

(C) ELECTED QUALIFIED SETTLEMENT INCOME- The term 'elected 
qualified settlement income’ means so much of the taxable income for 
the taxab ’ j  year which is—

(i) qualified settlement income, and

http://thomas.loc.gov/cgi-bin/tjucry/z7cl 10:H.R. 1334- 11/13/2007
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(ii) specified under the election under paragraph (1).

(b) Contributions of Amounts Received to Retirement Accounts-

(1) IN GENERAL- Any qualified taxpayer who receives qualified settlement 
income during the taxable year may, a t any time before the end of the taxable 
year in which such income was received, make one or more contributions to an 
eligible retirement plan of which such qualified taxpayer is a beneficiary in an 
agg rega te  amount not to exceed the amount of qualified settlement income 
received during such year.

(2) TIME WHEN CONTRIBUTIONS DEEMED MADE- For purposes of paragraph 
(1), a qualified taxpayer shall be deemed to have made a contribution to an 
eligible retirement plan on the last day of the taxable year in which such 
income is received if the contribution is made on account of such taxable year 
and is made not later than the time prescribed by law for filing the return for 
such taxable year ( . .ot including extensions thereof).

(3) TREATMENT OF CONTRIBUTIONS TO ELIGIBLE RETIREMENT PLANS- For 
purposes of the Internal Revenue Code of 1986, if a contribution is made 
pursuant to paragraph (1) with respect to qualified settlement income, th e n -

(A) except as provided in paragraph (4 ) - -

(i) to the extent of such contribution, the qualified settlement 
income shall not be included in taxable income, and

(ii) for purposes of section 72 of such Code, such contribution shall 
not be considered to be investment in the contract, and

(B) the qualified taxpayer shall, to the extent of the amount of the 
contribution, be treated—

(i) as having received the qualified settlement income—

(1) in the case of a contribution to an individual retirement 
plan (as defined under section 7701(a)(37) of such Code), in a 
distribution described in section 408(d)(3) of such Code, and

(II) in the case of any other eligible retirement plan, in an 
eligible rollover distribution (as defined under section 402(f)
(2) of such Code), and

(ii) as having transferred the amount to the eligible retirement plan 
in a direct trustee to trustee transfer within 60 days of the 
distribution.

(4) SPECIAL RULE FOR ROTH IRAS AND ROTH 401(k)S - For purposes of the 
Internal Revenue Code of 1986, if a contribution is made pursuant to 
paragraph (1) with respect to qualified settlement income to a Roth IRA (as

http://thomas.loc.gov/cgi-bin/qucry/z7cl 10:H.R. 1334: 11/13/2007
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defined under section 408A(b) of such Code) or as a designated Roth 
contribution to an applicable retirement plan (within the meaning of section 
402A of such Code), then—

(A) the qualified settlement income shall be includible in taxable income, 
and

(B) for purposes of section 72 of such Code, such contribution shall be 
considered to be investment in the contract.

(5) ELIGIBLE RETIREMENT PLAN- For purpose of this subsection, the term 
'eligib le retire, lent plan’ has the meaning given such term under section 402 
(c)(8)(B) of the Internal Revenue Code of 1986.

(c) Qualified Settlement Income Not Included in SECA- For purposes of chapter 2 of 
the Internal Revenue Code of 1986 and section 211 of the Social Security Act, no 
portion of qualified settlement income received by a qualified taxpayer shall be 
treated as self-employment income.

(d) Qualified Taxpayer- For purposes of this section, the term 'qualified taxpayer’ 
m eans—

(1) any plaintiff in the civil action In re Exxon Valdez, No. 89-095-CV (HRH) 
(Consolidated) (D. Alaska); or

(2) any beneficiary of the es ta te  of such a plaintiff who—

(A) acquired the right to receive qualified settlement income from that 
plaintiff; and

(B) was the spouse or an immediate relative of that plaintiff.

(e) Qualified Settlement Income- For purposes of this section, the term 'qualified 
settlem ent income’ means income received (whether as lump sums or periodic 
payments) in connection with the civil action In re Exxon Valdez, No. 89-095-CV 
(HRH) (Consolidated) (D. Alaska), including interest (whether pre- or post judgment 
and whether related to a settlement or judgment).
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Valer ie Gardner
After the Exxon Valdez spill the small fishermen and 
native americans had them iishmg business 
decimated.And, a fte r I7y rs o* waiting fo r the 
megacorporate giant refusing to pay up- it would help 
if the payment could go into an IRA 
Plz note ,23%of he fishermeen.native american have
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already died. 
Is th is justice?

Dan
The ever ongoing litigation has finally come to a point 
where the United States Supreme Court can end it. 
Hopefully they will decide not to hear the case as 
Exxon has already succeeded in extremely reducing 
the original judgement. I had the entire course o f my 
life changed by the negligence of Exxon. I still 
remember and miss what could have been.
The relief from excessive taxation provided by S.552 
and H. R. 1334 would be an affirmation of justice and 
very welcome.

I re n e  Bogue
As an Alaskan I saw firs t hand the decimation of 
Alaskans' subsistence lifestyle in 1989. Oil is stiil under 
the surface of the sand on beaches on Kodiak Island. 
Few clams are left. Fish are fewer and smaller. 
Fisherman are turning in the ir devalued persmits.
There are very few crab or prawns left in local bays. 
Sea otters thrive on dams, Sea Lions and brown bears 
thrive on fish. These animals have migrated to villages 
and the City of Kodiak in search of food. Former 
feeding grounds on the less populated West side of 
Kodiak Island were hit worse with oil. Awarding 
punitive damages will be ju s t compensation to the local 
citizens whose centuries old subsistence lifestyle was 
destroyed. I support the Stevens Murkowski bill that 
assists local Alaskans plan for future payments from 
Exxon.
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F i s h  F a c t o r

A l a s k a  f i s h e r m e n  h o p e  t o  e n d  m o r e  a p p e a l s  b y  E x x o n
By Laine Welch

May 22, 2007 
Tuesday

Alaska fishermen are taking their message to the streets of San Francisco in 
hopes of putting an end to more appeals cases by Exxon. It is up to the 9th 
Circuit Court of Appeals in San Francisco to decide if Exxon merits another 
day in court to contest a $2.5 billion punitive damages award ruled in 
December. The money is compensation for fishermen's losses stemming 
from the 1989 oil spill, when a drunken skipper ran the Exxon Valdez tanker 
aground on a well marked reef, spilling 11 million gallons of oil into Prince 
William Sound.

A small group called Oiled Fishermen Frustrated by Exxon is paying the 
expenses for one 'oiled' colleague - Arnie King of Cordova - who will carry a 
picket sign and hand out information about the unresolved case outside the 
courthouse starting on Monday. The OFF Exxon group includes about 20 
fi~hermen who have chipped in to cover costs for King's room and board in 
^un Francisco for about two weeks.

"This is the only thing we can think of - to take our message to the street. 
We're respectfully asking them to pay attention to this case and move it 
along," said Frank Mullen, an OFF Exxon spokesman from Homer.

"Our hope is that we can get a message especially tc Chief Justice Mary 
Schroeder that says please understand there are 35,000 fishermen out there 
who are waiting for resolution on this litigation. And if the judges could work 
for a couple extra hours on a Saturday to clear out this latest appeal that 
would be great."

Exxon's strategy of endless appeals has bounced the case back and forth 
between federal and State courts for more than 10 years. The oil giant has 
stated it will appeal the $2.5 settlement all the way to the Supreme Court.

http://www.sitnews.us/LaineWelch/052207_fish_factor.html 11/13/2007

http://www.sitnews.us
http://www.sitnews.us/LaineWelch/052207_fish_factor.html


SitNews - Alaska fishermen hope to end more appeals by Exxon By Laine Welch Page 2 o f 4

"They are simply so big, they do not care," said Matt Jamin, an attorney for 
hundreds of Kodiak fishermen.

"Some of their lawyers have told us they are a bit embarrassed by it, but 
they say they are being well paid to implement a strategy which is to crush 
litigation from any place at any time. Any size, big, small whatever - they 
will take whatever resources they need to fight it to the end, and we are 
seeing that in this case," Jamin said.

Meanwhile, neariy 20 percent of the original claimants have passed away 
while waiting for resolution from Exxon.

"It's been 18 years and we don't want even more fishermen to die before 
they see an end to this litigation. Justice delayed is justice denied and oiled 
fishermen simply want the court to get on with the case," Mullen said.

Jamin and other attorneys speculate that the 9th Circuit and/or the Supreme 
Court are unlikely to hear Exxon's appeals. Depending on further motions in 
court, a final decision on the settlement is possible by the end of this year or 
by mid-2008.

G e t  t a x  p r o t e c t i o n !

Another measure that needs to get moving is a bill that will protect Alaska 
fishermen from huge tax hits when Exxon is ordered to settle the punitive 
damages lawsuit. Protections will come from the Exxon Valdez Oil Spill Tax 
Treatment Act i f  it is passed by U.S. senators.

"We need to get th, oill (S.552) heard and moved along so it can pass this 
year. If it isn't passed, fishermen will lose up to 35 percent or more of their 
Exxon settlement," said Mark Vinsel, director of United Fishermen of Alaska.

The Act provides for one time retirement contributions and income averaging 
of Exxon settlements. It is not a tax break for Alaska, Vinsel stressed.

"It is more of a tax treatment to defer these taxes. Ultimately, they will still 
be paid fairly when they're taken out of retirement accounts," he explained.

It is also important that people living in other states tell their senators they 
are Alaska fishermen.

"We've got fishermen from every state of the country. Washington, Oregon, 
Montana and Colorado are among the top ten states where Alaska fishermen 
come from. Key seats on the U.S. Senate Finance Committee are held by 
representatives from those states, and it is up to them to act on the bill. If 
they are not hearing from their own constituents, they have no reason to 
want to move it," Vinsel said.

UFA is urging fishermen to fax letters or make phone calls to reps on the
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U.S. Senate Finance Committee asking them to support S. 552, the Exxon 
Valdez Oil Spill Tax Treatment Act. Contact UFA in Juneau for more 
information.

S a l m o n  u p  c l o s e  a t  S e w a r d

Follow salmon from egg hatch to their return home at a gigantic new exhibit 
opening next week at the Alaska Sea Life Center in Seward. It's unlike 
anything done before anywhere in the wo~’d, said Steve Carrick, manager of 
visitor operations.

"We've created an 'ant farm' type approach to looking at a salmon nest, so 
you actually see a cross section of a stream bed and the eggs under the 
gravel. They’ll hatch and the young fish will then populate our fresh water 
streams, move to another giant tank mimicking an estuary habitat, the. m 
to an even larger tank simulating the abyssal void of the ocean. It's all 
designed so you're at eye level, standing above and below the water. We call 
it total immersion," Carrick said.

The half nillion dollar project was funded by the Southeast Sustainable 
Salmon Fund specifically to create an educational exhibit at the Sea Life 
Center.

"We realized there was a glaring omission at the Center on where salmon 
come from, how they breed, and why and how they find their way back to 
their natal streams. This really connects visitors with the heart of Alaska's 
fishing industry," he added.

The salmon exhibit will eventually provide a unique peek into the natural 
world of more than 300 of all five species of Alaska salmon.

"It's like the widest of wide screen television looking into the life of salmon.
It really is spectacular," Carrick said.

The salmon exhibit opens May 25th at the Alaska Sea Life Center in Seward. 
Find out more at www.alaskasealife.org

Laine Welch has been covering news of Alaska’s seafood industry since 
1988. 2007 marks the 16th year that she has been writing this weekly 

fisheries column. It now appears in nearly 20 newspapers and web outlets. 
Contact Laine at msfish[AT]alask9 ,com

This article is protected by copyright and may not be reprinted or distributed 
without permission. Contact msfish[AT]alaska.ccm 

A republication fee is -equired.
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S.552 - Exxon Valdez Oil Spill Tax Treatment 
Act o r a

A bill to provide for the tax treatment o f income received in 
connection with the litigation concerning the Exxon Valdez oil spill 
and for other purposes.

2/12/2007—Introduced.
Exxon Valdez Oil Spill Tax Treatment Act - Allows taxpayers who arc plaintiffs in the civil action In re 
Exxon Valdez, No. 89-095-CV (HRH) (Consolidated) (D. Alaska), or their heirs or dependents, to: (1) 
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S P O N S O R  S T A T E M E N T  F O R  H J R 4 1
BY: REPRESENTATIVE MAX F. GRUENBERG, JR.

This resolution urges Congress to repeal sec. 511 of P.L. 10y-222, the Tax 

Increase Prevention and Reconciliation Act of 2005.

This provision was added by a congressional conference committee without 

benefit of any public hearings in either the House or Senate.

If this provision remains law, starting in 2011 it will require states and local 

governments that spend more than $100 million each year on goods and services to 

withhold three percent of the price of those goods and services and transmit those 

funds to the IRS to apply to any taxes that may be owed by vendors.

Section 511 was enacted to save approximately $7 million in federal taxes 

between 2011 and 2015. However, the effect of that law would increase the burden 

and costs to sta te  and local governments by making them uncompensated and 

involuntary federal tax collectors, because no federal funding is provided.

Government officials have stated that this provision will be extremely difficult and 

expensive to implement, requiring major programming changes to their financial and 

accounting systems and the hiring of additional staff. The state 's accounting system is 

23 years old, and the state has had difficulty avoiding mandatory backup withholding, 

which would be costly and time-consuming. This provision would make mandatory 

withholding even more difficult to avoid.

Local businesses would be discouraged from bidding on state  and local 

governmental contracts, because of the three percent withholding. This would dampen 

competitive bidding and probably raise prices to the state and local government.
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C S F O R  H O U SE  JO IN T  R E SO L U T IO N  NO . 41(R LS)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIFTH LEGISLATURE - SECOND SESSIONB Y  T H E  H O U S E  R U L E S  C O M M I T T E EOffered:Referred:Sponsor(s): H O U S E  R U L E S  C O M M IT T E E

A R E SO L U T IO N  

Urging the U nited  S tates C ongress to repeal sec. 511 o f P.L. 109-222 (T ax Increase  

Prevention and R econcilia tion  A ct o f 2005). 

BE IT R E SO L V E D  BY  T H E  LE G ISL A T U R E  O F T H E  ST A T E  O F A L A SK A :

W H E R E A S sec. 511 of P.L. 109-222 (Tax Increase Prevention and Reconciliation 

Act of 2005) will lequire states, cities, counties, and boroughs that spend more than 

$100,000,000 each year on goods and services after December 31, 2010, to withhold three 

percent of their payments to nearly all vendors and contractors for federal income purposes 

and to report nonwage payments; and

W H E R E A S sec. 511 of P.L. 109-222 (Tax Increase Prevention and Reconciliation 

Act of 2005) was added by a congressional conference committee without benefit of any 

public hearings in either the United States House o f Representatives or the United States 

Senate; and

W H E R E A S, although sec. 511 of P.L. 109-222 (Tax Increase Prevention and 

Reconciliation Act o f 2005) was inserted into the legislation to save approximately 

57,000,000,000 in federal taxes between 2011 and 2015, the effect of the provision is to 

ncrease the burden and costs to state and local governments by making these governments
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uncompensated and involuntary federal tax collectors because no federal funding is provided 

to cover the costs of implementing sec. 511 of P.L. 109-222 (Tax Increase Prevention and 

Reconciliation Act of 2005); and

WHEREAS sec. 511 of P.L. 109-222 (Tax Increase Prevention and Reconciliation 

Act of 2005) creates another unfunded federal mandate that will add a cost to state and local 

governments that exceeds the threshold of P.L. 104-04 (Unfunded Mandates Reform Act of 

1995), and sec. 511 of P.L. 109-222 (Tax Increase Prevention and Reconciliation Act of 

2005) will therefore short circuit the public process required by P.L. 104-04 (Unfunded 

Mandates Reform Act of 1995) and thus violate that Act; and

WHEREAS the Department of Administration, the University of Alaska, the 

Municipality of Anchorage, the Fairbanks North Star Borough, and the Anchorage School 

District, all governmental entities in Alaska that are affected by sec. 511 of P.L. 109-222 (Tax 

Increase Prevention and Reconciliation Act of 2005), have expressed serious concerns about it 

and have urged its repeal; and

WHEREAS local governmental officials have stated that sec. 511 of P.L. 109-222 

(Tax Increase Prevention and Reconciliation Act o f 2005) will be extremely difficult and 

expensive to implement, requiring major programming changes to financial and accounting 

systems and the hiring of additional staff; and

WHEREAS, because of the three percent withholding requirement, local businesses 

will be discouraged from bidding on state and local goveriimental contracts for products and 

se rv ic e s ,  thereby dampening competitive bidding and oriving up the prices to offset the three 

percent withholding and that this, in turn, is likely to increase the cost of procurement by state 

and local governments; and

WHEREAS sec. 511 of P.L. 109-222 (Tax Increase Prevention and Reconciliation 

Act of 2005) will pose significant difficulties for the State of Alaska in its efforts to procure 

goods and sendees for the state, because

(1) the state accounting system is 23 years old and cannot accommodate 

mandatory backup withholding;

(2) it would take about a year to make the necessary systemic changes and 

equire substantial additional record keeping to reconcile the amounts paid to vendors and 

hose amounts reported and remitted to the Internal Revenue Service;

WORK DRAFT WORK DRAFT 25-LS1643\M
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(3) obtaining exemptions to sec. 511 of P.L. 109-222 (Tax Increase Prevention 

and Reconciliation Act of 2005) would be difficult and costly; and

(4) vendors might inflate their bids to compensate for the tax withheld, 

resulting in higher prices to the state; and

WHEREAS the state government accounting system does not currently have the 

capability to withhold vendor payments, and the state need only report payments for services 

over $600 a year to each unincorporated vendor; sec. 511 of P.L. 109-222 (Tax Increase 

Prevention and Reconciliation Act of 2005) will increase the accounting burden on the state 

by

(1) requiring most but not all payments, no matter how small, to be reported 

(an extremely expensive and burdensome mandate);

(2) requiring payments to all corporations to be reported, significantly 

increasing the number of vendors for which information reports would have to be submitted 

to the Internal Revenue Service;

(3) requiring withholding on credit card purchases, a process of unknown 

complexity; and

(4) exempting certain types of payment that will likely require manual 

intervention, which would drive up the cost of compliance with sec. 511 of P.L. 109-222 (Tax 

Increase Prevention and Reconciliation Act of 2005) even further; and

WHEREAS government agencies will have to obtain employee identification 

numbers or social security numbers for numerous individual vendors to allow reporting to the 

Internal Revenue Sendee, thereby invading those citizens' rights of privacy and exposing 

them to the dangers of identity theft; and

WHEREAS complying with sec. 511 of P.L. 109-222 (Tax Increase Prevention and 

Reconciliation Act of 2005) will have serious adverse effects on the procurement practices of 

larger local governments in Alaska; for example, the Municipality of Anchorage, the state's 

largest city, with a population o f about 261,446, which is 42 percent of the state's total 

population, will incur costs of approximately $250,000 a year to reprogram municipal 

computers and financial systems, plus an estimated $100,000 to $200,000 a year of additional 

costs for ongoing operating expenses; the Municipality of Anchorage's financial computer 

is not set up for this procedure and will require extensive modifications at a significant

- 3 -  C S H J R  4 1 ( R L S )
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cost, including the hiring of at least one full-time municipal employee; the use of 

procurement-cards by the Municipality of Anchorage may have to be discontinued and the use 

of checks, which are slower and more costly, may be rein&tituted; the Municipality o f 

Anchorage's online purchasing system will have to be modified and likely will no longer be 

cost-effective; and

WHEREAS the additional costs of complying with sec. 511 of P.L. 109-222 (Tax 

Increase Prevention and Reconciliation Act of 2005) will place the State of Alaska and Alaska 

local governments at a competitive disadvantage in the procurement of goods and services; 

and

WHEREAS, as a result of these burdens and difficulties, .ne state and affected local 

governments believe that sec. 511 of P.L. 109-222 (Tax Increase Prevention and 

Reconciliation Act of 2005) will not accomplish its stated goal of closing the budget gap; and

WHEREAS these concerns were previously expressed by the state to the United 

States Congress through the National Association of State Auditors, Comptrollers and 

Treasurers; and

WHEREAS S. 777 and H.R. 1023 have been introduced in the 110th United States 

Congress to repeal sec. 511 of P.L. 109-222 (Tax Increase Prevention and Reconciliation Act 

o f 2005);

BE IT RESOLVED that the Alaska State Legislature urges the United States 

Congress to repeal sec. 511 of P.L. 109-222 (Tax Increase Prevention and Reconciliation Act 

o f 2005).

COPIES of this resolution shall be sent to the Honorable Ted Stevens and the 

Honorable Lisa Murkowski, U.S. Senators, and the Honorable Don Young, U.S. 

Representative, members of the Alaska delegation in Congress; and all other members of the 

110th United States Congress.
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SARAH PAUN, GOVERNOR

P .O . B O X  110200 
JU N EA U , A L A S K A  99811-0200

PHONE: (907) 465-2200 
FAX: (907)465-2135

A p r i l  X X ,  2 0 0 8

T h e  H o n o r a b l e  
U n i t e d  S t a t e s  S e n a t e  
W a s h i n g t o n ,  D C  2 0 5 1 0

D e a r  S e n a t o r  X X X X ,

A s  C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n  f o r  t h e  S t a t e  o f  
A l a s k a ,  I a m  w r i t i n g  t o  e x p r e s s  t h e  S t a t e  o f  A l a s k a ’s  s t r o n g  s u p p o r t  f o r  
r e p e a l i n g  S e c t i o n  5 1 1  o f  t h e  T a x  I n c r e a s e  P r e v e n t i o n  a n d  R e c o n c i l i a t i o n  
A c t  (T IP R A )  o f  2 0 0 6 ,  w h i c h  r e q u i r e s  g o v e r n m e n t s  t o  w i t h h o l d  3 %  o n  
p a y m e n t s  m a d e  f o r  m o s t  g o o d s  a n d  s e r v i c e s .

I f  e n a c t e d ,  S e c t i o n  5 1 1  o f  T I P R A  w i l l  i m p o s e  a n  e n o r m o u s  b u r d e n  o n  
s t a t e  a n d  l o c a l  g o v e r n m e n t s ,  m o s t  o f  w h i c h  d o  n o t  h a v e  t h e  s y s t e m s  o r  
c a p a c i t y  t o  i m p l e m e n t  t h i s  o n e r o u s  a n d  c o s ' l y  w i t h h o l d i n g  p r o v i s i o n .  
A d d i t i o n a l l y ,  i t  w i l l  p l a c e  g o v e r n m e n t s  a t  a  c o m p e t i t i v e  d i s a d v a n t a g e  a s  
p r i v a t e  s e c t o r  b u s i n e s s e s  d o  n o t  h a v e  t o  c o m p l y  w i t h  t h i s  r e q u i r e m e n t .

A s  a  s t a t e  f i n a n c e  o f f i c i a l ,  I h a v e  g r a v e  c o n c e r n s  r e g a r d i n g  t h e  i m p a c t  o f  
t h i s  p o o r l y  v e t t e d  p r o v i s i o n  o n  t h e  c u r r e n t  a c c o u n t i n g  a n d  p r o c u r e m e n t  
s y s t e m s  i n  m y  s t a t e .  P r e l i m i n a r y  r e s e a r c h  i n d i c a t e s  t h a t  n o t  o n l y  w i l l  
i m p l e m e n t a t i o n  c o s t s  b e  s i g n i f i c a n t  a n d  i n c l u d e  b o t h  a d m i n i s t r a t i v e  a n d  
f i n a n c i a l  c o m m i t m e n t s ,  b u t  a l s o  t h a t  g o v e r n m e n t s  w i l l  f a c e  a n  i n c r e a s e  
i n  t h e  c o s t s  o f  g o o d s  a n d  s e r v i c e s  a s  v e n d o r s  w i l l  s i m p l y  p a s s  a l o n g  t h e  
3 %  c o s t  w h e n  b i d d i n g  f o r  g o v e r n m e n t  b u s i n e s s .

I o p p o s e  S e c .  5 1 1  a s  a n  u n f u n d e d  m a n d a t e  a n d  d i s a g r e e  w i t h  t h i s  n e w  
p o l i c y  o f  s h i f t i n g  t h e  b u r d e n  o f  f e d e r a l  t a x  c o l l e c t i o n  t o  s t a t e  a n d  l o c a l  
g o v e r n m e n t s .  I s t r o n g l y  u r g e  y o u  t o  s u p p o r t  r e p e a l i n g  t h i s  p r o v i s i o n .

S i n c e r e l y .

D E P A R T M E N T  O F  A D M IN ISTR A TIO N

ANNETTE KREITZER, COMMISSIONER j

STATE OF ALASKA

A n n e t t e  K r e i t x e r
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R e p e a l  T h r e e  P e r c e n t  W i t h h o l d i n g  T a x  o n  C o u n t y  P u r c h a s e s

Is su e :  Section  511 o f  the Tax Increase  P reven tion  and  R econcilia t ion  A c t  (P.L. 109-222) requires 
couniii  that spend  m ore  than $100  m illion  annually  on pu rch ases  to  w ithho ld  and  rem it  to the IRS three 
percen t  o f  m ost  paym en ts  for p ro du c ts  a n d  services.

N A C o  po licy :  N A C o  supports  repeal o f  Section  511 o f  P.L. 109-222. T h is  is a m o n g  N A C o ’s key 
federal legislative priorities fo r  2007.

A c t :on n e e d e d :  C oun ty  offic ia ls  sh ou ld  urge their  m em b ers  o f  C ongress  to c osp o n so r  H.R. 1023 
(R ep . K endrick  M eek , D-Fla., and  Rep. W ally  Herger, R -C a l i f ) .  Th is  bill w o u ld  repeal Section  511 o f  
P .L  109-222.

B a c k g r o u n d :  H.R. 4297, the "Tax Increase  P reven tion  and R econcilia t ion  A c t  o f  2006", w as signed 
i r  o  law as P.L. 109-222 on M a y  17, 2006. Section  511 will requ ire  m an y  counties  beg in n in g  in 2011 to 
w ith h o ld  federal taxes on  nearly  every  p ay m en t  for a  serv ice  o r  p roduct  -  from  p lu m b in g  services to

• u p e r  c lips - with no m in im u m  transaction  and regard less  o f  w he th e r  the p ay m en t  is m ade  by  check  or 
c red it  card. T he  requ irem en t does  not app ly  to the private  sector. It is e s tim a ted  to raise  S6 billion for 
the  feder treasury through a  firs t-year accou n tin g  g im m ick  and  sligbfiy  m ore  than $200 m illion per 
■ e a r  thereafter.

Vccording to the C ongress iona l  B udget  O ffice , this is an in tergovernm enta l  m an d a te  with costs  above 
the threshold o f  the U n fu n d ed  M an da tes  R efo rm  Act. It will be  very e x p en s iv e  for counties  to 
im p lem en t  and will requ ire  p ro g ram m in g  chang es  to financial and  accoun ting  sys tem s  and the hiring o f  
add itional  staff. It will also likely  d isco u ra g e  con trac to rs  from  b idd ing  on g o v e rn m en t  contrac ts  and 
increase  the costs  o f  p ro cu rem en t .  M a n y  o f  its requ irem en ts  are unw orkab le  as w ritten  and will require 
the T reasury  D ep artm en t  to  issue ‘adm in is trab i li ty  ru le s ’. T h is  m andate  is part icu la r ly  egregious 
b ecau se  it was inserted  into the final vers ion  o f  an om nib u s  tax bill that had a lread y  passed  both the 
H ouse  and  Senate  and w as n e v e r  subject to a formal vote , hearings  or consu lta t ion  w ith  a n ' '  s tate and 
local g overnm en t o ffic ia ls  or  the ir  national organ iza tions.

On February  13, 2007, R epresen ta t ives  K en drick  M eek  (D -Fla.)  and  W ally  H erge r  (R -C alif .)  introduced
H.R. 1023 to repeal this un fu n ded  m a n d a te  on  county  governm ent. N A C o  is ask ing  m em bers  o f  
C ongress  to cosponsor  this legislation. It is im portant to dem onstra te  broad  support  for this legislation 
because  it faces an uphill c lim b due  to its $7 billion price  tag.

For further information, contact: A lysoun McLaughlin 202/942-4254 or am claugh lin@ naco .o rg .

%
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August 31, 2006

V IA  F A C S IM IL E  and  E M A IL

T he H onorab le  Larry E. C raig  
United  States Senate  
520 Hart Senate O ffice  B uilding 
W ashington , D C  2 0510

RE: S. 2821 W i t h h o l d i n g  T a x  R e l i e f  A c t  o f 2 0 0 6  

D ear Senator Craig:

I am  writing  to express  support for your legisla tion, S. 2821 , the W i t h h o l d i n g  T a x  R e l i e f  

A c t  o f 2 0 0 6  (S. 2821). Th is  legisla tion will repeal section 511 o f  the T ax  Increase  Prevention 

and  R econcilia tion  A ct o f  2005 (P.L. 109-222) (T IPR A ). T he  w ithh o ld in g  prov is ion  in T IP R A  

is a broad new requ irem en t m andating  that federal, state and  local g o v ern m en ts  w ithhold 3 

p e rcent from paym en ts  m ade  for goods and services. Small business g roups have  expressed  a 

h igh level o f  interest in S. 2821 to the Office  o f  A dv ocacy  (A dvocacy). A d v o ca cy  takes its 

d irection  from small business  groups which  is w hy  w e  are  writing this letter o f  support.

C ongress  es tab lished  A d v ocacy  under  Pub. L 94-305 to represen t the v iew s o f  small 

b usinesses before Federal agencies and  Congress. A d v o ca cy  is an independent office w ith in  the 

U.S. Small B usiness A dm in is tra tion  (SB A ), so  the views expressed  in this letter do  not 

necessarily  reflect the v iew s o f  the SB A  or the A dm inistra tion .

Section 511 o f  T IP R A  presents  significant cha llenges tor sinuii entities and  state and 

local governm ents . A m erican  small businesses opera te  in an env ironm ent w hich  cha llenges 

them  to be com petit ive  and  rem ain  profitable. The w ithho ld ing  prov is ion  will im pede  the cash ­

flow o f  sm all entities, p resen ting  ano ther  obstacle to their success. Section 511 o f  T IP R A  

am oun ts  to a tax pena lty  on governm en t contractors w ithout a c lear path for reim bursem ent. T he  

am oun t o f  the penalty  is variable; for instance i f  a con trac t generates  a small profit or no profit 

the additional w ithho ld ing  presents  serious cash m anag em en t  challenges. A dditionally , the



w ithho ld ing  p ro v is ion  inhibits the efficient use o f  capita l  because  it will limit funds diat can be 

u sed  to reinves t  in the  business.

In fiscal y e a r  2005 , the Federal go v ern m en t  spen t  o v er  $300  billion pu rchas ing  goods  and 

serv ices  from businesses . Purchases  from sm all bus inesses  rep resen ted  a lm ost $80 billion. 

T w o-th irds  o f  the Federal g overnm en t p ro cu rem en t  falls under  the D epar tm ent o f  D efense  

(D O D ). The G o v e rn m e n t  A ccountab ili ty  O ffice  (G A O ) issued a  report  entitled  “ D O D  Paym ents  

to Small B u s in esses” (G A O -0 06 -35 8 , M ay  2006). G A O  conc lu d ed  that d is rup tions  in cash How 

caused  by con trac tin g  w ith  D O D  can s ign ifican tly  a ffect the day - to -d ay  opera tions  o f  small 

businesses. A d d in g  a 3 percen t  tax w ithho ld ing  requ irem en t  will on ly  exacerbate  the cash  flow 

issues a lready expe r ienced  by  small entities seek ing  to do  business with the governm ent.

In add ition  to the burdens that m ay be im p o sed  on small b usinesses  by  the W ithholding 

provis ion , section  511 o f  T IP R A  m ay have  un in tend ed  adm in is tra t ive  costs  on all levels o f  

gov ern m en t  requ ired  to collect the tax. T he  w ithh o ld in g  requ irem en t at a m in im u m  will require  

changes  to be m a d e  to the accou n tin g  m ethods  and  softw are  used by govern m en ta l  jurisd ictions . 

That m ay be w h y  the C ongress iona l  B udget O ff ice  described  the w ithho ld ing  p iov is ion  as an 

un funded  in te rgovernm enta l  mandate .

R epea l ing  section  511 o f  T IP R A  will help  small bus inesses  m ainta in  their ability  to 

prov ide  goo ’s and  serv ices to govern m en ts  at all levels. T hank  you  for your efforts on  b e h a lf  o f  

sm all businesses. A d v o ca cy  looks forw ard  to w o rk in g  with  you and  C ongress  to repeal this 

provis ion.

S incerely ,

/ s / _________________________
T ho m as  M. Sullivan 
C h ie f  C ounse l  for A d v ocacy
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G overnm ent W ithhold ing  R e lie f Coa lition  (GW RC)

The Government Withholding Relief Coalition (GWRC) was formed to repeal a sweeping new 
reouirement mandating that federal, state, and local governments withhold 3 percent from 
payments for goods ano services. This unprecedented withholding mandate will affect all 
government contracts as well as other payments, such as Medicare and grants, starting in 2011. 
Section 611 c;' the Tax Increase Prevention and Reconciliation Act of 2005 (P.L 109-222) 
enacted this requirement into law.

C o a l it io n  L e t te rs

• July 17. 2007 - Letter to House Wavs and Means C ommittee
• March 22, 2007 - Statement for the Record to House Small Business Committee
• March 12. 2007 - Letter to Senator Craig in support ot S 777 
. March 8, 2007 - Letter to Treasury Department
. February 15. 2007 - Letter to Rep. Meek and Merger in support of H.R. 1023
• January 17, 2007 - Letter in opposition to use of 3% withholding as an offset
• October 16. 2006 - Letter to Representative : lorqer in support of H R 6242

• July 11. 2006 - Letter to Senator Cmiq ; supj 1 of S. 2821

Department of Treasury Solicitation for Comments on Implementation: Due April 28

• Treasury's Nolice 2008-38

Resourcos

■ One-page summary of provision 
. Talking Pomls
• Dr ift Letter to Congress for Businesses lo Utilize

Material

. June 12. 2007 - Senators Collins and Coleman l etter
• March 13. 2007 - Dear Colleague letter in support of S 777 - Sen aJorCrc g
• February 22. 2007 - Dear Colleague letter in support of H R 1023 - Rep. Meek and 

Herr, j

. September 19. 2006 - Letter Irom Senator Craig lo Senate colleagues in support ofjS 
2 8 2 1

. Aug*.st 31..2006.- Letter lo Senator Craig from SBA Office of Advocacy in .support < 3 
2 8 2 1

• May 9. 2006 - CB.OJ.ett t r y ., '.Annual Budgetary Effects

Bills to Repeal Provision

. S-.-f,)!'.* X'-i-l (110th Congress) 
• Senate - S. 277 (110th Congress)

http://www.wlthholdinqrelief.org/ivortal/gwrc/default (1 of 2) [4/8/2008 9:15:40 AM]
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House - H.R. 1023 (110th Congress) 

Senate - S. 2821 (109th Congress) 

House - H.R..6242 (109th Congress)
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M u n ic ip a lity  of Anchorage
P.O. Box 196650 • Anchorage, Alaska 99519-6650 • Telephone: (907) 343-4431 • Fax: (907) 343-4499 http://www.muni.org

TayorMark Begich Office of the Mayor

April 3, 2008

The Honorable Max Gruenberg 
Alaska House o f  Representatives 
State Capitol, Room 110 
Juneau, AK 99811

Dear Representative Gruenberg:

I write to commend you for your sponsorship o f  a resolution urging repeal o f a federal tax 
provision in the Tax Increase Prevention and Reconciliation Act o f  2005, which is certain 
to have a detrimental effect on the Municipality o f  Anchorage and other government 
entities across our state. I also thank you for bringing this misdirected provision to our 
attention.

This provision would require cities and other government entities across the nation to 
withhold a 3 percent payment from nearly all vendors and contactors for federal income 
tax purposes, if it be comes effective in 2010 as currently intended. As your measure 
correctly points out, this could cause chaos to Anchorage’s finance and computing 
systems, costing taxpayers thousands o f  dollars a year.

We support your call for repeal o f  this provision and again thank you for pursuing this 
important resolution in the current legislative session.

Sincerely,

Mayor

C o m m u n i t y ,  S e c u r i t y ,  P r o s p e r i t y

http://www.muni.org
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Issue Brief:

N e w  G o v e r n m e n t  W i t h h o l d i n g  P r o v i s i o n  

C o u l d  I n v o l v e  C o s t s  t o  S t a t e s

National Association o f State Budget Officers 
F o u n d e d  1945 /

O c t o b e r  3, 2006

444 N . C apitol Street, Suite 642 • W ashington, D C  20001 • (202) 624-5382 (p h o n e )» (202) 624-7745 (fax) • www.nasbo.orK

BACKGROUND

O n M ay 17, 2006, the T a x  I n c r e a s e  P r e v e n t i o n  a n d  R e c o n c i l i a t i o n  A c t  o f  2 0 0 5  w as s igned into 
law. M a jo r  e lem ents o f  this law inc lude  extending  the fifteen percen t  tax  rate on  capital gains 
and d iv idends , and  p reven ting  an increase  in the nu m b er  o f  taxpayers  sub jec t  to the A lternative 
M in im u m  Tax. A n o th er  im portant com p o nen t  o f  the law that received  far less publicity, but 
cou ld  im pact  state and local governm ents , requires govern m en ts  to w ithhold  three  percent on 
certa in  p ay m en ts  to p erso ns  prov id ing  p roperty  or services. The p rov is ion  will not go into effect 
until 2011.

Specifics of Withholding Provision
T h e  w ithh o ld ing  prov is ion  ex tends the act o f  w ithho ld ing  to new  areas. U nder  the w ithhold ing  
prov is ion , all levels o f  go v ern m en t  are required to w ithhold  three percen t  on m ost paym ents  for 
p roducts  and  services. A cco rd ing  to the  sum m ary  provided  by the Senate  F inance  C om m ittee, 
the p ro v is io n  “ requires w ith h o ld in g  on  certain paym ents  to any  person p rov id ing  property  or 
serv ices m a d e  by the G o v e rn m en t  o f  the United States, every  State, every' political subdivision 
thereof, and  every ins trum entali ty  o f  the state.” G o vernm en ts  w o u ld  then be required to remit 
three percen t  o f  m ost  pay m en ts  to the federal governm ent for federal incom e tax purposes. The 
w ith h o ld in g  p rov is ion  will go  into effect on January  1, 2011.

Prior law s ta tes  that em p loy e rs  arc requ ired  to w ithhold  incom e tax on  w ages  paid  to employees, 
inc lud ing  w ag es  paid  to em p lo y ees  o f  federal state, and  local governm en t .  Th is  law has not 
p rev ious ly  inc luded  w ithh o ld in g  pay m en ts  to w orkers  w h o  are  not c lassified  as em ployees , such 
as independen t contrac tors . Instead, independent contractors  and  o the r  taxpayers  w ho  receive 
incom e that is not sub jec t to w ithho ld ing  are  required  to m ake  e s tim a ted  tax paym ents .

http://www.nasbo.orK


T h ere  are  so m e  exem p tio n s  to the w ithho ld ing  provis ion . First, localities and  o ther  political 
su b d iv is io n s  o f  s tates w ith  less than $100  m illion  o f  annual expenditures for goods  or services 
are  e x e m p t  from the w ithho ld ing  requirem ent. Second , the provis ion  exem pts  paym en ts  m ade  
through  a federal, state, o r local gov ern m en t  pub lic  ass is tance  or public  welfare  prog  im for 
w h ich  elig ib ili ty  is d e te rm ined  by  a needs o r  inco m e test. Finally, the provis ion exem pts  
p ay m en ts  o f  interest, p aym ents  for real p roperty , paym en ts  to tax-exem pt entities or foreign 
go v ern m en ts ,  in te rgovernm enta l paym en ts , pay m en ts  based  on a classified or confidential  
con trac t,  a nd  p aym ents  m ad e  to a governm ent e m p lo yee  not o therw ise  excludable  w ith  respect to 
the ir  se rv ice  as an em ployee.

Reasons for W ithholding Provision
T h e  m ain  s tated  ju s tif ica t ion  for the w ithh o ld in g  prov is ion  is to attem pt to u nderm ine  the 
m isrepo rt ing  o f  taxes b y  certain gov ern m en t  v en do rs  no t  currently  subject to w ithholding. It is 
on e  o f  a  se ries  o f  steps des igned to help m in im ize  the tax gap. A ccord ing  to the IRS, in 2001 
taxpayers  p a id  $345 b ill ion less than w h a t  they  shou ld  h av e  paid. This caused  the Joint 
C o m m itte e  o u  Taxation  (JC T) to p ro du ce  a  report  in 2005 entitled O p t i o n s  to I m p r o v e  T a x  

C o m p l i a n c e  a n d  R e f o r m  T a x  E x p e n d i t u r e s .  T h e  first reco m m end a tio n  o f  the report  w as to 
im p ose  w ithho ld ing  on certain  paym en ts  m a d e  by  g o v e rn m en t  entities. The JC T  con tended  that 
a  lack o f  a w ithho ld ing  requ irem ent on n on -w age  p ay m en ts  leads to substantial u n derpaym ent o f  
taxes  each  year. A dditionally , the JC T  argued  that requiring  w ithhold ing  on g o vern m en t  entities 
fo r  n o n -w ag e  paym en ts  w ou ld  im prove taxpayer com pliance , p rom ote  fairness, and  reduce the 
tax gap. A cco rd in g  to governm en t  estim ates, the w ithho ld ing  provis ion  will raise $7 billion for 
the  federal go v ern m en t  betw een  2011 and 2015.

ISSUES RAISED REGARDING W ITHH OLDING  PROVISION

S tate  and  local groups have  begun to raise  nu m ero u s  concerns  about the w ithhold ing  provision. 
T h e  law is v ag u e  in m an y  areas, and  specific  regu la t ions  have  yet to be established. Further 
d e ta ’ls regard ing  the im plem en tation  o f  the w ith ho ld in g  prov is ion  will be determ ined  by the 
D ep ar tm en t  o f  Treasury. C urrently , m a n y  sta te  and  local governm ent associa tions are 
m on ito r in g  d ev e lo p m en ts  regard ing  the w ithho ld ing  p rovis ion . In addition to N A S B O , these 
assoc ia tions  include the National G ov ern o rs  A ssoc ia t ion  (N G A ), the N ational A ssociation  o f  
C o u n ties  (N A C o ) , the National A ssocia tion  o f  State A udito rs , C om ptro llers ,  and Treasurers  
(N A S A C T ),  the National C onference  o f  State Legis la tu res  (N C S L ), the National League o f  
C ities  (N L C ), the United  States C onference  o f  M ayors , the Federation  o f  Tax  A dm in is tra to rs  
(F T A ), the N ational  A ssocia tion  o f  State R etirem ent A dm in is tra to rs  (N A S R A ),  and the 
G o v e rn m en t  F inance  O fficers  A ssocia tion  (G FO A ). S om e  o f  the  prim ary  issues that have been 
ra ised  concern :

• U n fu n d ed  m andate  -  A s reported by the C ongress iona l  B udget Office  (C B O ), the Joint 
C o m m it te e  on  Taxation  (JC T) has d e te rm in ed  that the cos t o f  the w ithhold ing  provis ion  
exceeds the threshold  specified  in the U n f u n d e d  M a n d a t e s  R e f o r m  A c t .

•  C osts  to s ta te s  -  state and  local go v ern m en ts  will receive  no funding from the federal 
go v ern m en t  in exc h an g e  for p rov id ing  this serv ice. A dditionally , states will likely have 
to m ak e  p ro g ram m ing  chang es  to financial and  accounting  system s, pu rchase  new  
softw are , reg ister  vendors, possib ly  hire add itional  staff, and  keep m ass ive  new data files 
and  p ap e r  reports.

G o v e r n m e n t  w i t h h o l d i n g  p r o v i s i o n ,  c o n t i n u e d ___________________________________________________________ P a g e  2
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•  A pp lies  on ly  to public  secto r  -  state and  local go vern m en ts  w o u ld  be requ ired  to 
w ithho ld  three  percen t on paym ents , but private  com pan ies  w o u ld  not. Th is  cou ld  p lace  
s ta te  and  local governm ents  at a d isadvantage.

•  L ack  o f  consu lta t ion  -  neither  the original H ouse  no r  Senate  vers ion  o f  tne T a x  I n c r e a s e  

a n d  P r e v e n t i o n  A c t  o f  2 0 0 5  con ta ined  the  w ithho ld ing  requ irem en t.  Instead, the 
p rov is ion  was added in the confe rence  com m ittee . T h is  p rev en ted  state and  local 
gov ern m en ts  from  express ing  the ir  v iew s on  the measure.

•  P erce ived  need  for w ithho ld ing  arose  regard ing  federal c o i t r a c t s  -  on e  o f  the m ain  
jus tif ica t ions  for the w ithh o ld in g  prov is ion  is that the G o v e rn m e n t  A cco un tab i l i ty  O ffice  
(G A O ) issued  a report sh o w in g  that 3,800 General Se rv ices  A dm in is tra t io n  (G S A ) 
federal con trac tors  had  tax debts. Ins tead  o f  creating  a  w ith ho ld in g  prov is ion  that app lies  
to all levels o f  governm ent,  C ongress  cou ld  have passed  a law  that on ly  app lies  to federal 
contractors.

•  Infla ting  b ids -  vendors  and  con trac to rs  cou ld  increase their b ids by  three  p ercen t in o rder  
to com p ensa te  fo r  w ithhold ing . This  w ou ld  cause  state and  local g o v ernm en ts  to spend  
add itional funds.

•  Pu rchasing  cards  -  the  p rov is ion  a lso  requires w ithho ld ing  on  pu rchases  m ade  by  
p u rch as ing  cards. M an y  ques tions have  been  raised  regard ing  h o w  w ith h o ld in g  can be 
accom plished  using  pu rch as ing  cards

•  M a n y  unansw ered  ques tions  -  in addition  to the o th e r  issues, m any  additional 
unan sw ered  ques tions rem ain  regard ing  w ithhold ing , inc lud ing  h o w  to report w ithheld  
am o u n ts  to  the IR S or payees , h o w  p aym en ts  m ust be sent, and  w h o  is e xem p t and  w ho is 
not.

CURRENT STATUS OF WITHHOLDING PROVISION

Shortly  after  the T a x  I n c r e a s e  P r e v e n t i o n  a n d  R e c o n c i l i a t i o n  A c t  o f  2 0 0 5  w as  s igned  into law 
this past M ay, Senator  Larry  C raig  (R -Idaho)  introduced legislation ca ll ing  for the repeal o f  the 
w ithho ld ing  provision. Sen. C ra ig  stated that, “ Proponents  o f  the w ith h o ld in g  prov is ion  describe  
it. as c losing  a loophole. That is nonsense. Reporting  requ irem en ts  a re  a lready  in p lace  for 
governm ent contractors. All this d o cs  is buck the  IR S ’s collec tion  responsib ili t ies  to the 
taxpayers .” In add ition  to Sen. C ra ig ’s legislation, C on g ressm an  W ally  H erger  (R -C alifo rn ia )  
has a lso  in troduced  legislation calling fo r  repeal.

Furtherm ore , the N ational  A ssocia t ion  o f  C ounties  (N A C o) has called  for the  repeal o f  the 
w ithho ld ing  requ irem en t on the g rou n ds  that it is an unfunded  m andate .  O th e r  state and  local 
assoc ia tions are con t inu ing  to m o n ito r  the issue and  a re  hopeful that i f  the p ro \ :sion is no t  fully 
repealed, the D epar tm ent o f  T re asu ry  will take their con cerns  into con s ide ra t ion  w hen  
es tab lish ing  rules and gu idelines .

I f  y o u  w o u l d  like a d d i t i o n a l  i n f o r m a t i o n  r e g a r d i n g  t h e  g o v e r n m e n t  w i t h h o l d i n g  p r o v i s i o n ,  p l e a s e  

c o n t a c t  B r i a n  S i g r i t z  a t  ( 2 0 2 )  6 2 4 - 8 4 3 9  (h s i e r i t z ( t v . n a s h o . o r e ) o r  S c o t t  P a t t i s o n  a t  ( 2 0 2 )  6 2 4 -  

8 8 0 4  (s p a t t i s o i H c h . n a s b o . o r u ) in N A S B O ' s  W a s h i n g t o n  D . C .  office.



United States Senate
WASHINGTON, DC 20510

June 12,2007

The Honorable Max Baucus, Chairman
The Honorable Charles E. Grassley, Ranking Member
Committee on Finance
United States Senate
219 Dirksen Senate Office Building
W ashington , D C  20 5 10

Dear Chairman Baucus and Ranking Member Grassley:

We write to you regarding the new 3% withholding tax on federal, state, and local 
government contracts for goods and services enacted as Section 511 of the Tax Increase 
Prevention and Reconciliation Act of 2005 (P.L. 109-222). 1 his 3% withholding tax is 
scheduled to go into effect in 2011.

While we understand and support your commitment to closing the tax gap, we do 
not believe that Section 511 is the appropriate means to achieve that goal. We are 
concerned that the 3% withholding provision is overbroad, and will 'unfairly penalize 
contractors that pay their taxes. Many of these contractors operate on very narrow profit 
margins -  often 3% or less -  and will be unable to comply with Section 5! l ’s 
withholding requirement without sacrificing the lion’s share of their cash flow.

We are particularly concerned about the impact of the 3% withholding provision 
on small businesses in the construction industry. Contractors rely on their cash flow to 
finance investment and expansion, and as security for bonds they are required to hold in 
order to do business with the federal government. The 3% withholding requirement may 
so severely restrict cash flow that contractors will find it difficult or impossible to secure 
bond coverage, and as a result, many contractors will be driven out of the market. This, in 
turn, will lead to higher prices for the goods and services they supply to the federal 
government.

We are seeking a workable alternative to Section 511 that helps to address the 
problem of the tax gap without placing an undue burden on honest contractors. We would 
welcome the opportunity to work with you towards that end.

Sincerely,

SUSAN M. COLLINS NORM COLEMAN
United States Senator United States Senator


