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all on the pivotal question of what “fish stocks” are present in the ar ea subject to the 
B oard’s determination and whether those stocks have been customarily and traditionally 
harvested by Ninilchik residents).

The regulatory definition of “customary and traditional use,” is: “[A] long- 
established, consistent pattern of use, incorporating beliefs and customs which have been 
transmitted from generation to generation. This use plays an important role in the 
economy of the community.” 36 C.F.R. §242.4; 50 C.F.R. §100.4.

The limited, sporadic fishing for some types of fish occasionally undertaken by 
some residents of Ninilchik within some of the Kenai National Wildlife Refuge and 
Chugach National Forest areas north of and including the Kenai and Russian River 
drainages does not fall within the regulatory definition of a generations-old, community- 
wide “customary and traditional use.” The evidence established that those residents 
reach those fishing areas, which are located many miles overland from Ninilchik, only by 
traveling paved highways and main arterials to those areas. The information available to 
the Board demonstrated that subsistence fishing had been prohibited “in all streams and 
lakes” of the Kenai Peninsula since 1952, shortly after the highway connecting Ninilchik 
to the Kenai River Area covered by the C&T determination was built.30 No evidence was 
presented to demonstrate that subsistence use of fish from the waters situated within the 
Kenai National Wildlife Refuge and Chugach National Forest was ever part of a 
consistent, recurring pattern of use for the community of Ninilchik or that such use ever 
played an important role in the economy of the community, be rore or after 1952.31 Since 
there was insufficient or no evidence of the existence of such n “long-term, consistent 
pattern” of a customary and traditional subsistence harvest ô  those fish from those 
waters by the community o f Ninilchik prior to the promulgat on of the preclusive 
regulations in 1952, there could be no “interruption” of such se.

Ninilchik is not the same “community” it was 55 years ago, before that 
interconnecting highway was built and those regulations promulgated.32 Neither was it

30 See January 2006 OSM Staff Peport at p. 199.
31 The available evidence was that it was much more likely that Ninilchik’s subsistence 
activities prior to 1952 would have been primarily in marine areas close to the 
community because a road into the community was not built until 1951. Jan. 2006 Staff 
Report at 221; 11/16-17/05 Tr. at 124.

The available evidence established that the character of the community has changed 
greatly and that the population is now “dominated by new residents who have full time 
jobs and are interested in recreational fishing and hunting,” Jan. 2 '06 Staff Report at 221, 
and that Ninilchik residents no longer move seasonally to hunt and fish, id See also 
11/16-17/06 Tr. at pp. 122-134; Reed Carolyn, The Role o f  Wild Resource Use in 
Communities o f  the Central Kenai Peninsula and Kachemak Bay, Alaska (ADF&G 
Technical Paper No. 106, October 1985), reporting on interviews and rnrveys done of
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shown that subsistence use of salmon, Dolly Varden, rainbow trout, lake trout, Arctic 
char, grayling, and burbot from those federal enclaves covered by the Board’s C&T 
determination, if allowed, would play an important role in the economy of the community 
o f Ninilchik even now.33 To the contrary, the e vidence presented showed very low levels 
o f use for fish by Ninilchik’s residents of the Kenai River drainage or the other drainages 
north o f the Kenai River, both in general and even within the more southern reaches of 
those federal enclaves.34

For those and other reasons stated before and afterwards in this RFR and shown by 
the evidence (and lack thereof) presented to the Board in connection with its C&T 
determination proceedings in January and November 2006, the regulatory definition and 
criteria for a customary and traditional use determination were not applied or satisfied in 
this instance.

The regulations require the Board to determine which fish stocks and wildlife 
populations have been customarily and traditionally used for subsistence by the 
community and to identify the specific community's or area's use of those specific fish 
stocks and wildlife populations. 36 CFR §242.16(a); 50 CFR §100.16(a). Eight specific 
factors which must be generally exhibited are established for finding customary and 
traditional use:

(1) A long-term consistent pattern of use, excluding interruptions 
beyond the control of the community or area;

(2) A pattern of use recurring in specific seasons for many years;
(3) A pattern of use consisting o f methods and means of harvest 

which are characterized by efficiency and economy of effort and cost, 
conditioned by local characteristics;

over 10% of Ninilchik households in 1982-83 and concluding, at p. 96, that even then the 
“differences between segments of Ninilchik’s population contributed to the general lack 
of a community-wide pattern of resource use and beliefs or values associated with 
resource use.” This report is cited in Dr. Fall’s studies on Ninilchik and in a very recent 
federal Draft Staff Analysis relating to WP07-16.
33 Available information indicated that fish harvests by Ninilchik’s residents are now 
“generally concentrated close to their homes.” Jan. 2006 OSM Staff Report at 221. See 
a lso  Tr. 11/16-17/06 at pp. 122-134. Harvests from more distant areas are not cost 
efficient when fuel costs are considered and could not be expected to play an “important 
role in the economy of the community.” 36 CFR §242.4; 50 CFR §100.4.
34 See, e.g., Jan. 2006 Staff Report at 221-22; Jan. 2006 Tr. at 212-213; 11/16-17/06 
Tr. at 87; Fall et. al., Estimated Percentage of Ninilchik Households Fishing in the 
Kasilof River Drainage (2005), & Fall et al. Reports for the Kenai River Drainage (2004- 
2006).
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(4) The consistent harvest and use o f fish or wildlife as related to 
past methods and means of taking; near, or reasonably accessible from, the 
community or area;

(5) A means of handling, preparing, preserving, and storing fish or 
wildlife which has been traditionally used by past generations, including 
consideration of alteration of past practices due to recent technological 
advances, where appropriate;

(6) A pattern of use which includes the handing down of knowledge 
o f fishing and hunting skills, values, and lore from generation to 
generation;

(7) A pattern of use in which the harvest is shared or distributed 
within a definable community of persons; and

(8) A pattern o f ’se which relates to reliance upon a wide diversity 
o f fish and wildlife resou ces of the area and which provides substantial 
cultural, economic, social, and nutritional elements to the community or 
area.

36 CFR §242.16(b); 50 CFR §100.16(b).

The Board did not have adequate information and analysis before it to properly 
evaluate those eight factors, and the information provided to the Board by federal staff 
was not sufficient to show a recurring long-term, consistent “pattern of use” of all fish 
within the areas of the waters encompassed by the Board’s determination and amended 
regulation. Indeed, the Board did not attempt to apply those eight criteria in any level o f 
detail on the record.

The written federal staff reports purported to apply the eight factors. However, the 
staff analysis was incomplete and misleading in its treatment of the level and location of 
the history of requisite uses by Ninilchik residents.35 It was also fundamentally flawed 
because there was no recurring long-term, consistent “pattern of use” shown by resident;} 
of Ninilchik of each (or any) of the designated fish stock in the waters situated within the 
federal areas covered by the C&T determination.36 There was no evidence presented by 
federal staff, and none was requested by the Board, that could establish such a pattern of 
use by Ninilchik of those areas for any of those stocks. At most, the record indicated that 
some fishing, of a “sport fishing” nature, had occurred involving some residents o f 
Ninilchik within some of the widespread area o f the C&T determination, o f some o f the

35 See OSM Staff Analysis reports for January 2006 Board Meeting as to FP06-09 and 
for November Board Work Session as to FRFR06-02/03/08, and com pare to  ADF&G’s 
Comments upon those reports including former Commissioner Campbell’s Oct. 26, 2006 
correspondence to the Board and Attachments 1 & 2 thereto.
36 Id .
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five species of salmon and even less of the other types of fish species designated within 
the C&T determination.37

The vote of the Board turned, at the last moment, on two new Board assumptions:

(1) That it was unnecessary to determine that Ninilchik had customarily and 
traditionally fished the geographic area of the C&T determination if the Board 
could conclude that Ninilchik had “traditionally and customarily” fished the “same 
fish stock” any other area of the Kenai River, the Kasilof River, the Ninilchik 
River, Deep Creek, or any other part of “that entire [Cook Inlet or Kenai 
Peninsula] area” (11/16-17/06 Tr. pp. 167, 169), and

(2) That all of the fish within all of those “several different systems . . .  could be 
defined as the same fish stock” (id.).

Obviously, for those assumptions to hold true, it was critical that there be substantial, 
documented evidence in the record that all of the fish within all of those river systems 
wer in fact of the same stock. Yet, in this instance, there was absolutely no evidence 
presented to the Board which could rationally support either of those assumptions, or 
even the assumption that any particular species of fish within those “several different 
systems” were of the same stock. Instead, all of the evidence in the record, and the entire 
analysis and discussion of the proposal until the last second, related to where Ninilchik 
residents fished, when, how, what general species offish (such as salmon or trout) they 
fished, how much, and how often.

The regulatory requirement for customary and traditional use determinations is to 
“identify the specific community’s or area’s use of specific fish slocks and wildlife 
populations.” 36 CFR §242.16(a); 50 CFR §100.16(a) (emphasis added). Thus, wherever 
the regulations require a “pattern of use,” the regulations are referring to a pattern of use 
of a specific area and of a specific stock or population by a specific community. Six of 
the eight factors refer to a “pattern of use.” This “pattern of use” required by factors 1 
through 3 and 6 through 8 was not shown in this instance.

The first and most important factor is a “long-term consistent pattern of use, 
excluding interruptions beyond the control of the community or area.” The information 
presented to the Board did not support deciding this key factor favorably for Ninilchik as 
to any fish stock located within the C&T determination area, and certainly not as to all 
fish found in the area. The Conk Inlet Customary and Traditional Subsistence Fisheries 
Assessment considered by the Board instead provided:
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Federal public lands and waters were also relatively unimportant as fishing 
locations for interviewed Ninilchik residents in 2002/2003 . . .  the Ninilchik 
River and Deep Creek, both under state management, were key fishing 
locations for Ninilchik households for chinook salmon, coho salmon, and 
Dolly Varden. Most Ninilchik households . . .  that fished for sockeye 
salmon used the lo w e r  Kenai River . . .  with the Kasilof River and 
Ninilchik River also important for sockeyes___

Fall et. al. at 51. The oral federal staff report reported that Ninilchik harvests of Chinook, 
coho, and sockeye salmon and Dolly Varden were taken from waters and specific fish 
stocks located outside the Kenai National Wildlife Refuge and Chugach Forest lands 
which are the subject o f the Board’s C&T determination. Jan. 2006 Tr. at 213. Very 
little use was shown for Ninilchik of any species of fish other than salmon and Dolly 
Varden,33 and none of the federal, ADF&G, or NTC staff reports or household or tribal 
use surveys addressed during the Board’s November session identified the specific fish 
stocks commonly taken by Ninilchik residents nearby their community with the fish 
stocks in the distant, farflung geographic areas within the “Kenai River Area” federal 
lands associated with the Board’s new C&T determination.

The use data summarized in the staff reports and in the surveys applied to all use 
o f fish in recent years by Ninilchik, as a general category, and the data relating to areas 
used were applied to the entire Kenai Peninsula District, not just the federal areas of the 
C&T determination. The combined use information presented to the Board in connection 
with its January and November 2006 proceedings demonstrated that all but a very small 
part o f the fishing by the Ninilchik community households has occurred on state lands far 
downstream from the boundaries of the Kenai National Wildlife Refuge and Chugach 
National Forest. Even using that larger area, harvest rates by Ninilchik residents were 
shown to be extremely low. 9

Isolated instances of historical use by some individual residents of Ninilchik and 
their families were presented, but, as was pointed out in the State’s comments, this 
limited information did not reflect a long-term, recurring and consistent pattern o f use by 
the Ninilchik community or area of the same fish stocks as are located within the federal

38 See, e.g., OSM Staff Report for January 2006 proceedings at p. 206 (Table 4)(only 5 
percent of Ninilchik households used trout, and only 4.0 used char/lake trout; per capita 
annual consumption even of Dolly Varden was only .62 pounds, for trout it was .22 
pounds, and for char/lake trout it was .03 pounds); see a lso  January 2006 Staff Report at 
211 (Table 8)(showing only 12 percent o f Ninilchik households harvested Dolly Varden 
and 15 percent harvested char).
39 Id . at 219.
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lands o f the upper Kenai River C&T determination area either.40 Any indications of 
longterm patterns of historical use were limited to the immediate area surrounding the old 
Ninilchik community. Occasional recreational fishing in the upper Kenai River area 
developed following construction o f the Sterling and Seward highway systems in 1951, 
and was not shown to be consistent with or linked to usages by the current community, 
the community which existed 50 years ago, or eve* e Ninilchik community which 
existed at the time of the passage of AN1LCA in 19bJ.4!

Uses were further changed by homesteading in the 1930s and 1940s and by the 
establishment of the Kenai Moose Range in 1941. In 1952, prohibitions were placed on 
the use of gill nets in most fresh waters within the region which further emphasized 
reliance on marine fisheries, although some fresh water subsistence activities reportedly 
continued through snagging of salmon until that method was restricted in 1969 and made 
illegal in 1973. Sport fishing continued in fresh water, but subsistence and personal use 
fishing was a predominantly marine activity by the early 1970s, before the passage of 
ANILCA .43 Although some residents o f Ninilchik are of Alaska Native descent, there is 
no longer a direct linkage between historical use by Alaska Natives who once inhabited 
the area of Ninilchik and more contemporary use of fish by the community of 
Ninilchik.44

The second factor is a “pattern of use recurring in specific seasons for many 
years.” As earlier discussed herein, such a pattern was not shown for Ninilchik within 
the federal public lands within the Kenai River Area which are the subject o f the Board’s 
C&T determination.45

The third factor is a “pattern of use consisting of methods and means of harvest 
which are characterized by efficiency and economy of effort and cost, conditioned by 
local characteristics.” Such a pattern was not shown for the community o f Ninilchik in

40 See, e.g., October 26,2006 Letter from Commissioner Campbell to Chairman 
Fleagle, at 4 and two attachments thereto; 11/16-17/06 Tr. pp. 122-134.
41 Id .
42 OSM Staff Report for Board’s January 2006 Proceedings, at 204; Fall et. al. 2004 at 
19-20, 22-23.
43 ANILCA was adopted in 1980 to allow rural communities engaged in a subsistence 
way of life to continue to do so, not to create new subsistence opportunities or revive past 
subsistence practices. Therefore, even if  a pattern of subsistence use before 1952 had 
been shown (which it was not), the pre-ANlLCA restrictions should not be considered an 
interruption of use under the first factor.
44 Board January 2006 Proceedings, at Tr. p. 205.
45 See, e.g., Commissioner Campbell’s 10/26/06 Correspondence to the Board, 
including specific comments in Attachments 1 & 2 thereto; 11/16-17/06 Board 
Proceedings Tr. pp. 94-96, 121-134.
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the area of the C&T determination, or elsewhere. No information was shown to indicate 
how harvests in an area roughly 100 miles from Ninilchik could be characterized as 
efficiency and economy o f effort, when fish species available within the Kenai River 
Area of the C&T determination are also available in areas more accessible to Ninifrhik, 
particularly in marine waters and state waters in the Ninilchik River, Deep Creek, and 
lower Kasilof drainages. The staff reports, as well as public testimony provided to the 
Board, indicated that since at least the early 1950s, any harvest of fish within federal 
lands has been consistent with inefficient rod and reel recreational fishing, not with the 
efficiency and economy of effort associated with subsistence harvests. Further, the 
available harvest data showed very low harvest levels for Ninilchik for fish species other 
than salmon even when all harvests were considered, not just harvests within federal 
lanJs within the Kenai River Area.46 These low harvest levels are not consistent with a 
“pattern of use consisting of methods and means of harvest which arc characterized by 
efficiency and economy of effort and cost.”

The sixth factor is a “pattern of use which includes the handing down of 
knowledge of fishing and hunting skills, values, and lore from generation to generation.” 
Although knowledge of fishing and hunting skills may have been passed down from 
generation to generation among some resident o f Ninilchik, the record does not show a 
community level pattern o f any such tradition, or one involving use of the distant federal 
lands within the upper Kenai River Area which are the subject of the Board’s C&T 
determination. Use by some members o f the community in some areas does not show a 
pattern of use by the community as a whole, or in other areas.

The seventh factor is a “pattern of use in which the harvest is shared or distributed 
within a definable community of persons.” The available information indicated that for 
species found in fresh water other than salmon, there was very little sharing in Ninilchik. 
The available record indicated that the highest reported household rate o f giving for 
nonsalmon freshwater fish was 5 percent of households for Dolly Varden, and that the 
highest household rate o f receiving for nonsalmon freshwater fish was 4 percent for 
trout.47 Although salmon were shared at a higher rate,48 there was no evidence of an 
established, recurring pattern of use in which salmon harvested from the federal public 
lands were shared.

46 Salmon are more efficiently available from waters within state lands, and the record 
indicated that with the possible exception of coho, salmon were harvested primarily in 
marine and lower river fisheries as early as the late 1800s. Even coho have not been 
subject to efficient, traditional subsistence harvest methods in fresh water since 1952.
47 OSM Staff Report for Board’s January 2006 Proceedings at 211.
48 Overall, grouping all salmon species, 46 percent o f households gave salmon and 58 
percent received salmon. Id.
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The eighth factor is a “pattern of use which relates to reliance upon a wide 
diversity of fish and wildlife resources of the area and which provides substantial 
cultural, economic, social, and nutritional elements to the community or area.” Again, 
there was no documentation o f a long-term community-wide, consistent and recurring 
pattern of use by Ninilchik relating to reliance on fish from the federal public lands in the 
area of the C&T determination. Residents of Ninilchik rely upon a relatively low number 
of wild foods,49 most of the fish used by Ninilchik residents are harvested from state 
waters,50 and uses and attempted uses of nonsalmon freshwater fish by Ninilchik 
residents are extremely low, indicating that they do not provide substantial cultural, 
economic, social, and nutritional elements to the community, whereas the; Board’s C&T 
determination is for “ a l l  fish”.

As shown above, the six factors requiring a “pattern of use" do not support the 
customary and traditional use determination upon which reconsideration is sought. The 
information presented to the Board (and that which the proponents o f the determination 
failed to present) demonstrates that the community of Ninilchik does not “generally 
exhibit” the “pattern of use” factors for use of the specific fish stocks located within the 
federal areas of the vast “Kenai River Area” that is the subject of the Board’s C&T 
determination for Ninilchik for that area. Since there was not substantial evidence 
presented satisfying those factors upon which the Board’s determination can be 
supported, the determination is legally unsupportable, arbitrary, capricious, and 
unreasonable.

Even the two factors that do not refer to a “pattern of use” are still tied to specific 
stocks and areas and uses o f stocks in those areas under 36 CFR §242.16(a) and 50 CFR 
§100.16(a). Those factors also do not support a customary and traditional use 
determination on the federal lands within the afore-mentioned Kenai River Area.

Factor four contains an explicit geographic reference:

A consistent harvest and use of fish or wildlife as related to past 
methods and means of taking; near, or reasonably accessible from the 
community or area.

36 CFR §242.16(b)(4); 50 CFR §100.16(b)(4). All of the salmon and most of the 
freshwater fish available in the Kenai River Area are available in areas much closer to 
Ninilchik. The methods and means used have not been consistent, with frequent changes 
over the years; little to no evidence of consistent use of the current rod and reel methods 
by Ninilchik residents within federal lands in the Kenai River Area drainages was

49 Id . at 226 (household average of 8.6 compared to 12.9 in Seldovia, 16.5 in Port 
Graham, and 21.5 in Nanwalek).
50 See Fall et. al. at 51 (2004).
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presented. Prior to completion of the Sterling Highway in 1951, access from Ninilchik to 
the distant Kenai River Area waters which are the subject of the Board’s new C&T 
determination would have been much more time consuming and less efficient than access 
to areas closer to Ninilchik. It would have been, in a word, impractical. Thus, the record 
does not show the community of Ninilchik “generally exemplifies” factor four for a 
preferred subsistence use o f federal lands within the Kenai River Area.

Factor five deals only with handling, but under 36 CFR §242.16(a) and 50 CFR 
§100.16(a)), this use must be tied to the fish stock or wildlife population for which a 
C&T finding is made:

A means of handling, preparing, preserving, and storing fish or 
wildlife which has been traditionally used by past generations, including 
consideration of alteration of past practices due to recent technological 
advances, where appropriate.

36 CFR §242.16(b)(5); 50 CFR §100.16(b)(5). From the amounts harvested, as well as 
from much of the public testimony, it appears that what fishing might have occurred 
within federal lands constituting the Kenai River Area of the C&T determination 
involved immediate consumption rather than preservation.51 The record does not support 
a finding that the community of Ninilchik “generally exhibits” handling, preparing, 
preserving, and storing fish from the Kenai River Area waters which are the subject of 
the Board’s new C&T determination for Jiat area.

The eight regulatory factors for making a customary and traditional use 
determination have not been properly applied and could not reasonably be applied, based 
on the information presented to the Board, to show the necessary recurring, long-term 
consistent customary and traditional use by residents of Ninilchik of the specific fish 
stocks within the Kenai River Area that is the subject of the Board’s C&T determination 
upon which Board reconsideration is requested. Any taking of fish stocks from outside 
the area in which historical use patterns have been shown does not fall within the 
regulatory definition of “customary and traditional use” because there is no “long- 
established, consistent pattern of use” of the stock or area. See 36 CFR §242.4; 50 CFR 
§100.4.

As former Commissioner Campbell pointed out to the Board during its January 
2006 proceedings, the standard isn’t whether a species has “been eaten at one time or 
another for subsistence.” 52 The Board is instead bound by existing federal regulations 
regarding customary and traditional use determinations. It is also bound by the facts, not

51 See e.g., Board’s Jan. 2006 Proceedings at Tr. p. 274 (Stokes: “basically we ate it that 
night”); 275 (Steik: “We mostly catch trout and grill them or fry them on a stick.”).
52 Transcript of Board’s Jan. 2006 Proceedings at 295.
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unsupported assumptions. Because a demonstrated customary and traditional use by 
Ninilchik within the same area and o f the same fish stocks as exist within the Kenai River 
Area to which the Board granted Ninilchik a C&T determination is required and was not 
shown, reconsideration of that determination by the Board is appropriate and necessary.

B. The regulations a re  inconsistent w ith ANILCA because they au thorize 
a subsistence p rio rity  for fishing th a t is not custom ary o r  trad itional.

Reconsideration is also required because, in adopting the customary and 
traditional use determination for Ninilchik as to the Kenai River Area, the Board 
exceeded ANILCA’s purpose of providing an opportunity for rural residents engaged in a 
subsistence way of life to continue to uo so and did not adhere to provisions of Section 
803 of ANILCA, which authorizes only “subsistence uses” which are defined as 
“customary and traditional uses.”

Any subsistence fishing, especially any by residents of Ninilchik, that may have 
occurred within the Kenai River Area drainages affected by the Board’s recent C&T 
determination ended long before the enactment o f ANILCA in 1980. For that reason and 
other reasons stated in this RFR, any subsistence fishery within that area created by the 
Board’s new C&T determination represents a new opportunity and does not serve 
ANILCA’s purpose of allowing rural residents engaged in a subsistence way of life to 
continue to do so. The information presented to the Board was that subsistence fishing 
had been prohibited “in all streams and lakes” o f the Kenai Peninsula since 1952. 
Furthermore, as the Board was repeatedly advised (see, e.g., 11/16-17/06 Tr. pp. 126, 121 
& ADF&G 10/26/06 correspondence cited there), subsistence use is not among Congress’ 
expressed purposes for the Kenai National Wildlife Refuge in ANILCA. Section 303 of 
ANILCA provides otherwise. Since any subsistence fishing that may have taken place 
within the area o f the Board’s new C&T determination ended over two decades prior to 
the enactment o f ANILCA, a subsistence fishery in that area does not further the puipose 
of continued subsistence use under ANILCA.

As already discussed, neither did the Board have sufficient evidence before it to 
support the conclusion that whatever fishing had occurred within the Kenai River Area of 
that area’s specific fish stocks was a consistent, recurring, long-term “customary rnd 
traditional” use by the residents of Ninilchik.

Despite those shortcomings, the Board made a C&T determination for the 
community o f Ninilchik for “all fish” within that Kenai River Area, including all five 
types of salmon, Dolly Varden, lake trout, rainbow trout, steelhead, Arctic char, grayling, 
and burbot. In making that determination as to “all fish,” the Board ignored or 
improperly discounted the following information (among other things): That “none of 
the communities [including Ninilchik] show any use of burbot” TSC Report for Board’s 
Jan. 2006 Proceedings at 192); that steelhead populations “are bought to be very small”
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with no harvest currently allowed ( id ) ;  that only 2-3% o f Ninilchik households, at most, 
identified taking trout or any other species o f fish other than salmon from that area (OSM 
Jan. 2006 Board Meetings Analysis at 222 & Fall, et al.); that there was no evidence 
presented that the trout and other resident species of that broad upper “Kenai River Area” 
defined by the Board are of the same stock as the other fish much more commonly fished 
by Ninilchik residents much closer to home, such as at the Ninilchik River and Deep 
Creek; and that there was no evidence presented to permit the Board to conclude that the 
Kenai River Area salmon stocks are the same specific stocks as the salmon also much 
more commonly fished by Ninilchik residents from those other waters located much 
closer to that community.

“[Regulations, in order to be valid, must be consistent with the statute under 
which they are promulgated.” U n ite d  States v. L a r io n o ff, 431 U.S. 864, 873, 97 S Ct. 
2150, 2156 (1977). ANILCA authorizes only subsistence uses that are “customary and 
traditional.” Section 803 of ANILCA defines “subsistence uses” as follows:

As used in this act, the term “subsistence uses” means the customary and 
traditional uses by rural Alaska residents o f wild, renewable resources for 
direct personal or family consumption as food, shelter, fuel, clothing, tools, 
or transportation; for the making and selling of handicraft articles out of 
nonedible byproducts of fish and wildlife resources taken for personal or 
family consumption; for barter, or sharing for personal or family 
consumption; and for customary trade.

16 U.S.C. § 3113 (emphasis added). To be a valid subsistence use under this section, 
then, any fishing allowed must be “customary and traditional.” This statute should be 
narrowly construed because it constitutes a federal encroachment on a basic aspect of 
state sovereignty, a state’s authority over management of fish and game within its 
borders.53

Federal courts have already acknowledged that ANILCA only authorizes 
“customary and traditional” subsistence uses on federal public lands in Alaska. U n ite d  
States v. A le x a n d e r, 938 F.2d 942, 948 (9th Cir. 1991). Under ANILCA and this judicial

53 “[I]f Congress intends to alter the usual constitutional balance between the states and 
the Federal Government, it must make its intention to do so unmistakably clear in the 
language of the statute.” G reg o ry  v. A s h c ro ft, 501 U.S. 452, 460 (1991). Accordingly, 
courts will not construe a statute to alter the federal balance unless that result is 
unmistakably clear in the language of the statute. V erm ont A gency  o f  N a tu ra l R esources  
v. U n ite d  States, 529 U.S. 765, 768, 120 S.Ct. 1858, 1870 (2000). ANILCA’s 
subsistence provisions involve the balance of federal power because management o f fish 
and wildlife within its borders is “peculiarly within [a state’s] police powers.” B a ld w in  v. 
F is h  a n d  G am e C o m m 'n  o f  M o n tan a , 436 U.S. 371, 391 (1978).
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interpretation, only uses that are actually customary and traditional upon those lands and 
of the same specific fish stocks within those lands are authorized by ANILCA.

There is nothing substantial in the record of the Board to support the determination 
that the community of Ninilchik has “customarily and traditionally” fished “all fish” 
stocks found within the “Kenai River Area” o f the Kenai National Wildlife Refuge and 
Chugach National Forest. By making an unsupported customary and traditional use 
deiermination, the Board provides Ninilchik with a subsistence priority for fishing in 
faraway waters that does not fall within ANILCA’s definition of “subsistence uses.” 
Because the Board’s actions providing a customary and traditional use determination for 
residents o f Ninilchik for all fish within federal lands within the “Kenai River Area” 
designated by the Board’s action is inconsistent with ANILCA, reconsideration of that 
action is required.

C. T he regulations are inconsistent w ith ANILCA because they are likely 
to cause unnecessary restrictions of nonsubsistence use.

Reconsideration is also required because, in adopting the customary and 
traditional use determination, the Board failed to recognize its duty to balance the 
competing purposes of ANILCA54 and to prevent unnecessary restrictions on non­
subsistence uses. Section 815 of ANILCA provides:

Nothing in this subchapter shall be construed as:

(3) authorizing a restriction on the taking of fish and wildlife for 
nonsubsistence uses on the public lands (other than national parks and park 
monuments) unless necessary for the conservation of healthy populations o f 
fish and wildlife, for the reasons set forth in section 3126 of this title, to 
continue subsistence uses of such populations, or pursuant to other 
applicable l aw; . . .

16 U.S.C.A. § 3125(3) (2000).

Although the unsupported customary and traditional use determinations in this 
case do not yet impose direct immediate restrictions on taking of fish for other uses 
within the areas of the determinations, they can be expected to lead to an implementation 
and liberalization of take provisions otherwise prohibited and thus cause unnecessary 
restrictions for other users of these very popular, fully allocated fisheries already subject 
to harvest pressures. As former Commissioner Campbell stated to the Board:

54 See N in i lc h ik  T ra d it io n a l C o u n c il v. U n ite d  States, 227 F.3H 1186 (9th Cir. 2000).
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Once the C&T determination is in place, I believe you have started down 
the legal road where it is very hard not to then react favorably to subsequent 
proposals that you will receive regarding nets, regarding seasons, regarding 
bag limits, methods and means, all of these things.55

As previously noted, under section 303 of ANILCA, the purposes for the Kenai 
National Wildlife Refuge, unlike other refuges, do not include “continued subsistence 
use” but do explicitly include “opportunities for fish and wildlife-oriented recreation.” 
The waters of the upper Kenai River, Russian River and other river drainages and lakes 
situated within the exterior boundaries of the Chugach National Forest have also long 
been heavily, customarily, and traditionally dedicated to recreational opportunities, 
including the catching and taking of fish. Those waters are located roughly 100 highway 
miles from Ninilchik, and, as was shown, have been fished very little by the residents of 
Ninilchik. Nevertheless, the Board failed to adequately consider and balance the 
recreational purposes and longstanding practices of the Kenai National Wildlife Refuge 
and Chugach National Forest in its determinations, and to avoid actions that would cause 
unnecessary restrictions on recreational uses and opportunities within those dedicated 
lands. Any new subsistence harvest in the fully allocated and restricted fisheries o f the 
Kenai and Russian Rivers will likely require new restrictions on non-subsistence fishers. 
Indeed, new consumptive subsistence harvests of rainbow trout, steelhead, and other 
resident species stocks for which the residents of Ninilchik are now eligible under the 
Board’s new C&T determinations could result in complete closures o f recreational 
fisheries in these recreation-oriented areas in order to protect vulnerable, slow-growing 
stocks.

The cumulative impacts o f such decisions can be expected to require new 
restrictions upon state fisheries in order to assure compliance with the sustained yield 
mandate of the Alaska Constitution. The Board’s regulatory action, if not corrected, will 
lead to unnecessary restrictions on non-subsistence uses in violation of section 815 of 
ANILCA and without balancing ANILCA’s purposes for the Kenai National Wildlife 
Refuge and the established, longstanding purposes of the Chugach National Forest lands.

D. The B o ard ’s in terpretation  of existing data was in e rro r because it was 
not based on full analysis of available inform ation.

In addition, reconsideration is necessary because the Board did not adequately and 
properly consider all information presented 10 it, and, in the case o f fish stocks, failed to 
require information necessary to its determinations. These failures led to incorrect, 
unsupportable determinations in fact and law. As has been demonstrated, the Board 
failed to give adequate consideration to longstanding legal and traditional purposes and 
priorities for the Kenai National Wildlife Refuge and Chugach National Forest

55 January 2 0 0 6  B o a rd  P roceed ings at T r. p. 289 .
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emphasizing recreational opportunities and practices. As has also been demonstrated, the 
Board failed to adequately and properly consider and evaluate the entire body of 
information (and lack of information) presented to it which showed that the community 
of Ninilchik only infrequently, sporadically, and minimally used the area of the C&T 
determinations to harvest fish, and then only some fish -- instead o f showing a recurring, 
long-term consistent pattern o f use by Ninilchik of all of those resources as is required by 
the B t id ’s determination and by law.

Notably, the Board did not require a ny  evidence, as to any species, to support its 
incorrect assumption that fish stocks harvested by Ninilchik households in waters located 
outside of and far away from the C&T areas were the same specific fish stocks as those 
fish located within the C&T areas. As a result, the Board made an overly broad, incorrect 
determination, creating a subsistence preference for Ninilchik o f all salmon, Dolly 
Varden, rainbow trout, lake trout, steelhead, Arctic char, grayling, and burbot wherever 
found within the Kenai River National Refuge and Chugach National Forest, although no 
customary and traditional harvest by that community of the fish stocks within those areas 
had been shown.

Because the Board’s determinations were made without sufficient and proper 
consideration of all the information presented to the Board, because the Board completely 
fa’’ed to require other information necessary to support its determination as to Ninilchik 
and the Kenai River Area, and because these defects in analysis caused the Board to 
make incorrect determinations unsupported by fact and law, those determinations are 
unreasonable, arbitrary and capricious, and should be reconsidered.

E. The regulation process was a rb itra ry , capricious and im properly 
prohibitive.

On the morning of November 17, 2006, shortly after Board deliberations on the 
motion for a C&T determination for Ninilchik as to the Kenai River Area had began and 
the State liaison representative had begun to speak, the Board Chair, at the request o f a 
Board member and upon incorrect advice of the Solicitor’s Office, cut off and precluded 
the State liaison, Sarah Gilbertson, from being heard on the motion.56 The Board Chau- 
based this ruling on the erroneous, unreasonable and arbitrary advice o f the Solicitor’s 
office in direct violation of directives of the Secretary of the Interior and the Board’s own 
procedures established in 2004.57 The ruling effectively precluded participation by the

56 11/16-17/06 Tr. at 161-163.
57 See Letters from Secretary Norton to State o f Alaska Governor Murkowski and 
Board Chairman Demientoff dated February 24,2004 and attached hereto as Attachment 
3; Transcript of December 12 - 13, 2006 Board Meetings (wherein the Board Chair, 
reading from those Secretarial directives, acknowledged the erroneous ruling on
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State o f Alaska in the Board’s deliberative process and caused, or at least contributed to, 
the Board’s erroneous and unsupported determinations.

Because the Board made a mistake of law in excluding the State of Alaska from 
participation in deliberations upon the motion, and because this mistake o f law resulted in 
substantive harm to the State o f Alaska and resulted in or contributed to an arbitrary and 
capricious decision by the Board contrary to established substantive procedures 
governing the Board, reconsideration, during which effective participation by the State of 
Alaska will be allowed, is appropriate and necessary.

F. The regulations are a rb itrary  and capricious.

In order to be valid, regulations must be reasonable and not arbitrary or capricious. 
C itizens to  P re se rve  O verton  P a rk , Inc . v. Volpe, 401 U.S. 402, 415, 91 S.Ct. 814, 822 
(1971).

The Board regulations making a customary and traditional use determination for 
Ninilchik for all fish within the Kenai River Area as defined by the Board is arbitrary and 
capricious for several reasons. As already shown, the Board’s actions were inconsistent 
with its own regulations and with the statutory definition of “subsistence use” because the 
record did not contain substantial evidence to support the Board decision. The Board 
also unreasonably denied the State the opportunity to participate meaningfully and 
completely in deliberations upon the proposal. The Board fail' A to adequately and 
properly consider and balance the likely cumulative impacts from its overly broad C&T 
determination on other uses and users. The Board failed to respond to concerns raised by 
the State and Secretary that the Board needed to develop written procedures and policies 
to govern customary and traditional use determinations, a failure which contributed to the 
Board’s actions violating its own regulations and federal statutes.

Prior to the Board’s action, the State repeatedly raised concerns regarding 
inconsistency and lack of standards used by the Board for making customary and 
traditional use determinations. The Secretary responded to these concerns and, on 
October 27, 2005, urged the Board to develop written procedures or policies for 
customary and traditional use determinations and to review “whether analytic thresholds 
and benchmarks for certain criteria are needed and appropriate for inclusion in the 
decision process.” The State requested that the Board delay further customary and 
traditional use determinations until after development of these policies and procedures.58 
In the context o f the previous proposal on which NTC’s request for reconsideration o f a

November 17 preventing the State from being heard on the motion establishing the C&T 
determination).
58 See, e.g., January 2006 Tr. at 287; 11/16-17/06 Tr. at 121, 126-127, 185; Campbell 
Correspondence to Board dated October 26, 2006, at pp. 1-2.
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C&T determination for Ninilchik was based, ADF&G’s former Commissioner pointed 
out that the standard is not whether a resource has been eaten for subsistence, and, if  that 
were the standard, the Board’s review process would be unnecessary:

I believe that there’s probably nowhere in Alaska you can find that 
any species that exists hasn’t been eaten at one time or another for 
subsistence. But if  that’s the standard, I can save you guys a lot o f time.
You don’t need to do this you know. It’s just all customary and traditional 
use. The fact that you’re going through this imp es that that is something -  
it must be narrower than the fact that, you know, I don’t think there’s a 
thing in Alaska that somebody hasn’t eaten at some point when they were 
hungry enough and in need and they happed to be there.

So, while I have my standard of what long-term consistent pattern of 
use would be, what I- think is most as [sic] important that this Board have its 
standard 'hat it can apply consistently ca: : by case and that’s why I ’m 
simply suggesting that you delay until you work that out.

January 2006 Tr. at 295.

The Board proceeded to make this C&T determination for Ninilchik (and previous 
customary and traditional use determinations related to the Kenai Peninsula District) 
without first developing any written policies or procedures, and without defining what 
would constitute a “pattern o f use” by a community. As a result, the Board made a C&T 
determination despite a lack of evidence of a community level long-term, recurring and 
consistent “pattern of use” by Ninilchik for the fish included in the C&T determination 
area.

The Board’s violations of its regulations regarding customary and traditional use 
determinations and its provision of a C&T determination in this instance for activities 
that do not qualify as “subsistence uses” under ANILCA are discussed more fully above. 
The object o f the final rule is purportedly to provide for customary and traditional 
subsistence uses, but the record does not demonstrate that the fishing allowed is 
customary or traditional. The term “customary and traditional use” is defined by 
regulation to mean:

[A] long-established, consistent pattern o f use, incorporating beliefs and 
customs which have been transnrtted from generation to generation. This 
use plays an important role in the economy of the community.

36 CFR §242.4; 50 CFR §100.4. Customary and traditional use is determined by 
applying eight regulatory factors which a community must “generally exhibit.” While 
the State agrees that it is not necessary for a community to demonstrate all eight factors,
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as ADF&G’s former Commissioner indicated to the Board during discussion of the prior 
proposal concerning Ninilchik in January 2006, some o f the factors must be met and a 
recurring, long-term consistent pattern of use must be shown:

As was pointed out earlier you don’t have to meet all eight factors, but it is 
important that you . . .  meet some of them. As Ms. Armstrong correctly 
said I believe, if you don’t meet the first, long-term consistent pattern of 
use, you might as well not bother with the rest.

January 2006 Tr. at 286.

In this instance, the Board '■roceeded to make a customary and traditional use 
determination for Ninilchik for the Kenai River Area at issue without developing a record 
showing a community-wide recurring “long-term consistent pattern o f use” for that 
community within that area, without showing that such “use plays an important role in 
the economy o f the community”, and without even establishing a history of use by 
Ninilchik of some species and the specific stocks of fish covered by the Board’s 
determination. Thus, the Board’s action in providing a customary and traditional use 
determination for Ninilchik for all fish stocks within the waters within the Kenai River 
Area over which the federal government clain s jurisdiction was arbitrary and capricious, 
because it was inconsistent with both the regulatory definition of “customary and 
traditional use” and with the regulatory requirements for finding “customary and 
traditional use.”

In summary, the Board’s unreasonable failure to adopt and follow a written policy 
for customary and traditional use determinations, its failure to follow its own regulations 
defining customary and traditional use and regulations listing factors that must be 
“generally exhibited” before a positive customary and traditional use determination is 
made, its unreasonable exclusion of the State from participation in the deliberations 
resulting in the C&T determination, and the Board’s unreasonable failure to consider the 
cumulative impact o f its overly broad C&T determinations, renders the final rules 
arbitrary and capricious. Accordingly, the Board should reconsider its decision to adopt 
these invalid regulations providing a customary and traditional use determination for 
Ninilchik as to all fish in the Kenai River Area covered by the Board’s C&T 
determination.

G. The Board has no jurisdiction to m ake the custom ary and traditional 
use determ inations upon which reconsideration is requested.

As previously stated, the State of Alaska has legally challenged the Board’s claim 
to jurisdiction to make the C&T determinations on which reconsideration is sought by 
this Request for Reconsideration and by additional Requests for Reconsideration being 
filed by the State this month and previously, because the federal government has not



S O A  R E Q U E S T  F O R  R E C O N S ID E R A T IO N  O F  B O A R D  P R O P O S A L  F R F R  06 -0 2 /0 3 /0 8 Page 29 of 30

legally and properly established water rights in the waters covered by those 
determinations, as is set out in the pending litigation entitled Katie John, Gerald Nicolia, 
et al., Plaintiffs, v. The United States o f  America, etal., Defendants, in the United States 
District Court for the District of Alaska, Case No. A05-0006-CV (HRH) (Consolidated). 
Accordingly, it is the State’s position, which it reserves and does not waive, that those 
determinations by the Board are illegal, void, and of no effect on that basis. The State’s 
position in that regard and reasons supporting it are set forth in its filings in that pending 
litigation and are incorporated herein by reference.

IV. Conclusion.

The Federal Subsistence Board’s determination and regulation finding that the 
residents of Ninilchik have customarily and traditionally harvested all fish stocks within 
the previously-described, widespread “Kenai River Area” for subsistence use, and are 
therefore entitled to a priority harvest right to those resources under federal law, is 
inconsistent with ANILCA and with Federal subsistence regulations. Those actions by 
the Board ignore regulatory and statutory definitions and criteria. They authorize fishing 
privileges that are not customary and traditional and that will lead to unnecessary 
restrictions on other users. They ignore information that was available to the Board, fail 
to consider other appropriate and necessary information, and unreasonably, arbitrarily 
and capriciously establish preferential uses on the basis o f speculation rather than real 
evidence or information. They provide a subsistence preference for Ninilchik’s residents 
without it having been adequately shown that Ninilchik’s residents have customarily and 
traditionally harvested the relevant stocks for such purposes in the areas affected, and 
after the available data instead showed only sporadic, occasional use by some individuals, 
rather than the long-term, consistent recurring community pattern of use required by law. 
Those actions were taken only after the Board unreasonably precluded the State of 
Alaska from the Board’s deliberations wherein they were reached, and were adopted by 
the Board without first developing written policies and procedures as urged by the 
Secretary of the Interior in order to ensure Boai J compliance with regulatory 
requirements. The Board’s actions upon which reconsideration is hereby sought are 
unsubstantiated, arbitrary and capricious. For these reasons and others herein stated, the 
State of Alaska respectfully requests that the Board reconsider its final rules finding 
customary and traditional use of fish stocks for Ninilchik in the waters o f the Kenai River 
Area over which the Board incorrectly claims jurisdiction. The State also requests that
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the Board definitively decide the State’s previously submitted, pending requests for 
reconsideration as to the Board’s prior determinations granting Ninilchik a customary and 
traditional use priority determination as to the Kasilof River drainage waters and Hope 
and Cooper Landing customary and traditional use determinations as to the Kenai River 
Area waters.

STATE OF ALASKA 
DEPARTMENT OF FISH AND GAME
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THE SECRETARY OF THE INTERIOR 
WASHINGTON

February 24, 2004

The Honorable Prank H. Murkowskj 
Governor o f Alaska 
Juneau, Alaska 99811-0001

Dear Governor Mnrkowski:

Since your inilia] request that 1 appoint a representative Son: the Stale o f  Alaska to serve as a 
non-voting member o f the Federal Subsistence Board (Board), 1 asked the present Board 
member* for a recommendation. The pubKe was given an opportunity to comment on the request 
before the Board rendered their recommendation. My approach to conridenrtion o f  your request 
was guided by the Four C's; Communication. Consultation, and Cooperation, all in the service o f  
Conservation. At the heart o f  the Four Cs is my belief that for conservation and administrative 
actions to be successful, the federal government must involve the people who live and work on 
the land. And in that spirit, 1 would be pleased to receive the name o f the nominee to the State 
liaison to the Board. 1

This appointment would be consistent with the April 191/2 Record o f  Decision (ROD ) forth* 
Subsistence Management for Federal Public Lands in Alaska Environmental Impact Statement. 
Consistent with the ROD, the State liaison, along with ten Regional Advisory Council (RAC) 
chairs, will serve as active consultants to the Bcaid, but will not have a vote in Board derision 
or participate in executive sessions. During Board proceedings, prior to a motion, Sta'" an. R A t 
liaisons will fully participate and be recognized by the Chair when they want to ask qucsc. jds, 
raise concerns, and/or provide additional information or clarification. Once a motion is made, 
ihe liaisons may be invited to participate in Board deliberations or may be recognized by the 
Chair when they want to ask questions or provide additional information or clarification. Toe 
Board’s Mttting Guidelines 1 ave been amended to reflect these principles.

) have reminded the Federal Subsistence Board o f  my Four C's inclusive approach to decision 
making. Both the Secretary o f  Agriculture and 1 acknowledge the sovereign role o f  the State o f 
Alaska in the management o f  fish and game in Alaska. We fu lly expect that the Chan/nan will 
recognize the State for comment on any isrue related to the coordinated regulation o f Gib and 
wildlife resource.;.

The Bozrd enjoys a good working relationship with the State o f AJasks Department o f  Fish and 
Game, as well as the A' tska State Board ofFish and Board o f Game. While not officially 
designated is liaisons to the Board, representatives from the Stare o f Alaska Department ofFish

ATTACHM ENT 3
Page 2 o f 3
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2nd C tw : have routinely attended and partidpaisd in Boani meetingr and have provided 
valuable input and recommendations. The Board also appreciates how the State Boards ofFish . 
and Gams, local fish and game advisory committees, the Federal KACs, and the federal and State 
staffs have worked together to resolve issues. I anticipate that the appointment o f an official 
Stare liaison to jheBoard structure will help clarify State perspectives cm issues aDd provide 
policy input that may not have been provided in the pxtL

In safeguarding Alaska's fish and game resources and the use of those resources, (he Stale of 
Alaska and the federal government have differing roles but sham some objectives and 
responsibilities. Th.t responsibilities o f the Secretary o f Agriculture and the Secretary o f the 
Interior are two-fold: (1) to conserve healthy fish and wildlife populations and (2) to ensure that 
the taking of fish and wildlife on federal public lands for subsistence use is afforded a priority 
over other consumptive uses. The State bears primary responsibility for management of fish and 
game on the lands and waters o f Alaska, ensuring sustained yield of the resources and providing 
for art array of uses including subsistence, personal use; sport, snd commerrial harvests. Given 
the differing roles but shared objectives of the two sovereigns, it is important to coordinate 
regulation of fish and wildlife resources. I anticipate that the appointment o f  tut official State 
liaison to work with the Federal Subsistence Board will increase cooperation between the Stale 
and federal agencies, thereby facilitating efforts to assure conservation and provide far use of the 
resources.

Although the State has the ability to propose a formal rulemaking to establish * non-voting Stale 
scat on the Board, we are optimistic this approach will provide the same benefits. The b'aison 
role has this advantage: it can be accomplished quickly, without the necessity of formal rulo- 
making.

The Office of Subsistence Management, U.S. Fish and Wildlife Service, provides administrative 
support for the Federal Subsistence Board. Mr. Thomas H. Boyd in the Office o f Subsistence 
Management will provide the Slate liaison, once nominated and officially appointed, with 
orientation materials and additional Information. Mr. Boyd can be reached at 907-786-3864.

I greatly appreciate your interest in providing I  liaison to the Board and look forward to the 
State’s valuable participation in the federal Subsistence Management program.

Enclosure

A TTA CHM ENT 3
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THE SECRETARY OF THE INTERIOR 
WASHINGTON

February 24,2004

Mr. Mitch DendemjdT 
Chairman, Federal Subsistence Board 
Office of Subsidence Menagemem 
3601 C Street, Suite 1030 
Anchorage, Alaska 99503

Dear Mr. DenrfanjefT:

Enclosed is my response to Governor Murkawski's lencrcf July 17,2003, nrjuesting 
ihai 1 appoint a representative from lie State of Alaska lo'serve as a non-voting member 
lo the Fedoa! Subsistence Board (Board). With the concurrence of the Secretary of 
Agriculture, 1 have accepted the Board’s rccoimnenditicu- 1 would be pleased io receive 
(he name of 1he Governor's nominee as liaison lo the Board, as opposed to a non-voiing 
member. t i

The Secreiary of Agriculture and 1 acknowledge the sovereign role of the Staie of Alaska 
in the management of fish and wildlife resources. We arc committed to working v-iib the 
Governor and State officials io eoordiniie and manage an effective and edition 
subsidence program. We expect the Board io work closely wjtit lire State in a cooperative 
manner that will maximize everyone’s involvement and guarantee that the subsistence 
program is operating efficiently and effectively. We fully expect that the Chairman win 
recognize die Slate for comrncm on any issue related to the coordinr 1 regulation of fish 
and wildlife resources.

My decision ic appoint a State liaison to the Board will enhance our ability to cooperate 
and coordinate with ihe Slate, and in doing so facilitate a stronger and mere successful 
subsistence program for the mutual benefit of all users.

Sincerely,

Endci-uxc

A T T A C H M E N T  3
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DEPARTMENT OF FISH AND GAME

OFFICE OF THE COMMISSIONER

FRANK H. MURKOWSKI
GOVERNOR

P.O. BOX 115526 
JUNEAU, AK 99811-5526 
PHONE: (907) 465-4100 
FAX: (907) 465-2332

May 5,2006

Mr. Mitch Demientieff, Chair 
Federal Subsistence Board 
Office o f Subsistence Management 
3601 C Street, Suite 1030 
Anchorage, AK

Dear Mr.

As provided for in Subpart B, 36 CFR §242.20 and 50 CFR §100.20, o f the Subsistence 
Management Regulations for Public Lands in Alaska, the Alaska Department o fF ish  and Game 
hereb r requests that the Federal Subsistence Board reconsider those portions o f  the January 13, 
2006, decision on Proposal WPQ6-09, adopting final rules establishing customary and traditional 
use determinations for the community o f Ninilchik for the Kasilof River drainage, published in 
the Federal Register o f March 29, 2006.

The attached Request for Reconsideration on Proposal WP06-09 details the reasons for our 
opposition to portions of this new federal regulation as adopted.

I urge the Federal Subsistence Board to carefully consider this request and act expeditiously.

Commissioner

Enclosure

cc: Wayne Regelin, Deputy Commissioner, Alaska Department o f Fish and Game
David Bedford, Deputy Commissioner, Alaska Department ofFish and Game
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REQUEST FOR RECONSIDERATION OF NINILCHIK PORTION 
OF FEDERAL SUBSISTENCE BOARD PROPOSAL WP06-09

By State of Alaska 

I. Introduction.

T he State o f  A laska, through the A laska D epartm ent o fF ish  and Gam e 
(“A D F & G ”). respectfully  requests that the Federal Subsistence B oard (Board) reconsider 
those portions o f  the January 13 ,2006, decision on Proposal W P06-09, adopting final 
rules establishing custom ary and traditional use determ inations for the com m unity o f  
N inilch ik  for the K asilo f R iver drainage, pub lished  in the Federal R egister o f  M arch 29, 
2006. A  separate request for reconsideration is being subm itted  for those portions o f  the 
decision rela ting  to H ope and Cooper Landing. R econsideration  is no t being requested 
for the  portions o f  FP06-09 relating to Tuxedni Bay.

R econsideration is required because in adopting the final rule, “the B oard’s 
in terpretation o f  inform ation, applicable law, or regulation  [was] in error or contrary to 
existing law .” 36 CFR § 242.20(d); 50 C FR  § 100.20(d).

The N inilchik custom ary and traditional u se  determ ination for the K asilo f R iver 
drainage does no t further A N IL C A ’s purpose o f  p rovid ing  an opportunity  for rural 
residents engaged in a subsistence w ay o f  life to continue to do so, does no t balance the 
com peting pu iposes o f  A N ILCA , is inconsistent w ith  36 CFR § 242.16 and 
50 C F R  § 100.16, w ill create a preference for uses that are not w ithin the definition o f  
“subsistence uses” in Section 803 o f  A N ILCA , and w ill cause unnecessary restriction o f  
nonsubsistence use in violation o f  section 815 o f  A N ILC A . This determ ination was 
adopted based on data w hich had not been fully analyzed and w as m ade w ithout a 
reasonable exam ination o f  the eight regulatory factors fo r m aking custom ary and 
traditional use determ inations. Further, the Board unreasonaoly declined to defer 
consideration o f  the  proposal pending com pliance w ith  directions from the  Secretary 
requiring  the B oard to develop w ritten procedures or policies for custom ary and 
traditional use determ inations. B ecause the adopted regulation designates fishing in  an 
area as a custom ary and traditional use w hen such a designation was not supported on the 
record, it is arbitrary and capricious. A s required by 36 C F R  § 242.20(d)(4) and 
50 C FR  § 100.20(d)(4), a detailed statem ent follows.

II. Regulations Challenged.

A t its m eeting  in January 2006, the B oard considered Proposal W P06-09, 
am ending the sections o f  36 CFR § 242.24 and 50 C FR  § 100.24 dealing with Cook In let



custom ary and traditional use determ inations by adding positive custom ary and 
traditional use determ inations fo r all residents o f  the  C ook Inlet area fo r salm on, D o lly  
Varden, trout, char, grayling, and burbot taken in the C ook Inlet A rea .1

The Southcental A laska R egional A dvisory C ouncil supported the  proposal w ith  
modification to  lim it the K enai Peninsula D istrict determ ination to  residents o f  H ope, 
Cooper Landing, and N inilchik. The m ajority  recom m endation o ^ th e  In teragency  S ta ff  
Comm ittee (ISC ) supported the proposal w ith this m odification. T he m inority  
recom m endation o f  the ISC  supported m odification to establish a positive  custom ary  and 
traditional u se  determ ination for the residents o f  H ope and Cooper L anding  fo r ^almon, 
Dolly V arden, trout, char and grayling for the w aters north  o f  and including the  K enai 
R iver drainage and to establish a positive custom ary and traditional use  determ ination  for 
residents o f  N inilchik for salm on, D olly V arden, trou t (excluding steelhead) and ch ar in 
the K asilo f R iver drainage.

D uring its m eeting in January 2006, the B oard  adopted the Southcentral 
recom m endation w ith m odifications, adopting an “in terim ” finding, final as to  the portion  
decided, but leaving the issue open for possib le future expansion:2

For the com m unity o f  N inilchik  an interim  C & T  determ ination is m ade for 
all fish species for w aters w ithin the K asilo f R iver drainage w ith in  the 
Kenai N ational W ildlife Refuge.

Transcript at 499-500.

The effect o f  the regulatory am endm ent is to provide a federal p reference to 
residents o f  N in ilch ik  for harvest o f  all fish on federal lands in the K enai N ational 
W ildlife R efuge w ithin the K asilo f R iver drainage. N onlisted rural residents, a long w ith  
other state users, w ill not be eligible to participate in these fisheries and w ill be lim ited  to 
participation in state fisheries. Increased harvest o f  fish not eligible fo r harvest un d er 
state regulations m ay  require adjustm ent o f  seasons and harvest restric tions under sta te  
law  and may in the  future also lead to further restrictions on federal lands.

III. Discussion: The Regulations Are Inconsistent with Subsistence Management 
Regulations and ANILCA and are Arbitrary.
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1 1 lie proposal also included provisions relating to a custom ary and trad itional u se  
determination fo r Tuxedni Bay; portions o f  the proposal relating to T uxedni Bay are  not 
presented because the State is not requesting reconsideration o f  the B o a rd ’s positive 
custom ary and traditional use determ ination for Tuxedni Bay.
2 See Transcript at 522.



A. The regulations are inconsistent with the regulatory definition of
customary and traditional use and with application of the regulatory 
criteria for finding customary and traditional use.

Reconsideration is requ ired  because, in adopting the custom ary and  traditional use 
determ ination, the B oard  failed  to  follow  the regulatory defin ition  o f  custom ary and 
traditional use and the  regulatory  criteria for finding custom ary and  traditional use.

The regulatory  defin ition  o f  “custom ary and traditional u se ,” is: “[A] long- 
established, consistent pattern  o f  use, incorporating beliefs and custom s w hich have been 
transm itted from  generation  to generation. This use p lays an  im portant ro le in the 
econom y o f  the com m unity .” 36 C.F.R. § 242.4; 50 C .F.R . § 100.4.

Subsistence use o f  fish  on the federal 'ands in the K asilo f drainage does not fall 
w ithin the regulatory definition o f  “custom ary and traditional use.”  The inform ation 
available to the Board indicated that subsistence fishing had  been p rohib ited  “in all 
stream s and lakes” o f  the K enai Peninsula since 1952. S ta ff  R eport at 199. No evidence 
w as presented to  indicate tha t subsistence use o f  fish from  the  federal lands in the K a s ilo f  
drainage w as ever part o f  a  consistent pattern o f  use for the com m unity  o f  N inilchik or 
that such use had ever p layed  an im portant ro le in the econom y o f  the com m u n ity / 
Further, even i f  use could be show n to have been custom ary and  traditional prior to  
regulatory changes in 1952, no evidence w as presented to  indicate tha t the character o f  
the N inilchik com m unity had  not changed since 1952;4 o r that subsistence use o f  fish 
from  the federal lands in the K as ilo f drainage, i f  allow ed, w ould  play  an im portant ro le  in 
the econom y o f  the com m unity .5 Evidence which was p resen ted  show ed very low  levels 
o f  use o f  the K asilo f R iver drainage in general and even low er levels on federal lands.6

The regulations require  the Board to  determ ine w hich fish  stocks and w ildlife 
populations have been custom arily  and traditionally used for subsistence and to identify  
the specific com m unity 's or area's use o f  specific fish stocks and w ild life  populations.
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A vailable evidence indicated that it was m ore likely that subsistence activities 
p rio r to 1952 w ould  have been prim arily  in marine areas because a road in to  the 
com m unity was no t built until 1951. S taff R eport at 221.

A vailable evidence indicated that the character o f  the com m unity has changed 
greatly and that the population is now  “dom inated by new  residents w ho have full tim e 
jobs and are interested in recreational fishing and hunting,” S ta ff  R eport at 221, and that 
residents no longer m ove seasonally  to  hunt and fish. Id.

A vailable inform ation indicated  that fish harvests are now  “generally  concentrated 
close to their hom es.” S ta ff  repo rt at 221.

See, e.g., S ta ff  R eport a t 221-22; Transcript at 212-13; Fall et. al., Estim ated 
Percentage o f  N inilchik  H ouseholds F ishing in the K asilo f R iver D rainage (2005).



36 C.F.R. § 242.16(a); 50 C.F.R. § 100.16(a). E igh t specific factors w h ich  m ust be  
generally  exhibited are established fo r finding custom ary and traditional use:

(1) A  long-term consisten t pattern o f  use, excluding :nterruptions 
beyond the control o f  the com m unity  or area;

(2) A  pattern o f  use recurring  in specific seasons for m any  years;
(3) A  pattern o f  use consisting  o f  m ethods and m eans o f  harvest 

w hich are characterized by efficiency and  econom y o f  effort and  cost, 
conditioned by local characteristics;

(4) The consistent harvest and use o f  fish or w ildlife as rela ted  to 
past m ethods and m eans o f  taking; near, or reasonably  accessib le from , the 
com m unity or area;

(5) A  means o f  handling, preparing, preserving, and sto ring  fish or 
w ildlife w hich  has been trad itionally  used by past generations, including 
consideration o f alteration o f  past practices due to recent technological 
advances, w here appropriate;

(6) A  pattern o f  use w h ich  includes th e  handing down o f  know ledge 
o f  fishing and hunting skills, values, and lore from  generation to  
generation;

(7) A  pattern o f  use in  w hich  the  harvest is shared or distributed 
w ithin a definable com m unity o f  persons; and

(8) A  pattern o f use w hich  relates to reliance upon a w ide diversity 
o f  fish and w ildlife resources o f  the  area and w hich  provides substantial 
cultural, econom ic, social, and nutritional elem ents to  the com m unity or 
area.

36 C.F.R. § 242.16(b); 50 C.F.R. § 100.16(b).

The Board did not have adequate inform ation and analysis before it to p roperly  
apply the eight factors, and the inform ation  available w as not sufficient to  show  a 
“pattern  o f  use” o f  all fish in fresh w aters on federal public lands. The B oard  did no t 
even  attem pt to apply the eight criteria in  any level o f  detail.

The w ritten s ta ff  report did pu rport to apply the  eight factors; how ever, this 
analysis w as perfunctory and w as fundam entally  flaw ed because it was n o t tied to 
“pattern  o f  use” by residents o f  N in ilch ik  in w aters on the federal public lands for each 
covered fish species. The regulatory requ irem en t for custom ary and traditional use 
determ inations is to  “identify the specific  com m unity’s or a rea’s use o f  specific fish  
stocks and w ildlife populations,” 36 C .F.R . § 242.16(a); 50 C.F.R. § 100.16(a), thus, 
w herever the regulations require a “patte rn  o f  use ,” they  are referencing a  pattern o f  use 
o f  a specific area or o f  a specific stock  o r population by  a specific com m unity. Six o f  the
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eight factors refer to  a “patte rn  o f  use.” This “pattern  o f  use” required  by  factors 1 
through 3 and  6 through 8 was n o t shown.
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The first and m ost im portan t factor is a  “ long-term  consisten t pattern  o f  use, 
excluding interruptions beyond the  control o f  the com m unity  or area.” T he inform ation 
available to the  B oard did no t support a positive analysis fo r this key  facto r for any 
species, no t to m ention for all fish found in the area.7 The C ook Inlet C ustom ary and 
Traditional Subsistence F isheries A ssessm ent indicated that

Federal public lands and w aters w ere also relatively  unim portan t as fishing 
locations for interview ed N inilch ik  residents in  2002/2003 . . .  the N inilchik 
R iver and D eep C reek, both under state m anagem ent, w ere key  fishing 
locations for N inilch ik  households for chinook salm on, coho salm on, and 
D olly  V arden. M ost N in ilch ik  households fished [sic] that fished  for 
sockeye salm on used  the low er Kenai R iv e r . . .  w ith the K asilo f R iver and 
N in ilch ik  R iver also  im portant for so c k e y e s . . .

Fall et. al. at 51. T he oi al s ta f f  report also indicated tha t harvests o f  Chinook, coho, 
sockeye, and D olly  V arden w ere taken from  w aters outside federal jurisd iction . 
T ranscrip t at 213. Very little  use w as show n for any species other than  salm on and D olly  
V arden, and the s ta ff  report did no t link the fish used to  the federal pub lic  lands in the 
K asilo f R iver drainage. T he use data  sum m arized in the  s ta ff  report applied to all use o f  
fish, and the data relating to  areas used applied to  the entire K as ilo f  R iver D rainage, no t 
ju s t the federal lands, despite the fact that the m ajority  o f  the fishing on the  K asilo f R iver 
occurs below  the  boundary o f  the K enai W ildlife Refuge. E ven  using  this larger area, 
harvest rates by  N inilchik  residents w ere extrem ely low .9

Fish  found in the K asilo f river drainage include: Chinook, coho, sockeye, and 
pink salm on, lake trout, D olly  V arden, rainbow , and steelhead trout, and w hitefish.

See S ta ff  R eport at 206 (Table 4)(only 5 percen t o f  households used  trout, and 
only 4.0 used char/lake trout, per capita annual consum ption even o f  D olly  V arden w as 
only .62 pounds, for trout it w as .22 pounds, and for char/lake trout it w as .03 pounds); 
see also S ta ff R eport at 211 (Table 8)(show ing 12 percen t o f  households harvested D olly 
V arden and 15 percent harvested  char).

The highest harvest ra te  in the larger K asilo f R iver drainage area, including state 
and federal lands w as 8 percen t o f  households for sockeye salm on during the 2002/2003 
study year. W ithin this area, ra inbow  trout and lake trou t w ere harvested  by 4 percent o f  
households, and D olly V arden w ere only harvested  by 1 percen t o f  households. See S ta ff  
R eport at 219. A dditional inform ation provided by A D F& G  indicated  that lifetim e usage 
rates w ere also low  w ith only 36 percent o f  N inilchik households having  ever used the



A dditional evidence o f  use w as lim ited and w as no t fully analyzed. Som e 
additional evidence o f  use m ay be available from  1994 and 1999 survey data collected by 
the N inilchik Traditional Council; how ever this inform ation w as not availab le for 
analysis during the developm ent o f  s ta ff  reports. The usefulness o f  these surveys in 
reflecting the use o f  the “com m unity or area” is questionable because both  studies 
involved a small num ber o f  individuals selected on the basis o f  long-term  use ra ther than 
a representative sam pling o f  the  com m unity or area. A dditional evidence o f  historical 
use by individual residents o f  N in ilch ik  and their fam ilies w as presented, but this 
evidence did not reflect a consistent pattern  o f  use by the com m unity or area.

The s ta ff  report attem pted to build a case for a long-term  and consisten t pattern  o f  
use based on historical use by the D en a ’ina A thabaskans, but the uses o f  the D en a’ina 
w ere not show n to  be consistent or to be linked to usages by the current com m unity. 
H arvest patterns w ere changed in the early 1800s by the developm ent o f  the R ussian  fur 
trade and in the late 1800s by developm ent o f  com m ercial fish packing, im m igration  o f  
settlers, and decim ating disease.30 B y  1919, m ost D en a’ina w ere concentrated around the 
village o fK en a i.11 Uses w ere further changed by hom esteading in the 1930s and 1940s, 
by the establishm ent o f  the Kenai M oose R ange in 1941, and by construction o f  the 
S terling H ighway in 1951. In 1952, usage w as further changed by prohibitions on the us~ 
o f  gill nets in m ost fresh w aters w hich further em phasized reliance on m arine fisheries, 
although som e fresh w ater subsistence activities continued through snagging o f  salm on 
until that m ethod w as restricted in 1969 and m ade illegal in  1973.12 Sport fishing 
continued in fresh w ater, but subsistence and personal use fishing was a m arine activity 
by the early 1970s. Thus, uses o f  fish in the K asilo f D rainage w ere concentrated 
prim arily  in m arine w aters long before passage o f  A N ILC A  3, and, although som e
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larger K asilo f R iver drainage area, including state and federal lands. A D F & G ’s 
additional inform ation indicated that only 1 percen t o f  households used T ustum ena Lake, 
the  m ost significant w aterbody w ithin  federal lands in the K asilo f drainage, during the 
2002/2003 study year. See Fall et. al., Estim ated Percentage o f  N inilchik H ouseholds 
F ishing in the K asilo f R iver D rainage (2005).
30 S taff R eport at 204; Fall et. al. 2004 at 19.
13 S taff R eport at 204; Fall et. al. 2004 at 20; Transcript at 205.

S taff R eport a t 204; Fall et. al. 2004 at 22-23.
! A NILCA  w as adopted in 1980 to allow  rural com m unities engaged in subsistence
w ay o f  life to continue to do so, no t to  create new  subsistence opportunities or rev ive p ast 
subsistence practices. Therefore, even i f  a pattern  o f  use had  been show n before 1952, 
the pre A N ILC A  restrictions should no t be considered an interruption o f  use under the 
first factor.



residents o f  N inilchik are o f  D e n a ’ina descent, there is no clear linkage betw een h istorical 
use by the D en a’ina and use by th e  com m unity o f  N in ilch ik .14

The second factor is a  “pattern  o f  use recurring in specific seasons for m any 
years.” This pattern could no t be show n for the federal public lands in  th e  K asilo f R iver 
drainage based on the inform ation  available to  the Board.

The th ird  factor is a “p a tte rn  o f  use consisting o f  m ethods and  m eans o f  harvest 
w hich are characterized by  efficiency and econom y o f  effort and cost, conditioned by 
local characteristics.”  This p a tte rn  could not be show n based on the  available 
inform ation. N o inform ation w as show n to indicate w hy harvests in  an a rea  m ore than 20 
m iles from  N inilchik w ould be characterized as efficiency and econom y o f  effort, w hen 
all o f  the fish species available in the  federal lands o f  the K asilo f drainage, w ith the 
exception o f  lake trout, w ould  be available in m ore accessible areas, particu larly  in 
m arine w aters, and state w aters in  the N inilchik  R iver D rainage, D eep  C reek, and the 
low er K asilo f drainage. The s ta f f  reports, as w ell as public testim ony provided  to the 
Board, indicated that, since a t least the early  1950s, any  harvest w ith in  Federal lands has 
been consistent w ith generally  inefficien t rod and reel recreational fish ing , not w ith 
efficiency and econom y o f  e ffo rt15. Further, the available harvest da ta  indicated very  low  
harvest levels fo r species o ther than salm on even w hen all harvests, no t ju s t  harvests in 
the  federal lands o f  the K as ilo f  drainage, w ere considered.16 These low  harvest levels are 
no t consistent w ith a “pattern  o f  use consisting o f  m ethods and m eans o f  harvest w hich 
are characterized by efficiency and  econom y o f  effort and cost.”

T he sixth factor is a “pa tte rn  o f  use w hich includes the handing dow n o f  
know ledge o f  fishing and hunting  skills, values, and lore from generation  to  generation.” 
A lthough know ledge o f  fish ing  and  hunting  skills m ay have been passed  dow n from  
generation to generation in N in ilch ik , the record  does not show  a com m unity  level pattern  
o f  use o f  the federal lands in the  K asilo f drainage in  relation to  this factor. U se by a few  
m em bers o f  the com m unity does r o t  show  a pattern o f  use by the com m unity .
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Transcript at 205.
M ethods o f  harvest, such  as gillnets, are generally  considered to  be m ore effic ien t 

than rod and reel, although rod  and  reel can be an efficient harvest p rac tice  for som e 
species and/or in some areas. In  th is case, m ore efficient harvest w as achieved  elsew here 
regardless o f  the method.

Salm on are more effic ien tly  available from w aters w ithin state lands, and the 
record indicated that w ith the p ossib le  exception o f  coho, salm on w ere harvested 
prim arily in  m arine and low er r iv e r fisheries as early as the late 1800s. E ven  coho have 
not been subject to efficient harvest m ethods in fresh w ater since 1952.



T he seventh  factor is a “pattern o f  use in w hich the harvest is shared  or distributed 
w ithin a definable com m unity o f  persons.” T he available inform ation indicated th a t fo r 
species found in  fresh water, other than salm on, there w as very  little sharing  in N inilchik. 
T he  available record  indicated that the h ighest reported household rate  o f  giv ing fo r 
nonsalm on freshw ater fish was 5 percent o f  households for D olly V arden, and th a t the 
h ighest household  rate o f  receiving for nonsalm on freshw ater fish w as 4 percen t fo r 
tro u t.17 A lthough salm on w ere shared at a h ighe r ra te ,18 there was no evidence o f  a 
pattern  o f  use in  w hich salm on harvested from  the  federal public lands in th e  K asilo f 
drainage w ere shored.

T he eighth factor is a “pattern o f  use w hich  relates to reliance upon a w ide 
diversity  o f  fish and w ildlife resources o f  the area and w hich provides substantial 
cultural, econom ic, social, and nutritional elem ents to the com m unity o r area .” A gain  
there  w as no docum entation o f  a pattern  o f  use relating to reliance on fish  from  the 
federal pub lic  lands in the K asilo f river drainage. Residents o f  N inilchik rely  upon a 
relatively  low  num ber o f  w ild foods,19 m ost o f  the fish used by N inilchik are harvested  
from  state w aters,20 and uses and attem pted uses o f  nonsalm on fresh w ater fish are 
extrem ely  low  indicating that they do not p rov ide  substantial cultural, econom ic, social, 
and  nutritional elem ents to  the com m unity.

As show n above, based on the available inform ation, the six factors requiring  a 
“pattern  o f  use” do not support a custom ary and  traditional use determ ination. The 
available inform ation indicates that the com m unity  o f  N inilchik does no t “generally  
exhib it” the “pattern  o f  use” factors fo r use o f  fish from  the federal pub lic  lands in the 
K asilo f R iver drainage.

Even the tw o factors th^c do not refer to a “pattern  o f  use” are still tied  to specific 
stocks and areas and uses o f  stocks in those areas under 36 C.F.R. § 242.16(a) and 
50 C.F.R. § 100.16(a), and these factors do no t support a custom ary and traditional use 
determ ination on the  federal public lands in the K asilo f R iver drainage.

Factor four contains an explicit geographic reference:
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S taff R eport a t 211.
O verall, grouping all salm on species, 46  percent o f  households gave sahnon  and 

58 percent received  salm on. S ta ff R eport at 211.
See S ta ff  R eport at 226 (household average o f  8.6 com pared to 12.9 in Seldovia, 

16.5 in  Port G raham , and 21.5 in Nanw alek).
20 See Fall et. al. at 51 (2004).



A  consistent harvest and use o f  fish or w ild life  as related  to  past 
m ethods and m eans o f  taking; near, o r reasonably  accessib le from  the 
com m unity or area.

36 C.F.R. § 242.16(b)(4); 50 C .F.R. § 100.16(b)(4). A ll o f  the salm on and fresh w ater 
fish available in the K asilo f R iver drainage, o ther than  lake trout, are available in areas 
closer to N inilchik. The m ethods and m eans used have no t been consistent, w ith frequent 
changes over the years; little o r no evidence o f  consistent use o f  the current rod and reel 
m ethods in federal lands in  the K asilo f R iver drainage w as presen ted .21 Prior to 
com pletion o f  the S terling H ighw ay in 1951, access to the  K asilo f R iver drainage w ould 
have been m ore tim e consum ing and less efficient than access to areas closer to 
N inilchik. Thus, the  record does not show  the com m unity o f  N inilchik “generally 
exem plifies” factor four fo r use o f  the federal public lands o f  the K asilo f R iver drainage.

Factor five deals on ly  w ith  handling, but under 36 C .F.R . § 242.16(a) and 
50 C.F.R. § 100.16(a)) this use m ust be tied to  the fish stock  o r w ild life population for 
w hich a C & T  finding is m ade:

A  m eans o f  handling, preparing, preserving, and  storing fish or 
w ild life w hich  has been traditionally used by  past generations, including 
consideration o f  alteration o f  past practices due to  recen t technological 
advances, w here appropriate.

36 C.F.R. § 242.16(b)(5); 50 C.F.R. § 100.16(b)(5). F rom  the  am ounts harvested, as w ell 
as from  m uch o f  the public testim ony, it appears that m uch o f  w hat fishing that did occui 
in the federal public lands m ay have involved im m ediate consum ption rather than 
preservation.2 The record does not support a finding that the com m unity o f  N inilchik 
“generally exhibits” handling, preparing, preserving, and storing fish from  the federal 
lands o f  the K asilo f R iver drainage.

T he eight regulatory  factors for m aking a custom ary and traditional 
determ ination have not been properly  applied and could no t reasonably  be  applied, based 
on the available inform ation, to show  custom ary and traditional use by residents o f  
N inilchik. A ny taking o f  fish stocks from  outside the area in w hich historical use patterns 
have been show n does no t fall w ithin the regulatory  definition o f  “custom ary and 
traditional use” because there is no “ long-established, consisten t pattern  o f  use” o f  the 
stock or area. See 36 C .F.R. § 242.4; 50 C.F.R. § 100.4. A s C om m issioner Cam pbell
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Prior to 1952 gillnets and seines w ere used in T ustum ena Lake for com m ercial and 
subsistence fishing for freshw ater fish. Transcript at 206.

See e.g., T ranscript a t 274 (Stokes: “basica’ly w e ate it that n ight”); 275 (Steik: 
“We m ostly catch trout and grill them  or fry them  on a stick .”).



poin ted  out to  the  Board, the standard isn ’t  w hether a  species has “been eaten at one tim e 
or another for subsistence,”23 and the B oard is instead bound by existing federal 
regulations regard ing  custom ary and traditional use determ inations. Thus, because u se  o f  
fish from  the federal public lands o f  the K asilo f R iver drainage is no t a “custom ary and 
traditional” practice, reconsideration is required.

B. The regulations are inconsistent with ANILCA because they authorize 
a subsistence priority for fishing that is not customary or traditional.

R econsideration is required because, in adopting the custom ary and traditional use 
determ ination, the  B oard exceeded A N IL C A ’s purpose o f  p rovid ing  an opportunity  fo r 
rural residents engaged in a subsistence w ay o f  life to  continue to  do so and did no t 
adhere to provisions o f  Section 803 o f  A N ILCA , w hich  authorizes only “subsistence 
uses” w hich are defined as “custom ary and traditional u ses.”

Subsistence fishing in the K as ilo f drainage ended long before the enactm ent o f  
A N ILCA , and thus any subsistence fishery represents a new  opportunity  and does no t 
serve A N IL C A ’s pu ipose  o f  allow ing rural residents engaged in a subsistence w ay o f  life 
to  continue to do so. The inform ation available to the B oard  indicated  that subsistence 
fishing had been prohib ited  “in all stream s and lakes” o f  the  K enai Peninsula since 1952. 
S ta ff  R epo :t at 199. I f  the Board had  looked at A N IL C A ’s purposes for the K enai 
N ational W ildlife R efuge, it w ould have found that, un like o ther refuges, its purposes do 
not include “continued subsistence use.” Thus, since subsistence fishing ended over tw o 
decades p rio r to  enactm ent o f  A N ILC A , a subsistence fishery  in this area does no t further 
the purpose o f  continued subsistence use under A N ILCA .

A s show n above, the B oard did not have substantial evidence before it that any  
fishing on the federal lands w ithin the K asilo f R iver drainage w ith in  the K enai N ational 
W ildlife R efuge w as custom ary and traditional for residents o f  N inilchik. N onetheless 
the Board m ade a C & T  determ ination for “all fish.” Further, in m aking a determ ination  
for “all fish” the B oard  ignored inform ation provided in the  m inority recom m endation  o f  
the interagency s ta f f  report w hich noted that “none o f  the com m unities show  any u se  o f  
burbot,” S taff R eport at 192, and that steelhead populations “are thought to be very  
sm all” w ith no harvest currently allow ed. Id. Thus, the B oard  m ade a custom ary and 
traditional use determ ination for “all fish” w ithout any substantial evidence o f  such use 
and for two species despite evidence the  fish stocks w ere no t used or suitable for 
subsistence use.

“ [R eg u la tio n s , in order to be valid, m ust be consisten t w ith the statute under 
w hich they are p rom ulgated .” United States v. Larionoff, 431 U.S. 864, 873, 97 S.Ct.
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2 1 5 0 ,2 1 5 6  (1977). A N IL C A  authorizes only subsistence uses that are “custom ary and 
trad itional.” Section 803 o f  A N IL C A  defines “subsistence uses” as follows:

A s used in  this act, the term  “subsistence uses” m eans the  < stom ary and 
traditional uses by rural A laska residents o f  w ild, renew able resources for 
d irect personal o r fam ily consum ption as food, shelter, fuel, clothing, tools, 
or transportation; for th e  m aking and selling o f  handicraft articles ou t o f  
nonedible byproducts o f  fish and w ildlife resources taken for personal or 
fam ily consum ption; fo r barter, or sharing for personal or fam ily 
consum ption; and for custom ary trade.

16 U .S.C . § 3113 (em phasis added). To be a valid subsistence use under this section, 
then , any fishing allow ed m ust be “custom ary and trad itional.” This statu te should be 
narrow ly  construed because it constitutes a federal encroachm ent on a basic aspect o f  
sta te  sovereignty, a sta te’s authority  over m anagem ent o f f is h  and gam e w ithin its 
bo rders .24

Federal courts have already acknow ledged that A N IL C A  only authorizes 
“custom ary and trad itional” subsistence uses on federal public lands in A laska. United 
States v. Alexander, 938 F .2d 942, 948 (9th Cir. 1991). U nder A N IL C A  and this ju d ic ia l 
interpretation, only use^ that are custom ary and  traditional are authorized by A N ILC A .

There is nothing in the record  o f  the B oard to  show  that fishing by residents o f  
N in ilch ik  w ithin the federal lands in the K asilo f R iver drainage is “custom ary and 
trad itional” . B y m aking an unsupported custom ary and traditional use detennination , the 
B oard  provides a  subsistence priority  for fishing that does no t fall w ithin A N IL C A ’s 
defin ition  o f  “subsistence uses.” Thus, because the B oard ’s actions provid ing  a 
custom ary  and traditional use detenn ination  for residents o f  N inilchik  for all fish in the 
federal public lands in the K asilo f R iver drainage is inconsistent w ith A N ILCA , 
reconsideration  is required.
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“[I]f  C ongress intends to  alter the usual constitutional balance betw een the states 
and  the  Federal G overnm ent, it m ust m ake its intention to do so unm istakably clear in the 
language o f  the statu te.” Gregory v. Ashcroft, 501 U .S. 452, 460 (1991). A ccordingly, 
courts w ill no t construe a statute to alter the federal balance unless that resu lt is 
unm istakably  clear ill the language o f  the statute. Vermont Agency o f  Natural Resources 
v. United States, 529 U.S. 765, 7 6 8 ,1 2 0  S.Ct. 1858, 1870 (2000). A N IL C A ’s 
subsistence provisions involve the balance o f  federal pow er because m anagem ent o f  fish 
and w ildlife w ithin its borders is “peculiarly  w ithin [a s ta te ’s] police pow ers.” Baldwin v. 
Fish and Game Comm 'n o f  Montana, 436 U .S. 371, 391 (1978).



C. The regulations are inconsistent with ANILCA because they are likely 
to cause unnecessary restrictions of nonsubsistence use.

Reconsideration is required because, in adopting the custom ary and  traditional u se  
determ ination, the  B oard  failed to recognize its duty to  balance the com peting  purposes 
o f  A N ILCA 25 and to p reven t unnecessary  restrictions on nonsubsistence uses. Section 
815 o f  A N ILC A  provides:

N othing in  this subchapter shall be construed as:
• • •

(3) authorizing a restric tion on the taking o f  fish and w ild life  for 
nonsubsistence uses on the public lands (o ther than national parks and park  
m onum ents) unless necessary  for the conservation o f  healthy popula tions o f  
fish and w ildlife, for the reasons se t forth in section 3126 o f  this title , to 
continue subsistence uses o f  such populations, o r pursuan t to o ther 
applicable la w ; . . .

16 U.S.C.A. § 3125(3) (2000). U nder section 303 o f  A N IL C A , the pu rposes for the  
K enai N ational W ildlife R efuge, unlike o ther refuges, do not include “ continued 
subsistence use” bu t do explicitly include “opportunities for fish and w ild life-o rien ted  
recreation.”

A lthough the  unsupported  custom ary and traditional use detenn ination  in th is case 
does not im pose direct im m ediate restric tions on taking o f  fish and w ild life  for 
nonsubsistence use and, in  fact, narrow s the potentially  elig ib le users, it can be expected 
to lead to liberalization o f  take p rov isions26 and thus cause unnecessary  restric tions fo r 
o ther users. As C om m issioner Cam pbell stated to the B oard:

Once the C & T  determ ination  is in place, I believe you have started  dow n 
the legal road  w here it is very  hard  no t to then react favorably to  subsequen t 
proposals tha t you w ill receive regarding nets, regard ing  seasons, regard ing  
bag limits, m ethods and m eans, all o f  these things.

Transcript at 289. The B oard failed to  even recognize the  recreational purposes o f  the 
K enai N ational W ildlife R efuge in its deliberations, let a lone balance them , and to avoid  
actions that w ould cause unnecessary restric tions on recreational uses. F o llow ing the 
B oard m eeting, the Southcentral R egional A dvisory C ouncil voted against

25 See Ninilchik Traditional Council v. United States, 227  F .3d 1186 (9th Cir. 2000).
Current federal subsistence provisions m irror state sport regulations, thus the only 

preference currently  available to  federal users is that they do  not have to  purchase a state 
fishing license i f  they  lim it their fishing to federal pub lic  lands.
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im plem entation o f  the B o ard ’s recom m endation for form ation o f  a subcom m ittee to  
address m ethods and m eans, thereby greatly decreasing the chances for developm ent o f  
com prom ise m easures that w ould no t cause unnecessary restrictions to  o ther users. The 
B o ard ’s regulato action, i f  no t corrected, w ill lead to unnecessary  restrictions on 
nonsubsistence uses in v iolation o f  section 815 o f  A N IL C A  and w ithou t balancing 
A N IL C A ’s purposes for the Kenai N ational W ildlife R efuge.

D. The Board’s interpretation of existing data was in error because it was
not based on full analysis of available information.

R econsideration is required  because the B oard did not cons ’er all available 
inform ation, and this failure led to an incorrect determ ination. The B oard failed to  
consider A N IL C A ’s purposes for the federal lands in the K asilo f R iver drainage and  
failed  to thoroughly analyze available inform ation relating to uses o f  fish t>y the residents 
o f  N inilchik.

The federal lands in the K asilo f R iver D rainage are in the  Kenai N ational W ild life 
Refuge. U nder section 303 o f  A N ILC A , the purposes for the  K enai N ational W ildlife 
R efuge, unlike other refuges, do not include “continued subsistence use” but do explicitly  
include “opportunities fo r fish and w ildlife-oriented recreation .” 'The B oard  failed to 
recognize the unique purposes o f  the K enai N ational W ildlife R efuge under A N IL C A  and 
did no t properly  balance the com peting purposes o f  A N IL C A  as required  under Ninilchik 
Traditional Council v. United States, 227 F .3d  1186 (9th Cir. 2000). P roper balancing o f  
the com peting purposes o f  A N ILC A  and considering the p re-A N IL C A  lim itations on 
fishing in the K enai N ational W ildlife R efuge w ould have allow ed the B oard to conclude 
that a custom ary and trad 'onal use determ ination for fresh w ater fish fo r residents o f  
N in ilch ik  on the federal lands in K asilo f R iver drainage w as not warranted.

T he Board also failed to  fully analyze the available inform ation. T he State 
p rov ided  a  sam ple analysis o f  the additional inform ation regard ing  use o f  the K asilo f 
drainage that could be extracted from  the data gathered in the C ook Inlet C ustom ary and 
Traditional Subsistence F isheries A ssessm ent2 and requested further analysis.
Inform ation regarding p as t fishing activities collected through page 20 o f  the Survey 
Instrum ent (A ppendix A  o f  the 2004 Cook Inlet Custom ary and Traditional Subsistence 
F isheries A ssessm ent) w as not analyzed.28 T he State also requested  further analysis o f  
the studies conducted by the N inilchik Tribal Council and an opportunity  to review  the
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See Estim ated percentage o f  N inilchik H ouseholds F ishing in the K asilo f R iver 
D rainage (N ovem ber 10, 2005).

Som e o f  the inform ation relating to  w hether households had ever been  involved in 
selected  fisheries w as sum m arized, but o ther data regarding duration, frequency, harvests, 
and reasons for non participation w ere not analyzed.



study results and m ethodology. The specific  study results w ere not m ade available to 
federal or state s ta f f  prior to the Board m eeting  and w ere no t subject to  a technical 
assessm ent by s ta f f  prior to the B o ard ’s decision. T he S o lic ito r’s O ffice, in defending  the 
B oard’s consideration o f  the option o f  deferring final C & T determ inations, nc -1 tha t the 
Board was faced w ith a unique situation in w hich all the data had not been fi analyzed 
and w here a m ore careful w eighing o f  evidence m ight be w arranted:

A s to evidence, it’s alw ays ju d g ed  in context, i t ’s the only thing tha t m akes 
any sense. A nd in an easy case, in a rem ote area o f  the state you p robab ly  
need very  little evidence and w e have certainly  acted on evidence tha t is 
less in quantity  than w e have in front o f  us here today. In  this case, 
how ever, the context is com plicated. The landscape is contentious. W e 
have tw o groups o f  eligible users w ho disagree. A nd w e also have at least 
three sets o f  data that are unanalyzed. A nd in m y experience w ith  the 
B oard th a t’s the first tim e w e actually  have s tu ff  but w e haven’t p u t it 
together yet.

Transcript at 507. T hese sam e statem ents are ju s t as true o f  the portion o f  the p roposal 
that the B oard did  act on providing a custom ary and traditional use determ ination for 
N inilchik in the K asilo f R iver drainage. The B oard  incorrectly  determ ined  tha t a 
com prom ise determ ination could be m ade w ithout analysis o f  the availab le data. Thus, 
because the B o ard ’s determ ination was m ade w ithout fully considering all available 
inform ation, it shou ld  be reconsidered.

E. The regulations are arbitrary and capricious.

In order to be valid, regulations m ust be reasonable and not arbitrary  o r capricious. 
Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U .S. 402, 415, 91 S.Ct. 814, 822 
(U.S. 1971).

The B oard regulations m aking a  custom ary and traditional use determ ination  for 
N inilchik for all freshw ater fish on the federal lands in the K asilo f R iver drainage is 
arbitrary and capricious because the B oard failed  to respond to concerns ra ised  by the 
State and Secretary  that the Board needed to  develop w ritten procedures and po lic ies to 
govern custom ary and traditional use determ inations. As a resu lt o f  the failure to develop 
and follow clear procedures and polices, the B oard took action that was not consisten t 
w ith its ow n regulations.

Prior to the B oard ’s action, the S tate raised concerns regarding inconsistency and 
lack o f  standards used by B oard for m aking custom ary and traditional use determ inations. 
The Secretary responded to these concerns and, on O ctober 27, 2005, directed the B oard  
to develop w ritten procedures or polices for custom ary and traditional use determ inations
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and to review  “w hether analytic thresholds and benchm arks fo r certain  criteria  are needed 
and appropriate for inclusion in the decision process.” The State requested  that th e  B oard  
delay fiirther custom ary and traditional use determ inations until a fte r developm ent o f  
these policies and procedur s and poin ted  out that, even i f  som e custom ary  and 
traditional use determ inatic ns m igh t be appropriate before developm ent o f  these policies, 
action on FP06-09 w ould  no t be appropriate. The C om m issioner po in ted  out th a t the 
standard is not w hether a resource has been eaten for subsistence, and  that, i f  that w as the 
standard, the B o ard ’s rev iew  process w ould  be unnecessary:

I believe tha t th e re ’s probably  now here in A laska  you  can find that 
any species that exists h a sn ’t been eaten at one tim e o r ano ther fo r 
subsistence. B u t i f  th a t’s the standard, I can save you guys a lo t o f  time.
Y ou don’t need to  do this you know . I t’s ju s t all custom ary  and traditional 
use. The fact that y o u ’re going  through this im plies tha t tha t is som ething -  
it m ust be narrow er than  the fact that, you know , I d o n ’t th ink  th e re ’s a 
thing in A laska tha t som ebody h asn ’t  eaten at som e p o in t w hen  they  w ere 
hungry enough and in need  and they happed to be  there.

So, w hile I have m y standard o f  w hat long-term  consisten t pattern  o f  
use would be, w hat I th ink  is m ost as [sic] im portant tha t th is B oard  have its 
standard that it can apply consistently  case by case and th a t’s w hy  I ’m 
simply suggesting that you  delay until you w ork that out.

Transcript at 295. The B oard  p roceeded to m ake a custom ary and trad itional use 
determ ination w ithout first developing any w ritten policies o r p rocedures, and w ithout 
defining w hat w ould constitu te a “pattern  o f  use” by a com m unity. A s a  resu lt the B oard  
m ade a determ ination despite th e  com plete lack o f  evidence o f  a  com m unity  level 
“pattern  o f  use.”

The object o f  the final ru les is purportedly  to provide for custom ary  and traditional 
subsistence uses, bu t the record does not dem onstrate that the fishing allow ed is 
custom ary or traditional. The term  “custom ary and traditional use is defined  by 
regulation to m ean:

[A] long-established, consistent pattern o f  use, incorporating beliefs and 
customs w hich have been transm itted from generation to generation . This 
use plays an im portant ro le  in the econom y o f  the com m unity.

36 C.F.R. § 242.4; 50 C .F.R . § 100.4. Custom ary and traditional u se  is determ ined by  
applying eight regulatory factors w hich a com m unity m ust “genera lly  exhib it.” W hile

R E Q U E S T  F O R  R E C O N S I D E R A T I O N  O F  N I N I L C H I K  P O R T I O N

O F  F E D E R A L  S U B S I S T E N C E  B O A R D  P R O P O S A L  WP06-09

Page 16 of 18

See, e.g., T ranscrip t at 287.
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the State agreed that it is not necessary fo r a com m unity to dem onstrate all eight criteria, 
as the C om m issioner indicated to the Board, som e o f  the factors m ust be m et, and  a long­
term  consistent pattern o f  use m ust be shown:

As w as pointed out earlier you d o n ’t have to m eet all eight factors, but it is 
im portant that you sort o f  m eet som e o f  them . A s M s. A rm strong correctly  
said I believe, i f  you don’t m eet the first, long-term  consistent pattern o f  
use, you m ight as well not bother w ith the rest.

Transcript at 286. The Board proceeded to m ake a custom ary and trad .tional use 
determ ination w ithout developing a record to show  a  com m unity level “long-term  
consistent pattern  o f  use,” and w ithout show ing that such ‘ use plays an  im portant role in 
the econom y o f  the com m unity.” Thus, the B oard ’s action in p rovid ing  a custom ary and 
traditional use determ ination for N inilchik for all freshw ater fish on th e  federal public 
lands in the K asilo f River drainage was arbitrary and capricious because it was 
inconsistent w ith  both the regulatory definition o f  “custom ary and traditional use”  and 
w ith the regulatory requirem ents for finding “custom ary and traditional use.”

The B oard ’s failure to adopt and follow  a w ritten policy for custom ary and 
traditional use determ inations, and its failure to follow  its ow n regulations defining 
custom ary and traditional use and regulations listing factors h a t  m ust be “generally  
exhibited” before a positive custom ary and traditional use determ ination is m ade renders 
the final rules arbitrary and capricious. A ccordingly, the Board should reconsider its 
decision to adopt these invalid regulations providing a custom ary and traditional use 
determ ination for N inilchik for all freshwater fish in  the K asilo f R iver drainage.

F. New information requires reconsideration.

The B oard appears to have relied  upon the assum ption that stakeholders w ould 
m eet as a subcom m ittee under the Southcentral Regional A dvisory Council and develop 
subsistence preference provisions that w ould be acceptable to all user g roups.30 A t its 
m eeting on M arch 14,2006, the Southcentral Regional Advisory C om m ittee voted 
against im plem entation o f  the B oard ’s recom m endation for form ation o f  a subcom m ittee 
to address m ethods and means. This is new  inform ation which underm ines the basis o f  
the B oard’s decision and justifies reconsideration.

IV. Conclusion.

See, e.g., T ranscript at 525 (noting that “m ost people requested only the sam e 
quantities as provided  for under State or current regs.”)



The regulations finding custom ary and traditional use o f  fish stocks on federal 
public lands in the  K asilo f R iver drainage for residents o f  N inilchik are inconsistent w ith 
A N IL C A  and w ith Federal Subsistence M anagem ent R egulations. T hey ignore 
regulatory  and statutory definitions and criteria. T hey authorize fishing that is not 
custom ary and traditional and that w ill lead to unnecessary  restrictions on other users. 
They ignore inform ation that w as available to  the B oard and requests from  the State o f  
A laska for analysis o f  that inform ation. They provide a subsistence p reference for 
residents o f  N inilchik  in an area w hen extensive data show ed use by only  a few  
individuals, no t a com m unity pattern o f  use. The regulations are arbitrary  and capricious. 
F or these reasons, the tate o f  A laska respectfully  requests that the Federal Subsistence 
B oard reconsider its final rules finding custom ary and traditional use o f  fish stocks on the 
federal public lands in the K asilo f R iver drainage for residents o f  N inilchik.
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FRANK H. MURKOWSKI
GOVERNOR

DEPARTMENT OF FISH AND GAME

OFFICE OF THE COMMISSIONER

P.O. BOX 115526 
JUNEAU, AK 99811-5526 
PHONE: (907) 465-4100 
FAX: (907) 465-2332

May 5,2006

t

Mr. Mitch Demientieff, Chair 
Federal Subsistence Board 
Office o f Subsistence Management 
3601 C Street, Suite 1030 
Anchorage, AK 99503

As provided for in Subpart B, 36 CFR §242.20 and 50 CFR § 100.20, o f the Subsistence 
Management Regulations for Public Lands in Alaska, the Alaska Department o fF ish  and Game 
hereby requests that the Federal Subsistence Board reconsider tlu re  portions o f the January 13, 
2006, decision on Proposal WP06-09, which adopts final rules establishing customary and 
traditional use determinations for the communities o f  Hope and Cooper Landing for the Kenai 
River drainage and waters north o f  the drainage.

The attached Request for Reconsideration on Proposal WP06-09 details the reasons for our 
opposition to portions o f this new federal regulation as adopted.

I urge the Federal Subsistence Board to carefully consider this request and act expeditiously.

Commissioner

Enclosure

cc: Wayne Regelin, Deputy Commissioner, Alaska Department o f Fish and Game
David Bedford, Deputy Commissioner, Alaska Department ofF ish  and Game
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REQUEST FOR RECONSIDERATION OF HOPE AND COOPER LANDING 
PORTION OF FEDERAL SUBSISTENCE BOARD PROPOSAL WP06-09

By State of Alaska

I. Introduction.

The State o f  A laska, th rough  the  A laska D epartm ent o fF ish  and Gam e 
(“A D F& G ”), respectfully requests the Federal Subsistence B oard (B oard) to reconsider 
those portions o f  its January 13, 2006, decision on Proposal W P06-09, w hich adopts final 
rules establishing custom ary and traditional use determ inations for the  com m unities o f  
H ope and Cooper Landing for the  K enai R iver drainage and w aters north  o f  the drainage. 
A  separate request regarding those portions o f  the determ ination re la ting  to N inilchik and 
the K asilo f R iver drainage is being  subm itted. Reconsideration is no t requesteu  for the 
portions o f  FP06-09 relating to T uxedni Bay.

Reconsideration is requ ired  because, in adopting the final rule, “the B oard ’s 
interpretation o f  inform ation, applicable  law, or regulation [was] in error o r contrary to 
existing law ,” and because new  “ inform ation not previously considered by the B oard” 
dem onstrates that the B o ard ’s determ ination w as based on incorrect inform ation and 
assum ptions. 36 C.F.R. § 242 .20(d); 50 C.F.R. § 100.20(d).

The finding o f  custom ary and  traditional use for the com m unities o f  H ope and 
C ooper Landing for the K enai R iver drainage does not further A N IL C A ’s purpose o f  
providing an opportunity for rural residents engaged in a subsistence w ay o f  life to 
continue to do so, does not balance the com peting purposes o f  A N IL C A , is inconsistent 
w ith  36 C.F.R. § 242.16 and 50 C .F.R . § 100.16, creates a p reference for uses that are not 
w ithin the definition o f  “subsistence uses” in Section 803 o f  A N IL C A , and w ill cause 
unnecessary restriction o f  nonsubsistence use in violation o f  section 815 o f  ANILCA.
This determ ination w as adopted despite a lack o f  support by residents o f  the area; was 
based on data that had not been fully  analyzed; and was m ade w ithou t a reasonable 
exam ination o f  the eight regu la to ry  factors for m aking custom ary and traditional use 
determ inations. Further, the B oard unreasonably declined to defer consideration o f  the 
proposal pending com pliance w ith  directions from  the Secretary requiring  the B oard to 
develop w ritten procedures o r po licies for custom ary and traditional use determ inations. 
B ecause the adopted regulation designates fishing in an area as a custom ary  and 
traditional use w hen such a designation  w as not supported on the record, it is arbitrary 
and capricious. A s required by 36 C .F.R. § 242.20(d)(4) and 50 C .F.R . § 100.20(d)(4), a 
detailed statem ent follows.



n. Regulations Challenged.

A t its m eeting  in January 2006, the B oard considered Proposal W P06-09, 
am ending the  sections o f  36 C.F.R. § 242.24 and  50 C .F.R. § 100.24 dealing w ith  C ook 
In le t custom ary and traditional use determ inations by adding positive custom ary and 
traditional use determ inations for all residents o f  the C ook Inlet area for salm on, D o lly  
V arden, trout, char, grayling, and burbot taken in  the C ook Inlet A rea .1

T he Southcentral A laska Regional A dvisory C ouncil supported the  p roposal w ith  
m odification to lim it the Kenai Peninsula D istric t determ ination to residents o f  H ope, 
C ooper Landing, and Ninilchik. The m ajority  recom m endation o f  the Interagency S ta ff  
C om m ittee (ISC) supported the proposal w ith this m odification. The m inority 
recom m endation o f  the ISC supported m odification to  establish a positive  custon iry  and 
traditional use determ ination for the residents o f  H ope and Cooper Landing for salm on, 
D olly  Varden, trout, char and grayling for the w aters north  o f  and including the K enai 
R iver d iainage and to establish a positive custom ary and traditional use determ ination  for 
residents o f  N inilch ik  for salmon, D olly V arden, trout (excluding steelhead) and char in 
the K asilo f R iver drainage.

D uring its January 2006 m eeting, the B oard  adopted the Southcentral 
recom m endation w ith  m odifications, adopting an “in terim ” finding, final as to the portion  
decided but leaving the issue open for possib le future expansion, as follow s:2

On the K enai Peninsula for the com m unities o f  H ope and Cooper Landing 
an interim  C & T determ ination is m ade for all fish species for w aters north 
o f  and including the Kenai River drainage w ithin the K enai N ational 
W ildlife R efuge and the Cnugach N ational Forest.

T ranscript at 499; see also 71 Fed. Reg. 15569 (M arch 29, 2006).

The effect o f  the regulatory am endm ent is to provide a federal p reference to  
residents o f  H ope and Cooper Landing for harvest o f  all fish on federal lands in th e  K enai 
N ational W ildlife R efuge and Chugach N ational Forest w ithin the K enai R iver drainage 
and north o f  the drainage. N onlisted rural residents, along with other state users, w ill no t 
be eligible to  participate in these fisheries and w ill be lim ited to participation in sta te  
fisheries. A lthough the only current preference is an  exem ption from state sport fish

* The proposal also included provisions relating to a custom ary and traditional use  
determ ination for Tuxedni Bay, portions o f  the proposal relating to Tuxedni B ay are  not 
presented because the  State is not requesting reconsideration o f  the B oard ’s positive 
custom ary and traditional use determ ination for T uxedni Bay.
2 See Transcript at 522.
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license requirem ents, proposals for m ore liberal m ethods and m eans and  m ore liberal bag 
and possession lim its have been subm itted. In times o f  shortage, preferences m ay be 
provided to  federal users through special actions or th rough failure to  m irro r State 
em ergency orders for federal users. Thus, the custom ary and traditional use 
determ ination can be expected to lead to increased harvest o f  fish no t eligible for harvest 
under state regulations and to restrictions on non federally  qualified users on federal 
lands. L iberalization on federal lands may require ad justm ent o f  seasons and harvest 
restrictions under state law  in order to  insure com pliance w ith  the sustained yield 
m andate o f  the A laska Constitution.

III. Discussion: The Regulations Are Inconsistent with Subsistence Management 
Regulations and ANILCA and are Arbitrary.

A. The regulations are inconsistent with the regulatory definition of
customary and traditional use and with application of the regulatory 
criteria for findiug customary and traditional use.

R econsideration is required because, in adopting the custom ary and  traditional use 
detennination, the Board failed  to follow  the regulatory definition o f  custom ary and 
traditional use and the regulatory  criteria for finding custom ary and traditional use. A s a 
result, the B oard m ade an unnecessary  and overly broad custom ary and traditional use 
determ ination.

The regulatory  definition o f  “custom ary and traditional u se” is: “ [A] long- 
established, consistent pattern  o f  use, incorporating beliefs and custom s w hich have been 
transm itted from generation to  generation. This use p lays an im portant ro le  in the 
econom y o f  the com m unity .” 36 C.F.R. § 242.4; 50 C .F.R . § 100.4.

Subsistence use o f  fish on the federal lands in the K enai N ational W ilolife R efuge 
and Chugach N ational Forest w ith in  the Kenai River drainage and north o f  the drainage 
does not fall w ithin  the regulatory definition o f  “custom ary and traditional use.” The 
inform ation available to  the B oard indicated that subsistence fishing had been prohibited 
“in all stream s and lakes” o f  the Kenai Peninsula since 1952. S ta ff  R eport at 199. V ery 
little evidence w as presented  to  indicate that fish from the federal lands in the Kenai 
N ational W ildlife R efuge and C hugach N ational Forest w ith in  the K enai R iver drainage 
and north o f  the drainage have been harvested for subsistence use w ith a consistent 
pattern o f  use w ith in  the p ast 50 years or that such use has p layed  an im portant ro le in the 
econom y o f  the com m unity w ith in  the past 50 years.3 N o evidence w as presented for 
portions o f  the area covered by the B oard ’s Custom ary and T raditional use
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and sport fishing.



determ ination.4 Further, even i f  use could be show n to h av e  been custom ary and 
traditional p rio r to  regulatory  changes in 1952, the popula tions o f  the com m unities 
changed after 1952s and no  evidence w as presented  to indicate tha t th e  character o f  the 
com m unities o f  H ope and Cooper Landing has no t likew ise changed. The evidence 
before the B oard did  no t indicate that subsistence use o f  fish  from  the federal lands in  the 
K enai N ational W ildlife R efuge and C hugach N ational F o rest w ith in  the K enai R iver 
drainage and north  o f  the drainage, i f  allow ed, w ould  p lay  an im portan t ro le in the 
econom y o f  the  com m unity .6

The regulations requ ire  the B oard to  determ ine w hich  fish stocks and w ildlife 
populations have been custom arily  and traditionally  used  io r  subsistence and to identify  
the  specific com m unity 's o r area's use o f  specific fish stocks and w ild life  populations.
36 C .F.R . § 242.16(a); 50 C .F.R . § 100.16(a). E ight specific  factors, w hich  m ust be 
generally  exhibited, are established for finding custom ary and  trad itional use:

(1) A  long-term  consistent pattern  o f  use, excluding  interruptions 
beyond the control o f  the com m unity o r area;

(2) A  pattern  o f  use recurring in specific seasons for m any years;
(3) A  pattern  o f  use consisting o f  m ethods and  m eans o f  harvest 

w hich are characterized by efficiency and econom y o f  effort and cost, 
conditioned by  local characteristics;

(4) The consistent harvest and use  o f  fish or w ild life  as related  to 
past m ethods and m eans o f  taking; near, or reasonably  accessible from, the 
com m unity or area;

(5) A  m eans o f  handling, preparing, preserv ing , and sto ring  fish or 
w ildlife w hich has been traditionally used by p as t generations, including
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The area covered by the B oard ’s determ ination includes an area no rth  o f  
T um again  A rm , bu t none o f  the harvest data presented to  the B oard  dem onstrated any use 
o f  this area by residents o f  H ope and C ooper Landing and, thus, d id  not dem onstrate 
“pattern  o f  use” .

The population o f  C ooper Landing declined  and fell a lm ost in h a lf  betw een 1950 
and 1970 and then increased by m ore that ten tim es betw een 1970 and 2003; the 
population o f  H ope alm ost trip led  from  1970 to 2003. Fall et ul at 33 (2004).

O verall harvest and use  rates for salm on w ere low er in H ope and C opper L anding 
than in other study com m unities, and, although estim ated household  ability  to use 
nonsalm on fish w as higher in  C ooper L anding than other com m unities, the total num bers 
w ere still very low'. See Fall et al at 55 and T able IV-75 (2004). M ost residents did not 
favor increased harvest lim its, and m any thought that ex isting  personal use salm on lim its 
w ere too  high. Id. a t 56-57; Tables IV -77, IV-78. Since both  com m unities have an 
econom ic base built on sport fishing and tourism , a subsistence fishery m ay actually harm  
the econom ies o f  the com m unities.



consideration o f  alteration o f  past practices due to recent technological 
advances, w here appropriate;

(6) A  pattern o f  use w hich includes the handing dow n o f  know ledge 
o f  fishing and hunting skills, values, and lore from  generation to 
generation;

(7) A  pattern o f  use in  w hich the harvest is shared or distributed 
w ith in  a definable com m unity o f  persons; and

(8) A  pattern o f  use w hich relates to  reliance upon a  w ide diversity 
o f  fish  and w ildlife resources o f  the area and w hich provides substantial 
cultural, econom ic, social, and nutritional elem ents to the com m unity  or 
area.

36 C .F.R . § 242.16(b); 50 C.F.R. § 100.16(b).

The B oard did not adequately apply the available inform ation in  its analysis o f  the 
eight factors, and the inform ation available w as not sufficient to  show  a  “pattern  o f  use” 
o f  all fish  in fresh w aters on all o f  the federal public lands subject to  the  B o ard ’s 
determ ination. The B oard did not even a ttem pt to  apply the  eight criteria in any level o f  
detail.

T he w ritten  s ta ff report did purport to  apply the eight factors; how ever, this 
analysis w as perfunctory and w as lundam entally  flawed because it w as no t tied  to 
“pattern  o f  use” by residents o f  H ope and C ooper Landing in specific w aters on the  
federal public lands for each covered fish species. The regulatory  requ irem ent for 
custom ary and traditional use determ inations is to  “identify the specific  com m unity ’s or 
area’s use o f  specific fish stocks and w ild life populations,” 36 C .F.R. § 242.16(a);
50 C .F.R . § 100 .16(a), thus, w herever the regulations require a “pattern  o f  u&e,” they are 
referencing a pattern  o f  use o f  a specific area o r o f  a specific stock or popula tion  by  a 
specific com m unity. Six o f  the eight factors re fer to  a “pattern o f  use.”  This “pattern  o f  
use” required  by factors 1 through 3 and 6 through 8 was no t shown.

T he first and m ost im portant factor is a “ long-term  consistent pa tte rn  o f  use, 
excluding interruptions beyond the control o f  the com m unity or area .” The inform ation 
available to the B oard could not support a positive analysis for this key facto r for the 
entire area covered by the determ ination o r for all fish found in the area .7
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Fish  found in  portions o f  the K enai R iver drainage and w aters no rth  o f  the 
drainage include: Chinook, coho, sockeye, chum  and pink salm on, lake trout, D olly  
V arden, rainbow  trout, steelhead trout, grayling, w hitefish and sm elt.



A lthough th e  record did indicate that som e o f  the federal public lands in the  area 
covered by the determ ination w ere used for harvest o f  som e species,8 the B oard did no t 
do a thorough analysis to  determ ine specific areas w here there w as a com m unity “pattern  
o f  use” and instead .ade an overly broad determ ination. The record did not dem onstrate 
any use o f  the  area north o f  .nagain Arm by  residents o f  H ope or Cooper Landing.
The Cook In let C ustom ary and Traditional Subsistence F isheries A ssessm ent indicated 
that less than  2 percen t o f  Cooper Landing households and less than 3.5 percent o f  H ope 
harvested C hinook on federal public lands in 2002/2003 .9 Similarly, less than 2 percent 
o f  Cooper L anding  households harvested p ink  salm on on federal public lands in 
2002/2003, and none harvested chum  salmon, steelhead, o r hooligan.10 Sim ilarly during 
2002/2003, less than  3.5 percent o f  H ope households harvested  lake trout, less than  2 
percent harvested hooligan from  federal public lands, and no steelhead w ere harvested  by  
residents o f  H o p e .11 D ata from  a 2002 harvest survey  sim ilarly  show ed no use or 
extrem ely low  use levels for p ink salm on, chum  salm on, burbot, pike, steelhead, and 
w hilefish in C ooper Landing and for burbot, grayling, pike, steelhead, and w hitefish  in 
H ope.13

V ery little data and alm ost no analysis o f  use over tim e w ere presented to 
the Board. T he oral S taff R eport seem ed to argue tha t factor one could be shown 
based sim ply on current uses and the fact that the com m unity  had been there a 
long time. T ranscrip t at 221. The cfa ff report also attem pted to build a case for a 
long-term  and consistent pattern  o f  use based on historical use by the D ena’ina 
A thabaskans, but th e  uses o f  the D ena’ina w ere no t show n to  continue past the 
mid 20th century or to be linked to usages by the current com m unities o f  H ope and 
Cooper Landing. B y 1919, m ost D ena’ina w ere concentrated around the village o f  
K enai.14 By the 1940s, D ena’ina were rarely seen in the C ooper Landing area .b  
Uses w ere changed by hom esteading in the 1930s and 1940s, by the establishm ent 
o f  the K enai M oose R ange in 1941, and by construction o f  the Sterling H ighw ay 
in 1951. In 1952, usage was further changed by prohib itions on the use o f  gill nets 
in m ost fresh w aters, w hich further em phasized reliance on m arine fisheries, 
although som e fresh w ater subsistence activities continued through snagging o f  
salm on until tha t m ethod w as restricted in 1969 and m ade illegal in 1973.16 Sport
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See, e.g., Fall et al at 51 (2004); S taff R eport a t 216-217.
See S ta ff  R eport at 216, 217.

10 Id. A t 216.
11 Id. A t 217.
12 S ta ffR e p o r ta t2 0 8 .
13 Id. at 209.

S ta ff  R eport a t 20^; Fall et al 2004 at 20; T ranscrip t at 205.
S ta ff R eport at 204.

16 S ta ff  R eport a t 204; Fall et al 2004 at 22-23.



fishing continued in fresh w ater, but subsistence and personal use fishing w ere 
m arine and low er river activities by the early  1970s. Thus, w hile H ope and 
C ooper L anding are long estab lished  com m unities, their uses o f  fish are no t linked 
to  D en a’ina uses, their uses o f  fish from  federal public lands have changed 
dram atically  over time, and all use o f  fish from  the federal pub lic  lands in  recent 
h istory  has consisted o f  sport fishing. Subsistence and personal use fish ing  w ere 
concentrated prim arily in m arine and low er river w aters, no t subject to  federal 
ju risd iction , long before passage o f  A N IL C A .17

Thus, factor one’s com m unity  “pattern  o f  use” w as not dem onstrated  for 
the area and species covered bv  the  B oard ’s custom ary and traditional use 
determ ination for Hope and C ooper Landing. Further, the available data show ed 
the uses in  H ope and Cooper L anding  w ere very different. I f  a p a ttern  o f  use 
exists for one com munity, it does not m ean that it exists for both.

The second factor is a “pattern  o f  use recurring in specific seasons fo r m any 
years .” This factor was not analyzed  in any level o f  detail.

The third factor is a “pattern  o f  use consisting o f  m ethods and m eans o f  harvest 
w hich are characterized by efficiency and econom y o f  effort and cost, conditioned  by 
local characteristics.” This pa tte rn  could not be show n based on the availab le 
inform ation. The staff reports and  public testim ony provided to the B oard  indicated that, 
since at least the early 1950s, any harvest w ith in  .federal lands has been consisten t w ith  
generally  inefficient rod and reel recreational fishing, not w ith effic iency and  econom y o f  
e ffo rt18. The com m unities o f  H ope and C ooper Landing did m ost o f  the ir harvesting  w ith 
rod and reel and showed very low  levels o f  use o f  m ore efficient m ethods o f  harvest even 
w hen state w ater fishing areas w ere considered .19 Further, the availab le harvest data 
indicated low  harvest levels for species o ther than salm on even w hen  all harvests, no t ju s t
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A N IL C A  was adopted in 1980 to allow  rural com m unities engaged  in  a 
subsistence w ay o f  life to  continue to do so, no t to  create new  subsistence opportunities 
or revive past subsistence practices. Therefore, even if  a pattern  o f  use had  been show n 
before 1952, the pre A N ILCA  restrictions should not be considered an  in terruption o f  use 
under the first factor.
I o

M ethods o f  harvest, such  as gillnets, are generally considered to be m ore efficien t 
than rod and reel, although rod and  reel can be an efficient harvest p ractice  for som e 
species and/or in some areas. In this case, m ore efficient harvest w as achieved elsew here 
regardless o f  method.
19 See Fall et al at Tables IV -34, IV -35, IV -46, IV-47 (In 2002/2003, 87 percen t o f  
C ooper L and ing’s salmon and 92 percent o f  its non-salm on fish w as harvested  by ro d  and 
reel and 85 percent o f H ope’s salm on and 90 percent o f  its non-salm on fish w ere 
harvested  w as by rod and reel).



harvests in the federal lands, were considered.20 T hese low  harvest levels are not 
consistent w ith  a “pattern o f  use consisting o f  i ethods and m eans o f  harvest w hich are 
characterized by efficiency and econom y o f  effort and cost.”

T he sixth factor is a “pattern o f  use w hich includes the handing dow n o f 
know ledge o f  fishing and hunting skills, values, and lore from  generation to generation.” 
The S taff R eport did not explore this factor w ith  relation to  Cooper Landing or H ope ,2* 
and the Board also  failed to analyze how  this factor applied to Cooper Landing and H ope. 
The record lacked evidence to  show  intergenerational transm ission am ong current users. 
G iven the extensive population grow th in these com m unities since 1970,2 it should not 
be assum ed that tha t transm ission o f  fishing skills from  generation to generation is a 
“pattern o f  use” w ithin the  com m unities o f  C ooper Landing and Hope.

The seventh factor is a “pattern o f  use in w hich  th e  harvest is shared or distributed
w ithin a definable com m unity o f  persons.” The available inform ation indicated that for
species found in fresh w ater, other than salm on, there w as very little sharing in C ooper 
Landing or H ope and tha t in Cooper Landing even the rate  o f  sharing o f  salm on w as 
extrem ely low. The available record indicated that in C ooper Landing, the h ighest 
reported household  rate o f  giving for a non-salm on freshw ater fish species w as 13.6 
percent o f  households for char, and that the h ighest household ra ’ o f  receiving for a  non­
salm on freshw ater fish species was 5.8 percent for char.24 In H ope, the rates o f  giving 
and receiving non-salm on fish were even low er: the h ighest rate o f  giving for a non­
salm on freshw ater fish species was 3.3 percent for hooligan, and the h ighest rate o f  
receiving for non-salm on fresh water fish w as 15 percent, also for hooligan.25 This factor 
w as not discussed in any level o f  detail for Cooper Landing or H ope in the S taff R eport 
or Board discussions, and the available data do  not provide m uch support for finding a

20 See, e.g., Stc.ff R eport at 216, 217.
21 See S taff R eport at 225.

The population o f  C ooper Landing declined and fell alm ost in h a lf  between 1950 
and 1970 and then increased by more that ten tim es betw een 1970 and 2003; the 
population o f  H ope alm ost tripled from 1970 to  2003. F a l 1 et al at 33 (2004).

See S taff Report at 225 (In Cooper Landing only 8 percent o f  households received  
salm on and only 35 percen t gave salmon; in H ope 66 percent received salm on and 44 
percent gave salm on).

S taff R eport at 211.
S taff R eport at 2 10. Rates for other freshw ater fish, m ore likely to  be found on 

federal lands w ere m uch lower, the next highest rate o f  giving w as 1.7 percent for trout 
and rainbow  trout, and the next highest rate o f  receiving w as 5 percent for trout and 
rainbow  trout. A D F& G  does not believe that hooligan can be  found on all the federal 
public lands north o f  and including the K enai R iver drainage within the Kenai N ational 
W ildlife Refuge and the Chugach National Forest.
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com m unity “pattern  o f use” in w hich fish harvested from  the federal public lands are 
“shared or d istributed w ith in  a definable com m unity o f  persons.”

The eighth  factor is a ‘ pattern  o f  use w hich relates to reliance upon a w ide 
diversity o f  fish  and w ildlife resources o f  the area and w hich provides substantial 
cultural, econom ic, social, and nutritional elem ents to  the com m unity o r area.” A gain 
there w as little  docum entation o f  a pattern o f  use  relating to reliance on fish or gam e from  
the federal pub lic  lands. Dr. Fall, the lead author o f  the Cook Inlet Custom ary and 
Traditional Subsistence F isheries A ssessm ent, prepared by A D F& G , pointed cu t that 
additional inform ation w as available but had no t beei analyzed. T ranscrip t at 311. 
Residents o f  C ooper Landing and Hope rely  upon a relatively low  num ber o f  w ild 
foods,26 and uses and attem pted uses o f  nonsalm on fresh w ater fish are extrem ely low  
indicating tha t they do not p rovide substantial cultural, econom ic, social, and nutritional 
elem ents to the  com m unity. B ecause the econom ies o f  Cooper Landing and H ope are 
built largely upon sport fishing and tourism , it could in fact be argued that residents o f  
these com m unities depend m ore on the use o f  these resources by others than they do on 
direct personal use.

A s show n above, based on the available inform ation, the six factors requiring a 
“pattern o f  u se” do not support a custom ary and traditional use determ ination. The 
available inform ation indicates that although the com m unities o f  C ooper Landing and 
Hope sport fish  on som e o f  the federal public lands, they do not “generally  exhibit” the 
“pattern o f  u se” factors for use o f  fish from  the entire area o f  federal p u b 'ic  lands covered 
by the B o ard ’s determ ination.

Even the two factors, factor 4 and factor 5, that do not refer to a “pattern o f  use,” 
are still tied to specific stocks and areas and uses o f  stocks in those areas under 36 C.F.R.
§ 242.16(a) and 50 C.F.R. § 100.16(a), and these facfors do no t support a custom ary and 
traditional use determ ination for all species or on all the federal public lands north o f  and 
including the K enai R iver drainage within the Kenai N ational W ildlife R efuge and the 
Chugach N ational Forest.

Factor four contains an explicit geographic reference:

A  consistent harvest and use o f  fish or w ild life as related to past 
m ethods and  m eans o f  taking; near, or reasonably accessible from  die 
com m unity or area.
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See S ta ff  R eport at 226 (household averages o f  8.3 in Cooper L anding and 9.1 in 
Hope, com pared to  12.9 in Seldovia, 16.5 in Port G raham , and 21.5 in Nanwalek).



36 C.F.R. § 242.16(b)(4); 50 C.F.R. § 100.16(b)(4). T he m ethods and m eans used on 
federal lands have not been consistent; there have been frequent changes over the years. 
Little or no  evidence o f  consistent use o f  all species or all the federal public lands no rth  
o f  and  including the K enai R iver drainage within the K enai N ational W ildlife R efuge and  
the Chugach N ational Forest w a. _ ented. The area covered by the B oard ’s 
determ ination included no t only ar eas near H ope and C ooper Landing, but m ore d istan t 
areas w here the record  before the Board did  not show  use  by residents o f  H ope and 
Cooper L anding.27 The B o ard ’s determ ination extended to  all fish found in  fresh w ater 
despite lim ited or nonexisten t use o f  m any species and despite the fact that som e species 
w ere stocked by the state. Thus, the record does no t show  the com m unities o f  C ooper 
Landing and H ope “generally  exem plify ’ factor four for use o f  all species and all federal 
public lands north o f  and including the K enai R iver drainage w ithin the Kenai N ational 
W ildlife R efuge and the C hugach N ational Forest.

Factor five deals only w ith handling, but under 36 C .F.R . § 242.16(a) and 
50 C.F.R. § 100.16(a)), th is use m ust be tied to the fish stock  or w ild life  population for 
w hich a C & T finding is m ade:

A  m eans o f  handling, preparing, preserving, and storing fish or 
w ildlife w hich has been traditionally used by past generations, including 
consideration o f  alteration o f  past practices due to recent technological 
advances, w here appropriate.

36 C.F.R. § 242.16(b)(5); 50 C.F.R. § 100.16(b)(5). From  the relatively low am ounts 
harvested,28 it appears tha t m uch o f  the fishing, especially for non-salm on fish, that did 
occur in the federal pub lic  lands m ay have involved im m ediate consum ption rather than 
preservation. H arvest patterns w ere not show n for any species north o f  T um again  A rm . 
The record does not support a finding ihat the com m unities o f  H ope and Cooper L anding  
“generally exhibit” handling, preparing, preserving, and storing fish from  all species or 
on all the federal pub lic  lands north o f  and including the K enai R iver drainage w ith in  the 
Kenai N ational W ildlife R efuge and the C hugach N ational Forest.

The eight regulatory factors for m aking a custom ary and traditional 
determ ination have not been properly applied and could no t reasonably  be  applied, based 
on the available inform ation, to show custom ary and traditional use by residents o f  
Cooper Landing and H ope for all species all the federal public lands north o f  and 
including the Kenai R iver drainage w ithin the Kenai N ational W ildlife R elugc and the 
Chugach N ational Forest. A ny taking o f  fish stocks from outside th t  area in w hich
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The record d id  no t indicate any use by these com m unities north o f  Tum again  A rm , 
but this area was included in the B oard’s determ ination.
28 See, e.g., S ta ff  R eport at 206; Fall et al at Table IV-75.



historical use patterns have been show n does not fall w ith in  the regu la to ry  definition o f  
“ custom ary and traditional use” because there is no “long-established, consistent pattern  
o f  use” o f  the stock or area. See 36 C .F.R. § 242.4; 50 C.F.R. § 100.4. A s C om m issioner 
C am pbell po in ted  out to  the Board, the standard isn ’t w hether a species has “been eaten 
at one tim e or another for subsistence.”29 The B oard  is instead bound  by existing federal 
regulations regarding custom ary and traditional use determ inati ns. T hus, because th 
B o ard ’s determ ination was overly broad and because use o f  all fish  species from  all 
federal public lands north o f  and including the K enai R iver drainage w ith in  the K enai 
N ational W ildlife Refuge and the C hugach N ational F orest is not a  “custom ary and 
trad itional” practice, reconsideration is required.

B. The regulations are inconsistent with ANILCA because they authorize 
a subsistence priority for fishing that is not customary or traditional

Reconsideration is required  because, in adopting the custom ary and traditional use 
determ ination, the Board exceeded A N IL C A ’s purpose o f  providing an opportunity for 
rural residents engaged in a subsistence w ay o f  life to  continue to do so and did not 
adhere to the provisions o f  Section 803 o f  A N ILCA , w hich  authorizes only “subsistence 
uses” w hich are defined as “custom ary and traditional uses.”

Subsistence fishing on federal public lands north o f  and including the K enai R iver 
drainage w ithin the K enai N ational W ildlife R efuge and the C hugach N ational Forest 
ended long before the enactm ent o f  A N ILC A , and thus any subsistence fishery represents 
a new  opportunity and does no t serve A N IL C A ’s purpose o f  allow ing rurai residents 
engaged in a subsistence w ay o f  life to  continue to do so. The inform ation available to 
the B oard indicated that subsistence fishing had been prohibited “in all stream s and 
lakes” o f  the K enai Peninsula since 1952. S ta ff R eport at 199. I f  the B oard had looked at 
A N IL C A ’s purposes for the K enai N ational W ildlife Refuge, it w ould have found that, 
unlike other refuges, its purposes do no t include “continued subsistence use.” Since 
subsistence fishing in this area ended over tw o decades prior to enactm ent o f  A N ILCA , a 
subsistence fishery in this area does not further the purpose o f  continued subsistence use 
under A N ILCA.

As show n above, the B oard  did not have substantial evidence before it that fishing 
for all species on the federal public lands north  o f  and including the K enai R iver drainage 
w ith in  the K enai N ational W ildlife R efuge and the Chugach N ational Forest was 
custom ary and traditional for residents o f  Cooper Landing and Hope. The Board had  no 
evidence before it o f  use o f  portions o f  this area by current residents o f  either Cooper 
Landing or H ope. The Board did have evidence before it indicating tha t areas o f  use and 
uses w ere very different in Cooper Landing and Hope. N onetheless th e  Board lum ped
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Transcript at 295.



C ooper Landing and H ope together and m ade a C & T  determ ination for “all fish” and  
extended the finding to  the entire area o f  federal pub lic  lands north  o f  and including the 
K enai R iver drainage w ithin the K enai N ational W ildlife R efuge and the C hugach 
N ational Forest. In m aking a determ ination for “all fish” the B oard ignored inform ation 
provided  in the m inority recom m endation o f  the in teragency s ta f f  report w hich no ted  tha t 
“none o f  the com m unities show  any use o f  burbot,” S ta ff  R eport at 192, and that 
steelhead  populations “ are thought to  be very  sm all” w ith no harvest currently allow ed. 
Id. The B oard also ignored com m ents from  the chair o f  the C ooper Landing  F ish and 
G am e A dvisory  Com m ittee indicating that a C & T determ ination should not extend to 
g ray ling  because they w ere stocked after subsistence use o f  the d iainage ended in 1952. 
T ranscrip t at 260. Thus, in addition to  m aking a geographically  overbroad determ ination, 
the B oard  m ade a custom ary and traditional use determ ination  for “all fish” w ithout 
substantial evidence o f  such use and despite evidence that a least three fish stocks w ere 
not used  or suitable for subsistence use.

“ [R egu la tions, in  order to  be valid , m ust be consistent w ith  the statute under 
w hich  they are prom ulgated.” United States v. Larionoff, 431 U.S. 864, 873, 97 S.C t. 
2150, 2156 (1977). A N ILCA  authorizes only subsistence uses tha t are “custom ary and 
trad itional.” Section 803 o f  A N IL C A  defines “subsistence uses” as follows:

A s used in this act, the term  “subsistence u ses” m eans the custom ary and 
traditional uses by  rural A laska residents o f  w ild , renew able resources for 
d irect personal or fam ily consum ption as food, shelter, fuel, clothing, tools, 
or transportation; for the m aking and  selling o f  handicraft articles out o f  
nonedible byproducts o f  fish and w ildlife resources taken for personal or 
fam ily consum ption; for bartc or sharing foi personal or fam ily 
consum ption; and for custom ary trade.

16 U.S.C . § 3113 (em phasis added). T o  be a valid subsistence use under this section, any 
fish ing  allow ed m ust be “custom ary and traditional.” This statute should be narrow ly 
construed because it constitutes a federal encroachm ent on a basic aspect o f  state 
sovereignty , a s ta te ’s authority over m anagem ent o f  fish and gam e w ithin its borders.30
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“ [I]f  C ongress intends to alter the usual constitutional balance between the states 
and the Federal G overnm ent, it m ust m ake its intention to do so unm istakably clear in  the 
language o f  the statute.” Gregory v. Ashcroft, 501 U .S. 452, 460 (1991). A ccordingly, 
courts w ill not construe a statute to alter the federal balance unless that result is 
unm istakably  clear in the language o f  the statute. Vermont Agency o f  Natural Resources 
v. United States, 529 U.S. 765, 768, 120 S.Ct. 1858, 1870 (2000). A N IL C A ’s 
subsistence provisions involve the balance o f  federal pow er because m anagem ent o f  fish  
and  w ild life w ith in  its borders is “peculiarly  w ithin [a s ta te ’s] po lice pow ers.” Baldwin v. 
Fish and Game Comm 'n o f  Montana, 436 U .S. 371, 391 (1978).
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Federal courts have already acknow ledged that A N ILC A  only authorizes 
“custom ary and trad itional” subsistence uses on federal public lands in  A laska. United 
States v. Alexander, 938 F .2d 942, 948 (9th Cir. 1991). Only uses that are custom ary and 
traditional are authorized by A N IL C A .

There is nothing in the record  o f  the Board to show  that fishing by residents o f  
Cooper Landing and  H ope for all species on all federal public lands north  o f  and 
including the K enai R iver dr linage w ithin the K enai N ational W ildlife R efuge and the 
Chugach N ational Forest is “custom ary and traditional” . By m aking an unsupported 
custom ary and traditional use determ ination, the B oard  provides a subsistence priority  for 
fishing that does no t fall w ithin the  A N IL C A ’s definition o f  “subsistence uses.” Thus, 
because the B o ard ’s action providing a custom ary and  traditional use determ ination for 
residents o f  C ooper Landing and H ope for “all fish” on all “ federal public lands north  oi 
and including the K enai R iver drainage w ithin the K enai N ational W ildlife R efuge and 
the Chugach N ational Forest” is inconsistent with A N ILC A , reconsideration is required.

C. The regulations are inconsistent with ANILCA because they are likely 
to cause unnecessary restrictions of nonsubsistence use.

Reconsideration is required because, in adopting the custom ary and traditional use 
determ ination, the B oard failed to  recognize its duty to balance the com peting purposes 
o f  A N ILC A jl and to p resen t unnecessary  restrictions on other uses. Section 815 o f  
A N ILCA  provides:

N othing in this subchapter shall be construed as:

(3) authorizing a restriction on the taking o f  fish and w ild life for 
nonsubsistence uses on the public lands (other than national parks and park  
m onum ents) unless necessary  for the conservation o f  healthy populations o f  
fish and w ildlife, for the reasons set forth in section 3 12u o f  this title , to 
continue subsistence uses o f  such populations, or pursuant to  other 
applicable la w ; . . .

16 U.S.C.A. § 3125(3) (2000). It is im portant to note that the largely urban nature o f  the 
Kenai Peninsula and the enhanced need for recreational opportunity in this area was 
recognized p rio r to passage o f  A N ILC A . This was reflected in section 303 o f  A N IL C A  
w here the purposes for the K enai N ational W ildlife R efuge, unlike those o f  other refuges, 
did not include “continued subsistence use” but did explicitly  include “opportunities for 
fish and w ildlife-oriented recreation .” Thus, the purposes o f  continuing to  provide fish

See Ninilchik Traditional Council v. United States, 227 F.3d 1186 (9th Cir. 2000).



and w ildlife oriented recreation  should be balanced against providing new  subsistence 
opportunities, and actions likely  to  lead to unnecessary restrictions on recreational fishing 
should be avoided.

A lthough the unsupported custom ary and traditional use determ ination in this case 
does no t im pose im m ediate d irect restrictions on taking o f  fish and w ildlife for o ther uses 
and, in fact, narrow s the poten tially  eligible users, it can be expected to  lead to 
liberalization o f  take prov isions32 and thus cause unnecessary restrictions for other users. 
A s C om m issioner C am pbell stated to the Board:

O nce the C & T determ ination is in place, I believe you have started down 
the legal road w here it is very hard not to then react favorably to subsequent 
proposals tha t you w ill receive regarding nets, regarding seasons, regarding 
bag limits, m ethods and  m eans, all o f  these things.

T ranscrip t at 289. The B oard  failed to even recognize the recreational purposes o f  the 
K enai N ational W ildlife R efuge in its deliberations, let alone balance them  and avoid 
actions that w ould cause unnecessary  restrictions on recreational uses. Follow ing the 
B oard m eeting, the Southcentral Regional A dvisory Council voted against 
im plem entation o f  the B o ard ’s recom m endation for form ation o f  a subcom m ittee to 
address m ethods and m eans, thereby greatly decreasing the chances for developm ent o f  
com prom ise m easures that w ould  not cause unnecessary restrictions to other users. The 
B o ard ’s regulatory action, i f  no t corrected, w ill thus lead to unnecessary  restrictions on 
nonsubsistence uses in v iolation o f  section 815 o f  A NILCA  and w ithout balancing 
A N IL C A ’s recreational purposes for the K enai N ational W ildlife Refuge.

D. The Board’s interpretation of existing data was in error because it was
not based on full analysis of available information.

Reconsideration is requ ired  because the Board did not consider all available 
inform ation and this failure led to an incorrect determ ination. The Board failed to 
consider A N IL C A ’s purposes for the federal lands Kenai N ational W ildlife Refuge and 
failed to thoroughly analyze available inform ation relating to uses o f  fish by the residents 
o f  Cooper Landing and H ope.

M any o f  the federal lands covered by the B oard’s C& T determ ination for C ooper 
Landing and Hope are in the K enai N ational W ildlife Refuge. As noted above, the 
purposes for the Kenai N ational W ildlife R efuge under section 303 o f  A N ILCA, unlike
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Current federal subsistence provisions m irror state sport regulations, thus the only 
preference currently available to federal users is that they do no t have to purchase a state 
fishing license i f  they lim it their fishing to federal public lands.



other refuges, do no t include “continued subsistence u se” but do explicitly  include 
“opportunities fo r fish and w ildlife-oriented recreation.” The B oard failed  to  recognize 
the unique purposes o f the K enai N ational W ildlife R efuge under A N IL C A  and did  not 
properly balance the com peting purposes o f  A N IL C A  as required under Ninilchik 
Traditional Council v. United States, 227 F .3d 1186 (9th Cir. 2000). P roper balancing  o f  
the com peting purposes o f  A N ILC A  and considering the pre-A N IL C A  lim itations on  
fishing in the K enai N ational W ildlife Refup-, in particular, and the K enai P eninsula  in 
general, w ould have allowed the B oard  to conclude that a custom ary and  traditional use 
determ ination for all fresh w ater fish for residents o f  Cooper L anding  and H ope in  all o f  
the waters north o f  and including the K enai R iver drainage w ithin the K enai N ational 
W ildlife R efuge and the Chugach N ational Forest w as not w arranted.

The B oard also failed to  fully analyze the available inform ation. The State 
provided a sam ple analysis o f  som e o f  the additional inform ation regard ing  use o f  the  
K asilo f drainage fhat could be extracted from  the data gathered in the C ook Inlet 
Custom ary and Traditional Subsistence Fisheries A ssessm ent33 and requested  further 
analysis for all areas. Inform ation regarding past fishing activities collected  through page 
20 o f  the Survey Instrum ent (A ppendix A  o f  the  2004 Cook Inlet C ustom ary and 
Traditional Subsistence F isheries A ssessm ent) was not analyzed for residents o f  C ooper 
Landing and Hope. The Solicitor’s O ffice, in defending the B oard’s consideration o f  the 
option o f  deferring final C & T determ inations, noted that the Board w as faced w ith a 
unique situation in which all the data had not been fully analyzed and w here a m ore 
careful w eighing o f  evidence m ight be w arranted:

As to evidence, i t ’s alw ays judged  in context, i t ’s the only th ing  tha t m akes 
any sense. A nd in an easy case, in a rem ote area o f  the state you probably 
need very little evidence and w e have certainly acted on ev idence that is 
less in quantity than w e have in front o f  us here today. In this case, 
howe /er, the context is com plicated. T he landscape is contentious. W e 
have tw o groups o f  eligible users w ho disagree. A nd we also have at least 
three sets o f  data tha t are unanalyzed. A nd in m y experience w ith  the 
Board tha t’s the first tim e w e actually have s tu ff  but w e haven’t pu t it 
together yet

Transcript at 507. A lthough only one set o f  data w as unanalyzed fo r C ooper L anding  and 
H ope, the rem ainder o f the statem ent is ju s t as true for the portion o f  the proposal to 
provide a custom ary and traditional use determ ination for Cooper L anding  and H ope.
The Board incorrectly acted w ithout analysis o f  the available data in  an apparent a ttem pt
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See Estim ated percentage o f  N inilchik H ouseholds Fishing in the K asilo f R iver 
D rainage (N ovem ber 10, 2005). S im ilar data could have been extracted for Cooper 
L anding and Hope. See, e.g., T ranscript at 310, 311, 318.



to im pose a  com prom ise position on the com peting user groups. Thus, because the  
B oard ’s determ ination w as m ade w ithout fu lly  considering all available inform ation, it 
should be reconsidered.

E . The regulations are arbitrary and capricious.

In o rder to be valid, regulations m ust be reasonable, and n o t arbitrary or 
capricious. Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 4 0 2 ,4 1 5 , 91 S.Ct. 
814, 822 (U .S . 1971).

The B oard  regulation m aking a custom ary and traditional use determ ination fo r 
C ooper L and ing  and H ope is arbitrary and capricious because the  Board failed to  respond  
to  concerns ra ised  by the State and Secretary that the B oard needed to develop w ritten 
procedures and  policies to  govern custom ary and traditional use determ inations. A s a 
result o f  the failure to develop and follow  clear procedures and polices, the Board took  
action tha t w as not consistent w ith its ow n regulations.

P rio r to the B oard’s action, the S tate raised concerns regarding inconsistency and  
lack o f  standards used  by the Board for m aking custom ary and traditional use 
determ inations. The Secretar> responded to these concerns and, on  O ctober 27, 2005, 
d irected  the B oard  to develop w ritten procedures or polices for custom ary and traditional 
use determ inations and to review  “w hether analytic thresholds and benchm arks for 
certain  criteria  are needed and appropriate for inclusion in the decision process.” The 
State requested  that the B oard delay further custom ary and traditional use determ inations 
until after developm ent o f  these policies and procedures, and the S tate po in ted  out that, 
even i f  som e custom ary and traditional use determ inations m ight be appropriate before 
developm ent o f  these policies, action on FP06-09 w ould not be appropriate.34 Dr. Fall 
pointed ou t tha t new  arrivals could represent 75 to 80 percent o f  the population o f  som e 
K enai P en insu la  com m unities, Transcript a t 323, and that these new  arrivals changed 
com m unity  use patterns, T ranscript at 323-24, creating a need for further analysis and 
clear standards for C & T determ inations w here there m ay be subgroups w ithin a 
com m unity  tha t no longer represent the typical pattern o f  the com m unity. Transcript at 
325. The C om m issioner pointed out that the standard isn ’t w hether a resource has been 
eaten for subsistence, and that, i f  that was the standard, the B oard ’s review  process w ould  
be unnecessary:

I believe that th e re ’s probably  now here in A laska you can find that 
any ^pecies that exists h asn ’t been eaten at one tim e or another for 
subsistence. But i f  th a t’s the standard, I can save you guys a lot o f  time.
Y ou d o n ’t need to  do this you know. I t’s ju s t all custom ary and traditional
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use. T he fact that y o u ’re going through this im plies that tha t is som ething -  
it m ust be narrow er than the  fact that, you know , I d o n ’t think th e re ’s a 
thing in  A laska that som ebody h asn ’t eaten at som e po in t w hen they  w ere 
hungry  enough and in need and they happed to  be there.

So, w hile I have m y standard o f  vhat long-term  consistent pattern  o f  
use w ould  be, w hat I think is m ost as [sic] im portant that this B oard  have its 
standard  that it can apply consistently  case by case and th a t’s w hy I ’m 
sim ply  suggesting that you d e le ' until you w ork that out.

Transcript at 295. The representative for the C ooper Landing F ish and G am e A dvisory  
Com m ittee supported the S tate’s request for deferral. T ranscript at 261.

The B oard  proceeded to  m ake a custom ary and traditional use determ ination 
w ithout first developing any w ritten  policies or procedures and w ithout defining w hat 
would constitu te  a “pattern o f  use” by a com m unity. A s a result, the B oard  m ade a 
determ ination despite a  lack o f  evidence o f  a com m unity level “pattern  o f  use” fo r all o f  
the species and area covered by the B oard ’s determ ination.

The object o f  the final rules is purportedly to provide for custom ary and trad itional 
subsistence uses, bu t the record does not dem onstrate tha t all o f  the fishing allow ed is 
custom ary or traditional. The term  “custom ary and traditional use is defined  by 
regulation to m ean:

[A] long-established, consistent j  a ttem  o f  use, incorporating beliefs and 
custom s w hich have been transm itted from  generation to generation. This 
use p lays an im portant role in the econom y o f  the com m unity.

36 C.F.R. § 242 .4 ; 50 C.F.R. § 100.4. C ustom ary and traditional use is determ ined by 
applying eight regulatory  factors that a com m unity m ust “generally exh ib it.” W hile the 
State agreed tha t it is no t necessary fo r a c im munity to dem onstrate all eight criteria, as 
the C om m issioner indicated to the Board, som e o f  the factors m ust be m et, and a long ­
term  consistent pattern  o f  use m ust be shown:

As w as poin ted  ou t earlier you don’t have to  m eet all eight factors, but it is 
im portant tha t you sort o f  m eet som e o f  them. As M s. A rm strong  correctly 
said I believe, if  you  d o n ’t m eet the first, long-term  consistent pattern  o f  
use, you  m ight as w ell not bother w ith  the rest.

Transcript at 286. The B oard proceeded to m ake a custom ary and traditional use 
determ ination w ithout developing a record to show  a com m unity level “ long-term  
consistent pattern  o f  use” and w ithout show ing that such “use plays an im portan t ro le  in
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the econom y o f  the com m unity .” Thus, the B oard’s action in providing a custom ary and 
traditional use determ ination for Cooper Landing and H ope fo r all freshw ater fish on the 
federal public lands in w aters north o f  and including the K enai R iver drainage w ithin the 
K enai National W ildlife R efuge and the Chugach N ational Forest w as arbitrary and 
capricious because it w as inconsistent w ith both tire regulatory  definition o f  “custom ary 
and traditional use” and w ith the regulatory requirem ents for finding “custom ary and 
traditional use.”

The B oard’s failure to adopt and follow a w ritten po licy  for custom ary ar ' 
traditional use determ inations, and its failure to follow  its ow n regulations definn.fa 
custom ary and traditional use and regulations listing factors that m ust be “generally 
exhibited” before a positive custom ary and traditional u se  determ ination is m ade, renders 
the final rules arbitrary an d  capricious. Accordingly, the B oard  should reconsider its 
decision to adopt these invalid  regulations providing a custom ary  and traditional use 
determ ination for Cooper Landing and Hope.

F. New information requires reconsideration.

The Board appears to have relied upon the assum ption that stakeholders w ould 
m eet as a subcom m ittee under the Southcentral R egional A dvisory  Council and develop 
subsistence preference prov isions that w ould be acceptable to  all user groups.33 A t its 
m eeting on M arch 14, 2006, the  Southcentral Regional A dvisory Com m ittee voted 
against im plem entation o f  the B oard ’s recom m endation fo r form ation o f  a subcom m ittee 
to  address m ethods and m eans. This is new  inform ation, w hich  underm ines the basis o f  
the B oard ’s decision, ju stifies  reconsideration.

IV. Conclusion.

The regulations finding custom ary and traditional u se  o f  fish stocks in w aters 
north o f  and including the K enai R iver drainage w ithin the K enai N ational W ildlife 
R efuge and the C hugach N ational Forest for residents o f  C ooper Landing and H ope are 
inconsistent with A N IL C A  and w ith  Fe deral Subsistence M anagem ent Regulations. The 
regulations ignore regulatory  and statutory definitions and criteria. The regulations 
authorize fishing that is no t customar} and traditional and tha t w ill lead to unnecessary 
restrictions on other users. The regulations ignore inform ation that was available to the 
Board and requests from  the  State o f  A laska for analysis o f  tha t inform ation. The 
regulations provide a subsistence preference for residents o f  C ooper Landing and H ope 
for all species in an area w hen  extensive data did not show  a  com m unity pattern o f  use 
for all species or for the en tire area covered by the determ ination. The regulations are
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arbitrary and capricious. F o r these reasons, the State o f  A laska respectfully  requests th a t 
the  Federal Subsistence Bo. ’ reconsider its final rules finding custom ary and traditional 
use by C ooper Landing and H ope residents o f  all fish stocks in w aters no rth  o f  and 
including the K enai River drainage w ithin the K enai N ational W h J life  R efuge and the 
C hugach N ational Forest.

STA TE O F A LASK A 
D EPA R TM EN T OF FISH



t C e n a i  P e n i n s u l a  F i s h e r m e n ' s  A s s o c i a t i o n  .
W orking To E nrurc The fu h ir*  O f O ur Fishery

43961 Kalifom sky Beach Road * Suite F  • Soldotna, A laska  99669 
(907) 262-2492 • F a x  (907) 262-2898 * E  M ail: kpfa@alaska.net

March 2 ,2007

Representative Kurt Olson 
State Capitol, Room 408 
Juneau, AK 99801-1182

Representative Olson,

The Kenai Peninsula Fishermen’s Association represents commercial fishermen 
throughout Cook Inlet waters.

Many of our fishing families have been here for several years. Some arc dcsccndcnts of 
Alaskan native inhabitants and others have established homestead acreage; headquarter 
sites to support their fishing operations to establish a home for their families. It is 
significant to say that it was necessary to live off the land to feed their families in the 
long winters and busy summers.

The subsistence lifestyle in many ways was the beginning for commercial fisheries. It 
required a customary and traditional knowledge base to understand what, where and 
when a resource was available. The ability to trade and barter developed into marketing 
and payment for goods and services. We do believe that subsistence was and is an 
important pioneer lifestyle and should be respected and protected when necessary.

The population of south-central Alaska has increased intensely in the last century. The 
definition of “subsistence” has changed and the identification of a subsistence person is 
not as clear. Questions arise over what lifestyles are we preserving in a semi urban 
environment? What are the goals of a subsistence priority in a fully utilized resource?
In the community of the Kenai Peninsula with obvious accessibility to modem lifestyles, 
transportation systems and public utilities, what is the identification with customary and 
traditional in present times? Is there a direct continuum of the practices of the past? Is 
there a lack of nutrition or well being for the Peninsula Community?

KPFA supports HJR 4 in its quest to fully identify the eight factors in determining a 
subsistence priority in the Ninilchik, Hope and Cooper Landing areas. We believe that

mailto:kpfa@alaska.net
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a thorough review with consideration of current Alaska Department ofFish and Game 
biological information and of the changes within die community should be conducted 
immediately. It is apparent that the current system of selection lacks the full support of 
the south-central community and may affect negative changes that will harm the integrity 
of the subsistence program in to the future.

Respectfully,

The Kenai Peninsula Fishermen’s Association 
Board of Directors

43961 Kalifornsky Beach Road • Suite F  • Soldotna, Alaska 99669 
(907)262-2492 * Fax:(907)262-2898  • EM ailkpfa@ alaska.net
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ADF&G Comments on FRFR06-02/03/08 
Ninilchik C&T for the Kenai River

T h a n k  y o u , M r. C h a irm a n . F irs t, I w o u ld  l ik e  to  e n te r  A D F & G  s w r it te n  
c o m m e n ts  in to  th e  re c o rd . T h e y  c o n s is t  o f  th re e  d o c u m e n ts ,  w h ic h  y o u  
s h o u ld  h a v e  re c e iv e d  a  fe w  w e e k s  a g o :

1. A n  O c to b e r  2 6 , 2 0 0 6  le t te r  fro m  C o m m is s io n e r  C a m p b e ll  to  F S B  
C h a irm a n  M ik e  F le a g le ;

2 . A  d o c u m e n t  t i tle d : “ A tta c h m e n t 1: A D F & G  P a g e -b y -P a g e  
D e ta i le d  C o m m e n ts  o n  S ta f f  A n a ly s is  F R F R 0 6 -0 2 /0 3 /0 8 ,  D a te d  
O c to b e r  3 1 , 2 0 0 6 ;” a n d

3. A  d o c u m e n t  title d : “A tta c h m e n t 2 : A D F & G  S p e c if ic  C o m m e n ts  o n  
D r. W o l f e ’s P a p e rs .”

I ’m  n o t g o in g  to  g o  th ro u g h  th e  D e p a r tm e n t’s c o m m e n ts  in  g re a t  d e ta il  
b e c a u s e  y o u  h a v e  th e m  b e fo re  y o u  in  w r itin g . I d o , h o w e v e r , w a n t to  c o v e r  
s o m e  m a jo r  p o in ts .

A n d  th e n , w ith  th e  C h a i r m a n ’s p e rm is s io n , I w o u ld  lik e  to  h a v e  D r. J im  F all 
w ith  th e  D e p a r tm e n t 's  S u b s is te n c e  D iv is io n  a s s is t  w ith  a n s w e r in g  a n y  
q u e s t io n s  re g a rd in g  th e  D e p a r tm e n t’s w o rk  a n d  f in d in g s  o n  th is  s u b je c t 
m a tte r .

Previous C&T Determinations on the Kenai Peninsula

I ’ll b e g in  b y  r e i te ra t in g  th e  D e p a r tm e n t’s s tro n g  o b je c tio n  to  th e  s ta te m e n t in 
th e  fe d e ra l s t a f f  a n a ly s is  th a t n e w  in fo rm a tio n  p ro v id e d  b y  th e  D e p a r tm e n t 
s u b s ta n t ia te s  th e  B o a r d 's  p re v io u s  C & T  d e te rm in a tio n  fo r  N in ilc h ik  fo r th e  
K a s i lo f  d ra in a g e ,  a n d  th a t n o  n e w  in fo rm a tio n  is p ro v id e d  re g a rd in g  th e  
B o a r d ’s p r e v io u s  C & T  d e te rm in a tio n  fo r  H o p e  a n d  C o o p e r  L a n d in g  fo r th e  
K e n a i R iv e r  D ra in a g e .

F o r  re a s o n s  th a t w e re  o u tl in e d  in o u r  R F R s , th e  D e p a r tm e n t s tro n g ly  
d is a g re e s  w ith  th e se  c o n c lu s io n s  a n d  c o n t in u e s  to  a s s e r t  th a t th e  B o a rd 's  
p re v io u s  C & T  d e c is io n s  fo r  H o p e , C o o p e r  L a n d in g , a n d  N in ilc h ik  w e re  
a rb it ra ry , c a p r ic io u s ,  a n d  in  v io la tio n  o f  law . In  th e  c a s e  o f  H o p e  a n d  
C o o p e r  L a n d in g , th e  B o a rd  d id  n o t c o n s id e r  a ll o f  th e  a v a i la b le  in fo rm a tio n .



In  th e  c a s e  o f  N in i lc h ik ,  th e re  is n o  e v id e n c e  in d ic a t in g  th a t s u b s is te n c e  u se  
o f  f ish  f ro m  th e  fe d e ra l 1;» id s  in  th e  K a s i lo f  d r a in a g e  w a s  e v e r  p a r t  o f  a  lo n g ­
te rm  c o n s is te n t  p a t te rn  o f  u se  re c u r r in g  o v e r  m a n y  y e a rs  fo r  th e  c o m m u n ity  
o f  N in ilc h ik .

T h e  D e p a r tm e n t c o n t in u e s  to  o b je c t  to  th e se  p r e v io u s  B o a rd  d e c is io n s  a n d  
o b je c ts  to  th e  B o a r d ’s d e c is io n  to  c o n s id e r  th e  re la te d  q u e s tio n  th a t is  n o w  
b e fo re  y o u .

C&T for the Community of Ninilchik in the Kenai River Drainage

T h e  fe d e ra l s t a f f  a n a ly s is  c o n c lu d e s  th a t fu r th e r  a n a ly s is  o f  N in i lc h ik ’s u se s  
o f  fish  in  th e  K e n a i R iv e r  a re a  a re  w a r ra n te d  b a s e d  u p o n  n e w  in fo rm a tio n  
p ro v id e d  b y  th e  D e p a r tm e n t a n d  th e  N in ilc h ik  T ra d i t io n a l  C o u n c i l  (N T C ). 
T h e  D e p a r tm e n t  s t r o n g ly  d is a g re e s  w ith  th is  c o n c lu s io n  fo r  th re e  re a so n s :

1. N o  e v id e n c e  h a s  b e e n  p ro v id e d  to  d e m o n s t r a te  a  lo n g - te rm  
c o n s is te n t  p a t te rn  o f  u se  b y  th e  c o m m u n ity  o f  N in i lc h ik  o f  th e  
fe d e ra l la n d s /w a te r s  w ith in  th e  K e n a i R iv e r  d ra in a g e ;

2 . T h e  fe d e ra l s t a f f  a n a ly s is  m is in te rp re ts  a n d  m is u s e s  D e p a r tm e n t 
f in d in g s  to  in c o rre c tly  s u p p o r t a  p o s i t iv e  C & T  f in d in g ; an d

3 . T h e  B o a rd  s h o u ld  d e la y  m a k in g  a n y  a d d i t io n a l  C & T  
d e te rm in a t io n s  u n til it h a s  d e v e lo p e d  w r itte n  p o lic ie s  a n d  
p ro c e d u re s  fo r  m a k in g  su c h  d e te rm in a tio n s  a s  d ire c te d  b y  th e  
S e c re ta ry .

1. N o  e v id e n c e  h a s  b e e n  p ro v id e d  to  d e m o n s tra te  a  lo n g - te rm  c o n s is te n t  
p a tte rn  o f  c o m m u n ity  u s e

T o  s u p p o r t a  p o s i t iv e  c u s to m a ry  a n d  tra d itio n a l u s e  d e te rm in a tio n ,  th e  
B o a rd ’s  r e g u la tio n s  a t 5 0  C .F .R . § 1 0 0 .1 6 (b )  a n d  3 6  C .F .R . § 2 4 2 .1 6 (b ) 
r e q u ire  a  c o m m u n ity  o r  a re a  to  “ g e n e ra lly  e x h ib i t” e ig h t fa c to rs . S ix  o f  
th o s e  e ig h t fa c to rs  s p e a k  to  a “ p a t te rn  o f  u s e .”

A lth o u g h  th e  fe d e ra l s t a f f  a n a ly s is  a t te m p ts  to  a d d re s s  th e se  e ig h t fa c to rs , it 
fa ils  to  in c o rp o ra te  a ll o f  th e  in fo rm a tio n  p re v io u s ly  p re s e n te d  w ith  re g a rd  to  
F P 0 6 -0 9 , a n d  c o n tin u e s  to  fail to  d e m o n s tra te ,  b a s e d  u p o n  fac t, th a t th e  
c o m m u n ity  o f  N in i lc h ik ’s u ses  o f  th e  K en a i R iv e r  d ra in a g e  g e n e ra l ly  e x h ib it
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th e  e ig h t  r e g u la to ry  fa c to rs  o r  e v e n  th a t th e  c o m m u n i ty ’s u s e  g e n e ra lly  
s a t i s fy  a n y  o f  th e  e ig h t  fa c to rs  w ith  re g a rd  to  f ish  s to c k s  in  th e  K e n a i R iv e r  
d ra in a g e .

T h e  a n a ly s is  d e m o n s tra te s  th a t th e re  is  so m e  le v e l o f  u s e  o f  th e  f ish e ry  
r e s o u rc e s  u n d e r  fe d e ra l ju r i s d ic t io n  in  th e  K e n a i R iv e r  d ra in a g e  b y  so m e  
m e m b e r s  o f  th e  c o m m u n ity  o f  N in ilc h ik . H o w e v e r ,  th e re  is a b s o lu te ly  
n o th in g  to  in d ic a te  th a t  th is  u se  re p re s e n ts  a n y th in g  o th e r  th a n  o c c a s io n a l 
s p o r t  f is h in g ; u n lik e  th e  n e t f ish e r ie s  th a t o c c u r  in  th e  lo w e r  r iv e r , o r  in  a re a s  
c lo s e r  to  N in ilc h ik , th e  f is h e r ie s  in  fe d e ra l w a te rs  o f  th e  K e n a i R iv e r  a re  n o t, 
a n d  fo r  th e  c o m m u n ity  o f  N in ilc h ik , h a v e  n o t  e v e r  b e e n  c h a ra c te r iz e d  b y  
e f f ic ie n c y  a n d  e c o n o m y  o f  e f fo r t  a n d  co s t.

T h e  e ig h t  fa c to rs  lis te d  in  re g u la tio n  h a v e  to  c o u n t fo r  s o m e th in g . T h e  u se  
d e m o n s tra te d  in  th e  fe d e ra l s ta f f  a n a ly s is  -  fo r  re a s o n s  th a t I ’m  a b o u t to  
a r t ic u la te  -  is n o t c h a ra c te r is t ic  o f  a  lo n g - te rm  c o n s is te n t  p a t te rn  o f  
c o m m u n ity  u se .

2. F e d e ra l s t a f f  a n a ly s is  m is in te rp re ts  D e p a r tm e n t d a ta  an d  f in d in g s

B y  w a y  o f  b a c k g ro u n d , th e  D e p a r tm e n t h a s  c o n d u c te d  tw o  s tu d ie s  -  o n e  
p u b l is h e d  in  2 0 0 0  a n d  th e  m o s t re c e n t p u b lish e d  in  2 0 0 4  -  re g a rd in g  
N in i l c h ik ’s u se  p a tte rn s  o f  f ish e ry  re s o u rc e s  in c lu d in g , b u t n o t lim ite d  to , 
u s e  o f  th e  K e n a i R iv e r  d ra in a g e . B o th  s tu d ie s  ' ’'e re  c o n d u c te d  a t th e  re q u e s t 
o f f  e O f f ic e  o f  S u b s is te n c e  M a n a g e m e n t a n d  b o th  s tu d ie s  so u g h t to  
c h a ra c te r iz e  c o m m u n ity  u se s  u s in g  sc ie n tif ic  m e th o d s  a n d  ra n d o m  s a m p le s .

In  c o n d u c t in g  th e se  s tu d ie s ,  th e  D e p a r tm e n t d id  s ig n if ic a n t  p u b lic  o u tre a c h  
d u r in g  all s ta g e s  o f  th e  s tu d y  -  d e s ig n , c o n d u c t in g  th e  s tu d y , r e v ie w in g  th e  
f in d in g s  p r io r  to  f in a liz in g . T h e  D e p a r tm e n t s u b c o n tra c te d  w ith  th e  
N in ilc h ik  T rad itio n a l C o u n c il  to  a s s is t w ith  th e  h o u s e h o ld  su rv e y s  in th e  
m o re  re c e n t  s tu d y  c o m p le te d  in 2 0 0 4 .

T h e  f in d in g s  fro m  b o th  o f  th e se  s tu d ie s  a re  c o n s is te n t.  T h e  c o m m u n ity  o f  
N in ilc h ik  h a s  h ig h  le v e ls  o f  u se  fo r a re a s  c lo s e r  to  th e  c o m m u n ity  ( i .e ., th e  
N in ilc h ik  R iv e r  an d  D e e p  C re e k ) . T h e  c o m m u n ity  -  b o th  h is to r ic a lly  an d  
s till to d a y  -  te n d s  to  fo c u s  m u c h  o f  its  f ish in g  e f fo r t in m a rin e  (s a lt)  w a te rs  
c lo s e r  to  h o m e . T h e  f in d in g s  d id  s h o w  so m e  u se  in  th e  K e n a i R iv e r , bu t th e  
u s e  w a s  h ig h e s t c lo s e s t  to  th e  c o m m u n ity  in th e  lo w e r  K en a i R iv e r  an d  
lo w e s t in  th e  u p p e r  K en a i R iv e r  fu r th e r  fro m  th e  c o m m u n ity .
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T h e  fe d e ra l s t a f f  a n a ly s is  h e a v i ly  re fe re n c e s  a n o th e r  s tu d y  c o m m is s io n e d  b y  
th e  B u re a u  o f  In d ia n  A ffa ir s  a n d  c o n d u c te d  b y  th e  N in i lc h ik  T ra d i tio n a l 
C o u n c i l .  H o w e v e r ,  th is  s tu d y  a p p e a rs  to  h a v e  b e e n  a n  “ o p p o r tu n i ty  s a m p le ” 
r a th e r  th a n  a  “ ra n d o m  s a m p le ,”  m e a n in g  th a t  it p e r ta in s  to  ju s t  tr ib a l 
m e m b e rs ,  n o t th e  e n t i r e  N in i lc h ik  c o m m u n ity .  A N IL C A  p ro v id e s  a ru ra l, 
n o t tr ib a l p re fe re n c e .  N e v e r th e le s s ,  th is  s tu d y ’s f in d in g s  w e re  a lso  
c o n s is te n t  w ith  th e  D e p a r tm e n t’s f in d in g s  in  th a t  th e y  d e m o n s tra te d  lo w  
le v e ls  o f  u se  o f  th e  K e n a i R iv e r  d ra in a g e .

Lifetime use data

L e t ’s ta lk  fo r  a  m o m e n t  a b o u t l i f e t im e  u s e  d a ta  b e c a u s e  th is  d a ta  is  th e  fo c u s  
o f  th e  fe d e ra l s t a f f  a n a ly s is  a n d  th e  p r im a ry  b a s is  fo r  th e  fe d e ra l s t a f f s  
p o s i t iv e  C & T  re c o m m e n d a t io n . T h e  D e p a r tm e n t’s l i f e t im e  u se  d a ta  
in d ic a te s  th a t  1 3 %  o f  N in i lc h ik  h o u s e h o ld s  c la im  “ f re q u e n t u s e ”  o f  fed e ra l 
w a te rs  o f  th e  K e n a i R iv e r . “ F re q u e n t u s e ”  in  th e  s u rv e y  w a s  d e f in e d  a s  “ju s t  
a b o u t e v e ry  y e a r ,”  b u t  d o e s  n o t s p e c ify  h o w  m a n y  t im e s  p e r  y e a r  o r  th e  le v e l 
o r  h a rv e s t.

S im ila r ly , 4 %  o f  N in ilc h ik  h o u s e h o ld s  c la im  “ in te rm itte n t  u s e ” o f  fed e ra l 
w a te rs  o f  th e  K e n a i R iv e r . “ In te rm it te n t”  w a s  d e f in e d  in  th e  s u rv e y  a s  “ o n  
a n d  o f f  o v e r  th e  y e a r s .”  W h e n  c o m b in e d , th e  c la im s  o f  “ f r e q u e n t” a n d  
“ in te rm it te n t”  u s e  o f  th e  fe d e ra l w a te r s  o f  th e  K e n a i R iv e r  fo r  th e  
c o m m u n ity  o f  N in ilc h ik  to ta l 17% .

W h a t th e  fe d e ra l a n a ly s is  d o e s  n o t in c lu d e , h o w e v e r ,  is th e  in fo rm a tio n  
p ro v id e d  in  T a b le  IV -5 4  (p a g e  113) o f  th e  s a m e  s tu d y . T h is  ta b le  s h o w s  th a t 
w h e n  a sk e d  o f  th e  lo c a tio n  u se d  to  h a rv e s t  fish  in  th e  s tu d y  y e a r , n o  m o re  
th a n  7 %  o f  th o s e  in te rv ie w e d  in d ic a te d  th a t th e y  c a u g h t fish  in  fed e ra l 
la n d /w a te rs . T h is  lo w  p e rc e n ta g e  s u g g e s ts  th a t th e  l i f e t im e  u s e  f ig u re s  m ay  
b e  in f la te d  a b o v e  a n n u a l u se  le v e ls .

T h e  fe d e ra l s t a f f  a n a ly s is  a lso  d o e s  no t in c lu d e  T a b le  IV -51  (p a g e  110) o f  
th e  s a m e  s tu d y . T h is  ta b le  d e m o n s tra te s  th a t C o o p e r  L a n d in g  a n n u a l u se  
le v e ls  fo r  th e  u p p e r  K e n a i R iv e r  an d  a re  a t le a s t a s  h ig h  a s  4 0 %  -  s ix  tim e s  
h ig h e r  th a n  th e  u s e  le v e ls  fo r  N in ilc h ik . W h ile  th e  D e p a r tm e n t ( fo r  all o f  th e  
re a s o n s  a d d re s s e d  in  o u r  R F R ) d o e s  n o t b e l ie v e  th a t e v e n  th e  C o o p e r  
L a n d in g  a n n u a l u se  le v e ls  s u p p o r t a  p o s it iv e  C & T  d e te rm in a tio n , it is v e ry  
i l lu m in a tin g  w h e n  y o u  re c o g n iz e  th e s e  re c e n t  a n n u a l u s e  le v e ls  a re
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s ig n if ic a n t ly  h ig h e r  th a n  th e  c o m b in e d  “ f r e q u e n t” a n d  “ in te rm i t te n t”  li fe tim e  
u s e  le v e ls  (1 7 % ) fo r  th e  c o m m u n ity  o f  N in i lc h ik  fo r  th is  s a m e  a re a .

I h a v e  to  w o n d e r  i f  w e  w e re  to  c o n d u c t  th is  s a m e  s tu d y  to d a y  o n  s o m e  o f  
th e  a v id  f is h in g  c o m m u n it ie s  w h e th e r  th e  re s id e n ts  o f  th o s e  c o m m u n it ie s  
m ig h t n o t d e m o n s tr a te  h ig h e r  li fe tim e  u se  n u m b e rs  fo r  th e  K e n a i R iv e r  th a n  
th e  c o m m u n ity  o f  N in ilc h ik . A n d  so , th e se  n u m b e rs  ta k e n  a lo n e  w ith o u t 
c o n te x t  a re  m e a n in g le s s .

Other Issues

T o  p ro v id e  fu r th e r  c o n te x t, 1 w a n t to  q u ic k ly  r a is e  s e v e ra l re la te d  is s u e s  th a t 
s h o u ld  fa c to r  in to  to d a y ’s d is c u s s io n :

1. R e g u la to ry  C lo s u re  -  th e  fe d e ra l s ta f f  a n a ly s is  a rg u e s  th a t th e  1952 
c lo s u re  w a s  a n  in te r ru p tio n  b e y o n d  th e  c o m m u n ity ’s c o n tro l an d  th a t 
it in te r ru p te d  u se  p a tte rn s . H o w e v e r , th e  fe d e ra l s t a f f  a n a ly s is  d o e s  
n o t p ro v id e  a n y  e v id e n c e  o f  s u b s is te n c e  u se  in  th e s e  w a te rs  b y  
N in i lc h ik  c o m m u n ity  re s id e n ts  p r io r  to  th e  c lo s u re .  H o w  c a n  th is  
c lo s u re  in te r ru p t s o m e th in g  th a t w a s n ’t th e re ?

2. C h a n g in g  D e m o g ra p h ic s  -  th e  c o m m u n ity  o f  N in ilc h ik  to d a y  b e a rs  
l i t t le  r e s e m b la n c e  to  th e  1952 c o m m u n ity  o f  N in ilc h ik . T o d a y , th e  
c o m m u n ity  is s e v e n  tim e s  la rg e r  an d  h a s  h a d  an  in f lu x  o f  n e w  
re s id e n ts  w h o  b ro u g h t w ith  th e m  an  in te re s t  in s p o r tf is h in g  a n d  w h o  
c a n  e a s i ly  a c c e s s  th e  u p p e r  K en a i R iv e r  b y  ro ad .

3. C o n s tru c t io n  o f  th e  R o a d  -  th e  c o n s tru c t io n  o f  th e  ro a d  in (1 9 5 2 ? )  no 
d o u b t in c re a s e d  th e  a c c e s s ib il i ty  o f  th e  u p p e r  K e n a i R iv e r  to  th e  
c o m m u n ity  o f  N in ilc h ik . In  c o n d u c t in g  th e se  re c e n t  s tu d ie s , th e  u se s  
o f  a n y  N in ilc h ik  re s id e n t in h is  o r  h e r  4 0 s  o r  5 0 s  r e p re s e n te d  u se  p o s t­
d a tin g  th e  c o n s tru c tio n  o f  th e  ro a d  a n d  th e re fo re  r e p re s e n ts  
s p o r tf is h in g  u se , no t s u b s is te n c e  u se .

4 . P u rp o se s  o f  th e  R e fu g e  -  T h e  p u rp o s e s  o f  th e  K en a i N a tio n a l W ild life  
R e fu g e  u n d e r  S e c tio n  303  o f  A N IL C A , u n lik e  o th e r  re fu g e s  d o  no t 
in c lu d e  “c o n t in u e d  s u b s is te n c e  u s e ,” b u t d o  e x p l ic i t ly  in c lu d e  
“ o p p o r tu n i t ie s  fo r f ish  a n d  w ild l ife -o r ie n te d  r e c r e a t io n .”
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3 . D e la y  F u r th e r  C & T  d e te rm in a t io n s  u n ti l  w r i t te n  p o lic ie s  a n d  p ro c e d u re s  

a r e  d e v e lo p e d

T h e  D e p a r tm e n t  h a s  re p e a te d ly  r a is e d  c o n c e rn s  in  th e  p a s t re g a rd in g  th e  
B o a  d ’s in c o n s is te n c ie s  a n d  la c k  o f  s ta n d a rd s  u s e d  b y  th e  B o a rd  in  m a k in g  
C & T  u s e  d e te rm in a tio n s .  T h e  S e c re ta ry  o f  th e  In te r io r  re s p o n d e d  to  th e se  
c o n c e rn s  a n d , o n  O c to b e r  2 7 , 2 0 0 5 , d ir e c te d  th e  B o a rd  to  d e v e lo p  w ritte n  
p ro c e d u re s  o r  p o l ic ie s  fo r  C & T  u s e  d e te rm in a t io n s  a n d  to  re v ie w  “ w h e th e r  
a n a ly t ic  th re s h o ld s  a n d  b e n c h m a rk s  fo r  c e r ta in  c r i te r ia  a re  n e e d e d  an d  
a p p ro p r ia te  f o r  in c lu s io n  in  th e  d e c is io n  p r o c e s s .”

T h e  B o a rd  h a s  y e t to  d e v e lo p  su c h  w r it te n  p o l ic ie s  a n d  p ro c e d u re s  an d  
c o n t in u e s  to  ta k e  a c t io n  th a t  is  n o t  c o n s is te n t  w ith  its  o w n  re g u la tio n s . 
T h e re fo re ,  th e  D e p a r tm e n t u rg e s  th e  B o a rd  n o t to  m a k e  a n y  fu r th e r  C & T  
d e te rm in a t io n s  u n til th e  fe d e ra l s u b s is te n c e  m a n a g e m e n t p ro g ra m  
e s ta b l is h e s  p o l ic y  a n d  p ro c e d u re s  fo r  th e s e  a n a ly s e s  a n d  f in d in g s  as  d ire c te d  
b y  th e  S e c re ta ry .

In  c lo s in g , fo r  a ll o f  th e  re a s o n s  th a t I ’v e  ju s t  a r t ic u la te d ,  th e  D e p a r tm e n t 
u rg e s  th e  B o a rd  n o t to  m a k e  a  p o s i t iv e  C & T  d e te rm in a t io n  fo r  th e  
c o m m u n ity  o f  N in ilc h ik  o n  th e  K e n a i R iv e r . A n d  a ls o , b e c a u se  sh o u ld  th e  
B o a rd  a d o p ts  th is  u n fo u n d e d  C & T  d e te rm in a t io n ,  it w ill c re a te  fed era l 
s u b s is te n c e  f is h e r ie s  in th e  K e n a i R iv e r ,  w h ic h  w ill -  g iv e n  th e  a lre a d y  fu lly  
a l lo c a te d  s to c k s  in  C o o k  In le t -  re s u lt  in  u n n e c e s s a ry  re s tr ic tio n s  o n  n o n ­
s u b s is te n c e  u se rs .

W ith  th a t, D r. J im  F a ll a n d  I w ill b e  h a p p y  to  a n s w e r  a n y  q u e s tio n s  th a t y o u  
m a y  h a v e . . .
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HJR4
Reasons to Oppose 

By Ninilchik Traditional Council

The Sponsor and State insist that the C& T use finding will result in a “crippling” 
effect on all the Kenai fisheries, and will shut down other non-subsistence uses. 
The fact is that 2 weeks ago the SouthCentral Regional Advisory Council 
(SCRAC). largely based on N inilchik Traditional C ouncil's (NTC) 
recommendations, sent a proposal for subsistence fisheries on the Kenai to the 
Federal Subsistence Board (FSB) that is consistent w ith conservation, does not 
effect other sport and com mercial fisheries, and takes only a small share o f  the 
plentiful fish stocks on the Kenai. Comm ercial and Sport users on the Kenai were 
involved in a significant wav in form ing the SCRAC recom m endations for a 
subsistence fishery for the 2007 season.
The Alaska Native Comm unity expressed support for C& T for N TC at the 2006 
AFN Convention through a broadly supported resolution after significant 
discussion about the issue at a Subsistence Leadership Forum held during the 
Convention. NTC and other Alaska Native tribes and organizations view H JR 4 as 
just another attack cn  their subsistence way o f  life by a legislature and state that 
has fought subsistence in court, Congress and through the Bush adm inistration, 
and failed through 6 special sessions to pass a resolution for a constitutional 
amendment.
The sponsor’s press release describes the Kenai as a “treasure” for all A laskans 
and for sport fishermen around the globe. Yet H JR4 would deny first A laskans 
even a small part of the large and healthy fish stocks o f  this treasure to m aintain 
their wav o f life.
Contrary to the sponsor's statement, the FSB and the SCRAC fully followed the 
required process, policies and regulations when finding that the com m unity o f 
N inilchik has traditionally and custom arily used the fish stocks in the Kenai and 
K asilof River drainages for subsistence uses.

o  The FSB delayed N TC’s petition for C& T use for 7 years w hile it
com missioned a special study through the ADF&G Subsistence D ivision 
on C& T uses on the Kenai Peninsula. The long delay was extraordinarily, 
perhaps the longest deferred proposal in the history o f  the FSB program, 

o  Throughout the 7 year delay and adm inistrative process, the SCRAC held 
at least 4 separate meetings at which it heard testim ony from the public 
and subsistence users, listened to the State’s reasons for opposing the 
issue, heard from OSM  staff, and applied their own knowledge and found 
each time that N inilchik had C & T use. 

o  The OSM Staff Com m ittee also met several times to review  all the
information and make recom m endations to the FSB on the C & T use issue. 
The State participates in the S taff Com m ittee meetings and its position 
was fully heard during these meetings. A majority o f the S taff Com m ittee 
repeatedly rejected the S tate’s position and recom m ended a C& T finding 
for Ninilchik.



o  The OSM  staff kept the State fully appraised o f  its reports, questions, 
process, meetings, recom mendations, etc. throughout the long process and 
the State submitted on several occasions long and details com m ents and 
objections which were fully taken into consideration by OSM  staff, the 
SCRAC and the FSB. 

o  A t each step, including the SCRAC meetings, the OSM Staff Com m ittee 
meetings and the FSB meetings, the Departm ent o f Interior Solicitor’s 
Office was present and provided legal counsel as to the requirem ents o f 
the law, process and regulations, 

o  NTC finally succeeded in its C& T finding through a Request for
Reconsideration (RFR) with the FSB filed in M ay o f 2006 challenging the 
long delay and deferral o f its proposal. NTC showed both new 
information and that the FSB had potentially violated the law in order to, 
as a threshold matter, have its RFR accepted for consideration by the FSB. 
After the RFR was accepted, NTC had to prove its C& T use to the FSB. 
The SCRAC and the OSM Staff Com m ittee supported both N T C ’s 
threshold showing and that NTC had provided sufficient inform ation to 
dem onstrate C& T use. FSB attorneys were fully consulted throughout this 
process.

o  The FSB met at least 3 times in 2006 alone to make decisions related to 
N TC’s C& T use. At each meeting it was advised by OSM  staff, its 
lawyers and had recom mendations from the SCRAC. The State 
participated in all o f these meetings, making many o f the sam e argum ents 
the sponsor uses in support o f HJR4, all o f which were repeatedly rejected. 

In summary, the FSB process used to determine C& T uses for N inilchik was the 
longest and perhaps m ost carefully done C& T use finding the FSB has done since 
its creation.
HJR 4 is justified (incorrectly) using technicalities and weak legal argum ents, and 
it is said (but not believed) that the action is not intended to take a position for or 
against subsistence. The heart o f the issue, however, is that the effect o f HJR4 is 
to deny an Alaska Native Village the opportunity to continue their subsistence 
wav o f life. The legislature should not be able to continually hide behind “rural’’ 
or “state m anagem ent” or technicalities while it declares areas non-subsistence 
use areas and denies Alaska Natives the ability to get fish for subsistence from 
their traditional fishing grounds. The issue o f  w hether the Legislature believes 
this state should provide for and protect subsistence uses and the Alaska Native 
wav o f life should be squarely addressed as part o f this resolution.
Contrary to the sponsor's statement, the FSB decision was reasonable and fully 
supported bv the evidence.

o  OSM  com missioned a study by the ADF&G Subsistence D ivision that 
demonstrated evidence o f C& T use on the Kenai and K asilof by Ninilchik. 
The State, and the sponsor o f HJR$, construe the study’s findings 
narrowly, but the SCRAC, OSM  staff and FSB disagreed and found that 
the study demonstrated C&T use. 

o  Dr. Robert Wolfe, former lead research scientist for the State Division o f 
Subsistence and widely acknowledged as one o f the pre minent experts on



C& T use and other A laska subsistence anthropological science issues 
provided support for N TC’s claim s o f C & T use, including interpreting the 
A DF& G study to show support for C& T uses on the Kenai and K asilof 
Rivers.

o  NTC, through and in consultation with BIA and BIA staff, conducted 2 
subsistence use studies in 1994 and 1999 using a format com m only 
em ployed by ADF&G for sim ilar studies. The studies dem onstrated C& T 
use o f  fish throughout the Kenai Peninsula. Dr. W olfe and O SM  staff, the 
SCRA C and the FSB staff included these studies as part o f the evidence 
dem onstrating C & T use. 

o  NTC tribal m em bers testified several times before the FSB and the 
SCRA C regarding the com m unity’s C & T use o f  the Kenai. 

o  Several SCRAC m em bers had personal knowledge o f  N inilchik’s C & T 
use. ANILCA mandates the creation o f RACs precisely so that local 
residents w ith personal knowledge o f such issues will have a m eaningful 
role in subsistence management, 

o  O SM  staff, during several different stages o f the long process, com plied 
inform ation and wrote long and detailed reports dem onstrating N inilchik’s 
C & T use. The reports were all provided in draft form to the State, the 
State made com m ents on the drafts, and final reports were subm itted to the 
SCRA C and FSB and used as part o f the record to support the decision, 

o  Pursuant to section 805 o f ANILCA and FSB regulations, the SC R A C  has 
the authority to make recom mendations on the issue o f C& T uses, and the 
FSB has authority to give substantial weight to these recom m endations. 
The SCRA C repeatedly recommended finding C& T use for N inilchik. 

o  OSM  staff repeatedly stated on the record that there was m ore inform ation 
regarding N inilchik’s C& T use o f  fish on the Kenai than m any if  not all 
other C & T use determ inations made up to this point by the FSB. This 
point was not contested by the State or any other party, 

o  There are num erous cases decided by Federal Courts that clearly hold that 
the FSB and sim ilar federal agencies are entitled to significant deference 
in making decisions sim ilar to what is challenged in HJR4. Such decision 
support the point that the evidence upon which the FSB relied is m ore than 
sufficient to meet all relevant legal standards.

In sum m ary, contrary to the sponsor statement for HJR4, the C& T use finding for 
N inilchik was supported by far more evidence than most if not all sim ilar 
decisions made by the FSB and the State Boards o f  Fish and Game. It far 
supercedes standards required by relevant case law.
The FSB followed its regulations including satisfying the 8 criteria for 
establishing C& T use.

o  Throughout the iong process the State repeatedly raised this issue with the 
FSB, OSM  staff and SCRAC and it was soundly rejected at each stage 
after consultation with legal counsel, 

o  The State agrees that the primary criteria are a long-term pattern o f  use, 
but the State and HJR4 fail to mention that the FSB (and the State Boards) 
m ust consider “interruptions beyond the control o f the com m unity” in



assessing N inilchik’s long-term  pattern o f  use. 50 CFR Part 100.16(b)(1). 
The SCRAC, OSM staff and the FSB recognized that N inilchik had 
suffered significant disruption o f the com m unity’s subsistence way o f  life 
as the result o f  federal and state regulations, and that this was an essential 
part o f this C& T analysis, 

o  It would be difficult to find any tribe in Alaska (except the Kenaitze) that 
has had its subsistence way o f  life more disrupted by the governm ent and 
other circum stances beyond the tribe’s control than Ninilchik. It has been 
over 50 years since N inilchik has been allowed a traditional subsistence 
fishery. The State is largely responsible for this injustice, and it repeatedly 
tried through adm inistrative, judicial and legislative m eans to deny or 
m inimize subsistence fishing opportunity on the Kenai when it was 
im plem enting ANILCA. See e.g. Kenaitze Indian Tribe  v. State o f  Alaska, 
860 F.2d 312 (9th Cir. 1988), cert, denied 109 S. CT. 3187 ,491  U.S. 905, 
105 L.Ed.2d 695; Madison v. Alaska Dept, o f  fish and Game, 695 P.2d 
168 (Alaska 1985).

o  The Legislature passed a law in 1991 declaring the entire Kenai as a “non­
subsistence use” area. Consequently, NTC members m ust stand aside and 
watch as thousands o f sport fishers take fish from the rivers that flow past 
the land where they have lived and fished for generations w hile they are 
forbidden to practice their subsistence way o f life in these sam e rivers, 

o  The State and HJR4 com plain about a C& T use finding for N inilchik, 
while failing to acknowledge that the State Board o f Fisheries denied a 
C& T use finding for the com m unity inhabited by the K enaitze tribe, and it 
is simply beyond dispute that the Kenaitze tribe used these waters for 
subsistence fishing from time immemorial, 

o  H JR4 I simply another effort by the State and legislature to deny 
subsistence uses on the Kenai.

The sponsor statement and press release refers to the FSB reiving on “anecdotal” 
accounts rather than the “ facts”. The facL. more than support C & T use, but the 
reference to anecdotal frequently (and in this case) refer to the traditional and 
other knowledge provided bv tribes and Alaska Natives to support their claim s 
and the wav they manage and live their wav o f  life. It is insulting.
The State and Sponsor com plaint that Ninilchik could not establish C& T use o f 
the upper Kenai because it is too far from the community. This im plies that tribal 
members did not travel the country to fish, trap, m t and live before the non - 
Natives and State arrived to build a road. The fact is that there was wide travel bv 
foot, boat and dogsled all over the territory. The com m unity o f C ooper Landing 
was established bv the Cooper family who are from Ninilchik and tribal members 
o f N TC.
Nothing in ANILCA, the FSB regulations, any federal policy o r any letter or 
direction from the Secretary o f the Interior or Com m erce requires the FSB to 
allow the State to participate in its deliberations. The Secretary wrote a letter 
allowing, but not requiring, the Chair o f  the FSB to talk during deliberations. The 
Chair was correct in not allowing the State to participate in deliberations in this 
case since the State was engaged in litigaJon witn the FSB on C & T uses and had



a RFR before the FSB on the issue of C&T uses. The State was allowed to fully 
participate in all other parts o f the meeting. The State does not allow the FSB to 
participate in State Fish o r Game Board deliberations.
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- Sponsor Statement -
CS HJR 12(0&G)

“ U rg in g  th e  U n ite d  S t a t e s  C o n g r e s s  to  p a s s  le g is la t io n  to  o p e n  th e  c o a s ta l  
p la in  o f  t h e  A rc tic  N a tio n a l W ild life  R e fu g e  to  o il a n d  g a s  e x p lo ra t io n ,

d e v e lo p m e n t ,  a n d  p r o d u c t io n .”

House Joint Resolution 12 urges the United States Congress to pass legislation 
to open the coastal plain of the Arctic National Wildlife Refuge (ANWR) to 
environmentally responsible oil and gas exploration, development, and 
pioduction.

Opening ANWR is vital to ensuring Alaska’s continued fiscal security, protecting 
and developing Alaskan jobs, and sustaining the state’s economic growth. Oil 
production from ANWR will improve America’s energy security and provide new 
jobs throughout the country.

Alaska has proven that Arctic oil and gas resources can be developed in an 
environmentally responsible manner consistent with protection of wildlife and 
preservation of traditional lifestyles and human values. Exploration in ANWR will 
be the most environmentally and socially responsible oil development undertaken 
anywhere in the world.

It is vitally important that the 25lh Alaska Legislature endorses previous 
legislatures’ efforts, demonstrate our solidarity, and enthusiastically state our 
support for opening ANWR. HJR 12 mirrors resolutions passed by previous 
Alaska legislatures and will be a cornerstone of this legislature’s commitment to 
responsibly develop our natural resources; promote sustained economic 
expansion; create job opportunities for our citizens; and assure safe, growing, 
and healthy communities throughout our state.

Co-Chair House Resources Committee 
Member of Hules, State Affairs, Transportation Committees
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CS HJR 12

Fact Sheet

Summary

>  U rg e s  C o n g re s s  to  p a s s  le g is la t io n  to  o p e n  th e  A rc tic  N a tio n a l W ild life  
R e fu g e  to  e n v iro n m e n ta lly  re s p o n s ib le  o il a n d  g a s  e x p lo ra t io n ,  d e v e lo p m e n t 

a n d  p ro d u c tio n ;

>  E x p re s s e s  th e  A la s k a  S ta te  L e g is la tu re ’s o p p o s it io n  to  fu r th e r  w ild e rn e s s  o r  
r e s tr ic t iv e  d e s ig n a t io n s  in th e  c o a s ta l p la in  o f  A N W R ;

>  A c k n o w le d g e s  th e  o il a n d  g a s  in d u s try ’s d e v e lo p m e n t  o f  d ire c tio n a l  d r i l l in g  
te c h n o lo g y  th a t w o u ld  m in im iz e  th e  d e v e lo p m e n t  fo o tp r in t  w ith in  th e

>  S u p p o r ts  d e v e lo p m e n t  in a w ay  th a t p ro te c ts  th e  P o rc u p in e  C a r ib o u  h e rd  an d  

u s e s  A la s k a n  la b o r; an d

>  E x p re s s e s  th e  A la s k a  S ta te  L e g is la tu r e ’s o p p o s it io n  to  a n y  re d u c tio n  in 
ro y a lty  r e v e n u e  f ro m  e x p lo ra tio n  an d  d e v e lo p m e n t  o f  A N W R .

>  S u p p o r ts  th e  e f fo r ts  o f  o u r  c o n g re s s io n a l d e le g a t io n  to  o p e n  A N W R .

re fu g e ;

Benefits

Co-Chair. H ouse R esou rces Com mittee 
Member ol Rules S lale  Affairs. Transportation Com m ittees
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CS FOR HOUSE JOINT RESOLUTION NO. 12( )

IN THE LEGISLATURE O F THE STATE OF ALASKA

TW ENTY-FIFTH LEGISLATURE - FIRST SESSION 

BY

O ffered:
R eferred:

Sponsor(s): R E P R E SEN T A T IV E S JO H NSO N , Stoltze, Lynn, G atto , C raw ford

A RESOLUTION

Urging the United States Congress to pass legislation to open the coastal plain of the 

Arctic National Wildlife Refuge to oil and gas exploration, development, and 

production.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS, in 16 U.S.C. 3142 (sec. 1002 of the Alaska National Interest Lands 

Conservation Act (ANILCA)), the United States Congress reserved the right to permit further 

oil and gas exploration, development, and production within the coastal plain o f the Arctic 

National W ildlife Refuge; and

WHEREAS the oil industry, the state, and the United States Departm ent of the 

Interior consider the coastal plain to have the highest potential for discovery o f very large oil 

and gas accum ulations on the continent o f North America, estimated to be as much as 

10.000,000,000 barrels of recoverable oil; and

WHEREAS the "1002 study area" is part of the coastal plain located within the North 

Slope Borough, and residents of the North Slope Borough, who are predom inantly Inupiat 

Eskimo, are supportive ol development in the "1002 study area"; and

-1-
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W H ER EA S oil and gas exploration and development of the coastal plain of the refuge 

and adjacent land could result in major discoveries that would reduce our nation's future neec 

for imported oil, help balance the nation's trade deficit, and significantly increase the nation's 

security; and

W H ER EA S the state's future energy independence would be enhanced with 

additional natural gas production from the North Slope o f Alaska including what are expected 

to be significant gas reserves in the Arctic National Wildlife Refuge, and the development of 

those reserves would enhance the economic viability o f the proposed Alaska Natural Gas 

Pipeline; and

W H ER EA S domestic demand for oil continues to rise while domestic crude 

production continues to fall, with the result that the United States imports additional oil from 

foreign sources; and

W H ER EA S development o f oil at Prudhoe Bay, Kuparuk, Endicott, Lisbume, and 

Milne Point has resulted in thousands of jobs throughout the Urnted States, and projected job 

creation as a result of coastal plain oil development will have a positive effect in all 50 states; 

and
t

W H ER EA S Prudhoe Bay production is dechningy^y-approx imately  lQ-percent-a-year;

W H ER EA S the Trans Alaska Pipeline System, a transportation facility that is a 

national asset and that would cost billions o f dollars to replace, would have its useful physical 

life extended for a substantial period if the additional reserves of recoverable oil from the 

coastal plain were produced; and

W H ER EA S, while new oil field developments on the North Slope of /  laska, such as 

Alpine, Northstar, and West Sak, may temporarily slow the decline in production, only giant 

coastal plain fields have the theoretical capability of increasing the production volume of 

Alaska oil to a significant degree; and

W H ER EA S opening the coastal plain of the Arctic National W ildlife Refuge now 

allows sufficient time for planning environmental safeguards, development, and national 

security review; and

W H ER EA S the 1.500,000-acre coastal plain of the refuge makes up only eight 

percent o f the 19,000,000-acre refuge, and the development of the oil and gas reserves in the

-2-
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