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or trapping”
(2) the commissioner shall issue a temporary identification card

without charge to a person who, on or after January 1, 2008. qualifies bv age and

residence and who completes the forms required bv the commissioner for

implementation of this paragraph: to obtain or renew a valid temporary

identification card issued under this paragraph, the person must have lawfully
received a permanent fund dividend during the most recent dividend disbursal or
must present evidence satisfactory to the department that the person was in the
state for at least 185 days during the previous calendar year: a person who is
issued a temporary identification card under this paragraph shall have it in
possession while sport fishing, hunting, or trapping: the temporary identification

card must be renewed every three years.

* Sec. 2. AS 16.05.405(b) is amended to read:

(b) Notwithstanding AS 16.05.420(c), a resident holding a valid resident
hunting license may take game on behalf of a person who is blind, a person with
physical disabilities, or a person who is 65 years of age or older if the resident
possesses on the resident's person

(1) a document signed by the person on who e behalf the game is

taken, stating that the resident possesses the person's hunting license or valid

[PERMANENT] identification card in order to take game on behalf of that person; and

(2) the person's
(A) resident hunting license issued under AS 16.05.403 or

valid [PERMANENT] identification card issued under AS 16.05.400(b); and

(B) harvest ticket, tag, stamp, or other locument required by

law as a condition of taking the game being hunted.

* Sec. 3 AS 16.05.405(c) is amended to read:

(©) Notwithstanding AS 16.05.420(c), a resident holding a wvalid
noncommercial fishing license may take fish on behalf of a person who is blind, a
person with physical disabilities, or a person who is 65 years of age or older if the

resident possesses on the resident's person

(1) a document signed by the person on whose behalf the fish is taken,
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stating that the resident possesses the person's sport Fishing license, subsistence fishing
permit, personal use Fishing permit, or valid [PERMANENT] identiFication card in
order to take fish on behalf of that person;
(2) the person's
(A) resident sport fishing license issued under AS 16.05.403 or
valid [PERMANENT] identification card issued under AS 16.05.400(b);

(B) resident subsistence Fishing permit issued under

AS 16.05.403; or

(C) resident personal use fishing permit issued under

AS 16.05.403; and

(3) all other documents issued to the person that are required by law as

a condition of taking the fish being pursued.

3- CSHB 137( )
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MEMORANDUM February 27, 2007

SUBJECT Equal protection relating to the permanent identification card
(CSHB 137( ); Work Order No. 25-LS0118\K)

TO: Representative Paul Seaton
Attn: Katie hows

FROM Brian J. Kane

Legislative Counsel

State Capitol

Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

I have drafted a committee substitute version of HB 137, as you requested, which allows
persons who already have a permanent identification card to not be required to obtain a

temporary identification card.

regarding equal protection lurking in the background.

Article

1, section 1of the Constitution of the State of Alaska says:

This constitution is dedicated to the principles that all persons have a
natural right to life, liberty, the pursuit of happiness, and the enjoyment of
the rewards of their own industry; that all persons are equal and entitled to
equal rights, opportunities, and protection under the law; and that all
persons have corresponding obligations to the people and to the State.

I would like to note that there is a constitutional issue

Whenever the court considers constitutional issues it uses a balancing test to weigh the
state's interest against the interest of the person or persons affected by the state's proposed

action.

The test used depends on the constitutional provision at issue.

[T]he Alaska Constitution's equal protection clause affords greater
protection to individual rights than the United States Constitution's
Fourteenth Amendment. To implement Alaska's more stringent equal
protection standard, we have adopted a three-step, sliding-scale test that
places a progressively greater or lesser burden on the state, depending on
the importance of the individual right a.i'ected by the disputed
classification and the nature of the governmental interests at stake: first,
we determine the weight of the individual interest impaired by the
classification; second, we examine the importance of the purposes
underlying the government's action; and third, we evaluate the means
employed to further those goals to determine the closeness of the mcans-

to-cnd fit.

Malabed v. North Slope Borough. 70 P.3d 416, 420 - 421 (Alaska 2003).



Representative Paul Seaton
February 27, 2007
Page 2

While a distinction between different groups is created by this bill draft (one group who
retains a permanent identification card that does not need to be renewed versus another
group that must obtain a temporary identification card that must be renewed every three
years), the burden to overcome using the court's sliding-scale analysis might be not that

difficult.

There are no fundamental rights involved in these identification cards used for fishing,
hunting and trapping. There is no monetary cost attached to the cards. There is no fee
involved in obtaining a permanent identification card or a temporary identification card

and subsequent renewals.

The two biggest differences between the cards are (1) convenience and (2) criteria.

It is clearly a more convenient option to already have a permanent identification card
which does not need to be renewed at any point, whereas having to renew the temporary
card every three years will clearly take more effort on the part of the cardholder.

However, this is a minor factor, at best.

The bigger issue will likely revolve around the fact that the criteria will be different for a
temporary identification cardholder than for a permanent identification cardholder.
Throughout the three-year life of the card, the cardholder must either have received a
permanent fund dividend or have been eligible to have received one in the previous year.
Each time the card is renewed, the holder of the temporary identification card needs to
either have received the dividend or be able to prove that the requirements for receiving
the dividend were met in the previous year. However, the permanent card is just that:
permanent. If a person currently has a permanent identification card, then this person
does not need to meet the permanent fund dividend requirements, so long as that person
is in possession of the permanent identification card.

The first step in the sliding-scale test likely would put this infringement on the less
burdensome end of the scale. With this right carrying less weight, then the governmental
interest at stake does not need to be extremely high. However, | cannot comment on the
reasoning behind the amending of this statute regarding permanent identification cards,
but the reason for making this change would not need to be a compelling one.
"Grandfathering" is usually justified as protecting a reliance interest. You may want the
legislative history to reflect your justification for the distinction made by this bill.

Third, the means of employing this change seem to be reasonable. Having a person meet
basic permanent fund dividend criteria in order to renew this temporary identification
card does not appear to be an irrational requirement for keeping this card valid.

fflmay be of further assistance, please advise.

BJK:ljw
07-104.1jw

Enclosure
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AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE SEATON

TO: HB 137

Page 1, line 12, following 'resident "
Insert "must have lawfully received a permanent fund dividend in the previous

year or"

Page 1, line 13:
Delete "AS 43.23.005"

Insen "AS 43.23.005(a)(3) - (7)"



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: HB 137-DFG-DAS-02-16-07

2007 LEGISLATIVE SESSION Bill Version: HB 137
(O Publish Date:

Revision Date/Time (Note if correction): Dep  ected: Fish and Game

Title Senior Fishing/Hunting/Trapping Licenses RDU Administration and Support
Component  Administrative Services

Sponsor House Special Committee on FISheries

Requester House Special Committee on Fisheries Component hi 470

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unfess otherwise noted below.

OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013

Personal Services

Travel

Contractual 0.0 0.0 2.0 2.0 2.0 2.0

Supplies

Equipment

Lana & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0 2.0 2.0 2.0 2.0

ICAPITAL EXPENDITURES | | |

ICHANGE IN REVENUES t ) ] | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF _ 0.0 0.0 2.0 2.0 2.0 20
1005 GF/Program Receipts

1037 GF/Mental Health

Other (Specify Type-Do nat abbreviate)

TOTAL 0.0 0.0 2.0 2.0 2.0 2.0
Estimate of any currentyear (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal:
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:  (Attach a separate page if necessary)
The Department of Fish and Game will notify licensees that it is time to renew their license. Costs included

above are postage and supples for the notification process.

Prepared by:  Tom Lawson _ Phone 465-5999
Division Administrative Services Date/Time 02/16/07 8:30 a.m.

Approved by:  Denby Lloyd Date 2/16/2007

Agency Departmeni of Fish and Game

,Revsed0.iarCQ6CMB) Page lof 1



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX §907) 465-2029 ~Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Ftm. J29
MEMORANDUM February 24, 2007
SUBJECT: CSHB 137(FSH), amending the requirements for the identification

card for residents 60 years of age or older to fish, hunt, or trap
without the appropriate license (Work Order No. 25-LS0118\E)

TO: Representative Paul Seaton, Chair
House Special Committee

FROM: Jack Chenoweth
Assistant

The measure transmitted with this memo makes the changes specifically requested by
incorporating the C.I amendment.

Either before the measure is reported from your committee or when the measure is
addressed in the next committee of referral, you may want to address the ambiguity
inherent in the phrase "to retain eligibility for the temporary identification card" beginning
on the last line of the bill's first page. Do the two elements of the "retain eligibility"
requirement — lawfully receiving a permanent fund dividend in the previous year or . ..
maintaining] permanent fund dividend eligibility [under] AS 43.23.005(a)(3) - (7) --
operate so that, once the card has been issued, for the three-year life of the issued card, the
continuing validity of the issued card is conditioned on the person's meeting one or the
other of these requirements? Or, instead, do these two elements operate only so as to apply
to obtain renewal of the card at the end of its three-year life? |It's the use of the word
"retain" that introduces the question, for "retain,” in its dictionary definition, infers a
continuing or continuity. Do you have a sense of how the committee intends the provision
to operate so that we could substitute more definite language?

JBC:Imb
07-031.1mb

Enclosure



§ 43.23.005

Permanent Fund Dividends

4323.005. Eligibility, (a) An individual is eligible to receive one permanent
idend each year in an amount to be determined under AS 43.23.025 if the

pplies to the department; »
a state resident on the date of application;
as a state resident during the entire qualifying year;
been physically present in the state for at least 72 consecutive hours at some

the prior two years before the current dividend year;

*

p citizen of the United States;

an alien lawfully admitted for permanent residence in the United States;

[an alien with refugee status under federal law; or

an alien that has been granted asylum under federal law;
as, at all times during the qualifying year, physically present in the state or, if
was absent only as allowed in AS 43.23.008; and

was in compliance during the qualifying year with the military selective service
ition requirements imposed under 50 U.S.C. App. 453 (Military Selective Service

“those requirements were ap. 'icable to the individual, or has come into compliance

ing notified of the lack of compliance.
*pealed, § 18 ch 4 SLA 1992.f

parent, guardian, or other authorized representative may claim a permanent
dividend on behalf of an unemancipated minor or on behalf of a disabled or an
etent individual who is eligible to receive a payment under this section. Notwith-
~J (aX2) — (4) of this section, a minor is eligible for a dividend if, during the two
wears immediately preceding the current dividend year, the minor was bom to
ted by an individual who is eligible for a dividend for the current dividend year.
Notwithstanding the provisions of (a) — (c) of this section, an individual is not
for a permanent fund dividend for a dividend year when
during the qualifying year, the individual was sentenced as a result ofconviction in
ite of a felony;
during all or part ofthe qualifying year, the individual was incarcerated as a result
conviction in this state ofa
felony; or
misdemeanor if the individual has been convicted of
a prior felony as defined in AS 11.81.900; or
two or more prior misdemeanors as defined in AS 11.81.900.

[Repealed, § 64 ch 21 SLA 1991

The commissioner may waive the requirement of (aX4) of this section for an
ual absent from the state

[ina time ofnational military emergency under military orders while serving in the
forces of the United States, or for the spouse and dependents ofthat individual; or

while in the custody ofthe Department of Health and Social Services in accordance

a court order under AS 47.10 or AS 47.12 and placed outside of the state by the
lent of Health and Social Services for purposes of medical or behavioral

tent.

For purposes ofapplying (dXI) of this section, the date the court imposes a sentence
pends the imposition of senteuce shall be treated as the date of conviction. For
~s of applying (dX2XB) of this section, multiple convictions arising out of a single
al episode shall be treated as a single conviction.

If an individual who would otherwise have been eligible for a permanent fund

nd dies after applying for the dividend but before the dividend is paid, the
lent shall pay the dividend to a personal representative of the estate or to a
sor claiming personal property under AS 13.16.680. If an individual who would



§ 43.23.005

Revenue and Taxation

otherwise have been eligible for a dividend and who did not apply for the dividend
during the application period, a personal representative of the estate or a su
claiming personal property under AS 13.16.680 may apply for and receive the divii
Notwithstanding AS 43.23.011, the application for the dividend may be filed by
personal representative or the successor at any time before the end of the applies
period for the next dividend year. (§ 1 ch 102 SLA 1982; am § 1ch 57 SLA 1987; am
ch 54 SLA 1988; am § 1ch 159 SLA 1988; am 8§88 2,3 ch 107 SLA 1989; am § 1ch68s'
1990; am §8 46, 62 ch 21 SLA 1991; am 8 1ch 68 SLA 1991; am §8 4—38, 18ch 4
1992; am §8 2, 3ch 46 SLA 1996; am 88 2—4 ch 44 SLA 1998; urn § 1ch 91 SLA1
am § 25 ch 92 SLA 2001; am § 5 ch 89 SLA 2002; am § 5 ch 64 SLA 2005)

Croh references. — For legislative findings in
connection with the 1989 amendment to (a) of this
section, see § 1(a), ch. 107, SLA 1989 in the Tempo-
rary and Special Acts; for the application deadlines for
minors who qualified for a dividend for 1992 because
of the 1992 amendment to (c) of this section, see § 19,
ch. 4, SLA 1992 in the Temporary and Special Acts; for
legislative purpose relating to the 1996 amendments
amending subsection (d) and adding subsection (g),
see § 1, ch. 46, SLA 1996 in the Temporary and
Special Acts.

Effect of amendments. —The first 1998 amend-
ment, effective January 1, 1999, rewrote subsection
('Eci); in subsection (d) substituted “gualifying year” for
“calendar year immediately preceding that dividend
year" in paragraphs (1) and (2?; and, effective January
1, 2000, inserted “for at least 72 consecutive hours" in
paragraph (ax4).

The second 1998 amendment, effective June 13,
1998, added subsection (h).

The 2001 amendment, effective July 6, 2001, in
subparagraph 1dX2X8), added item (i) and the item
(ii) designation, and, in item (ii), substituted “misde-
meanors" for ‘crimes."

The 2002 amendment, effective January 1, _
added paragraph <©X7) and made related sty!
changes.

The 2006 amendment, effective July 1, 2006, fa,
subsection (f), deleted “In a time of national military
emergency"” from the beginning of the introductory
language, added the paragraph (1) designation and
added that language at the beginning of paragraph
(1), and added paragraph (2).

Editor’s notes. — Section 6, ch. 46, SLA 190
provides that the 1996 amendments that amended
subsection (d) and added (g) “apgaly only to individual*
convicted of crimes committed after December 31,
1996* and that “(clonvictions for crimes committed
before January 1, 1997, may not be considered iq
determining the number of Brior convictions for pur-
poses of applying AS 43.23. H2XB)."

Under § 6, ch. 89, SLA 2002, paragraph @(7)
applies to a person who applies for a permanent fund
dividend on or after January 1, 2004.

Legislative history reports. — For legislative
letter of intent relating to the enactment of subsection
() by § 1ch. 68, SLA19;H (HCS CSSB 98(FIN)), see
1991 Senate Journal, paget 256. 257.

NOTES TO DECISIONS

Constitutionality. — The 1989 amendment to
paragraph (aX2) of this section, imposing a two-year
residency requirement for applicants, was unconstitu-
tional; the one year requirement in subsection () ia
the applicable period, since no appeal is pending.
Lindly, et al. v. Malone, Superior Court, 3rd Jud. Dist.
3AN-90-02586 CI (1990) (The 1991 amendment codi-
fied this decision ).

Subsection (d) does not violate the equal protection
clause of the United States Constitution and/or the
Alaska Constitution. State v. Anthony, 810 P.2d 155
(Alaska 1991).

Subsection (d), which makes incarcerated felons
ineligible for permanent fund dividends, does not
violate the ex post facto clause of either the United
States or the Alaska Constitutions. State v. Anthony,
816 P.2d 1377 (A'aska 1991).

Denial of a permanent fund dividend to an incar-
cerated felon was not  separate punishment in addi-
tion to his sentence for murder for purposes of double
jeopardy. Hertz v. Storer, 943 P.2d 725 (Alaska 1997),
cert, denied, 522 U.S. 1059,118 S. Ct. 717, 139 L Ed.
2d 657 (1998).

The alien eligibility requirement of subparagraph
(aX5XB) is constitutional because the department has
the authority to interpret the statutory language in a
manner that meets the purposes of the pennanent
fund dividend program and that comports with fed-
eral law. State v. Andrade, 23 P.3d 58 (Alaska 2001).

No constitutional protection of permanent
fund dividend. —Changes in the qualifying date for
a permanent fund dividend (pfd) do not violate the
constitutional rights of new residents. Plaintiffs, as
new residents, had only an inchoate expectancy of a

d which is not afforded constitutional protection.

nderwood v. State, 881 P.2d 322 (Alaska 1994), cert,
denied. 514 U.S. 1064, 115S. Ct. 1694, 131 L Ed.
558(1995).

Dividends received on behalf of minors. —
Where a divorced mother borrowed money from “er
childrens' permanent fund dividends, it was not error
on the part of the court to deny the former husband's
request that the mother be ordered to repay the
amo;mt taken. Hayes v. Hayes, 922 P.2d 896 (Alaska
1996).

Dividends properly withheld. — The state de-
partment of revenue properly withheld appellant’s
permanent fund dividends (PFDs) for 1992,1993, and
1994 because the absences he reported from his pri-
mary Alaska residence exceeded the 180-day period
allowed under former AS 43.23.005(a), 43.23.095(8),
and their implementing regulations. Schikora V.
State, 7 P.3d 938 (Alaska 2000).

Applied in Dep't of Revenue v. Cosio, 858 P.2d 621
(Alaska 1993'; State, Dept of Revenue v. Wilder, 929
P.2d 1280 (Alaska 1997).

Stated in Alaska Oil Co. v. Alaska, 45 Bankr. 358
(D. Alaska 1985).
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Below are some guidelines to help determine whether or not you meet the residency
requirements to purchase/receive a State of Alas! a resident sport fishing, hunting,
trapping, or commercial crewmember license:

Per Alaska Statute 16.05.940(27), resident means, “a person who for the 12 consecutive
months immediately preceding the time when the assertion ofresidence is made has
maintained the person’s domicile in the state and who is neither claiming residency in
another state, territory, or country nor obtaining benefits under a claim of residency in

another state, territory, or country...”

"Residency” is further defined and explained in Alaska Statute 16.05.415(a) &(b). "(a) a

person ... is a resident if the person,
(1) is physically present in the state with the intent to remain in the state indefinitely

and to make a home in the state; (Note:
a. you must be physically present in Alaska in order to obtain a resident license.
b. you must intend to remain in the state indefinitely and to make your true and
permanent home in Alaska. Living in Alaska for a short period of time, 6 months or less,
and spending the majority of the year somewhere else probably does not constitute the
intent to remain indefinitely. Consideration is given to other factors. See below.]

(2) has maintained the person’s domicile in the state for the 12 consecutive months
immediately preceding the application for a license;
[Note: for the previous 12 consecutive months you must have maintained a livable
dwelling in Alaska. Consideration is given to the type of dwelling maintained here vs.
the type of dwelling maintained somewhere else.]

(3) is not claiming residency in another state, territory, or country; and
[Note: you cannot have voted as a resident in another state, registered your car or have a
driver’s license in another state unless required by that state’s laws to do so; Alaska law
requires that a person who resides in the state and is not employed must register their
vehicles in Alaska within 60 days of entering the state in accordance with AS 28.10.212;
additionally a person who is employed in Alaska or takes an action that indicates an
intention to acquire residence in the state must register their vehicles within 10 days. A
person establishing residency in Alaska must obtain an Alaskan drivers license within 90
days and must surrender any out of state drivers license in accordance with AS 28.15.011
& 021. You may not hold a “resident” hunting or fishing license in another state, and
may not have held one during the past 12 months.]

(4) is not obtaining benefits under a claim ofresidency in another state, territory, or

country.


mailto:license_help@fishgame.slate.ak.us

[Note: you cannot be claiming residency for COLA retirement benefits in another state,
paying resident vs. nonresident taxes in another state, receiving subsidized or free
benefits available only to a resident of another state, or gaining any advantage provided
to residents of another state, etc.]
(b) A person who establishes residency in the state under (a) of this section remains a
resident during an absence from the state unless during the absence the person

(1) establishes or claims residency in another stale, territory, or country; or

(2) performs an act, or is absent under circumstances , that are inconsistent with the
intent required under (a) of this section. [N Note: You may not have made any public or
private declaration that indicates an intent to maintain a domicile anywhere but Alaska.]

“Domicile” is defined in Alaska Statute 16.05.940 as “the true and pennanent home of a
person from which the person has no present intention of moving and to which the person
intends to return whenever the person is away;”

[Note: the purchase of round trip tickets or the making of return plans each time a person
travels to Alaska would probably constitute evidence that the person’s true and
pennanent home was elsewhere than Alaska. The location of household goods, the
location where the spouse or family members of the household live nd work, the
location where children attend school, and other factors will also aide in determining

where the true and permanent home is.]

Per Alaska Administrative Code 5 AAC 39.975(30) and 5 AAC 92.990( 14), evidence of
domicile includes, but is not limited to, the following:

(A) statements made to obtain a license to drive, hunt, fish, or engage in an activity
regulated by a government entity;

IB) affidavit of a person who may know an applicant’s domicile;

(C) place of voter registration;

[Note: see (3) under “Residency” above.]

(D) location of residence owned, rented, or leased;

[Note: see (1&2) under “Residency” above. The courts also look at the number of
months you spend at a domicile located in another state vs. the number of months you
spend in Alaska. For example, ifyou spend 9 months in another state and 3 months in
Alaska, your residency in Alaska could be in question and will be taken into
consideration along with other factors.]

(E) location of storage of household goods;

[Note: if your household goods are located in another state, it appears that you have not
made your home here.]

(F) location of business owned or operated;

[Note: if your business is located in another state, you may need to explain to
enforcement how your business is operated. On the other hand, you will not qualify as a
resident merely by virtue of an interest in, or employment or contractual association with
and Alaska-based business, see AS 16.05.415(9).]

(G) residence of spouse and minor children or dependents;

[Note: You are unlikely to be considered a resident of Alaska if your immediate family is
living in another state or claiming another state as their residence while you consider

Alaska your home.]



(H) governments to which taxes are paid;

[Note: see (4) under "Residency” above.]

(1) whether the person has claimed residence in another location for the purpose of
obtaining benefits provided by the governments in that location.”

[Note: see (4) under “Residency” above.]

If you are a member, or a dependent of a member, of the military or U.S. Coast Guard
stationed in Alaska, you should also review the provisions of AS 16.05.415(c)-(d) and AS
16.05.940(27(C)-(D).

If you have any questions about whether or not you meet the residency definition to
obtain a sport or commercial crewmember license, please contact your local Department
of Public Safety/Bureau of Wildlife Enforcement office.



State of Alaska Permanent Identification Card (PID) program for resident seniors
60 years of age or older to receive a free sport fishing, hunting and trapping license:

Information about Program:

« Total PID licenses issued during past 10 years: 43,662.

« Average distribution of PID licenses each year over the past 10years:4,366.

* Lostrevenue to Fish and Game Fund for new licenses issued each year, not total
PID licensees: 5137,827. Difficult to estimate how many licensees are still
residing in Alaska, living, or would purchase a sport license/king salmon stamp if
they were required to.

Qualifications for obtaining a PID license:
* Resident:

0 Physically present in Alaska

0 Intent to remain indefinitely and make a home in Alaska

0 Maintained their domicile in Alaska for the 12 consecutive months
immediately preceding the application for a license

0 Not claiming residency or obtaining benefits under a claim of residency in
another state, territory, or country,

0 This past year, the Attorney General’s office, Criminal Justice Planner for
ADF&G, and Licensing Supervisor put together the attached “What
Constitutes a Resident” information sheet basically for PID applicants.
Location of household goods, where other immediate family members
live, and how many months you are away from the state are discussed.

e 60 years of age or older

Problems:

» Identifying active/inactive PID holders.

e People who live part-time other than in Alaska but consider Alaska their home. It
is hard to determine if they are still a resident; regulations are not clear.

* Nonresident seniors obtaining PID.

« Two problems during past year with PID ..censees in Ninilchik and Hyder.
DPS/Bureau of Wildlife Enforcement was the entity involved in both cases.

e Licensing has to send back 10% of the applications received each year because of
incomplete information or because additional information is needed, i.e. out-of-
state address used on application.
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Katie Shows

From:  Rep. Paul Seaton

sent: ~ Monday, February 19, 2007 2:24 PM

To: katie.shows@legis.stat*vak.us

subject: FW: Article from KINY RADIO report 2/2007

From: Danny Lakip [mail_t-o:fveureka@gci.net]
Sent: FrldaK, February |1, 2007 9:59 PM

To: Rep. John Harris; Rep. Paul Seaton
Subject: Article from KINY RADIO report 2/2007

Qut of state couple cited in Hoonah for unlawful sport.fi_shingD
Alaska Bureau of Wildlife Troopers in Hoonah have cited a couple for claiming to be Alaska
residents on their sport fishing licenses when they aren't.

Mark C. Warner, 67, and 66 year old Linda H. Warner, both of Bountiful, Utah, face five counts
each of unsworn falsification.

Investigation determined they've been doing this since 2000.
Arraignment is scheduled in Hoonah District Court on March 7.
According to Fishing and Game Licensing Statistics there are 4,000 to 6,000 people applying for

their free part-time/non-resident senior licenses EACH YEAR!!L Do the math the State is losing
hundreds of thousands of dollars due to greedy geezer. Oh, lets not forget the longevity bogus

program.

2/26/2007
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From: Henry T Munson [mailto:henryt@seward.net]
sent: Monday, February 19, 2007 2:40 PM

To: Rep. Paul Seaton
Subject: Re: *Spam?* February 19, 2007 Newsletter

Senator Seaton

| am an Alaskan Senior and have a PID. |believe your bill HB 137 is misquided. Personally, |
find it annoying and somewhat degrading.

First, | don't believe any great number of Seniors in Alaska are going to leave the state and return
to take advantage of “free fishing”. If they do. they will more than likely spend enough m_oneP/ n
the economy her to make the “c eatmﬁ" orth the state's while. | have personally lived in Alaska
for more than 35 years and have purchased hunting and fishing and trap’omg licenses for 32 of
those years, not to mention all the money | spent for permit applications | never got.

Second, if such Alaska Seniors earned the privilege of a PID by their presence and work in the
state, they probably deserve to keep it even if they do go somewhere else where they can afford

to buy groceries.

Third, if you are com arinP the AKPFD to a list of PIDs that is a
requires little input. Simply check the PFD application against P
the PFD application list, "if a PID holder does not appear on the

Hgink there are a lot of things better to spend you time on that harassing Seniors about their
S,

computer-performedljob that .
ID_holders or PID holders against
PFD list, find out why

Henry T Munson
henrvt@seward.net
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Questions on NPDES primacy

1. List of things currently within (required or covered by) EPA NPDES permits that
DEC is planning to put outside of permits when DEC assumes NPDES primacy.

2. How many third-party lawsuits over NPDES permits issued during the last five
years deal with items that will be outside of NPDES permits after state assumes

primacy.

3. Potential definitions and differences between the definitions for “Waters of the
United States”. Please clarify why it is confusing to have a separate definition of
“waters” defined in statute.

4. Change in permit fees that will be charged with state primacy. What has the
discussion been on the increase of these fees in the future.

5. Enforcement actions by EPA. How many are anticipated to be taken by DEC.
Will DEC do a better enforcement than EPA?

6. With NPDES primacy, will C'ean Water Act lawsuits have the State of Alaska as
defendant. Will Alaska be re ponsible for lawsuits arising out of Clean Water Act

complaints?

7. How much does an average Clean Water Act suit cost? Is this included in the
fiscal note?



SARAH PAUN, GOVERNOR
BBS Cordova Street
Anchorage, AS 09501-2617
PHONE: (907) 269-7599
DEPT. OF ENVIRONMENTAL CONSERVATION FAX: (907) 334-2415

DIVISION OF WATER http://www .atate.alc.ua/dec/

Director’s Office

March 19, 2007

The Honorable Paul Seaton
Alaska State Legislature
State Capitol, Room 102
Juneau, AK 99801-1182

Re: Questions related to HB 149
Dear Representative Seaton:

Louie Flora requested answers to the following questions on your behalfthat
are related to HB 149 and state primacy for the National Pollutant Discharge
Elimination System (NPDES) permitand compliance program.

List of things currently within (required or covered by) EPA NPDES
permits that DEC is planning to put outside of permits when DEC assumes

NPDES primacy.

In addition to the example explained in the enclosed March 15 letter to
Representatives Johnson and Gatto, DEC could request permittees, outside of
the context ofa permit, to conduct activities that are desired by DEC to gain a
better understanding ofthe discharge or receiving environment, but not needed
to determine the discharger’s compliance with water quality standards or other
legal requirements. Examples ofsuch additional monitoring include sediment
monitoring: nearby subsistence use; and other studies that might help refine
effluent limits for permit re-issuance orto help the state revise regulatory water
quality standards.

How many third-party lawsuits over NPDES perm its issued during the last
five years deal with items that will be outside of NPDES perm its after

state assumes primacy.

DEC does not track thren+ened or filed lawsuits between private parties and is
not aware of any lawsuits responsive to this question. Concerns regarding
third party claims for alleged violations of permit requirements, particularly for
monitoring requirements that are not otherwise legally required, were brought
up during the primacy Work Group meetings. These concerns were based on
the fact that the Clean W ater Act is a strict liability (without fault) statute and
allows penalties ofup to $31,500 per day per violation.

O Primed on Recycled Paper


http://www.atate.alc.ua/dec/

Representative Seaton -2-

Potential definitions and differences between the definitions for “W aters
* ofthe United States™. Please clarify why it is confusing to have a
separate definition of “waters” defined in statute.

Seeresponse to similar question in the enclosed March 15 letter to
Representatives Johnson and Gatto. The Departmentis notopposed to
defining “W aters ofthe United States” in statute, so long as the definition is
identical to the definition in EPA and State regulations.

Change in permit fees that will be charged with state primacy. W hat has
the discussion been on the increase ofthese fees in the future.

See response to similar question in the enclosed March 15 letter to
Representatives Johnson and Gatto.

Enforcement actions by EPA. How many are anticipated to be taken by
DEC. Will DEC do a better enforcement than EPA?

During the period 7/1/2004 through 6/30/2005, the lastyear for which EPA
has compiled complete annual reporting, EPA took the following enforcement

actions:
Administrative order 2
Consent decree 1
CWA penalty 28
Letter of violation/warning 12
W ritten information request 5
Total 48

During that period, 16 ofthese 48 actions (33%) included information gained
from DEC inspections. Most of these EPA actions were based on non-
compliance spanning multiple years.

Under NPDES primacy, DEC will have the same inspection goals that EPA
currently has - inspect all major facilities once per year and inspect all minor
facilities one time during Lie five-year life ofthe permit. DEC’ enforcement
policies must be as stringent as EPA’ and are described in the Department’s
NPDES primacy application. Itis impossible to predict how many enforcement
actions will be taken in any given year, and the number will vary from year to

year.

The NPDES Primacy Work Group, in its Febn ary 2005 report (copy enclosed),
said the following about the potential benefits of primacy as it relates to
enforcement:

“More predictable enforcement. The state can build specific, timely, and
predictable steps into an enforcement program while maintaining a
commitment to compliance assistance. Early communication ofinspection

results Is key."

G:\WitcriDIR\LEGISLATIVE\Saton n HB 149 NPDES prinucy.doc



Representative Seaton -3 -

Currently, DEC Inspectors have a goal ofcompleting inspection reports within
30 days of Inspections, except during the May-September inspection season
where reports will be completed within 45 days. A copy is given to the
inspected facility. We are not aware that EPA has a similar target. Itis our
experience that EPA holds Inspection reports during case development for
enforcement. DEC’ objective Is to notify a facility ofnon-compliance early so
that corrective action can be taken. The inspection report can still be used for
case development iij enforcement.

With NPDES primacy, will Clean W ater Act lawsuits have the State of
Alaska as defendant. Will Alaska be responsible for lawsuits arising out of

Clean W ater Actcomplaints?

NPDES primacy will not Increase the state’s exposure to lawsuits under the
Clean W ater Act. In general, the Eleventh Amendment to the U.S. Constitution
prohibits federal courts from hearing lawsuits brought by private citizens
against states. Nothing in the citizen suit provision ofthe Clean W ater Act
changes that. The exception to this general rule, known as the Exparte Young
doctrine, is for lawsuits that seek non-monetary damages, but only then suits
seeking prospective relief, ordering a state to comply with federal law. Nor does
the state issuing an NPDES permit make the state a necessary party to a
citizen suit brought to enforce the terms ofa state-issued NPDES permit. Thus,
having a state-run NPDES program should not create significant litigation
exposure for DEC under the Clean W ater Act. Persons wishing to challenge the
terms of an NPDES permitissued by DEC would still have the right to assert
such a challenge under state law. This involves the right to an adm inistrative

appeal followed by an appeal to state court.

How much does an average Clean W ater Act suit cost? Is this included in
the fiscal note?

The Department did not include the potential costs of future potential law suits
against the state for NPDES permit decisions. This is generally consistent with
other Department regulatory programs, since it would be Impossible to predict
the number or nature of potential suits, and therefore costs associated with
them. The Department has contacted EPA for information regarding their costs
associated with Clean W ater Act suits. Ifthey can provide this kind of
information, I will forward it to you upon receipt.

Please let me know ifyou need any additional information.

Sincerely,

Lyuuu. iuiiuciirvtni
Director

G:\Wilet\DIR\LEOISLATIVE\Sealon re HB 149 NPDES pritnacy.doc
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Enclosures: March 15, 2007 letter to Representatives Johnson and Gatto
w / enclosures
NPDES Primacy Work Group Report, February, 2005

O:\Witet\DIR\LEGISLATIVE\Seaton re HB 149 NPDES primacy.doc



SARAH PALIN, GOVERNOR
555 Cordova Street
Anchorage, AK 99501-2617
PHONE: (907) 269-7599

DEPT. OF ENVIRONMENTAL CONSERVATION FAX: (907) 334 2415
DIVISION OF WATER http://www .atate.ak.us/dec/

Director’s Office

M arch 15, 2007

The Honorable Craig Johnson
Co-Chair, House Resources Comm ittee

State Capitol, Room 126
Juneau, AK 99801-1182

The Honorable Carl Gatto
Co-Chair, House Resources Comm ittee

State Capitol, Room 126
Juneau, AK 99801-1182

Dear Representatives Johnson and Gatto:

Thank you for the opportunity to talk with the House Resources Committee
about HB 149 on March 12. You requested a response to several questions
that came up during the hearing. I've paraphrased those questions and
provided answers below, along with some clarifying information.

Are there problems with using the term, “waters of the U.S.," and why

isn't the term defined in HB 149?

The term "waters of the U.S.”is defined by EPA in its regulations. 40 CFR
122.2. DEC has adopted the same definition in state regulations. The term
could be defined in HB 149, but it would need to be identical to the definition

in state and federal regulation for EPA to approve the state program.

Wiill the changes proposed in HB 149 now require NPDES permits for
discharges to wetlands?

No. HB 149 does not require the state to issue any state NPDES permits that
are not already required under the federal NPDES program. NPDES permits
are already required under the Clean W ater Act for discharges to wetlands and

would also be required under a state-run NPDES program

Does removing the exemption (HB 149) for dom estic sewage al.ect rural

Alaska?
No. HB 149 does not change the discharges that require an NPDES permit,

rather, it aligns state requirements with the federal requirements.

G:\Water\DIR\LKGISLATIVE\HB 149 House Resources response toquestions 3-12-07.doc
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Do discharges of small heated process or cooling water orvery small
discharges require a permit? Examples - emptying a cooler, hot tub
draining, human waste at hunting camps.

The federal NPDES program does not have a threshold below which very small
discharges do not need permits, nor could EPA approve a state program with
such a threshold. Never-the-less, courts have upheld agencies' inherent
authority to exclude "de minimus" situations from the reach ofregulation.
Alabama Power Co. v. Costle, 636 F.2d 323, 360-61 (D.C. Cir. 1979). This de
minimus doctrine is grounded in the ancient principle that "the law does not
concern itself with trifling matters.” Id. Under this doctrine either EPA or DEC
can safely ignore the kinds of situations that Comm ittee members asked about

at the March 12 hearing.

W hat’s an example of requirements EPA or DEC might impose on a
permittee either within or outside the context ofa permit? Would those
requirements be enforceable by citizens, in addition to DEC?

Example - the wastewater discharge permit (NPDES permit and DEC’s
certification of the permit) for the Red Dog Mine require bioassessment of fresh
water streams. The bioassessment monitoring includes Periphyton (as
chlorophyll-a concentrations), aquatic invertebrates (taxonomic richness and
abundance), and fish presence and use. While these parameters provide a
valuable indicator of primaiy production, they are not in themselves driven by

permit effluent limits or Alaska’s water quality standards. This type of
requirement can be imposed by EPA within or outside the context ofan NPDES
permit. Under State primacy for the NPDES program, DEC would have the

same latitude.

Monitoring and reporting requirements placed on a wastew ater discharger
outside the context ofa permit, are not enforceable by the public through
citizen suits either under federal law (33 U.S.C. 1365) or state law (AS
46.03.870). However, they are enforceable by EPA and DEC.

W hat will happen to perm it fees with NPDES primacy?

Permittees are already required to pay a fee based on DEC’s direct costs
associated with permitting (or issuing certifications of EPA NPDES permits) and

compliance work. The Department has estimated that with primacy fees will,
on average, go up by a factor of i.8 over the current fees.

DEC'S NPDES Work Group and overall public process

There have been and will continue to be, multiple opportunities for public
involvement in program development, the application for primacy, and during
future program implementation.

G:\Water\DIR\LEGISLATIVK\HB 149 House Resources response to questloi s 3-12-07.doc
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SB 110, from 2005 directed DEC to continue to work with a Work Group of
NPDES permittees while developing the primacy application. SB 110
underwent public review through the legislative process. The Work Group
includes representatives of large and small community domestic wastew ater
dischargers (sewage treatment facilities); and the oil and gas, timber, mining,
seafood, and construction industries. The Work Group’ members are listed at
the DEC website at:

http://ww w .dec.state.ak.us/water/npdes/work group.htm, along with
agendas, handouts, drafts ofthe primacy application, attendee lists, meeting
summaries, and other documents germane to the Work Group process -- the
public has access to everything the workgroup has access to. The February
2005 Work Group reportis enclosed. Work Group meetings and
teleconferences have been public noticed and meeting announcements are
also emailed to a list serve group (350+ people). Public representatives have
been present and participated during the meetings and during the specific
allocation of time on the agenda for public comment. The initial regulations for
the program underwent public review and pending revisions to the regulations
will have a public review beginning this week. And, when all is done, EPA will
conduct another public notice and review of the entire program. Upon program
approval, all permits will also undergo public review.

NPDES resources commitment

Prior to SB 110 (2005), the combined NPDES resources of DEC and EPA
included 51 FTE. DEC's program under primacy will have 43 FTE. That
reduction is a result of the efficiency gain associated with a single agency,
instead of two, implementing a single program. EPA will maintain some
positions to oversee the DEC program. See attached fact sheet on “Resources”.

Primacy application status and EPA review

DEC provided a status report on NPDES to the legislature in the annual report
(copy enclosed, see also enclosed fact sheet, “Overview and Status - February
2007). Itwas not until EPA reviewed the Department’ full application
submission that they, in October 2006, identified several statutoiy
shortcomings that must be corrected in order to demonstrate that the
Department has the necessary authority to implement the NPDES program;
hence, the adm inistration’s introduction of HB 149 and its companion bill, SB
91. DEC and EPA have been working closely together to address all of EPA’s
comments on the program. The results ofthat work include minor
amendments to the regulations, program description, and Attorney General’s
statement regarding state authorities to implement the program. Itis our
intent to subm it a revised application in draft form to EPA this summer so they
can take one last look before we submit a new final application this fall. EPA
has committed to a schedule fora program approval decision by March 31,

2008.

G:\VVater\LIR\LEGISLATIVE\HB 119 House Resources response to questions 3-12-07.doc
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DEC certifications of EPA NPDES perm its

DEC and EPA currently have a dual role in permitting wastew ater discharges.
By virtue of state law, a state-certified NPDES permit usually serves as the
state required permit. During FY 06, for EPA-issued NPDES permits. DEC

issued:

e« Clean W ater Act Section 401 certifications for 100% of EPA-issued NPDES
individual permits (9 permits)
e« Clean W ater Act Section 401 certifications for 100% of EPA-issued NPDES

general permits (5 permits)
e 15 authorizations under the TAPS linewide NPDES general perm it
e 87 authorizations under the NPDES Placer Mining general permit
e 6 authorizations under the NPDES North Slope Oil / Gas general perm it
e 7 authorizations under the NPDES General Seafood Processors general

permit
e 20 authorizations under the NPDES Small Domestic general permit

In addition, where EPA has not issued NPDES permits, DEC issued:

e 18 state individual permits
e 62 state general permit authorizations

Please let me know if | missed any of the questions or I can provide any
additional information.

Sincerely.

[ 7 I~

. Tomieh Kent
Director

Enclosure NPDES Primacy Work Group Report, February 2005
Resources Fact sheet
Annual Report to the Legislature
Overview and Status - February 2007

G:\Water\DIR\LEGISLATIVE\HB 149 House Resources response to questions 3-12-07.doc
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WORKGROUP MEMBERS

Oil and Gas Industry Sector Alternates
Marilyn Crockett Carl Rutz
Alaska Oil and Gas Association Alyeska Pipeline Service Company

Mining Industry Sector
Steve Borell Charlotte MacCay
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Larry Hartig
Hartig Rhodes Hoge & Lekisch

Seafood Industry Sector
Stephanie Madsen
Pacific Seafood Processors Association

Timber Industry Sector
Owen Graham Eric Fjelstad
Alaska Forest Association Perkins Coie Law Firm

Construction Industry Sector
Dick Cattanach
Associated General Contractors of Alaska

Large Community Domestic Wastewater Facilities

Kris Warren
Alaska Water and Wastewater Management Association

Small Community/Tribal Domestic Wastewater Facilities

Art Ronimus Dan Reitz
Alaska Native Tribal Health Consortium Alaska Native Tribal Health Consortium
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EXECUTIVE SUMMARY

Support for state assumption of the National Pollutant Discharge Elimination System
(NPDES) program varied between permittee sectors. Certain sectors see substantial
benefit and strongly support moving ahead. Other sectors see less benefit, but would not
object if the state were to move towards primacy. AH sectors believe that there are certain
essential or desirable elements that should be incorporated into a state NPDES program.

The federal Clean Water Act (CWA) requires all wastewater discharges to surface water to be
permitted under the NPDES permit program. The CWA clearly envisions states running this

program and includes provisions for state primacy. Alaska is one ofonly five states where the
Environmental Protection Agency (EPA), rather than the state, administers the NPDES jrmit

program.

A workgroup of Alaska wastewater discharge permittees was asked to evaluate the concerns,
costs, and benefits of state primacy. The workgroup recommends Alaska proceed toward
primacy for the NPDES war* "water discharge permitting progn n contingent on the following

11 elements being incorporated into the state program.

1. Permit fees based on the structure established in House Bill 361.

2. Continued permittee participation during primacy application and program
development.

3. Sufficient funding to develop and assume the program and consistent sufficient state
general funds in the long-term.

4. Opportunity for pemittee review of both draft and proposed final permits.

5. Permits contain only legally required monitoring ar.d reporting necessary to comply
with i fluent limits and water quality standards.

6. Formal training plan and implementation of the plan for DEC permit and compliance
staff.

7. Ensure permit consistency between areas under state and federal jurisdiction.

8. The ability for the department to use contractors to assist with peak workloads and

technical permitting issues.
9. Use ofthe current state permit appeals process where permit provisions are not

automatically stayed upon appeal.
10. Senior DEC managemcn. -eview of permits and conditions that set precedents or arc

controversial.
11. Primacy application submitted to EPA by June 2006.

l. INTRODUCTION

In contrast to most other states, Alaska docs not administer the National Pollutant Discharge
Elimination System (NPDES) program for wastewater discharge in the state. The Environmental
Protection Agency (EPA) performs this important task. Senate Bill 326 - passed by the 22nd
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Alaska Legislature in May 2002 - directed the Alaska Department of Environmental
Conservation (DEC) to evaluate the potential benefits and consequences of the state assuming
primacy of the NPDES program. The Department released “ State 0fAlaska's Assumption ofthe
National Pollutant Discharge Elimination System - A Report to the Alaska Legislature ~ in
January 2004. Subsequent to release of the report, an advisory permittee workgroup was formed
to examine the concerns, costs and benefits of state primacy and to recommend whether to

proceed toward primacy.

Six meetings were held during the period November 2004 through January 2005 with
representatives from NPDES permittee groups as well as the EPA. The workgroup was
composed of one representative from each of the following:

e Oil and gas industry sector

* Mining industry sector

» Seafood industry sector

e Timber industry sector

» Construction industry sector

» Large community wastewater permitting

* Small community/tribal wastewater permitting

The EPA, as the current NPDES authority and the delegator of primacy, had a special role and
attended meetings to provide perspective and guidance on federal requirements and constraints.

The meetings were held in Anchorage and were open to the public. Public notice of the schedule
of meetings was provided. Meetings were informal and attendees who were not official
members of the workgroup freely participated. Information, handouts, attendance lists and
agendas were posted on an NPDES Primacy web site at

http://www .state.ak.us/dec/water/npdcs/work groun.htm.

The workgroup developed a concept for a state wastewater permitting program beginning with a
list of characteristics important to a state NPDES program (Chapter Il). The concept for a state-
run program was compared to the current EPA program and benefits and costs were identified
(Chapters Ill. and 1V). A benefit and concern analysis followed (Chapter V.). Issues raised by
members of the public are included in Chapter VI., and other topics discussed over the course of
the six meetings arc summarized in Chapter VII. The workgroup provided a recommendation as

to whether to proceed toward primacy (Chapter VIIL.).

Il. CHARACTERISTICS OF AN ALASKA NPDES PERMITTING
PROGRAM

The NPDES permit workgroup discussed the opportunities the state has in developing an
efficient NPDES permitting process that appropriately addresses Alaska specific conditions and
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needs. Lists of characteristics to include in an Alaska NPDES program were developed. These
characteristics are summarized below.

Permit Application Process

Streamlining the administrative functions of the permit application process is one of the first
improvements the state can take in assuming primacy for NPDES permitting. The workgroup
discussed tools such as electronic forms, clear definitions, and integration of permits. The
workgroup wants the state to issue and renew permits and authorize “notices of intent” to operate
in a timely manner. Below is a list of the administrative tools that the workgroup wants to see

the state employ:

« Single application submitted to one agency - DEC.

» Optimal use of general permits and permit by rule options.

» Timely renewal of general and individual permits.

e Timely action on requests for modified permits.

« Electronic submittals of application and discharge monitoring reports (DMRs).
» Streamlined application procedures where appropriate.

« Renewal notification sufficiently in advance so permits can be renewed without lapsing.
* Flexibility in the definition of “major” and “minor” facilities.1

» Integration of waste management plan reviews and disposal permits.

* Investigation of the pros and cons of watershed permitting.

« A defined process and time schedule for issuance of various permits.

» Provisions for administratively extending permits.

» A process enabling agency/permittee consultations during permit development.

Permit Limits and Monitoring Requirements

Permit limits and monitoring requirements are derived from a combination of technology-based
performance standards specified in federal regulation and state water quality standards. The
water quality standards arc also the basis for determining mixing zones, zones of deposit, and
short-term variances. It is important to the workgroup that the translation of the water quality
standards into effluent limits and monitoring requirements be conducted by permit writers who
know the conditions and environment of Alaska. Specifically the workgroup wanted:

» Effluent limits that take into account natural conditions.
* Monitoring parameters and frequencies based on Alaska conditions.
e Sampling flexibility to provide concurrent monitoring of natural conditions.

1 According to EPA NPDES permit policy, facilities arc classified as either "major” or "minor". A "major”
municipal facility discharges more than | million gallons per day or has a pretreatment program. A “major”
industrial facility scores above 80 points on the EPA NPDES Permit Rating Work Sheet. EPA also retains the
ability to use their professional judgment to designate a facility as a "discretionary major."
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* Authorization of mixing zones in individual and general permits.

» Use of translators in determining permit limits for metals.

» Ability to refine effluent limits as data are collected.

* Only compliance monitoring included in permits with separate agreements for scientific
data collection.

 Acknowledgement of the use of the best technologies.

» Requirements and process for site-specific criteria based on natural conditions.

Guidance Documents

Guidance documents prepared for the specific needs of Alaska operators and facilities are
important to the workgroup. Fact sheets, frequently asked question summaries, and other
guidance documents need to be current and posted on the web for easy access. The following is
a list of specific guidance documents and fact sheets mentioned by workgroup members:

» Guidelines for baseline data collection for major, new projects.
» Permit process flow charts and processes explained in chronological order.
» Case-by-case best available technology guidance for industries lacking effluent

guidelines.
» Clear explanation of when a discharge to the subsurface requires an NPDES or

Underground Injection Control (UIC) permit.
« A fact sheet to accompany individual and general permits.
» Understandable regulations ordered to follow the permit development process.

Public Participation and Public Notice Process

In addition to the EPA requirements for public notice, the state should use the Alaska Online
Public Notice System.

Permittee Review of Draft and Proposed Final Permits

The workgroup stressed the importance of communication with Alaska permit writers throughout
the permit development process and, in particular, saw value in an opportunity for permittee
review ofdraft and proposed final permits prior to issuance to avoid misinterpretations,

omissions, and simple mistakes.
Compliance Assistance

The workgroup wanted to ensure that a state NPDES compliance program would be managed in
a responsive manner. An exit interview by inspectors, where concerns and problems arc
discussed, is critical for operators to know what needs immediate correcting. Waiting months for
an inspection report was viewed as potentially detrimental to receiving water quality and may
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result in cumulative fines that largely reflect the permitting agency’s inaction. The workgroup
wants a state program committed to compliance assistance in addition to enforcement.
Additionally, the workgroup wants the state program to have:

» Use ofthe full range of administrative tools available to the state such as Compliance
Order By Consent, Notice of Violation, and compliance schedules.

* A DMR database that retains “qualifiers” on analytical results.

* Flexibility in the use of “Supplemental Environmental Projects” in lieu of fines, when
appropriate.

» A process for immediate correction of de minimus issues.

* Procedures for “paper audits” as an alternative/adjunct to full inspections.

» Opportunity to request “enforcement free” compliance assistance audits.

» Use of the state’s inspection ranking system to determine routine facility inspection

schedules.
» Use of other department and state staffto inspect or follow-up on inspections when they

are at a facility.

Appeals Process

The workgroup highlighted the appeals process in Alaska as being a significant difference
between DEC and EPA. Under primacy, the Commissioner of the Department of Environmental
Conservation would be the final administrative arbiter as opposed to the Environmental Appeals
Board. The Commissioner would have the authority to delegate decision-making authority to an
Administrative Law Judge. All permit terms and conditions in a new permit and contested
provisions in a modified or renewed permit arc not automatically stayed under the state appeals
process in contrast to the federal appeals process. There are opportunities to build into the state
process deadlines for completing steps in the appeals process. Judicial review of state permitting
decisions will be conducted by an Alaska Superior Court instead of the federal 9Ih Circuit Court
of Appeals and should be timelier. Currently, no new evidence may be introduced during an
appeal to EPA. Under primacy, current state law allows new evidence to be introduced, which
provides an opportunity to consider the best science and to build an optimal record for judicial
appeal, but carries with it the additional costs associated with an evidentiary proceeding. The
state could re-examine the appeals process for NPDES permits and decide whether to allow new
evidence to be introduced during an administrative hearing and appeal.

Management Involvement

DEC is a much smaller agency than EPA Region 10 and this can provide for greater participation
in significant policy setting decisions by the upper management team. Specifically, the
workgroup wants to ensure that DEC management is aware when significant policy or
compliance issues are made in association with permit or enforcement decisions. Specifically

the workgroup wanted:
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 Management review of draft permits in early stages of the transition to NPDES primacy.
» Process to elevate to management policy issues that arise in permitting and enforcement

proceedings.

Budget and Staffing

The workgroup stressed that primacy must include an adequate and appropriately funded budget
to hire, train, and retain experienced staffand ensure the necessary funds to travel. Workgroup
members are convinced that permit writers must know and understand the specific environment
and jperational processes they regulate and that only comes through personal experience. The
workgroup wants to ensure that the Department employ creative and flexible strategics, such as:

* Negotiated service (funding) agreements that include milestones.

» Provisions for the Department to enter into contracts for technical expertise on an as-
needed basis.

- Staffin locations that facilitate communication with the permittee.

» Mechanisms for staffto utilize various travel opportunities, such as facility charters.

» Permit fees based upon the provisions of House Bill (HB) 361.

» A formal system for permit writer peer review, as well as management review.

« Permit writers” assignments compatible with their experience.

Transition

Full state assumption of NPDES program responsibilities can be transitioned over a 5-year
period. The workgroup wants to ensure this process does not result in a lack of expertise or a lag
in permits issued. The workgroup expects that the Memorandum of Agreement between DEC
and EPA would schedule the phasing of specific permits and sees a continuing role for the group

in designing a specific transition plan.

NEPA, ESA, and EFH

A desirable characteristic of a state program identified by the workgroup is less formal and faster
planning and consultation processes. The workgroup sees value in environmental planning and
interagency consultation, but believes that the objectives of formal processes can be
accomplished with less formal, time consuming, and expensive processes.

EPA’s issuance of an NPDES permit to a “new source” is considered a federal action and
triggers the National Environmental Policy Act (NEPA) formal planning process. Under
primacy, a state-issued NPDES permit docs not trigger the NEPA process. The workgroup
recognizes that other federal permitting actions, such as the issuance ofa CWA 404 permit,
could still trigger NEPA, but believes it less likely that NEPA would be triggered or be as
burdensome under state pri nacy for smaller projects. Additionally, a state-issued NPDES permit



NPDES Primacy Workgroup Report
February 2005

does not require formal consultation with the U.S. Fish and Wildlife Service under the
Endangered Species Act (ESA) or with the National Marine Fisheries Service under the Essential
Fish Habitat (EFH) provisions of the Magnuson-Stevens Fishery Conservation and Management

Act.

Il. POTENTIAL BENEFITS OF PRIMACY

NPDES program assumption must be associated with improvements in the permitting process
while continuing to protect the environment. Based on the characteristics ofan Alaska NPDES
permitting program the workgroup identified the following specific benefits to primacy.

Time and cost savings in permitting major new facilities. While permit fees will increase
under primacy, the cost to the permittee to permit some major new facilities may decrease
substantially. This decrease in costs will result from increased communication throughout the
permitting and public notice phases ofa project, the efficiencies of working with one regulatory
agency as opposed to two, reduced travel costs for meetings with the permitting agency, working
with permi: writers familiar with Alaska condition: a timelier appeals process, and compliance
and enforcement programs based on site-specific and risk-based results.

Gi eater state role in project planning and less formal process. A state issued NPDES permit
to a “new source” would not trigger the formal NEPA planning process, as would EPA issuance
of the permit. However, the workgroup recognizes that it is likely other federal actions would
trigger the NEPA process, at least for larger, new facilities. Even within a NEPA process, the
workgroup secs benefit in the state playing a greater role as the state water quality authority. The
workgroup a! j sees potential benefit in replacing the formal ESA and EFH consultation
processes required of EPA with the less formal and faster processes under state primacy while

still achieving the objectives of those programs.

Permit requirements better tailored to Alaska conditions. An advantage of state primacy is
that the permit writers, who know Alaska’s environment and conditions, will be responsible for
translating water quality standards into effluent limits. Additionally, Alaska permit writers arc
skilled in understanding and applying the state’s site specific and risk-based water quality

standard provisions.

More predictable enforcement. The state can build specific, timely, and predictable steps into
an enforcement program while maintaining a commitment to compliance assistance. Early

communication of inspection results is key.

Improved and faster appeals process. The workgroup secs benefit in the very different and
tinr'icr appeals process under state primacy. A state-run NPDES permit program should have
specific time frames for the steps in the appeals process with the DEC Commissioner (or an
Administrative Law Judge if designated by the Commissioner) as the final arbiter. Judicial
review of state permitting decisions in the Alaska Superior Court instead of the federal 9th Circuit

Court of Appeals may also help resolve concerns more quickly.
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Alaska-specific guidance documents. EPA develops guidance documents based on its national
perspective. A potential benefit of state primacy would be guidance documents that are prepared
for the specific needs of Alaska operators and facilities. A state practice of updating the fact
sheet after the permit is finalized is another potential benefit. Additionally, posting fact sheets,
frequently asked question summaries, and other guidance documents on the state web site would

improve access for stakeholders and the public.

Availability of efficiency tools. Streamlining the administrative function in the permitting
process is a potential advantage of a state NPDES permitting program. The state can develop
tools such as on-line applications, on-line payments, electronic permitting tracking, and on line

DMR submittals.

Better permit and Clean W ater Act coverage. The workgroup sees the potential that state
primacy would result in a higher percentage ofdischargers with NPDES permits. NPDES permit
coverage is important to protect water quality, as well as to the discharger who needs a permit to
demonstrate compliance with the Clean Water Act. Better permit coverage may result from
conversion of current state permits to NPDES permits, as well as efficiencies gained through
optimal use of general permits. Better permit coverage will improve environmental protection.

IV. COSTS AND CONCERNS

The cost ofthe state assuming responsibility for implementing the NPDES wastewater
permitting program will not be simply financial. The potential for non-monctary effects, such as
perceived changes in roles and relationships or how EPA will continue to influence state actions,

must be factored into a recommendation.

Fee increase. Under primacy, the state will establish effluent limits, determine other permit
requirements, provide compliance assistance, and conduct enforcement. This increased
workload will result in increased fees charged for permits. Fees are expected to increase on
average by a factor of 1.8. This »s a substantial increase, yet fees will still only pay for less than
20% ofthe program costs with state general funds and federal funds making up the balance.

Lack of resources and expertise. There is potential that the state may not direct an appropriate
amount of resources to the NPDES wastewater permitting program. DEC’s program
implementation plan increases the number of staff from 29 to 43. Additionally, there is concern
that the state will not be able to hire and retain staff with the expertise needed to understand the
issues associated with complicated discharges from major industrial developments. A program
that does not have the resources and expertise to meet its goals will provide no benefit.

Loss of state advocacy. Under EPA management of the NPDES program, the state and
applicants have frequently found themselves allies working to change EPA’s point of view.
Tfiere is concern that assumption of the NPDES program will automatically place the state in an
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adversarial role with the applicant. This loss of the state as an advocate, working to solve
problems, is a concern.

Resources would be better used on other priorities. Recent state fiscal policy has been to
limit the growth of government. There are concerns that assuming responsibility for a new
program, such as NPDES permit Ig, will come at the cost of other programs and priorities. No
one wants to see the gains the state has made in environmental management compromised
because the state has taken on additional responsibility.

Primacy could be temporary. Concern has been expressed that .jture administrations or
legislatures would not support state management of the federal NPDES permitting program.
Future administrations or legislatures, faced with fiscal issues or political pressures, could decide

to return this program to EPA.

EPA requirements under primacy will differ significantly from current policy. EPA
currently exercises some judgment and flexibility in administering the NPDES program. For
example, EPA recognizes there are significant constraints in regulating community facilities in
rural Alaska and has adapted program objectives and actions accordingly. There is concern that
once the state is responsible for the NPDES program, EPA will require the state to take actions

the agency would not take itself.

A state administered program may not provide the degree of certainty currently in place at
EPA. NPDES permitting under EPA is based upon long-term regulatory and policy provisions
providing a consistent, defensible, and known structure. A state-run program could be subject to
administrative policy shifts effectively eliminating needed prca. tability and consistent
implementation of the program.

V. BENEFIT/CONCERNS ANALYSIS

The workgroup recognized that it is not possible to conduct a true “cost/benefit analysis” of state
primacy for the NPDES program, or to reach consensus on which costs and benefits arc most
important. There was considerable variation in workgroup representatives’ views of the relative
“weight” of the benefits and costs (both monetary and non-monetary) based upon their current
experience with EPA and their potential future experience under primacy.

Workgroup members used this section as a guide in their discussions with members of the
groups they represent while arriving at their member-organization’s recommendation regarding

whether or not to proceed with primacy.

Permits that are written and administered by those with an understanding of Alaska
conditions and facilities is seen by the workgroup as one of the most important benefits to
primacy. Workgroup members recognize that derivation of permit limits are constrained by
federal rules, but some members see more room for state interpretation than others. Workgroup
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members believe that Alaska-specific guidance, particularly for establishing permit monitoring
requirements, is the area with the greatest potential value.

The workgroup believes that permittee review of draft and proposal final permits is a key
benefit. EPA Region 10 policy has been to withhold draft and proposed final permits from the
permittee. When permittees are given an opportunity to review the draft and proposed final
permit, typographical and significant technical errors and omissions can be corrected prior to
public notice and permit issuance. A draft permit, free of errors or misinterpretations, ensures
that the public and stakeholders have accurate information when determining if they have
concerns and articulating them when they do. Errors in the final permit leave the permittee with
limited, undesirable choices: 1) request a permit amendment which is a lengthy process; 2)
appeal the permit; or 3) live with the error untn the permit is renewed in five or more years.

The workgroup sees substantial benefit in using the state appeals process under primacy
over the federal process. Under the state process, new permits are not automatically stayed
upon appeal, the Commissioner of DEC is the finai arbiter of administrative appeals (or an
Administrative Law Judge if designated by the Commissioner), and judicial review of state
permit decisions are handled by the Alaska Superior court, rather than the federal 9th Circuit
Court of Appeals. The benefits to new projects are extremely important since the state process
presents an opportunity for quicker resolution and timelier start-up of new projects.

Administrative efficiencies under primacy are viewed by the workgroup as a major
potential improvement. The workgroup believes those with the most immediate and tangible

benefits include:
« The opportunity, efficiency, and cost savings of working with one rather than two

regulators (permitting agencies).
' The use of electronic permit applications and fee payment, electronic permit generation,

and electronic Discharge Monitoring Report submittal and review.
* Optimal use of general permits.

The workgroup members, particularly the mining representative, believe that a reduction
in permit issuance time under primacy for major new developments is a major benefit of
primacy and presents the potential for significant costs savings. A cost analysis conducted
by DEC for the workgroup for a hypothetical new mining project indicated that under primacy
an NPDES permit issued 6 months quicker could save the company millions of dollars over the

life of the project.

Overall, the workgroup is concerned about the currently projected permit fee increases
and the potential for future increases in fees.

The workgroup is concerned about the state having consistent and sufficient state
appropriations to run the program from year to year, given the state’s fiscal situation.

The workgroup is concerned about the state’s ability to hire and retain qualified staff.

Despite hearing the state’s plan to hire, train, and retain competent staff, and EPA’s offer of
staffing and technical assistance, workgroup members remained concerned about the state’s

13
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ability to have the necessary expertise on board at the same pace that permits will be phased in
under .nacy.

The >kgroup is concerned that primacy will result in divided jurisdiction between the
state a..d EPA. Under primacy, EPA will retain the responsibility to issue and administer
NPDLS permit for facilities that operate outside of state waters (primarily oil and gas platforms
and floating seafood processors) and for sewage treatment facilities that have an approved
waiver of secondary treatment requirements under Section 301(h) ofthe Clean Water Act. The
workgroup recognized that the state could take steps to mitigate to some extent the effect of the

splitjurisdiction through its agreements with EPA.

Workgroup members strongly objected to a member of the public’s premise that primacy
will result in a “rollback” of environmental protection. A public attendee at the workgroup
meetings indicated that the concern stems in part from a reduction in the federal permitting
process - NEPA review, ESA, EFH, and Tribal consultations. Members of the workgroup did
not agree, based upon their discussions that:

e Permit limits under primacy will be based on the same federal rules.

e State Water Quality Standards will continue to be the basis for effluent limits and

monitoring.

» Tribes and federal agencies will be consulted through the public participation process.
The workgroup suggested that contrary to “rollback” of environmental protection a more
efficient process under primacy should actually improve the environmental result.

The workgroup did not concur with a concern raised by a member of the public about the
potential for lack of consistency with national enforcement priorities. A public attendee at
workgroup meetings expressed concern that primacy in Alaska would result in different priorities
than those established by EPA for the nation as a whole. They felt that primacy could create
inconsistent enforcement and penalties creating competitive advantages and disadvantages across
state lines. Workgroup members did not share these concerns, in part, because:
» 45 other states already have primacy for the NPDES program.
 EPA will continue in an oversight role.
« National priorities arc translated into annual performance partnership agreements
between EPA and the states.
e Some inconsistency is desirable to reflect actual regional conditions.
« There are situations where forcing consistency could actually result in reduced
environmental protection.

The workgroup recognizes that the EPA regions are not entirely consistent currently.
However, the workgroup also recognizes that whether Alaska has NPDES primacy has no
bearing on consistency, or lack thereof, between regional EPA offices. The group also noted that
there are policies in other EPA Regions that could be viewed as a potential benefit if

implemented in Alaska.

A benefit associated with a change in the NEPA process was discussed by the workgroup
without a conclusive result. Under primacy, state issuance ofan NPDES permit to a “new
source” would not trigger a NEPA review, as it docs when EPA is the lead pcrmitter. No formal

14
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NEPA process would invite potential for significant efficiency. At the same time, the workgroup
recognized that there would be a limited number of major projects that would not trigger NEPA
because other federal actions would likely trigger NEPA anyway. Even for projects requiring a
NEPA process, some workgroup members see value in the state, rather than EPA, serving as the

lead “cooperating agency” for water quality.

VI. ISSUES RAISED BY THE PUBLIC

All workgroup meetings were open to the public. While discussing the benefits and concerns
associated with primacy, public participants raised a number of issues. The workgroup
considered, but did not always agree with, the concerns, which included:

e Lack of formal government to government consultation where Tribes provide traditional
ecological knowledge and comment on the impact of the discharge on subsistence resources

before the public comment period.

» Concern about adequacy of staffing levels for implementation ofthe NPDES program.

« DEC ability to retain expert staff to operate an effective and protective program.

e Potential for DEC consultant conflicts of interest.

» The greater flexibility available to a state managed NPDES program could result in reduced
environmental protection.

» Alaska permit writers will be subject to greater pressure from industry than permit writers in

Seattle.
» A state managed program could result in a lack of consistency with national enforcement

priorities.
» The potential for a facility to be authorized to discharge under a general permit when an
individual permit that includes site-specific factors would be more appropriate.

« Public and Tribal membership should be included in any future NPDES implementation

workgroup.
e Concern about lack of sufficient future funding to run the program.
« Reduced public participation on a project that no longer triggers the NEPA, ESA, or EFH

requirements.

VII. TOPICS DISCUSSED IN GREATER DETAIL

As the workgroup explored the general concept of state NPDES primacy, it delved into a nun, :r
of specific topics. Five of the six all-day meetings focused on learning and information
gathering. The following summarizes some of the key pieces of knowledge the workgroup

gained.

Electronic Permit Applications, Data Submission, and Payment Procedures
Applicants can currently pay DEC invoices for wastewater, food service, and air permit fees

using a centralized online payment center.
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DEC will begin using an improved data management system in the fall 0 f2005. When
applicants enter information into the new web based permit applications, the information will
automatically populate the department database, eliminating the need for DEC staffdata entry
The new data management system will also facilitate the electronic submission of discharge
monitoring reports (DMRs), including those with qualified data, relieving a heavy paperwork
burden for both permittees and DEC. Under primacy, the state data management system would
be capable of meeting NPDES reporting requirements to the EPA national data system.

Inspection Ranking System
With input from a previous stakeholders workgroup in 2000, DEC developed a risk-based

inspection ranking sys,om in order to determine ..hich facilities should be inspected each year.
The system prioritizes facilities for inspection based on potential threats to human health and the
environment. Under primacy, EPA generally expects a state to inspect all “major” facilities each
year. EPA has indicated that after an initial primacy transition period, there may be some
flexibility for DEC, using its risk-based inspection ranking system, to replace an inspection ofa
low risk “major” facility for a numbcr of “minor” facilities (i.e. exchange one major for two

minors).

Permit by Rule
The use of permit by rule (PBR) to simplify the permitting process is not as efficient under the

Clean Water Act as it is under state law. The CWA requires all permits to be renewed every five
years. EPA issued a PBR for stormwater, bu' ;t was struck down by the federal 9lh Circuit Court
of Appeals. Under primacy, PBR may only be possible if DEC revisits the regulations every five

years, somewhat negating the efficiency of having a Permit by Rule.

Underground Injection Control Program
The state does not need to have an approved UIC program to pursue NPDES primacy. Ten states

with NPDES primacy do not have an approved UIC program.

Reporting Metal Limits
There is no flexibility under a state managed NPDES permitting program for using dissolved

rather than total recoverable metals for effluent limitations. There are two narrow exceptions: 1)
when the approved analytical method reports metals in the dissolved form; and 2) technology-
based effluent limits for discharges that are not subject to effluent guidelines promulgated by
EPA. However, the use of translators is an accepted method of converting Alaska’s dissolved
metals water quality standards into appropriate total recoverable effluent limits.

Public Notice Process
The decision to conduct a public hearing in state law hinges on “good cause” as opposed to

EPA’s “significant interest.” The state does not have to public notice a decision to deny a permit
application. The state currently can 1)Ild a hearing as soon as 15 days after public notice; under
primacy DEC would have to meet the federal requirement of 30 days. DEC will be required to
prepare response to comments received documents, which currently the department does on a
case-by-case basis. DEC will not be able to only use the state of Alaska’s Online Public Notice
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web site because the federal regulations require the public notice of a draft pernr't in the
newspaper.

DEC Staffing
DEC intends to use agreements with EPA to bring experienced permit writers to Alaska,

ensuring that the needed expertise to write permits is available at the time of primacy. These
temporary, one- to two-year assignments would provide on the job training to the newly hired
staff. DEC also has the ability to access technical expertise through term contractors who can be
hired quickly to meet short-term needs. The workgroup encourages DEC to establish employee
classifications at levels sufficient to retain technically qualified staff.

Fees
HB 361 p edthe legislature in 2000 setting state policy for fees charged by resource agencies,

including DEC fees for wastewater discharge permitting. The law requires that fees be set in
statute, regulation, or established in a negotiated services agreement. Wastewater fees can only
include the direct costs of DEC permitting and compliance work and travel for inspections of
businesses with more than 20 employees. (A facility with less than 20 employs that has a parent
company with more than 20 would be charged for travel.) Fixed fees must be established for
standard categories of general and individual wastewater discharge permits. Negotiated service
agreements can be used for complex projects where a set fee is negotiated between DEC ar.d the
permittee along with project milestones. Fees must be reviewed and updated every 4 years.

Penalties
In order to assume primacy, the state must have the legal ability to assess civil penalties in at

least the amount of $5,000 per day. The state currently has this authority. The state is not
required to seek that or any other minimum amount of penalty.

Memorandum of Agreement
The EPA Regional Administrator and the Commissioner of DEC enter into a Memorandum of

Agreement (MOA) as a part of the state’s process to seek authority to administer the NPDES
permitting program. The MOA would include provisions for the transfer from EPA to the state
of pending and existing permits, the classes and categories of permit applications, draft permits,
and proposed permits that the state will send to EPA for review, comment, and where applicable
objection. Additionally, the MOA will identify the state records and reports to be submitted to
EPA. MOA’s also contain statc/EPA dispute resolution procedures.

Performance Partnership Agreements
The state and EPA negotiate an annual work plan under a Performance Partnership Agreement

(PPA). With primacy, the PPA would contain such items as compliance targets negotiated
between the state and EPA. The PPA and MOA would provide details on how the NPDES
program will be implemented and may be subject to further scrutiny by the workgroup as part of
the primacy process, should the workgroup make that recommendation.

EPA Objection and Overfile Process
Federal regulations (40 CFR 123.44) prescribe the process by which EPA can review and object

to state issued NPDES permits, as well as the grounds for objection. The regulations establish a
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review and objection process for proposed permits - permit status after the close ofthe public
comment period but before issuance. However, EPA may agree via the MOA to review draft
permits rather than proposed permits. The state would only have to forward the proposed permit
to EPA if it differed from the draft permit, EPA had objected to the draft permit, or there was
significant public comment. In the MOA documents for the two most recently delegated NPDES
states (Maine and Arizona), EPA agreed to review draft permits. The Alaska MOA would likely

be similar in this regard.

When EPA receives a draft permit for review, as agreed to in the MOA, they can use the 30-day
public comment period to submit comments, including general objections to the permit. When
EPA provides notice ofgeneral objection, it then has an additional 60 days to provide specific
objections. Although typically not the norm, EPA can still object to a proposed permit following
the public notice period but prior to issuance. The state has 90 days to satisfy EPA’s objections.

If the state fails to satisfy the objections, EPA can issue and assume authority for the permit for
one permit cycle, at the end of which authority for the permit reverts to the state. While the
procedure exists, in practice EPA Region 10 typically works with the state to satisfy the
objections and has never federalized an NPDES permit.

There are specific grounds on which EPA must base its objections to draft permits in NPDES
primacy states. The two most common grounds for EPA objection are also the most subjective.
They are 1) a misinterpretation of federal regulation or the Clean Water Act, and 2) inadequacy

of monitoring requirements.

Under primacy, states provide draft permits to the U.S. Fish & Wildlife Service and the National
Marine Fisheries Service (the “Services”). The Services provide comments directly to the state
on the potential impact of the discharge on federally listed species or critical habitat. The
Services may petition EPA to review the draft permit if they believe that the state has not
satisfied their concerns. Ifthe EPA agrees that the draft permit does not compiy with the Clean
Water Act, then EPA works directly with the state to modify the permit or may federalize the

permit.

Tribes may also petition EPA to review a draft permit if they believe that it does not comply with
the Clean Water Act. Any EPA objection would need to be based upon the same grounds
established in 40 CFR 123.44. Formal consultation would only be triggered if EPA federalized

the permit.

Administratively Extended Permits
EPA and DEC can administratively extend individual or general permits past the expiration date.
However, new discharges cannot be authorized under an administratively extended general

permit, and applicants must apply for an individual permit.

Transition Process
There arc six components to the NPDES permitting program.
1 NPDES Permitting (both individual and general permits)

2. Stormwater
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Compliance and Enforcement

Permitting Federal Facilities (Optional)
Pre-treatment Program

Biosol ds Management Program (Optional)

©o ok w

DEC proposes to assume responsibility for the first five components. The NPDES permitting
program consists of developing, issuing, and modifying permits. The stormwater program
regulates wastewater discharges generated during runoff from land and impervious areas. As
part of the compliance and enforcement program, permittees are required to monitor discharges
and DEC reviews monitoring reports, conducts inspections, and may take appropriate
enforcement actions. The federal facilities program issues permits for facilities such as military
bases and national parks. The pre-treatment program sets standards tc control pollutants from
industrial users who discharge directly to a publicly owned treatment works. DEC proposes not
to assume responsibility for the biosolids program, which regulates the disposal of sewage

sludge.

The Clean Water Act allows states to phase in NPDES program responsibilities over 5 years.
Designing a specific transition plan with timeframes to assume different aspects of the program
will be a subject for the workgroup should primacy proceed.

Application for Primacy
A state must formally apply to EPA to assume NPDES primacy. The State NPDES application

must describe how the state’s program satisfies the required legal framework and meets the
federal requirements governing NPDES permitting and compliance procedures. The application

must include:

e A letter from the Governor requesting approval of the state’s application.

« A program narrative that describes how the state will issue permits, ensure permit
compliance, perform enforcement, fund the program, track issued permits and enforcement
actions, and submit periodic reports to EPA.

» Copies of all applicable state statutes and regulations (i.e. new NPDES regulations).

» An Attorney General statement of legal authority that confirms the state’s laws and
regulations arc sufficient to implement the NPDES program.

 Assigned Memorandi m of Agreement between the state and EPA.

« A compliance assurance agreement that will ensure that legal requirements are met and
compliance and environmental goals are achieved.

Ifa state’s application is acceptable, EPA issues a public notice of its intent to approve the state's
submittal. Following public comment, EPA takes final action to delegate the NPDES program to
the state. EPA is responsible for conducting Endangered Species Act consultations with the U.S.
Fish and Wildlife Service anu the National Oceanic Atmospheric Administration fisheries
service as part of its review and approval of a state’s NPDES program application. EPA will

also seek input from Tribes.

Procedure for Returning NPDES Primacy to EPA
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The criteria for withdrawl of a state NPDES program are established in 40 CFR 123.63. The
process for withdrawal ofa state NPDES program is found in 40 CFR 123.64. No state has ever

returned an NPDES program to EPA.

Current EPA Permit Coverage
According to EPA Region 10 statistics, there are 2,287 facilities covered by 16° wastewater

permits (155 individual permits and 13 general permits) in Alaska. Seventy-one (71) facilities
are considered “major” facilities. Forty-four (44) “major” facilities have an individual permit
and 27 “major” facilities are covered by three general permits. As ofJuly 7,2004, 77% ofall
permits (individual and general) for “major” facilities are current, and 80% ofthe individual

permits for “major” facilities are current.

There are currently 2,216 “minor” facilities in Alaska. Individual pcrmiis cover 111 facilities
and 10 general permits cover 2,105 facilities. As ofJuly 7, 2004,94% ofall “minor” permits
(individual and general) are current, but only 10% of the “minor” individual permits arc current.
Many “minor” facilities arc operating on administratively extended permits that are out of date
for many pollutants (e.g. chlorine) or do not have water quality based effluent limits. EPA is

aware of 64 unpermitted “minor” facilities.

Enforcement Quotas
EPA provides national compliance goals for state NPDES programs but docs not establish

specific enforcement quotas.

VIll. RECOMMENDATIONS OF THE WORKGROUP

The majority of the workgroup recommends or docs not object to Alaska assuming primacy for
the NPDES wastewater discharge permitting program contingent on specific conditions. The
large community wastewater workgroup member docs not think that primacy will provide
significant benefits to this segment of the regulated community and docs not support primacy.
Concerns include the increase in fees, uncertainty regarding EPA oversight, and the potential for
the state permit and compliance requirement to be more restrictive than EPA. However, this
member recognizes the potential benefits of NPDES primacy to industrial permittees and doubts
that his represented group will offer any significant objections should the state decide to pursue
primacy. The oil and gas representative was neutral in her support of primacy, but would not
oppose assumption if specific provisions arc included in the program and implementation of

primacy.

The workgroup reached consensus on the following 11 NPDES program elements that must be
included in the proposed legislation authorizing state assumption of the NPDES program, intent
language associated with legislation, or implemented in regulation or as program guidance as the

program is developed.

Costs controlled through the fee structure established in HB 361. Primacy legislation must
include a commitment that the fee structure established in HB 361 will apply to state issued
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NPDES permits. This ensures that fees are based on the department’s direct permitting and
compliance costs.

Continued permittee participation during program development. The workgroup believes
that permittee participation during program development will result in a NPDES permitting
program that is protective of the environment without unnecessarily burdening the regulated
community. Permittees should be involved in the development of the MOA with EPA and
particularly in designating the phasing of the transfer of permits from EPA to the state. The
expectation for permittee involvement in program development must be included in the intent
language of the proposed legislation. Workgroup members recommend that timber industry
permits be among the first to transition to the state. It is essential that EPA continue to
participate to ensure the development of an application that can be approved as quickly as

possible.

Program Stability. A successful NPDES permitting program requires long-term fiscal stability.
Alaska’s proposed NPDES program will be funded through fees, federal grants, and state general
funds. The workgroup expects that the »tate will provide sufficient and consistent funding for the
NPDES program. The fiscal note for primacy legislation must indicate the need for long- term

fiscal stability for the NPDES program.

Permittee review of draft and proposed final permits. The opportunity for the permittee to
review both the draft and proposed final permit prior to issuance and to discuss them with DEC
in order to correct errors, omissions or misinterpretations is critical. The opportunity for
permittee review must be included in proposed primacy legislation.

Permit monitoring and reporting requirements are legally required. Workgroup members
recognize that scientific studies and the collection ofadditional sampling data are beneficial to
understanding the receiving environment and determining future permitting requirements.
However, requiring the reporting of this data as a permit condition invites potential permit
noncompliance and reduces industry willingness to conduct voluntary studies. Workgroup
members prefer that supplemental monitoring be included in a separate agreement rather than in
the permit. Primacy legislation must include a limitation that only sampling and reporting
requirements necessary to determine compliance with effluent limits and water quality standards
or required in legal settlements be included in permits.

Formal training plan and implementation of 'he plan for DEC permit and compliance staff.
Well-trained staffarc required to write appropriate and expeditious permits. The state NPDES
program must include training plans and opportunities for staff to receive that training. The
workgroup encourages DEC to use EPA, as proposed, to mentor state staff during the initial

phases of primacy.

Ensure permit consistency between areas under state and federal jurisdiction. Recognizing
EPA will retain permitting responsibility for facilities in the federal waters three miles off shore,
the workgroup recommends DEC work with EPA on permit consistency for seafood processors

and oil and gas activities that occur in both jurisdictions.
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Use of contractors. Continued use of contractors to deal with workload surges or specific
technical permitting issues is a critical element of a state primacy program. Primacy legislation
and regulation must establish a mechanism for the department to develop a list of contractors,
vetted for conflict of interest concerns, which can be used for permit related work.

No automatic staying of permit conditions during appeals. State law does not automatically
stay the terms and conditions ofa permit during the appeals process. A state NPDES program
must reflect this existing appeals process.

Senior DEC management review of permits that set precedents. The workgroup
recommends that senior DEC management review controversial or precedent setting pennit
provisions. Management participation ensures understanding of the potential for far reaching
implications when new or controversial precedents are established and are an important element

of a state NPDES permitting program.

Goal ofan application submitted to EPA by June 2006. Recognizing that the state has no
control of EPA’s approval process, the workgroup wants DEC to submit a primacy application to
EPA by June 2006. This goal must be included in the intent language ofthe proposed
legislation.
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Department of Environmental Conservation
NPDES Primacy
Resource Comparison

Background

There is currently a total of 51 DFC and EPA staffwondr* on wastewater
P_ermlttln_g for Alaska. DEC is proPosmg a staffing level 43 positions (*full-
ime equivalents, or FTEs") for a state-run program. This amounts to a
reduction of 8 positions from the current total.” That reduction is a result of the

efficiency gain associated with a single agency, instead of two, implementing a
single program.

To confirm the accuracy of the pr0ﬁosed resource commitment, DEC looked at
the staffing levels and budgets of the other EPA Region 10 primacy states
(Washington and Oregon) on a staff per permit, and a budget per-permit basis.

Comparison between Alaska end EPA Region 10 Primacy States Staffing

Alaska Oregon Washington

Program Staffing

FTE (Full Program) 43 52 117
FTE (Permitting & Compliance) 24 18 47
Permit Caseload

No. of Individual Permits (IPs) 343 363 839
No. of Major (Individual) Permits 45 11 80
No. of General Permits (GPs) 2 16 1l
No. of IPs and GPs / FTE (Full program) 8 8 1
Program Budget

Annual Program Budget (millions) $4.8 $4.0 $17.8
Budget per permit (dollars) $13,187 $9,171 $20,940

IP = Individual Permjt
GP = General Permit L
FTE = Full-Time Equivalent position

Page 10of 1
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Commissioner Divisions/Contacts Public Notices Regulations Statutes Press Releases DEC Home

Division of Water

NPDES Primacy

State of Alaska > DEC > Division of Water > NPDES a

National Pollutant Discharge Elimination System (NPDES) Primacy

Contact:

Sharon Morgan O f Interest...

(907) 465*5530 or sharon_morgan@dec.state.ak.us >Primacy Applicat
o ) > State applies for

NPDES Application submitted to EPA Governor's Press

On June 29, 2006 the State of Alaska formally applied to the U.S. Environmental Protection »SB 110

Agency for authority to permit wastewater discharges in Alaska. Currently, EPA issues

National Pollutant Discharge Elimination System (NPDES) permits, which are then certified by ~ =Governor Signs f

DEC. The Clean Water Act establishes the NPDES wastewater permit program and Primacy Bill
encociages state to implement the program. »NPDES Primacy
Background
liistory *Work Group
NPDES Primacy Bill Signed *NPDES Report

The Governor signed Senate Bill (SB) 110 into effect on August 27, 2005. This bill authorizes Legislature 2007
the state to pursue primacy for the NPDES wastewater discharge permitting and compliance
program established under the Clean Water Act. The hill directed DEC to submit an

application for NPDES program primacy to EPA by July 1, 2006. »Sign up for prima

email updates

NPDES Work Group

Prior to the passage of SB 110, DEC convened a permittee Work Group to examine the
concerns, costs, and benefits of state primacy and to recommend whether the state should
proceed toward primacy. Their findings and recommendations are contained in the February
2005 NPDES Primacy Workgroup Report and were used in the development of SB 110.

DEC continued to work with the NPDES Work Group in designing Alaska’s NPDES program
and in developing the primacy application for EPA.

State of Alaska myAlaska DEC Staff Directory Webmaster Commissioner's Office Divisions/Contacts Press Releases Public Notices Regulations
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Com* lissioner Divisions/Contacts Public Notices Regulations Statutes Press Releases DECHomc

NPDES Primacy

State of Alaska > DEC > Water > NPDES >

NPDES Primacy Work Group
Contact: Sharon Morgan (907) 465*5530

Between November 2004 and January 2005, DEC convened six meetings of a permittee

Work Group to examine the concerns, costs and benefits of primacy and to recommend Quick Links.

whether the state should proceed toward. primacy. The Work Group was composed of one » NPDES Home P;
representative from each of the following: *Work Group Men
* i _
Oil and gas industry sector Bﬂggém elr313 x
Mining industry sector . !
Seafood industry sector >Meeting 12 - Jun
Timber industry sector >Meeting 11 - Feb
Construction industry sector o >Meeting 10 - Nov
Large community wastewater permitting >M eeting 9 - Sept
» Small community/tribal wastewater permitting .
>Meeting 8 - Aug.

>Meeting 7 - June

EPA, as the current NPDES authority and the delegator of primacy, also participated.
3 Teleconference f

The Work Group’s findings and recommendations from those first 6 me .ings are contained in

the February 2005 NPDES Primacy Workgroup Report.
Of Interest...

Primacy legislation (SB 110) passed on May 10, 2005. The hill directed DEC to submit a »NPDES primacy
primacy application to EPA for their approval before July 1, 2006. The bill also directed DEC Report, Feb 05
to continue to work with the permittee Work Group. *Primacy Applicat
The NPDES primacy Work Group met 6 more times and participated in 4 teleconferences fS.B 10 :
between June 2005 and June 2006. The Work Group provided key assistance in the design of Sign up for prima

the APDES program and application development. email updates

All work group meetings were open to the public.
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Division of Water

NPDES Primacy

Stale of Alaska > DEC > Waler > NPDES > NPDES Workgroup

Meeting 7 June 6, 2005

Sharon Morgan
(907) 465

Handouts

Agenda

Process Outline

SB 110

SB 110 Fiscal Note

Distribution of Program Costs

Work Plan -Application Elements

Work Plan -Objectives & Tasks

State Program Requirements (40 CFR Part 123)
Continuing Planning Process (40 CFR Part 130.5)
Arizona Program Description

Arizona MOA

Arizona Attorney General's Statement

Arizona Governor's Letter

Oregon Compliance Assurance Agreement
Timeline for Regulation Development

Special Interest Areas

Attendance Sheet
Minutes
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1
2007 LEG'SLAT'VE SESSlON Bill Version: HB 149
(H) Publish Date: 2/21/07

ReV|S|On Da'[e/TIme (NO'[e |f Correctlon) Dept. Affected: Dept ot Environmental Conservation
Title "An Act relating to the authority of the Dept, of Env. RDU Division of Water

Cons, to require certain monitoring, sampling. "Component Water Quality
Sponsor Rules Committee
Requester Governor Component No. 2062

(Thousands of Dollars)

Expenditures/Revenues
Notr- Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011  FY 2012  FY 2013
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.J 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 00 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 00 00 00 00 00 00
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( m
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type--Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0
TAL 00 00 00 00 00 00
Estimate of any current year (FY2006) cost: 00
Mark this box (X) if funding for this bill is included in the Governors FY 2008 budget proposal:
POSITIONS
Full-time 0 0 0 0 0 0
Part-tir.ie 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSlS (Attach a separate page il necessary)

This hill would align the state's wastewater permitting and compliance requirements with the Environmental
Protection Agency's (EPA) in order to make Alaska's program approvable by EPA. This bill will have no fiscal

impact.

Phone (907) 269-6281

Prepared by: Lynn J. Tomich Kent, Director
Date/Time 1/10/07 9:00 AM

Division Water

Approved by: Mike Maher - Acting Commissioner Dale

Agency Department of Environmental Conservation

(RMﬁj 1/2/21)7 B.IgISHVIQ?S) Page 1of 1



I I I | I I SARAH PAUN, GOVERNOR

410 Willoughby Ave., Ste 303
Juneau. AK 99801-1795

DEPT. OF ENVIRONMENTAL CONSERVATION PHONE: (907)465-5065
OFFICE OF THE COMMISSIONER PR (907) 459-5070
ttp://www .state.ak.us/dec/

March 1. 2007

The Honorable Craig Johnson _
Co-Chairman House Resources Committee
State Capitol, Room 126

Juneau, AK 99811

The Honorable Carl Gatto ,
Co-Chairman, House Resources Committee
State Capitol, Room 108

Juneau. AK 99811

Dear Representative Johnson and Representative Gatto:

The Department of Environmental Conservation (_DEC) resgectfully requests a
hearing for HB 149 "An Act relating to the authority of DEC to require certain
monitoring, sampling, and reporting and to require’ permits for certain discharges

of pollutants."

In 2005. the Alaska legislature passed Ieglslatlon which directed DEC to take all
actions necessary to assume the National Pollutant Discharge Elimination System
&NPDES_) wastewater discharge permitting authority from the Environmental

rotection Agenq{_ (EPA). The program includes responsibility for issuing and
monitoring compliance with the permits.

EPA approval ofa state NPDES Progra,m requires that the state have
somprehens /' statutory authority to implement the program. EPA has identified
a number of areas where current state statutes need to be amended to complete
the statutory underplnnlngs for an Alaska NPDES program. Qur attorneys agree
with EPA’s assessment and conclusions in this regzard_. HB 149 addresses all
shortcomings in the current statutes. Correcting the identified statutory
shortcomings is a prerequisite to further progress towards NPDES primacy for

Alaska.

| have enclosed several documents for your information as you consider this
important piece of legislation, including Governor Palin's transmittal letter and a
copy of the Department’s Annual Report to the Legislature on the status of the

printed on recycled papei


http://www.state.ak.us/dec/

The Honorable Craig Johnson 2 March 1, 2007
The Honorable Carl"Gatto

Brl K effort. {ou requwef urther information, please contact me or Linda Hay,
s Legislative Liaison, at 465-5290.

Commissioner
Enclosures

G:\COM MMx'gislative Issues\2007 Lcgislation\HB 149 NPDES House Res Hearing Kcqucest.doc



Sarah Palin P.0. Box 110001
JUNEAU, ALASKA 09811000|

GOVERNOROGOV. STATE.AK US ATEAK.US
State of Alaska

OFFICE OF THE GOVERNOR
JUNEAU

February 20, 2007
Ao KIZMj

The Honorable John Harris ?2JIx/v<biZr

Speaker of the House

Alaska State Legislature
State Capitol, Room 208
Juneau, AK 99801-1182

Dear Speaker Harris:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, I am
transmitting a bill relating to the authority of the Department of Environmental
Conservation (department) to require certain monitoring, sampling, and reporting and
to require permits for certain discharges of pollutants, and to criminal penalties for

violations of the permit program.

Under the federal Clean Water Act, discharges of pollutants to surface waters
require a permit either from the United States Environmental Protection Agency (EPA),
or from a state that has received approval from the EPA to administer the permitting
program. Alaska has applied to the EPA for approval of a state permitting program,
and the EPA iscurrently reviewing Alaska's application. Under federal law, the EPA
cannot approve a state program unless it is as stringent as the EPA's program. This bhill
would revise certain provisions of law governing the department's permitting and
enforcement authority, in order to align the state's permit requirements with the EPA's.
The changes are all designed to help facilitate final approval by the EPA of Alaska's

program.

Three of the proposed changes would involve current exclusions from the
requirement of getting a discharge permit. The first exclusion is for sewage. Current
state law provides that the discharge of sewage into a "sewerage system" does not need
a permit. Federal law exempts only discharges of sewage into "publicly owned
treatment works." The difference is that the federal exemption is for sewage going to a
place where it will receive treatment; while the state exemption is broader and needs to
be amended in order to reflect a treatment requirement. The solution offered by this bill
would be simply to change the state exemption so that it matches the EPA's: only
sewage discharged to a publicly owned treatment works would be exempt from the

permit requirement.


http://WWW.GOV.STATE.AK.US

The Honorable John Harris
February 20,2007
Page 2

The second exclusion would be for discharges that are incidental to certain
drilling and trenching activities. Current state law exempts those discharges from the
permit requirement if they don't result in a discharge "directly into any surface water."
To align state law with the federal permit program, that phrase would be changed by
deleting the word "directly” and changing "surface water” to "waters of the United
States," a term defined identically in state and federal regulations.

The third and final exclusion is for the discharge of munitions on active ranges.
The federal definition of "pollutant” at 40 C.F.R. 122.2 includes munitions, so a permit is
required for their discharge to waters of the United States. Yetstate law exempts the
discharge of munitions from the permit requirement. This bill would limit the state's
munitions exemption to discharges that do not enter waters of the United States, again

to bring state law into line with federal law.

The bill includes three other provisions. One would give the department the
authority to require site sampling and reporting of results analogous to what the EPA
exercises under sec. 308 of the Clean W ater Act. Another clarifies that the department's
permitting authority extends to all "pollutants” listed under federal law. The third
provision also follows federal law (33 U.S.C. 1319(c)) by allowing the department to
pursue criminal enforcement for negligent violations of any aspect of the state permit

program.

This bill is an essential component of the state's effort to receive primacy from
the EPA in the permitting of discharges in our state. Isupport continuing forward with
efforts to receive primacy, and lurge your promptand favorable action on this
measure.

Sincerely,

Sarah Palin
Governor



Department of Environmental Conservation
NPDES Primacy
Overview and Status - February 2007

Background

Section 402 of the Clean Water Act %CWA) requires that all discharges to
surface waters be permitted under the National Pollutant Discharge
Elimination System (NPDES) permit program.

The CWA intends for states to implement (to nave “primacy” for) the NPDES.
program with the Environmental Protection Agency (EPA) acting in an oversight

role;

Forty-five states have primacy for the NPDES program. The four other states,
aside from Alaska, that do not have NPDES primacy are Idaho, New Mexico,
New Hampshire and Massachusetts.

EPA is the NPDES authority in Alaska. DEC plays a secondary role “certifying”
that EPA permits meet state water quality standards and issuing state permits
for very small discharges that EPA cannaot get to.

In 2005, the Alaska legislature éSB_ 110) directed DEC to take all actions
necessary to assume the NPDES discharge permitting authority including
responsibility for issuing and monitoring compliance with the permits.

NPDES Program Components

There are six components to the NPDES permit program. The State intends to
assume responsibility for the first five,
L. npDES Permitting Which amounts to developing, issuing, modifying and
renewing the permits. , o .
2. stormwater Program WNICh CONSIStS of.P_ermlttlnq stormwater discharges
from construction and industrial activities as well as permitting the
stormwater collected and discharged by large municipal storm Sewer

systems. L . . .
3. compliance and Enforcement WHICh includes monitoring compliance with

permit terms and conditions and taking enforcement action when

necessary. o o .
4. Federal Facitities WNiCh involves permitting of discharges from federally-

owned facilities, such as Department of Defense installations,
5. pre-treatment Program WNICN consists of regulating highly toxic

discharges into sewerage systems, .
0. Biosolids Management Program WhICh regulates the disposal of sewage

treatment byproducts, or “sludge.”

C:\Dooumenls and SeUIngs\Ihay\Dcsktop\Nf'DES BU Materials - Overview 2-28-07.dcx Page 1o0f2
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Department of Environmental Conservation
NPDES Primacy
Overview and Status - February 2007

The Biosolids component is a small component of the NPDES program in
Alaska. States have the option whether to assume primacy for this part of the

program.
NPDES Primacy Application

The application to assume NPDES primacy includes:
L Aletterfrom the covernor requesting approval of the state’s application:

2. Aprogram narrative that describes how the state will issue permits, ensure
permit compliance, perform enforcement, fund the program, track issued
permits and enforcement actions, and submit periodic Treports to EPA,;

3. AN Attorney General statement Of Ie?al_ authority that confirms the state’s
laws and regulations are sufficient to implement the NPDES program;

4. A Si n_ed Memorandum ofAgreement (MOA) between the State and EPA that
establishes timeframes for the state to assume authority for the program
components over a five-year period; and

5. A compliance assurance agreement deve_loped between the State and EPA
that describes the methods the State will employ to assure that permittees
comply with the terms and conditions of their permits.

Application Status

DEC submitted the NPDES primacy application to EPA by July 1. 2006, as
directed by the legislature,

EPA provided an extensive list of comments on the application on October 31,
2006. It was not until EPA reviewed the Department’s full application
submission that they identified several statutory shortcomln%s that must be
corrected in order to demonstrate that the Department has the necessary
authority to implement the NPDES program., Legislative action on these™
statutory amendments is being pursued during the current legislative session
(HB 149°and SB 91).

DEC is also making revisions. to the program descriRtion. Attorney General's
statement, MOA, and regulations in response to EPA comments.

DEC intends to submit a revised application to EPA this summer, and
anticipates EPA program approval by the end of the calendar year.

C:\Documents and SettingsMhayVDesklopSNPDES Bill Materials -- Overview 2-28-07.doc Page 2 of 2



Sectional Analysis of SB 91/HB 149

Sec. L
Gives ADEC authority equivalent to that of EPA under sec. 308 of the

Clean Water Act (CWA), to require monitoring, sampling and reporting.

Nec. 2.
Broadens the scope of ADEC’s permitting authority to cover discharges of

waste material as well as disposal. Also deletes an exemption for domestic
sewage, which is dealt with elsewhere (see sec. 4 of bill, amending AS

46.03.100(e)(1)).

Sec. 3.
Clarifies that it is up to ADEC what form of authorization to require for any

given discharge or activity.

Sec. 4.
This section changes three current exemptions from the permit requirement,

in all cases to comply with the scope of the federal NPDES program. The
exemptions are for domestic sewage, discharges incidental to drilling and
trenching, and munitions.

Sec. 5.
Expands ADEC’s authority to include monitoring and repor'ng

requirements in APDES permits to be equivalent to EPA’s authority under the
CWA.

Secs. 6 & 7.
Clarify that the state term “waste material” covers “pollutants” as defined

under federal law.

Sec. 8.
This follows the CW A in making negligent violations of the NPDES permit

program enforceable through criminal misdemeanor charges.

Sec. 9.
Provides for an immediate effective date, to facilitate timely program

approval by EPA.



NPDES Program Approval Criteria
S
Federal law sets out the criteria that EPA uses in reviewing and approving

state permit programs for discharges of pollutants into surface waters. The criteria
are listed broadly in section 402(b) of the federal Clean Water Act (codified at 33
U.S.C. § 1342(b)). More detailed approval criteria are found in EPA’s
regulations, at 40 CFR Part 123. A briefsummary of both the statutory and

regulatory approval criteria follows.

Under the Clean Water Act (CW A), a state seeking approval of its NPDES
program must have authority to do the followingl

0 issue permits that comply with the CWA, are limited to five years
duration, can be terminated or modified for cause, and control disposal into
wells;

° enter onto the premises of regulated facilities to inspect and monitor, and
require reports as provided in CWA § 308;

0 provide public notice and opportunity to comment on permit
applications;

0 ensure that the EPA Administrator also gets notice of each application;

° ensure thatit won’t issue a permit that would impair anchorage or
navigation in navigable waters;

0 enforce permits and the program through civil and criminal penalties;

0 regulate publicly owned treatment works TOTW s, for treatment of
domestic wastewater) in compliance with the CWA; and

° ensure that industrial users of POTWs also comply with CWA

requirements.

1 Note: this list is a simplified summary of the detailed provisions found in Clean Water Act section
402(b)(1)-(9).
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EPA has promulgated regulations, and also issued guidance, that together
establish very detailed requirements for a state permit program. The regulations
are at 40 CFR. Part 123. Alaska’s on-going efforts to obtain NPDES primacy have
been largely guided by the regulatory criteria set out there, and the discussions
between ADEC and EPA over the details of the state’s proposed program

routinely return to the issue of what federal law requires.

While a comprehensive summary of those requirements is not practical,
given their complexity, one over-riding re “irement is that the state program must
be as stringent as the federal program. A state cannot cut comers on any matter

subject to a regulatory requirement. In effect this limits the flexibility a state has

when it chooses to implement its own permit program.

All of the provisions of HB 149/SB 91 are designed to satisfy EPA’s stated
concerns that current state law is not as stringent as federal law on certain specific

topics. ADEC and the Department of Law will be available to answer questions

that legislators may have about any of the provisions of this bill.



SARAH PALM, GOVERNOR
410 Willoughby Ave., Ste 303
Post Office Box 111800
Juneau. Alaska 99811-1800

DEPT. OF ENVIRONMENTAL CONSERVATION Phone: 907-465-5065
OFFICE OF THE COMMISSIONER Fax: 907-465-5070
www.dec.state.ak.us

January 24, 2007

The Honorable Lyda Green The Honorable John Harris
President of the Senate Speaker of the House
Alaska State Legislature Alaska State Legislature
State Capitol, Room 516 State Capitol, Room 208
Juneau, Alaska 99801 Juneau, Alaska 99801

Dear President Green and Speaker Harris:

The 24th Alaska LengsIature passed Senate Bill 110 during its 1streqular session in
2005 directing the Department of Environmental Conservation (DEC) to seek
rimacy from the Environmental Protection Agency (EPA) for the National Pollutant
ischarge Elimination System (NPDES) wastewater discharge pro_gram. Governor
Murkowski signed this legislation into Taw on August 27, 2005 with an effective
date of November 25, 2005. Section 6 of the bill reads as follows:

REPORT TO THE LEGISLATURE. Until full authority for administering the
National Pollutant Discharge Elimination System has been transferred to the
Department of Environmental Conservation, the Department of
Environmental Conservation shall submit, within 10 days after the date the
Legislature convenes in regular session, a report to both” houses of the
Legislature and the governor that includes the following information:

gl) the department's progress in preparing and submitting its ap;z)lication to
he United States Environmental Protection Agency by June 30, 2006;

&2) a description of the progress by the United States Environmental
rotection Agency in reviewing the state's application and the expected or
actual date and contents of the agency's approval; and

(3) the progress made hy the Department of Environmental Conservation and
the United States Environmental Protection Agency during the five-year
National Pollutant Discharge Elimination S_)(.s_tem rogram transition Perlod,
the identification of the program responsibilities that have been transterred
to the Department of Environmental Conservation and the program
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Dear President Green and 2 January 24, 2007

Speaker Harris

responsibilities retained by the United States Environmental Protection |
A?ency, vwiether the transition is pro_ceedl_n% on schedule, and identification
of relevant statutorg,_ regulatolrzy, of financial impediments to obtalnlndg

| limination System primacy as intended by the

National Pollutant Discharge

Legislature.

This letter is the Department's second progress regort to the Legislature. The first
progress report was transmitted on January 9, 2006.

As required by Section 5 0f SB 110, the Department has continued to confer with
the NPDES Primacy Work Group, which includes representatives of affected
Permlttees. The Wark Group met three times and participated in one _
eleconference during the last calendar yea, prowdlnP key assistance in the design
of the AJPDES program, regulations, and primacy application development.

The Work Group's members are listed at the DEC website at: _
http://www.dec.state.ak.us/water/npdes/work group.htm. along with agendas,
meeting summaries, and other documents germane to the Work Group. process. All
Work Group m,eetln?s_have been publicly noticed and open to the public with a
specific allocation of time on the agenda’for public comment. In addition to the
Work Group, DEC met with staff from other State agencies to provide updates on
our progress toward NPDES assumptign. Staff also presented status reports at
conferences attended by affected permittees.

Section 5 0f SB 110 Frovided legislative direction to the Department to submit the
NPDES prlmaczy agp ication to the U.S. Environmental Protection A%ency (EPA)
before July 1, 2006. The Department completed a major element of the primacy
application by adopting progra_m requlations on June 28, 2006. The complete
primacy application was submitted to EPA on time, on June 29, 2006.

EPA provided an_extensive list of comments on our application on October 31,
2006 and met with Department staffin mid November 2006 to discuss and clarify
those comments. The Department and EPA have developed a work plan and
R‘rocess to address all EPA comments and to make any necessary revisions to the
PDES application components. The Department's goal is to resubmit the NPDES

application to EPA by June 15. 2007.

Despite EPA opéaortu_nlty to review SB 110 Ian_(f;uage and prior legislative direction
regarding NPDES rlmacg (HB 546 in 2004), itwas not until EPA reviewed the
Department’s full June 29, 2006 application submission that they identified what
EPA believes are several statutory shortcomings that must he corrected in order to
demonstrate that the Department has the necessary authority to implement the
NPDES program. Legislative action on these statutory amendments will be
pursued duting the current legislative session.

G:\COMM\WP\2007\APDES report to Legislature.doc
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Dear President Green and 3 January 24, 2007

Speaker Harris

NotwlthstandlnP EPA's opportunities to review and provide comment on the pre-
R‘ubllc and public comment versions of the Department’s draft regulations for the
PDES program, EPA responded to the state’s application with several comments
that will also require revisions to the program regulations that were adopted on
June 28, 2006. The Department intends to propose these regulatory changes for
public comment this spring. The revised requlations must be adopted prior to re-

submitting the primacy application to EPA.
There are currently no financial impediments to obtaining NPDES primacy.

Once EPA determines that the application is complete and meets all federal,
requirements for a state-run NPDES program, they will initiate a puolic review and
consultation process. The Department expects that EPA can complete this process
and issue program approval by the end of December 2007.

Concurrent with developing the NPDES primacy applicatio_n, the Department has
successfully implemented Several components of its cap_amtr develoRmentDpIan to
ensure the Department has the staffing and training to implement the NPDES
program when authority is transferred from EPA. For examBIe, ten of the fourteen
new gosmons allocated to the Department as part of SB 110 have been filled, and
over 35 staff have attended two EPA courses - the NPDES Permit Writers' course
and EPA's Basic InS{Jector course. A third course, the Water Quality Standards
e

Academy, is scheduled in February 2007.

As noted in the January 9, 2006 Regport to the Legislature, the case ﬁrocee_dings in
Defenders of Wildlife u. EPA, 420 F d 946 (9lh C|r. 2005), |_n Wh|Ch the Un|t6d
States Ninth Circuit Court of Appeals reversed EPA’s decision to grant NPDES
Prlmac to the State of Arizona, 1s still ongom%. In this case, the plaintiffs alleged
hat EPA had failed to consider, pursuant’to t eendan?_ereds ecles Act (ESA); the
possible harm that could be caused to habitat and wildlife by Arizona’s assumption
of primacy. The Ninth Circuit Court reversed and remanded ‘the prlmac%/-grantln?
decision fo EPA with instructions to WeI?h Arizona’s aBpllcat_lqn under the ESA. Tn
the fall of 2006, through the Department of Justice, EPA petitioned for Supreme
Court review of the Ninth Circuit's decision. The State of Alaska filed an amicus
brief (i.e., “friend of the court”) in support of EPA’s petition. In January 2007, the
Supreme Court decided to hear the case. While awaiting a Supreme Court
decision, we continue to prepare the NPDES application as. if EPA consultation
under the ESA will not be required to approve our a&)llcatlon. If, however, the
Supreme Court decides that EPA must conduct an ESA consultation when
considering approval of Alaska's NPDES program, it could cause considerable
delays in EPA’s approval action. EPA would have to conduct ESA consultation in a
unigue arena - one where they will have to consider potential impacts_to
endangered species of future State permits not yet issued or even applied for.

G:\COMM\WP\2007\APDES report to Legislature.doc



Dear President Green and 4 January 24, 2007

Speaker Harris

The Department looks forward to working with you on legislation to ensure full
authority to implement the NPDES program and is prepared to answer any
questionis you may have about our progress toward primacy.

Sincerely,

Mike Maher
Acting Commissioner

John Bitney, Legislative Director, Office of the Governor
Kirsten Waid, Senate Secretary, Alaska State Legislature
Suzi Lowell, House Chief Clerk, Alaska State Legislature

G:\COMM\WP\2007\APDES report to Legislature.doc
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A laska State Legislature

INTERIM ADDRESS

SESSION ADDRESS

Alaska State Capitol IT Mill Bay Road

Juneau. AK 99801-1182 Kouiak, AK 99615

(907) 465-2487 (907)486-8872
Fax (907)486-5264

Fax (907) 465-4956

Representative Gabrielle LeDoux

SPONSOR STATEMENT FOR HB 165

“An Act relating to providing field accommodations for big game hunters.”

This act takes care of an unintended consequence created by prior legislation to establish
definitions and laws for licensed guides, outfitters, and transporters of big game hunters.
This legislation will make Section 08.54.785 inapplicable to a person providing, for

compensation or with the intent to receive compensation, only accommodations to a big
game hunter in the field at a permanent lodge, house, or cabin on private land owned by

the person.

The act will also exempt a state or federal cabin on state or federal land.

Representative_Gabrielle_LeDoux@legis.state.ak.us
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Suzanne Hancock

-m:  Alitakrat@aol.com
Sent:  Wednesday, February 28, 2007 11:16 AM
To: Suzanne Hancock
Subject: Re: Cabin rental bill

To whom itconcerns

When the Legislature re authorized the Statutes pertaining to hig game guiding and transporter services to be overseen by the
BGCSB somé unintended consequences came to light. One of which was the Tental of ﬁrlvate cabins, to hunters. ,
Asmall change in previous word_m% %ave enforcement impetus, for new emphasis on the statute, This caused undue hardship
on people like'myself who by all intentions had made every available effort t0 be legal in renting their cabins.

| have worked extensively with the BGCSB and Rep. Le Douex's office to find remedies to this situation. The bill Rep. Le Douex
IS sponsoring is a result of this effort and has the unanimous support of ail involved.

Thanks for your consideration
Rick Metz(g;er

PO Box 5043

Akhiok AK 99615

AOL now offers free email to everyone. Find out more about what's free from AOL at AoL.com.

212812007
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BACKCOUNTRY
UNTERS
NG LERS

ALASKA CHAPTER

PO Box 47 Homer, AK 99603
www.alaskabackcountryhunters.org

To: House Resources Committee March 2, 2007
Inre: House Bill 165 - “An act relating to providing field
accommodations for big game hunters”

H
A

Alaska Backcountry Hunters and Anglers (ABHA) strongly supports HB
165, and as co-chairof ABHA | would like to express my sincere thanks to
Representative LeDoux and her staff for following up on the concerns of her

constituents on this matter and sponsoring this bill.

| first became aware of this issue after Rick Metzger, a private-property
owner of two pennanent cabins located in the Deadman Bay area on Kodiak
Island, contacted me about new statutes involving the big game guiding and
transporting industry. These new statutes (AS 08.54.785) prevented Mi.
Metzger from legally renting out his two private-property cabins to big game
hunters as he had been doing, because his cabins were located in the “field ’
and the new regulations stated that he had to have a registered guide-out fitter

license in order to provide accommodations in the “field.”

It should be noted that Mr. Metzger isjust one of hundreds of individuals
across Alaska who had been renting perinanent-structure private-property
cabins located in the “field” to unguided big game hunters during hunting
seasons, and also that this new statute did not prevent state and federal
agencies from continuing to legally rent out public-use cabins (located in the
“field”) to big game hunters, thereby discriminating unfairly against private

property owners for no apparent reason.

The Big Game Commercial Services Board, which oversees these matters,
has been made aware of this issue and the Board unanimously supports the
wording of HB 165 and this change in the original statutory language that
will allow Mr. Metzger and other private-property owners to continue to
legally rent permanent-structure cabins located on private-property in the

“field” to big game hunters.


http://www.alaskabackcountryhunters.org

This is a fairly straightforward issue, and problem, and | hope the legislature
will move this bill through committee quickly and pass it so that other
important issues before the House can be heard and addressed.

Thank you for allowing ABHA to comment on this bill, and for your service
to the state and your constituents.
Sincerely,

Mark Richards
Co-chair Alaska Backcountry Hunters and Anglers



Suzanne Hancock, Chiefof Staff March 5, 2007
Rep Gabrielle LeDoux

Alaska State Capital Building

District 36

Juneaii, AK 99801-1121

Re: HB 165

Dea> Rep LeDoux,

Il am writing to encourage you to support HB165. While | understand
the concerns the guiding hunting industry has in opposing this on economic
grounds, and that the State of Alaska may oppose because of hunter safety, |
feel a sizeable sector of the hunting public may only be able to afford the
v onders of Alaska on an unguided or limited outfitted trip.

I made my first hunting trip to Alaska in 2005 and currently have one
planned for 2007, and hopefully several more in the future. I am fully
capable of hunting in your great state with limited assistance for many
species. And also realize that | will need to include the services of a licensed
guide/outfitter for others. However, | would like to be able to continue to
have the option to decide what would be best for my planned adventure.

. Il were not able to experience Alaska on a limited outfitted trip in

2005,1may not have been able to go at all. And may not ever get there or

only once in my lifetime. Several of my hunting friends that had given up
on ever going there because of the costs, are now interested in going because
of the lower costs of a partially outfitted trip. | believe that these types of
hunters have more to offer the hunting economy of Alaska than only the few

that can afford fully guided and outfitted trips.

Thank you for your time, and | urge you to support HB 165.

Kick w. Lange
Prairie du Chien, W



Suzanne Hancock

From:  Tom Temple [tom@satterberg.net]
sent:  Wednesday, March 07, 2007 11:09 AM
To: Rep. Gabrielle LeDoux

Subject: |support HB 165

Hi Ms. LeDoux:

| wanted to_thank you for your support of HB 165. Ialso support this fair and commonsense legislation,

Allowmt? anatT 0 ertg owners to rent their remote cabins to anyone, including big game hunters, not only makes good sense, but
IS constltutionall _reer d. _ _ _ _ _

When the re%ulatlons were recently altered, in effect changing what constitutes "in the field," I doubt anl%;lone suspected that a

government aking of private property rights would be the Festlt. Many ﬁroperty owners, such as Rick Metzger on Kodiak Island,
ave been adverseIY affected b_}/ the'change through lost income from’the rental of his cabin to hunters. Meanwhile, the State and

Feds are free to rent similarly situated cabins to hunters, without competition from private property owners. _

Aﬂprovmg HB 165 will correct an dunj%st sn;vatlon_that was unintentional, but dama(h]m? nor_.lth%less. [t will not harm guides or those

¥v0 r% (:Tté%)gfeto hunt without a guide, but will provide more opportunities for Alaskans to enjoy the Great Land.

Attorneil
907/452-4454

3172007
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Suzanne Hancock

From: Tom Streifel fomstreifel@gci.net]
Sent: Wednesday, March 07,2007 8:05 PM
To: Suzanne Hancock

Subject:: HB165

Suzanne,

Please pass on to Gabrielle that myself and a lot of other folks that hunt and fish
here in Kodiak would appreciate every effort she could put into passing HB 165. The bill,
as you know, concerns folks being able to rent a cabin in the field to hunt from. Makes
good sense to me and other folks.

Thanks again,
Tom Streifel
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Sonya Hymer

From: Brad Underwood [bradkay@alaska.net]
sent:  Wednesday, March 07, 2007 6:55 PM
To: Sonya Hymer

Subject: HB 165

Sonya, could you please forward this to Gabrielle? Thank you. Brad and Kay Underwood

Dear Gabrielle/Suzanne - Kay and Iwould like to lend our support of HB 165. As private property owners ina
couple of remote areas on Kodiak we are concerned that some of our options may be restricted and in
jeopardy. Rick Metzger has brought to our attention the recently changed re?ulatlons. We are hopeful that HB
165 will'be approved by the legislature. It seems fair and reasonable and will probably clear up some
unintended consequences. Thanks for you efforts on this. Brad and Kay Underwood

3/8/2007
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MftR-09-2007 08:38 AM *'M C KIM PETERSON 907 3643643

FwM Mt 1st Mtt CiHIfB

Jim & Kim PetarsoPOnnors/Quarators

PQ Bo< 240102
Douglas, Alaska 99824
(907)364-3643
sockeve7(@acsalaska.net
3/8/07

Honorable Gabrielle Le Doux,

We are writing to you today to show support for HB 165. My family owns 7 acres on the south
end of Kodiak Island in Deadman Bay. | am a lifelong Alaskan and started fishing down in the
Alitak Bay District in 1965. Over the years | have seen many people from all walks of life travel
to Kodiak to enjoy the scenic beauty, wildlife and the beautiful country that our Island affords.
A lot of times people don’t have the money to hire a guide or stay in some big ftncy lodge and
being able to rent a cabin for a few days gives them a chance to experience and appreciate

Kodiak Island. Thank-you for your time and consideration of our opinion.
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Suzanne Hancock, Chiefof Staff
Representative Gabrielle LeDoux
State Capitol

District 36

Juneau, AK 99801-1121

Dear Representative LeDoux:

I am writing you in support of HB 165 and with some serious threats that | think your
guided hunting business is having on the average hunter.

lhave always enjoyed hunting by doing it myself, successful or not | derive more
pleasure from a hunt knowing I did it myself. | have enjoyed coming to Alaska on
numerous occasions and have spent tens ofthousands of dollars on licenses, hotel?, car
and cabin rental, meals and air taxi services. It is all a part ofthe experience that | have
come to enjoy, an average wage earner carving out a special hunting experience.

Now these special interest groups want to restrict me (even further) by denying me access
to remote cabins and some ofthe simple privileges that | have worked hard to research
and realize. | work in an industry that is dedicated to recruiting new hunters. | know for
a fact that the more common these restrictive practices become, the more fragile our
hunter based conservation heritage becomes and the more difficult recruitment and
retention become. At atime when we should be exploring every opportunity to recruit
new hunters we can not afford these types of selfserving interests.

Thank you for your support of HB 165.

“1 should much regret to see grow up in this country a system oflarge private
game preserves keptfor the enjoyment ofthe very rich. One ofthe chiefattractions of
the life ofthe wilderness is its rugged and stalwart democracy. There every m m stands

for what he actually is and can show himselfto be. ”
Theodore Roosevelt

Cc: BGCSB



A laska State Legislature

INTERIM ADDRESS
112 Mill Day Road
Kodiak. AK 99615

(907)486-8872
Fa\ (907) 486-5264

SESSION ADDRESS
Alaska Stale Capitol
Juneau. AK 99801-1182
(907)465-2487

Fax (907)465-4956

Representative Gabrielle LeDoux

MEMO

DATE: 3/2/2007

TO: HOUSE RESOURCE
REPRESENTATIVE CRAIG JOHNSON CHAIRMAN
FROM: REPRESENTATIVE GABRIELLE LEDOUX C A

RE: HEARING REQUEST FOR HB 165, AN ACT RELATING TO PROVIDING
FIELD ACCOMMODATIONS FOR BIG GAME HUNTERS

I respectfully request that House Bill 165 be scheduled for a hearing in the House Resources.

Attached you will find:

» Current version of House Bill 165

e Sponsor Statement

» Additional documentation relating to the bill

» There will possibly be some people who want to either testify at the Kodiak L1O and/or
off-net as well as people who may attend in Juneau

« My staff member assigned to this legislation is Suzanne Hancock, direct line 465-4230.

Representative_Gabrielle_LeDoux@legis.state.ak.us


mailto:ve_Gabrielle_LeDoux@legis.state.ak

A laska State Legislature

SESSION ADDRESS INTERIM ADDRESS
112 Mill Bay Road

Alaska State Capitol
Juneau, AK99801-1182 Kodiak. AK 99615
(907) 486-8872

(907)465-2487
Fax (907) 465-4956 Fax (907) 486-5264

Representative Gabrielle LeDoux

M EM O
DATE:  3/1/2007

TO: HOUSE RESOURCE
REPRESENTATIVE CARL GATTO CHAIRMAN
FROM: REPRESENTATIVE GABRIELLE LEDOUX f

RE: HEARING REQUEST FOR HB 165, AN ACT RELATING TO PROVIDING
FIELD ACCOMMODATIONS FOR BIG GAME HUNTERS

I respectfully request that House Bill 165 be scheduled fora hearing in the House Resources.

Attached you will find:

e Current version of House Bill 165
e Sponsor Statement

» Additional documentation relating to the bill
* There will possibly be some people who want to either testify at the Kodiak LIO and/or

off-net as well as people who may attend in Juneau
My staff member assigned to this legislation is Suzanne Hancock, direct line 465-4230.

Represcntative_Gabrielle_LeDoux@legis.state.ak.us
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A la sk a State Legislature

Representative Peggy Wilson

Putting Alaska's Families First

MEMORANDUM

DATE: April 2, 2007

TO: Representative Craig Johnson, Co-chair
Representative Carl Gatto, Co-chair
House Resources Committee

FROM: Representative Peggy Wilson, Chair"'
House Health Education and Social Services Committee

SUBJ: House Bill 176 - Committee Substitute Explanation

Thank you for scheduling House Bill 176 before the House Resources Committee.
I have attached a blank CS intended for HB 176 and would appreciate the committee’s due
consideration. This work draft is numbered as: 25-LS00181\E (Drafter:Bullock)

In the process of reviewing this bill as drafted, the Department of Natural Resources determined
that the description of the parcels involved for the establishment of the park needed further

clarification.

This draft retlects those recommendations of the department. In the draft CS, Page 2, Line 9, the
following was added: The following lots located within United States Survey 3926:

Also in the draft CS, Page 2, Line 12 - 14, the following was added in this order:
That portion of Lot 90 within Section 2

Lot 91

Lot 92

And finally, Page 3, Line 12, added the following: That portion of Lot 90 within Section 3. while
deleting the original language of Lot 90, Lot 91, and Lot 92 respectfully on this same page.

Department personnel will cither be at the committee meeting or online to answer any questions
concerning these changes.

If you or any members of the committee have any additional questions, please contact my staff at
465-3824.

Jan-Uay, Juneau: Stale Capitol ¢ Juneau. AK 99001-1121 *ph (907) 465-3824 « lax: (907) 465-3175
June-Dee, Wrangell: PO Box 109« Wrangell. AK 99929 « ph: (907) 874-3088 « lax: (907) 874-3055
Rep Pegoy.WisontSlegis.state akus « hitp:/Ammw akrepublicans.0rg/ilsc./* 1-800-686-3824
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