


History of the State of Alaska’s
Pipeline Positions
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Out Resourced
-  Out litigated
-  Out negotiated
-  Out staffed

Lim ited Successes
-  Never established a just and reasonable rate

Bad Settlements
-  Negotiating away the basic right to ensure the settlement remains fair
-  TAPS Settlement
-  Feeder lines to TAPS (Depreciation/DR&R)
-  Murkowski Gas Line Agreement
-  CIPL
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■ate?
Restrictive Interpretation o f Duty to Defend in the TAPS Settlement

-  Forecloses the State from protesting TSM ceiling rates as unjust and unreasonable
-  Does not foreclose the State from clarifying that shippers have the right to request just and reasonable rates 

(TAPS Carriers’ misrepresentations concerning the TAPS Settlement)
-  Does not foreclose the State from litigating issues not settled in the TAPS Settlement (DR&R)

-  Does not require the State to continue to litigate against shippers trying to get just and reasonable state rates 
(P-97-4, P-86-2)

No Clear and Consistent Po licy  or Client
-  No clear policy concerning access
-  No clear policy concerning just and reasonable rates
-  No clear client. AS 42.06.140(a)(10) Attorney General—Attorney and Client
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D o n ’t  L e a v e  A n y t h i n g  t o  t h e  F E R C  

R e s o u r c e  t h e  E f f o r t  

G e t  G a s  f o r  A l a s k a n s  

s?« G e t  A c c e s s  R i g h t  

G e t  R a t e s  R i g h t  

H a v e  a
G i v e  C o n t r o l  o f  t h e  L i n e  t o  a  F e w  M a j o r  
P r o d u c e r s  ( A l i g n m e n t )

-  I m p a c t  o n  A c c e s s

-  I m p a c t  o n  R a t e s

-  I m p a c t  o n  S t a t e  o f  A l a s k a ’s  P o w e r  t o  M a n a g e  a n d  

T a x  i t s  O w n  R e s o u r c e s
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RCA’s Order 151:
Order Rejecting 1997,1998,1999 and 2000 Filed TAPS 
Just and Reasonable Rates; Requiring Refunds and Filings;
Outlining Phase II lssi.es (11/27/02)
http://www.state.ak.us/rca/orders/pipeline/1997/p97004

.  •' r'.£ 1  «•’ f
.• ■ i\ v- '

Judge Suddock’s  Decision Affirming Order 151:
, ;5fi Decision and Order (01/19/06)

http://rca.alaska.qov/data/docketDetail.html?docket=P-97 
012020060858327

Judge Cintron’s  Decision:
Initial Decision (05/17/07)
http://elibrarv.ferc.gov/idmws/file list.asp?accession num=20070522-

Errata to Juoge Cintron’s  Decision:
f  Errata to Initial Decision (05/31/07)

http://elibrarv.FERC.qcv/idmws/file list.asp?accession num=20070531 
3066  17

http://www.state.ak.us/rca/orders/pipeline/1997/p97004
http://rca.alaska.qov/data/docketDetail.html?docket=P-97
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From the desk o f Richard A. Fineberg 
P.O. Box 416, ter, Alaska 99725

Phone  / Fax (9 07 ) 4 7 9 -7 7 7 6  E-mail: fineberg@ alaska .ne l

To Members of the House Resources Committee Date: June 7, 2007

Re: Questions for Department of Law on TAPS  Tariffs
(For Committee Members Only)

Here are 20 Questions for the Alaska Department of Law on TAPS  Tariff and Tariff 
Management Issues. Additional information on each of these questions can be found in 
my prepared testimony for today's hearing (and on my web site).

I. F is c a l Im p a c ts  o f T A P S  T a r if f  C h a lle n g e s on S ta te  R e v e n u e

1. F isca l O utcom es of Current Tariff Challenges.

• A. P le a se  identify the factors that account for the change in the Department 
of R e v e n u e 's  latest refund estim ates.

• B . W hen did the Department of Law a sk  the Departm ent of Revenue to 
quantify the im pacts of the C Y  2005 and C Y  2006 tariff p ro tests?

• C . W hen tariffs for C Y  2008 will not be filed until D ecem ber 2007, how w as 
the C Y  2008 estim ate derived?

• D. W hen actual tariff data e x ists  for C Y  2005 through C Y  2007 but future tariff 
data are not yet availab le , was it appropriate to include C Y  2008 estim ates 

with the three prior y e a rs?

• E . Did the Departm ent of Revenue estim ate  revenue lost, based on the 
d ifference between the R C A  tariff and the F E R C  tariff, for C Y  2003 and C Y  
2004, or the full amount of the difference between a tim ely filing of a TO C 

tariff and the actual filed T S M ?

• F. W hy did estim ate s of future im pacts term inate with C Y  2L08?

2 S ta te  C Y  2004 T A P S  .riff O vercharge Protest at F E R C .

• A. P le a se  indicate the status or disposition of each of the alleged T A P S  tariff 
overch arg es in the S ta te 's  C Y  2004 T A P S  T a riff P ro test.

• B. P le a s e  indicate the estim ated amount of the state  revenue that was 
potentially at issu e  for 2004 and sp ecify  w hether those am ounts were 
included in the figures presented in response  to Q uestion 1, above.

3. S ta te  C Y  2005 and C Y  2006 T A P S  Tariff O vercharge P ro te s ts  at F E R C .

• A. Is  the S ta le  still seeking recovery of revenue lost due to alleged C Y  2005 
and C Y  2006 tariff overcharges by the T A P S  C a rr ie rs?

• B. If not, how were the S ta te 's  protests reso lved ?

• C . If so , p le a se  indicate the status of the challenge to each of those alleged 
T A P S  tariff overcharges.

mailto:fineberg@alaska.nel
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• D. P le a se  indicate the estim ated amount of the state  revenue that w as 
potentially at issu e  for 2005 and 2006 and sp e c ify  w hether those am ounts 
were included the figures presented in resp o n se  to Q uestion 1, above.

4. F isca l O utcom es of Ta riff P ro tests S in ce  1996.

• A. P le a s e  provide estim ates of the annual am ounts that might be obtained in 
refunds for tariff item s the S ta te  has protested during this period as 

inconsistent with T S M  term s.

• B . P le a se  provide com parable estim ates of the annual am ounts that might 
huve been obtained in refunds for tariff overcharg es such a s  those a lleged by 
Anadarko and Teso ro  under the statutory standard of a "ju st and reaso n ..o le " 
tariff under A S  42.06 or com parable federal statute.

5. T a riffs  below T A P S  Settlem ent Agreement Ceiling (R e : 1997 C ap acity  Settlem ent
Agreem ent)

• A. For oil shipped under F E R C  tariffs sin ce  Jan . 1, 1098, p lease  provide, by 
year, the average amount per-barrel by which the annual T A P S  Settlem ent 
A greem ent ceiling has exceeded actual T A P S  tariffs under F E R C  jurisd iction.

• B . H ave the Department of Law and/or its consu ltants ana lyzed  the 1997 
C ap acity  Settlem ent Agreem ent to determ ine whether e x c e ss  capacity 
naturally occurring on T A P S  due to reduced throughput would have resulted 
in (a) the filed below-ceiling tariffs on T A P S  and/or (b) additional tariff 

reductions?

• C . If so , can you provide (hose a n a ly se s?

II. S ta te  P o s it io n  in C u rre n t F E R C  P ro c e e d in g s

6. Tariff L e /e ls .

• A. How d o es the Sta te  reconcile its present support of the relatively low 
T A P S  tariff leve ls it opposed for nearly two d ecad es, and a s  recently a s  2004?

• B . How d o es the S ta te  reconcile its present support of the relatively low 
T A P S  tariff le ve ls it opposed as recently a s  2004 with its previous a sse rtio n s 
to F E R C  that the much higher tariffs filed under the 1985 T A P S  Settlem ent 
Agreem ent were both "c o st-b a se d " and "fa ir and rea so n a b le "?

7. Depreciation.

• A. How did the Department of Law and its consu ltants arrive at the decision 
to reve rse  its long-held position that no elem ent of the 1985 settlem ent can 
be view ed outside the context of the settlem ent b ecau se  T S M  is the product 
of a negotiated settlem ent involving m any inter-re lated co m p ro m ises and 

trad eo ffs?

• B . Could a better explanation for this switch in a long-held position have 
enhanced the S ta te 's  credibility in this proceeding?

• C . W hy did it take the Department of Law and its consu ltants 20 years to 
recognize that the C a rrie rs ' tariff filings under T S M  were double-counting 
depreciation exp e n se s to overcharge independent sh ip p e rs?
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8. Per-Barrel Allowance.
• A. H ave the Department of Law and its consultants com pared the amounts 

the T A P S  C a rrie rs have gained through tariff co llections realized through the 
inflation-adjusted per-barrel allowance in effect under T S M  since 1990, plus 
other profit e lem ents, to an allowable standard rate of return profits on a 
depreciated rate base under a standard co st-b ased  ratem aking method?

9. M ay 17. 2007 F E R C  Adm inistrative Law Judge D ecision.

• A. P le a se  identify the sp ec ific  item s in the A LJ decision in which the S ta te  

b e lie ve s it achieved significant victories.

• B. For each point on which the Sta te  believed it achieved significant gains, 
p le a se  provide a statem ent of the fisca l im pact of each item and/or a brief 
su m m ary of the policy im plications of that item.

III. Independent Producers and Shippers

9. The State and Independent Producers/Shippers.
• A. How do the Department of Law and its consultants reconcile the S ta te 's  

prolonged opposition to independent shipper challenges to e xc e ss iv e  T A P S  
tariffs with its a ssertio n s (e .g .. in the Explanatory Statem ent accom panying 
the su bm ission  of the 1985 settlem ent agreem ent to F E R C )  that A laska  
stan d s in the sh o es of the sh ippers?

• B. D oes the prolonged levy of e xce ss ive  T A P S  tariffs handicap independent 
producers, who m ust pay the e x c e ss  tariffs out of pocket?

• C . D o es the prolonged levy of e xce ss iv e  T A P S  tariffs have a chilling effect on 
North S lo p e  exploration and development by com pan ies other than the T A P S  

ow ners?

10 Excess Tariff Handicaps to Independent Shippers
• A. W hen a T A P S  Owner sh ip s its own oil, tariff charg es in e x c e ss  of actual 

co sts  represent internal transfer paym ents between the production and the 

transportation arm s of the com pany. In contrast, the independent sh ipper 
m ust pay these co sts out of pocket. H as the Department of Law asked  its 

consultants or the Department of Revenue to quantify the handicap to 
independent sh ippers on T A P S  of e x c e ss  charges under the T A P S  
Settlem ent Methodology?

• B. If so , p lease  provide that information on an aggregate and a per-barrel 

b a s is .

• C . Com pared to T A P S  tariffs filed under the 1985 settlem ent methodology , 
correction of these four sp ecific  tariff e lem ents in the filed 2006 tariffs would 
reduce T A P S  tariff revenue by approximately 60%  (from more than $5.00 per 
barrel to approxim ately $2.00 per barrel). By com parison, if the State 
prevailed in its protest of specific  e lem ents of the 2006 tariff, what would the 
reduction to T A P S  tariffs have been on an aggregate and a per-barrel b a s is?

• D. For C Y  2003, 2004 and 2005, following the A/T methodology p lease 
provide the am ounts of corrections to the four sp ecific  tariff e lem ents 
d iscu sse d  in this question on an aggregate and per-barre l b asis .
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• E. By comparison, For C Y  2003, 2004 and 2005, if the State were successful 
in its protest of specific tariff elements, what would the reduction to TAPS 
tariffs have been on an aggregate and a per-barrel basis?

11. Antitrust Issues.
•  A. When did the Department of Lav' become aware of Conoco C E O  Archie 

Dunham's statement that he hated to give up the Milne Point field, but "all the 
value of that property was taken away in the pipeline tariffs;" what action did 
the department take to determine whether there was a relationship between 
pipeline tariffs and the departure from Alaska of the only independent 
operator on the North Slope?

• B. When did the Department of Law become aware of the Maritime Endeavor 
case and what action did the Department of Law take to determine whether 
the company's complaint had merit?

•  C. Are the Department of Law and its consultants aware of any other state or 
region producing more than 500,000 bpd in which (1) the only link to market 
is dependent on largely producer-owned transportation links whose average 
cost exceeds S4.00 per barrel and/or (2) three or fewer producers own more 
than 95% of the only pipeline link to market and control a similar share of 
production?

IV. D uty to C o o p e ra te  in D efe n d i ng 1985 T A P S  S e tt le m e n t A g ree m e n t

12. Duty to Cooperate in Defending the 1985 TAPS Settlement Agreement.
•  A. Since the State evidently did not deem itself contractually bound to join the 

TAPS  Carriers in actively defending the 1985 TAPS  Settlement Agreement 
after Feb. 28, 2006, what factors prompted the State oppose the challenges 
of independent TAPS  shippers at the RCA  between 1996 and February 28, 
2006, despite the fact that reduced tariffs would augment State revenue and 
promote competition on the North Slope by independent developers?

13. Definition of Duty to Cooperate in Defending the 1985 TAPS  Settlement Agreement.
•  A. Has the Department of Law attempted to determine the extent to which 

Sec. I-3 of the 1985 TAPS  Settlement Agreement constrains the State's 
current challenges to TAPS tariffs?

•  B . Has the Department of Law ever attempted to determine the legal talent to 
which Sec I-3 of the 1985 settlement agreement constrained the State's 
challenges of possible or actual TAPS tariff overcharges between 1986 and 
the the present?

• C. If so, please (1) indicate the dates that written documents on this subject 
were prepared and (2) provide those documents.

V. T A P S  T a r if f s  U nd er T S M  v . Explanatory Statement P ro g n o s t ic a t io n s

14. Tariff Levels under TSM  (1990-2011):
•  A  What accounts for the radically differences between (a) the tariff outcomes 

calculated by the RCA  and the FERC  Trial Staff and Administrative Law 
Judge and (b) the prognostications of the 1985 Explanatory Statement?
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• B. Please compare TAPS throughput from Jan. 1, 1986 through Dec. 31,
2006 to the forecast figures used in the Explanatory Statement 
prognostications?

• C. All other things being equal, in comparing actual results to 1985 
projections, shouldn’t increased production and reduced federal income tax 
rates have resulted in decreased tariffs, compared to 1985 projections?

15. Other Representations.
• A. In view of the facts that (a) tariffs under .he 1985 settlement were 

significantly higher than a standard DOC tariff would have been and (b) the 
RCA, FERC Trial Staff and FERC Administrative Law Judge concur that 
actual tariffs filed in compliance with the settlement agreement have been 
excessive, what is the basis for the prognostications of the 1985 Explanatory 
Statement and the 2001 statements of the Department of Law's counsel, on 
behalf of the State, to the RCA that the 1985 TAPS Settlement Agreement 
"has performed better than expected"?

16. Dismantling, Removal & Restoration (DR&R).
• A. What specific settlement benefits did the State receive from granting, 

through the 1985 settlement, DR&R collection terms to the TAPS owners that, 
according to the 1986 calculations of the APUC Staff Expert Witness, 
increased the estimated settlement gains to the TAPS Owners by more than 
50 percent?

• B. In the two decades since this defect in the 1985 Settlement terms was 
identified and the resulting after-tax, off-book gains to the TAPS Owners were 
quantified, what steps dio the Department of Law and its consultants take to 
remedy this situation?

• C. In 2000, the Department of Law became aware that a 1988 ruling by the 
U.S. Internal Revenue Service increased the tariff gains to PAPS Owners by 
making the DR&R pre-collections (which had been "giossed up" under the 
settlement terms to pay federal income tax) tax-deductible. At that time, the 
attorney representing the Department of Law promised the Legislature the 
attorneys and accountants would get to the bottom of this issue and remedy it. 
What substantive actions (if an>') have the Department of Law and its 
consultants taken in the intervening six years to remedy this problem and
v 'at is the status of these efforts?

(VI.) Natural G as  P ip e lin e  Tariffs

17. Sensitivity to Pipeline Tariffs.
• A. Has the State prepared estimates of project tariffs for a proposed natural 

gas line? If so: (1) What is the range of the tariff estimate per mmBTU? (2) 
Does the variation in estimates reflect (a) differences in project costs, (b) 
unceita inty about FERC inputs, treatment of costs and other factors critical to 
tariff methodology, or (c) both?

• B. Does the EconOne estimate of approximately S1 50 per mmBTU, ,jlus or 
minus 20%, incorporate uncertainty about FERC inputs, treatment of costs 
and other factors critical to tariff methodology?
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• C. Does the State believe that natural gas trades at a discount to oil? If so, 
does that discount factor increase project sensitivity to tariffs?

18. Strategies to Reduce Sensitivity to Pipeline Tariffs.
• A. Have State tariff managers presented a strategy (with timelines for data 

cubmission and analysis, agency and court review procedures) that will 
ensure that just and reasonable gas pipeline tariffs are established in a timely 
manner?

• B. On May 12, 2006, a Department of Law consultant representing the 
Administration assured legislators that, at least in theory, producers could be 
expected to contain pipeline costs to a greater extent than independent 
pipeline builders because, as shippers, they would have to pay the tariff. (1) 
Has the Department of Law explained the apparent contradiction between the 
historical reality of TAPS tariff charges and his statement?

(VII.) P ip e lin e  T a riff M anagem ent Issues

19. Payments to Department of Law Consultants.
• A.. It has been reported that between 1981 and June 30,1997, the 

Department of Law paid Morrison & Foerster and its associates more than 
S20 million for legal assistance associated with TAPS tariffs..Does this 
amount include payments to accountants working with Morrison & Foerster, 
including Dr. Thomas Horst?

• B. How much did the State of Alaska pay Morrison & Foerster and its 
associates, including Dr. Thomas Horst, for work on TAPS tariff issues 
between July 1, 1997 and June 30, 2003?

• C. According to the Alaska Budget Report, between July 2003 and the end of
2006 the State paid the law firm of Morrison & Foerster $12.3 million for legal 
services and negotiations. Does this payment include payments for work on 
TAPS, including payments to Dr. Thomas Horst, for work on TAPS tariff 
issues?

• D. Between July 2003 and the end of 2006, how much did tiie State of Alaska 
pay Morrison & Foerster and its associate accountants, including Dr. Thomas 
Horst, for work on TAPS tariff issues?

20. Responsibility for State Pipeline Tariff Policy. The Alaska Pipeline Act lists ten 
general powers and duties of the RCA under which that agency regulates pipelines and 
pipeline carriers in the state. The Final subsection states that the commission

(10) shall provide all reasonable assistance to the Department of Law in 
intervening in. offering evidence in, and participating in proceedings 
involving a pipeline carrier or affiliated interest and affecting the interests 
of the state, before an officer, department, board, commission, or court of 
another state or the United States

• A. Apart from this statutory reference to the Department of Law, please 
identify any statutes that specifically assign responsibility for pipeline tariff 
policy to the Department of Law.



I

• B. The various sections of the Civil Division of the Department of Law handle 
legal matters and provide legal advice to the agencies of the executive 
branch. What state agency has statutory authority to set and review pipeline 
tariff policies?

• C. Please identify any functions of State government for which the Civil 
Division of the Department of Law not only handles legal matters associated 
with implementing policy, but also has (1) statutory and/or (2) de facto 
responsibility for setting and reviewing that policy.
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Twenty Questions on Trans-Alaska Pipe line System Tariffs 
And State Pipeline Tariff Management Issues

Richard A. Fineberg 
Research Associates 

PO Box 416 
Ester, AK 99725

Testimony before the Alaska State House of Representatives 
Committee on Resources 

June 7, 2007

Thank you for the opportunity to testify today on petroleum pipeline tariff issues. Pipeline 
transportation arrangements are critical to petroleum development. For this reason, I 
commend this committee for its initial effort to explore this important subject last March, 
and for your follow-up today. I am testifying today on my own behalf.

Mr. Chairman, it is no secret that I believe that responsibility for State petroleum tariff 
policy formulation rightly belongs with a line agency, such as the Department of Natural 
Resources. In most areas of State governance, the Department of Law serves a client 
agency by handling legal matters under the direction of that agency. But in the case of 
pipeline tariff management, that's not the way it works. I believe recent developments on 
TAPS and the proposed natural gas pipeline combine to confirm the importance of 
ensuring that clearly considered policy goals and directives are driving State actions in 
this important a rea .1

In broad terms, the importance of TAPS tariffs to the State Treasury is outlined in an 
analysis I prepared in February 2007 for the Alaska Budget Report on fiscal impacts of 
the TAPS tariff cases before FERC and the State Supreme Court. Mr. Chairman, that 
report was by no means perfect. But to the best of my knowledge, at the time I prepared 
these estimates, those were the only comprehensive numbers out there. Strange as it 
may seem, despite the important effects of TAPS tariffs on State revenue and the time 
and energy the Legislature spent in 2006 looking at the petroleum revenue picture, the 
State had not published (and, I suspect, may not have performed) a comprehensive, 
quantitative assessment of potential TAPS tariff legation effects on State revenue. I 
estimate that since I completed that report earlier this year, the State treasury has lost 
another $55 million due to excess TAPS tariffs, based on the difference between FERC 
and RCA tariffs /'

I therefore commend you for your efforts today and encourage you to look very carefully 
at what has happened since you met in March to learn about a FERC document that 
excoriated the TAPS Owners' defense of their high filed TAPS tariffs.

1 My comments are based on three decades of observation of North Slope petroleum development as a 
reporter, as a public servant (including six years on the inside as a policy analyst in the Governor's Office -  
three years working on budget and revenue issues and three years as a senior advisor to the Governor on 
oil and gas policy) and as a consultant

? For background information on the basis of this estimate, see: Rir' ,rd A Fineberg, Historical and Current 
State Revenue Loss Quantified: Difference Between RCA 's 2002 TAPS Tariff Order And State's 1985 
Pipeline Tariff Agreement Costs State More Than $400 per Minute, Feb. 28, 2007 (prepared for the Alaska 
Budget Report; on-line at http://www finebergresearch com)

http://www
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At the March 5 hearing, Steve Brose, an attorney for the T APS Owners, told you that the 
Feb, 16, 1007 FERC Trial Staff brief was just the view of one guy in Washington. That 
evidently wasn't the case, And Mr. Brose assured you that the TAPS Owners would be 
responding to the FERC Trial Staff brief "quite vigorously." Despite that defense, FERC 
Administrative Law Judge Carmen Citron’s May 17 decision closely followed the 
arguments of the FERC Trial Staff and the TAPS Owners went down in flames. The 
judge recommended that the FERC reduce TAPS tariffs to levels near those ordered by 
the RCA, I'm not altogemer surprised that the TAPS Owners declined to appear today.3

Since you last c inverted to consider this issue, attorneys for the TAPS Owners made 
another vigorous appearance in another venue: They appeared before the Alaska 
Supreme Court in Anchorage March 13 to appeal the challenge to the RCA's 2002 
decision and order requiring the TAPS owners to reduce tariffs on in-state shipments to 
approximately S1.96 per barrel.4 In my estimation, the TAPS Owners' appearance before 
the State Supreme Court was the latest example of their use of everything but the 
kitchen sink and meaningful ratemaking d a tj to justify their unreasonably high tariffs. 
Here, too, their arguments were vigorous.

And no wonder: Whatever the TAPS Owners' odds of success before the State 
Supreme Court, a filed tariff in excess of just and reasonable rates enables the major 
TAPS Owner o retain hundreds of thousands of dollars per day that they would have to 
pay the State.6 As a practical matter, it is often -  if not always -  more difficult to collect 
refunds after the fact than to collect the right amount in the first place.6 Chalk up the lost 
refunds to another example of the price the State pays for its historical failure to respond 
with alacrity to the TAPS Carriers' high filed tariffs.

I believe the FERC decision is unusual in the remarkable degree to which Judge 
Cintron's decision lines up with the principal arguments of the FERC Trial Staff and the 
protesting shippers. For example, in setting out the methodology and in her findings and 
conclusions, the FERC judge adopted Anadarko and Tesoro's tariff numbers.1 I can't

3 Presiding Administrative Law Judge Carmen A Cintron, "Initial Decision," in B P  Pipelines (Alaska) Inc , et 
at (FERC Docket No IS05-82-002, etc ), May 17, 2007, passim

J See Regulatory Commission of Alaska, Order Rejecting 1997. 1998. 1999 and 2000 Filed TAPS Rates; 
Setting Just and Reasonab le Rates. Requiring Refunds and Filings; and Outlining Phase II Issues (Docket 
Nos P-97-4 and P-97-7, Order P-97-4(151) I P-97-7[110] ), Nov 26. 2002 (I have discussed the 
significance of this order in various articles posted on my web site since I initialed that enterprise in 
September 2004.)

5 Two simple facts explain this problem: (1) For every dollar paid in tariffs, the State loses approximately 
SO 25 (2) Three major oil companies own more than 95% of TAPS and control a roughly similar share of 
North Slope production. For a producer shipping its own oil. excess tariff payments are an internal transfer 
payment, not a cash outlay

6 If Judge Cintron's Initial Decision stands, it appears that future tariffs will be lowered to approximately
S2 00 per barrel, but the Stale will not be able to collect lull relunds on the difference between that level and 
higher Hied past tariffs Rather, the refunds she ordered for 2005 and 2006 will be based on the difference 
between ttie filed tariffs for CY 2004 and the filed CY 2005 and 2006 tariffs ("Initial Decision," p 106.)

Filed tariffs in CY 2004 averaged approximately S3 11 -  more than S1 00 per barrel above what Judge 
Cintron's order sets as the |ust and reasonable tariff for TAPS shipments. (See: Historical and Current State 
Revenue Loss Quantified Difference Between RCA 's 2002 TAPS  Tariff Order And  State's 1985 Pipeline 
Tariff Agreement Costs State More Than $400 per Minute. Figure 1, note 5 .)

7 "Initial Decision." p. 40
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assess for you the odds that the FERC itself will uphold Judge Cintron's May 17 Initial 
Decision. But I can tell you this: Since Tesoro launched its protest of TAPS tariffs at the 
Alaska Public Utilities Commission (predecessor to the RCA) in 1996, the TAPS Owners 
have lost every major challenge their high tariffs.8 In view of the foregoing, my guess 
-  and my hope for the State -  is this: At the end of the day, the Courts are likely to find 
that the law and the public interest lie with the protesting shippers.

Near the end of her May 17 decision, Judge Cintron devoted a few brief paragraphs to 
the State's primary argument in this proceeding. The State had argued that "(t]he State's 
protests of the TAPS Carriers' proposed 2005 and 2006 tariffs raise a single, simple 
question -  can the TAPS Carriers charge vastly different rates for transportation of oil 
solely on the basis of where shippers take their oil after it leaves TAPS?"9 Judge 
Cintron's decision concluded that her findings on behalf of the shippers rendered the 
State's principal argument in this case moot.10 Judge Cintron also ordered that the

B A quick summary of these decisions follows:
In its 2002 decision and subsequent orders on TAPS tariffs, the RCA upheld the protests of 

Independent shippers that tariffs charged by the TAPS Owners were excessive. In doing so, the 
Commission rejected arguments by the State of Alaska and the TAPS Owners In that proceeding, the State, 
represented by the Department of Law and its consultants, argued to the effect that TAPS tariffs filed under 
the 1985 TAPS Settlement Agreement serve Alaska public policy interests well and should remain in place 

The State joined the TAPS Carriers in appealing the RCA's 2002 decision; in January 2006. the Alaska 
Superior Court upheld the RCA decision "in all respects," rejecting the arguments of the Carriers d the 
State. The State subsequently withdrew from the TAPS Carriers' appeal to the State Supreme Court 

In December 2004, the State and indepr" dent shippers Anadarko and Tesoro (A/T) protested TAPS 
tariffs filed by the Carriers at FERC The Department of Law has emphasized that the State's protest at 
FERC is based on different grounds from the protests brought by the independent shippers

On Feb 16. 2007. the various parlies to the FERC proceeding filed their initial briefs with the FERC 
Administrative Law Judge, who is charged with the task of determining facts and laying out the principal 
arguments for the commission itself Unlike the independent shippers, who argued that the filed tariffs were 
excessive, the State's principal argument was that the tariffs should be reduced because the different tariffs 
would be discriminatory and would therefore violate the Interstate Commerce Act In the estimation ol many 
observers the most notable brief was filed by the FERC Trial Staff, which supported the A/T position and 
rejected the arguments of the Carriers The FERC Trial Staff took no position on the State's principal 
argument, arguing that a just and reasonable tariff at FERC would bring the FERC and RCA tariffs into line, 
removing the tariff differential the State argued would be discriminatory The FERC Trial Staff also supported 
a single tariff on TAPS.

(For citations and additional discussion see: Richard A Fineberg, A la ska  D epartm ent o f Law  Imitates 
W rong-W ay Corrigan  Fam ou s  Aviator Left N ew  York For L A . L a n d ed  m Ire land  -  W ith in creas ing  
recogn ition focu s ing  on T rans-A laska P ipe lin e  System  t T A P S ) sh ipp ing  costs, does the pecu lia r h istory nf 
T A PS  tariff rate-making ho ld  le sso n s  for the p roposed  natural oas  p ip e lin e '> [March 2. 2007 web site 
comment.))

9 "Initial Post-Hearing Brief of the State of Alaska," in B P  P ipe lin es  (A laska) Inc . et a l (FERC Docket No 
IS05-82-002, etc.). Feb. 16. 2007, p 11.

10 "Initial Decision," pp 112-113 In her 277-paragraph decision. Judge Cintron dealt with the State's
principal argument between paragraphs 258-263 In that section, she wrote:

It has been found in this initial decision that the TAPS interstate rates for 2005 and 2006 are unjust and 
unreasonable Thus, this decision contemplates new rate filings that will be substantially less than the 
Carriers 2005 and 2006 original filings This new rate will be similar to the rates proposed by 
Anadarko/Tesoro Anadarko/Tesoro’s Opinion 154-B TOC interstate rate calculation for transport of a 
barrel from Pump Station No 1 to the Valdez Marine terminal is S2 04 for 2006 and $1 83 for 2006. 
Anadarko/lesoro’s calculations shown in Illustration Number 1 above were adopted in this decision 
The State's Opinion 154-B reference rale in this proceeding for the interstate rates, for transport of one 
barrel from Pump Station No 1 to the Valdez Marine Terminal is $1 96 and $2 05 lor 2005 and 2006,
respectively The intrastate rate set by the RCA is S1 96 to transport a barrel of oil from Pump Station
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Carriers file a single, uniform tariff annually, rejecting what I think most observers 
consider to be the State's second most important argument in this case .11

I am also troubled by apparent inconsistencies in some of the State's positions. Here 
are two examples:

■♦The State appears to have reversed itself on one of the fundamental premises 
of the 1985 TAPS Settlement Agreement between the TAPS Owners and the State, 
represented by the Department of Law and its consultants. As recently as its 2004 Court 
appeal of the RCA's 2002 order reducing TAPS tariffs, the State was attempting to argue 
-  in concert with the TAPS Owners -  that the 1985 settlement can only be understood 
as a package established by trade-offs, individual tariff elements spelled out in the 
settlement and in annual tariff filings have no meaning.12 But in its Initial Post-Hearing 
Brief in the CY 2005-2006 FERC tariff proceedings, the State testified that "[tjhere can 
be no genuine debate over he fact that TSM [TAPS Settlemem Methodology] 
depreciation is actual depreciation for ratemaking purposes."13

-♦ In its initial post-hearing brief, the State, through the Department of Law and 
its consultants, argued that "the State has demonstrated that the reduced intrastate rate 
ordered by the RCA contributes at least its 'fair share' of earnings required to meet the 
maintenance and operating costs on TAPS and to yield a fair return on the property."14 
How does the State reconcile its present support of the relatively low TAPS tariff levels it 
opposed for nearly two decades, and as recently as 2004? And How does the State 
reconcile its present support of the relatively low TAPS tariff levels it opposed as recently 
as 2004 with its previous assertions to FERC that the much higher tariffs filed under the 
1985 TAPS Settlement Agreement were both "cost-based" and "fair and reasonable"?15

While both reversals are welcome, their inconsistency with prior stated and vehemently 
argued positions suggests to me that State tariff argumentation may be driven more by 
tactical legal maneuvering than by firmly grounded policy considerations. Coming at this

No 1 to the Valdez Marine Terminal The difference between these ra ltj and the RCA estab lished  
intrastate rate are minimal Accordingly, the discrimination has been alleviated and the Stale's 
discrimination claims are rendered moot |Par 263; citations omitted ]

"Initial D ecision,” p 110

State of Alaska, "Appeal of the Regulatory Commission of Alaska's Order No P-97-4(151)," in Amerada 
Hess Pipeline Corporation, et al., vs Regulatory Commission ol Alaska (State of Alaska Superior Court 
Case No 3AN-02-135112 Cl). Mar 1 ,2004.p 45 (Filed by Senior Assistant Attorney General Janice 
Gregg Levy . Robert H Loeffler and Bradley S Lui, Morrison & Foerster, LLP for Attorney General Gregg D 
Renkes ) The S 'ate's 2004 appeal referenced the representations of the Explanatory Statement o f the State 
o l Alaska and the United States Department of Justice in support o l Settlement Offer at p 33

"  "Initial Post-Hearing Brief of the State of Alaska," p 24 (This passage summarizes similar arguments al 
pp 3 and 18-23 )

'4 "Initial Post-Hearing Brief of the State ol Alaska." p 86

15 See, lor example, State of Alaska and United Slates Department of Justice. Explanatory Statement o l the 
State of A laska and the United States Department of Justice in support o l Settlement Offer (submitted to 
Federal Energy Regulatory Commission with settlement olfer in Docket No OR 78-1, etc ). June 28, 1985,
pp 2, 89 (Filed by Attorney General Norman C Gorsuch and Assistant Attorney General and Robert M
Maynard, State of Alaska, Robert H Loeffler, Steven S Rosenthal and W Stephen Smith, Morrison & 
Foerster [State of Alaska) and Acting Assistant Attorney General [Antitrust Division] Charles F Rule. Energy 
Section Chief Melanie Stewart Cutler and Special Litigation Counsel to the Assistant Attorney General 
(Antitrust Division) Donald A Kaplan [U S Department of Justice )



Richard A Fineberg / Twenty Questions on P ipelire  Tariff Issu e s
Testimony -  State House Resources Committee / June 7, 2 0 0 7  (Page  5)

lale date, I think it is important to ask how much money the State has lost and how much 
North Slope development has suffered due to the State's failure to understand and 
correct its long-held positions on tariff matters in a timely manner.16

In sum, a slew of important and long-delayed decisions and statements have borne out 
the long-held concerns of critics of the 1985 TAPS tariff settlement. Since 2002, a series 
of major legal decisions have fallen like dominoes against the TAPS Owners and against 
the positions the State argued vociferously until last year. But the fact remains: In the 
dacade since Tesoro filed its first challenge to TAPS in-state tariffs, excessive TAPS 
tariffs have enabled the TAPS Owners to reduce their payments to the State by more 
than $1.1 billion (based on the RCA standard). And as careful examination of the FERC 
administrative law judge's decision demonstrates, the longer an excessive tariff is in 
piace, the harder it becomes to collect full refunds,17 In light of the fact (or apparent 
probability) that refunds will not fully attain that level, I believe the correct standard for 
State petroleum pipeline tariff policy analysis is to calculate what the State should have 
received if, instead of pressing its aggressive support of the TAPS Owners' position, the 
State had operated from its intent, clearly stated on the date of the 1985 settlement, to 
stand in the shoes of the Shippers.

In preparing for this hearing, I made a list of questions about State petroleum pipeline 
tariff policy that I wanted to see answered. Based on the difficulty this committee 
encountered obtaining information on the significance of the FERC Trial Staff’s Feb. 16 
brief in its March 5 hearing, I thought that a checklist covering background issues and 
recent developments in this complicated and important area might prove useful today 
The twenty questions I came up with cover seven areas:

• Fiscal Impacts of TAPS Tariff Challenges on State Revenue;
• State Position in Current FERC Proceedings;
• Independent Producers and Shippers;
• Duty to Cooperate in Defending the 1985 TAPS Settlement Agreement;
• TAPS Tariffs Under TSM v. Explanatory Statement Prognostications:
• Natural Gas Pipeline Tariffs; and
• Tariff Management Issues, including locus of responsibility for setting tariff policy 

and information about the Department of Law's consultants.

The intent of these questions is to help assess the current TAPS tariff situation, looking 
forward, and to discover what lessons the TAPS experiences holds for the proposed 
North Slope natural gas project. To the extent that many of these questions seek 
historical information, that is because TAPS tariff management issues demonstrate 
anew, in the Spring of 2007, the maxim of philosopher George Santayana that those 
who do not understand history are compelled to repeat it. If you find these questions 
worthy of your attention and you do not have substantive answers to them by the close 
of this hearing, I respectfully request that you forward them to the Attorney General for 
his consideration and written response.

16 During informal discussion, representatives of the Department of Law have told me that I am not giving 
the State's attorneys and their consultants sufficient credit for their efforts at FERC One thing I hope to learn 
from the Department of Law today is exactly what the department believes it has accomplished in the FERC 
proceeding

17 See footnote 6. above.



Richard A. Fineberg /  Twenty Questions on Pipeline Tariff I s su e s
Testimony -  State House R esou rces Committee /June  7, 2 0 0 7  (Page  6)

I. F is ca l Im pacts o f T A P S  T a riff Cha llenges on State Revenue

1. Fiscal Outcomes of Current Tariff Challenges. During the Mar. 5, 2007 State House 
Resources Committee hearing on TAPS tariff litigation at FERC, the Department of 
Revenue was unable to provide written information on its estimate of the fiscal impacts 
of the tariff case. The department provided a verbal estimate of potential gains to the 
State Treasure from a litigation victory for years 2005 through 2008 of $818 million. 
(Department of Revenue Tax Division Director Jon Iverson told the committee that its 
estimate was based on work that had just begun that morning; a one-page sheet 
containing that estimate was sent to legislators shortly after the hearing.) Recently, 
Petroleum News reported that the Department of Revenue now estimates the four-year 
sums at issue to be about $600 million.

• A. Please identify the factors that account for the change in the Department 
of Revenue's latest refund estimate.

• B. When did the Department of Law ask the Department of Revenue to 
quantify the impacts of the CY 2005 and CY 2006 tariff protests?

• C. When tariffs for CY 2008 will not be filed until December 2007, how was 
the CY 2008 estimate derived?

• D. When actual tariff data exists for CY 2005 through CY 2007 but future tariff 
data are not yet available, was it appropriate to include CY 2008 estimates 
with the three prior years?

• E. Did the Department of Revenue estimate revenue lost, based on the 
difference between the RCA tariff and the FERC tariff, for CY 2003 and CY 
2004, or the full amount of the difference between a timely filing of a TOC 
tariff and the actual filed TSM?

• F. Why did estimates of future impacts terminate with CY 2008?

2. State CY 2004 TAPS Tariff Overcharge Protest at FERC. The State formally 
protested certain TAPS tariff charges in the CY 2004 tariff on Dec. 15, 2003. (This 
protest was not mentioned in the March 5, 2007 State House Resources Committee 
hearing.)

• A. Please indicate the status or disposition of each of those alleged TAPS 
tariff overcharges.

• B. Please indicate the estimated amount of the state revenue that was 
potentially at issue for 2004 and specify whether those amounts were 
included in the figures presented in response to Question 1, above.

3. State CY 2005 and CY 2006 TAPS Tariff Overcharge Protests at FERC. The State 
formally protested certain TAPS tariff charges in the CY 2005 and CY 2006 tariffs.
(These protests were not discussed in the March 5, 2007 State House Resources 
Committee hearing.)

• A. Is the State still seeking recovery of revenue lost due to alleged CY 2005
and CY 2006 tariff overcharges by the TAPS Carriers?

• B. If not, how were the State's protests resolved?
• C. If so, please indicate the status of the challenge to each of those alleged

TAPS tariff overcharges
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• D. Please indicate the estimated amount of the state revenue that was 
potentially at issue for 2005 and 2006 and specify whether those amounts 
were included the figures presented in response to Question 1, above.

4. Fiscal Outcomes of Tariff Protests Since 1996. It is conservatively estimated that 
since Tesoro first protested TAPS tariff overcharges in 1996, the State Treasury has lost 
at least $1.1 billion in reduced royalty and tax payments due to TAPS tariff overcharges. 
Yet, through most of that period, the State, represented by the Department of Law and 
its consultants, has sided with the TAPS Carriers against challenges to their tariffs. 
During this period, the State tariff protests filed at FERC by the Department of Law and 
its consultants sought tariff reductions on specific tariff elements that, in the Department 
of Law's view, were inconsistent with the 1985 settlement terms (rather than 
overcharges compared to the s'atutory standard of a "just and reasonable" tariff under 
AS 42.06 or comparable federal statutes). The FERC trial staff and ALJ decision confirm 
that protests under the latter grounds result in much larger refund payments to the Slate 
Treasury than protests the State filed.

• A. Please provide estimates of the annual amounts that might be obtained in 
refunds tor tariff items the State has protested during this period as 
inconsistent with TSM terms.

• B. Please provide comparable estimates of the annual amounts that might 
have been obtained in refunds for tariff overcharges such as those alleged by 
Anadarko and Tesoro under the statutory standard of a "just and reasonable" 
tariff under AS 42.06 or comparable federal statute.

5. Tariffs below TAPS Settlement Agreement Ceiling. In November 1997, the State, led 
by the Department of Law and its consultants, entered into an agreement with the TAPS 
Carriers known as the "Capacity Settlement Agreement" (CSA). The CSA was designed 
to induce rate competition on TAPS, bringing about reduced tariffs over the next decade. 
According to the Attorney General, "(t)his settlement is historic because it assures 
competition among pipeline carriers to lower their rates." From testimony in the RCA 
rate case, it appears that as of 2001 the CSA agreement had resulted in very little rate 
reduction on TAPS. Moreover, in the decade since the settlement, the TAPS Carriers 
have increased tariffs significantly.

• A. For oil shipped under FERC tariffs since Jan. 1, 1998, please provide, by 
year, the average amount per-barrel by which the annual TAPS Settlement 
Agreement ceiling has exceeded actual TAPS tariffs under FERC jurisdiction.

• B. Have the Department of Law and/or its consultants analyzed the CSA to 
determine whether excess capacity naturally occurring on TAPS due to 
reduced throughput would have resulted in (a) the filed below-ceiling tariffs on 
TAPS and/or (b) additional tariff reductions?

• C. If so. can you provide those analyses?

II. State P o s it io n  in Current FER C  P roceed ings

6. Tariff Levels. In the CY 2005-2006 FERC tariff proceedings, the State, through the 
Department of Law and its consultants, testified that "the State has demonstrated that 
the reduced intrastate rate ordered by the RCA contributes at least its 'fair share' of
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earnings required to meet the maintenance and operating costs on TAPS and to yield a 
fair return on the property."18

• A. How does the State reconcile its present support of the relatively iow 
TAPS tariff levels it opposed for nearly two decades, and as recent'y as 2004?

• B. How does the State reconcile its present support of the relatively low 
TAPS tariff levels it opposed as recently us 2004 with its previous assertions 
to FERC that the much higher tariffs filed under the 1985 TAPS Settlement 
Agreement were both "cost-based" and "fair and reasonable"?19

7. Depreciation. In its Initial Post-Hearing Brief in the CY 2005-2006 FERC tariff 
proceedings, the State, through the Department of Law and its consultants, testified that 
"(t]here can be no genuine debate over the fact that TSM depreciation is actual 
depreciation for ratemaking purposes."20 But throughout But throughout RCA case and 
as recently as 2004, the State, through the Department of Law and its consultants, 
argued an apparently contradictory position. For example, in its March 1, 2004 
opposition to the RCA decision that TAPS tariff filings were based on a clear statement 
of annual depreciation laid out in the 1985 settlement, the State arguod that "the 
depreciation schedule in the TSM calculations does not represent a depreciation 
schedule for TAPS in any conventional sense" and warned that "a rule that a settlement 
depreciation schedule or any other depreciation schedule not approved for regulatory 
purposes constitutes ’actual depreciation’ will lead to unreasonable results."21 The 1985 
Settlement Agreement's hyper-accelerated depreciation allowed the TAPS owners early 
recovery of their expenditures, enabling the TAPS owners to avoid paying refunds. But 
in 2001 the RCA found -  as Tesoro had argued before the FERC -  that the Carriers 
were seeking an unjustified double recovery of depreciation through tariff levels 
permitted under TSM.

• A. How did the Department of Law and its consultants arrive at the decision 
to reverse its long-held position that no element of the 1985 settlement can 
be viewed outside the context of the settlement because TSM is the product

8 "Initial Pnst-Hearing Brief of the State ol Alaska." in B P  Pipelines (Alaska) In c . et a l (FERC Docket No 
IS05-82-002, etc ). Feb 16. 2007, p 86

19 See. for example. State of Alaska and United Stales Department of Justice. Explanatory Statement o f the 
State o l Alaska and the United Sta les Department o l Justice in support o l Settlement Offer (submitted to 
Federal Energy Regulatory Commission with settlement offer in Docket No OR <8-1. etc ), June 28, 1985. 
pp 2, 89 (Filed by Attorney General Norman C Gorsuch and Assistant Attorney General and Robert M 
Maynard. Slate of Alaska. Robert H Loefller, Steven S Rosenthal and W Stephen Smith. Morrison & 
Foerster [State of Alaska] and Acting Assistant ''"orney General [Antitrust Division] Charles F Rule. Energy 
Section Chief Melanie Stewarl Cutler and Specie litigation Counsel to the Assistant Attorney General 
[Antitrust Division] Donald A Kaplan [U S. Department of Justice )
20"Initial Post-Hearing Brief of the State of Alaska," p 24 (This passage summarizes similar arguments a! 
pp 3 and 18-23 )

21 Slate of Alaska. "Appeal of the Regulatory Commission of Alaska's Order No P-97-4(151)." in Amerada 
Hess Pipeline Corporation, et al., vs Regulatory Commission of Alaska (State of Alaska Superior Court 
Case No 3AN-02-135112 Cl). Mar. 1. 2004. p. 45 (Filed by Senior Assistant Attorney General Janice 
Gregg Levy , Robert H Loeffler and Bradley S Lui, Morrison & Foerster. LLP for Attorney General Gregg D 
Renkes ) The State's 2004 appeal referenced the representations of the Explanatory Statement o l the State 
o f Alaska and the United States Department o f Justice in supr "d  of Settlement Offer at p 33
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of a negotiated settlement involving many in*er-related compromises and 
tradeoffs?22

• B. Could a better explanation for this switch in a long-held position have 
enhanced the State's credibility in this proceeding?

• C. Why did it take the Department of Law and its consultants 20 years to 
recognize that the Carriers' tariff filings under TSM were double-counting 
depreciation expenses to overcharge independent shippers?

8. Per-Barrel Allowance. Some observers believe that the 1985 TAPS Settlement 
Agreement departed significantly from principles of cost-based ratemaking by replacing 
the return profit calculation applied through 1989 with a per-barrel allowance (inflation- 
adjusted annually from a CY 1983 starting point of $0.35 per barrel). Under the 1985 
agreement, beginning in 1990 the major profit element on TAPS was no longer related to 
the costs incorporated in the rate base.

• A. Have the Department of Law and its consultants compared the amounts 
the TAPS Carriers have gained through tariff collections realized through the 
inflation-adjusted per-barrel allowance in effect under TSM since 1990, plus 
other profit elements, to an allowable standard rate of return profits on a 
depreciated rate base under a standard cost-based ratemaking method?

9. May 17, 2007 FERC Administrative Law Judge Decision. The FERC Administrative 
Law Judge supported the A/T arguments, and recommended that the commission ord- 
reduced tariffs filed by the TAPS Carriers from over $5.00 per barrel to a level 
approaching the $1.96 per barrel tariffs ordered by the RCA in 2002 for in-state 
sh ipm en t, thus rendering moot the Department of Law's petition for a lower tariff on 
grounds of discrim ination under the Interstate Commerce Act.

• A. Please identify the specific items in the ALJ decision in which the State 
believes it achieved significant victories.

• B. For each point on which the State believed it achieved significant gains, 
please provide a statement of the fiscal impact of each item and/or a brief 
summary of the policy implications of that item.

III. Independent P rodu ce rs  anc. Sh ippers

9. The State and Independent Producers/Shippers. According to the Explanatory 
Statement on the 1985 settlement agreement, because there is no other practical means 
to ship oil from the North Slope. "Alaska stands in the shoes of both past and future 
shippers . . . .  Alaska's interests are coextensive with shippers."23

• A. How do the Department of Law and its consultants reconcile the State's 
prolonged opposition to independent shipper challenges to excessive TAPS 
tariifs with its assertions (e g , in the Explanatory Statement accompanying

11 Stale of Alaska and United States Department of Justice, Exp lanatory Statem ent o f the State o l A la sk a  
and the U n ited  Sta tes Departm ent o f Ju s tice  in support o l Settlem ent O ffe r (Federal Energy Regulatory 
Commission, Docket No OR 78-1. etc , pp  3-4 (quoted in State Brief. Mar 1, 2004, pp 32-33)

23 Exp lanatory  S tatem ent o f the State o f  A la ska  and  the United States D epartm ent o f  Ju s tice  in suppo tl o l 
Settlem ent Offer, p 18
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the submission of the 1985 settlement agreement to FERC) that Alaska 
stands in the shoes of the shippers?

• B. Does the prolonged levy of excessive TAPS tariffs handicap independent 
producers, who must pay the excess tariffs out of pocket?

• C. Does the prolonged levy of excessive TAPS tariffs have a chilling effect on 
North Slope exploration and development by companies other than the TAPS 
owners?

10. Excess Tariff Handicaps to Independent Shippers. The FERC Administrative Law 
Judge concluded, citing A/T's numbers for CY 2006, that adoption of TOC (Trended 
Original Cost) methodology for TAPS would produce a tariff very near that of the RCA's 
DOC (Depreciated Original Cost) tariff. Using A/T's comparison of that rate to the TAPS 
Carriers' rejected proxy tariff, it appears that the major differences between the A/T TOC 
tariff of S2.04 per barrel and the TAPS Carriers' rejected TOC tariff of $5.53 per barrel 
are: Return Allowance ("return on equity)", Depreciation, Deferred Earnings and Income 
Tax Allowance. The first two items are associated, respectively, with Items 7. and 8., 
above; the third item represents payments to the Carriers for trending (inflation-adjusting) 
the rate base, the final item represents collections from shippers to pay the income tax 
on pre-tax net revenue. These four items represent charges in excess of a "fair and 
reasonable" or "just and reasonable" tariff, both of which allow the Carriers a reasonable 
return on their property.

• A. When a TAPS Owner ships its own oil, tariff charges in excess of actual 
costs represent internal transfer payments between the production and the 
transportation arms of the company. In contrast, the independent shipper 
must pay these costs out of pocket. Has the Department of Law asked its 
consultants or the Department of Revenue to quantify the handicap to 
independent shippers on TAPS of excess charges under the TAPS 
Settlement Methodology?

• B. If so, please provide that information on an aggregate and a per-barrel 
basis

• C . Compared to TAPS tariffs filed under the 1985 settlement methodology , 
correction of these four specific tariff elements in the filed 2006 tariffs would 
reduce TAPS tariff revenue by approximately 60% (from more than $5.00 per 
barrel to approximately S2 00 per barrel). By comparison, if the State 
prevailed in its protest of specific elements of the 2006 tariff, what would the 
reduction to TAPS tariffs have been on an aggregate and a per-barrel basis?

• D. For CY 2003, 2004 and 2005, following the A/T methodology please 
provide the amounts of corrections to the four specific tariff elements 
discussed in this question on an aggregate and per-barrel basis.

• E By comparison, For CY 2003, 2004 and 2005, if the State were successful 
in its protest of specific tariff elements, what would the reduction to TAPS 
tariffs have been on an aggregate and a per-barrel basis?

11. Antitrust Issues. In a 1996 interview, Conoco CEO Archie Dunham discussed 
Conoco’s 1993 trade of its Milne Point field to BP for a Gulf of Mexico property and its 
departure from Alaska with Hart's Oil <S Gas Investor. At the time of its departure from 
Alaska iri 1993, Conoco was the only independent (non-TAPS owner) field operator on 
the North Slope, In the 1996 interview, Dunham commented "It broke my heart to trade
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Milne Point but we had to do it. All the value of that property was taken away from us in 
the pipeline tariffs."2" In 1997 Maritime Endeavor, an independent tanker company, filed 
an antitrust suit against the TAPS Owners and Alyeska Pipeline Service Co. in federal 
court in Juneau, alleging that the TAPS owners were violating antitrust law by using 
technical requirements to prevent an independent tanker from serving the Alyeska 
term inal.25 In October 1997, I prepared a report on TAPS antitrust issues for Oilwatch 
Alaska, in which I recommended that the Department of Law look into the issues raised 
in that report to ensure competition on the North Slope.2,J The Department of Law 
declined to undertake that investigation.

• A. When did the Department of Law become aware of Mr. Dunham's 
statement and what action did it take to determ ine whether there was a 
relationship between pipeline tariffs and the departure from Alaska of the only 
independent operator on the North Slope?

• 8. When did the Department of Law become aware of the Maritime Endeavor 
case and what action did the Department of Law take to determine whether 
the company's complaint had merit?

• C. Are the Department of Law and its consultants aware of any other state or 
region producing more tnan 500,000 bpd in which (1) the only link to market 
is dependent on largely producer-owned transportation links whose average 
cost exceeds 54.00 per barrel and/or (2) three or fewer producers own more 
than 95% of the only pipeline link to market and control a similar share of 
production?

IV. Duty to Coopera te  in Defend ing 1985 TA PS  Settlem ent Agreem ent

12. Duty to Coope-ate in Defending the 1985 TAPS Settlement Agreement. It has been 
suggested that the State, represented by the Department of Law and its consultants, 
actively opposed the protests of Tesoro and other independent shippers at the RCA (and 
its predecessor, the APUC) for the first 7-1/2 years of this case -  and is currently limited 
in its grounds for protesting TAPS tariffs at FERC -  because Section 1-3 of the 1985 
TAPS Settlement Agreement between the State and the Carriers requires that each 
Pi y "cooperate . . .  at its own expense . . .  in defending against any litigation affecting 
the validity and enforceability of this Agreement, or any provision thereof." After 
opposing the independent shippers at the APUC/.RCA for approximately eight years, on 
Feb 28. 2006. the State, represented by the Department of Law and its consultants, 
served notice that the State was withdrawing from case and would not be appearing 
before the State Supreme Court in the final argument on that case.

*4 "Gelling lo the Future First” (inlerview by Leslie Hames), Hart's Oil and Gas Investor. August 1996, p 39

■' Tins antitrust complaml (tiled in U S District court. Juneau, by Maritime Endeavor Associates, LP against 
Alyeska Pipeline Service Company, Inc , and its owners (Case No. J97-010 CV (HRH)]. May 27, 1997) was 
filed along with a companion breach of contract case filed in state court. The state case went first; in that 
case, the judge decided in favor of Maritime and awarded the plaintiffs a S10 million judgment (Judge 
Walter Carpineti, "Memorandum of Decision and Order," in Maritime Endeavor Associates, LP against 
Alyeska Pipeline Service Company (Case No IJU-95-1141 Cl], Sept 30, 1998). The decision was vacated 
and settled out of Court -  reportedly for approximately S10 million As part of the final settlement. Maritime 
dropped the federal antitrust charge

‘t’ Richard A Fineberg, The Biq Squeeze TAPS and the Departure o l Major O il Com panies Who Found Oil 
on Alaska's North S lope  (Oilwatch Alaska, Oct 23, 1997)
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• A. Since the State evidently did not deem itself contractually bound to join the 
TAPS Carriers in actively defending the 1985 TAPS Settlement Agreement 
after Feb. 28, 2006, what factors prompted the State oppose the challenges 
of independent TAPS shippers at the RCA between 1996 and February 28, 
2006, despite the fact that reduced tariffs would augment State revenue and 
promote competition on the North Slope by independent developers?

13. Definition of Duty to Cooperate in Defending the 1985 TAPS Settlement Agreement. 
The 1985 agreement uses ten pages to describe the elements of the settlement 
methodology and contains an additional three page "Index of Defined Terms." Neither 
set of definitions makes reference to Sec. I-3 of the Settlement.

• A. Has the Department of Law attempted to determine the extent to which 
Sec. I-3 constrains the State's current challenges to TAPS tariffs?

• B. Has the Department of Law ever attempted to determine the legal extent to 
which Sec. I-3 of the 1985 settlement agreement constrained the State's 
challenges of possible or actual TAPS tariff overcharges between 1986 and 
the the present?

• C. If so, please (1) indicate the dates that written documents on this subject 
were prepared and (2) provide those documents.

V. TA PS  Ta riffs  U nder TSM  v. Exp lana to ry  Statem ent P rog no st ica tio n s

14. Tariff Levels under TSM (1990-2011): According to the 1985 Explanatory Statement, 
tariff levels between 1990 and 2011 would be comparable to a DOC tariff and far lower 
than tariff implementing a TOC methodology.'7 However, (1) the RCA has determined 
that TSM permitted overcharges of nearly $10 billion through 1996, compared to a DOC 
tariff, and (2) the standard TOC tariff recommended b by the FERC ALJ would reduce 
current TAPS tariffs by more than 60%. The FERC Trial Staff and Administrative Law 
Judge agree that a properly implemented TOC tariff would produce current TAPS tariffs 
to levels very near that of a DOC tariff.

• A. What accounts for the radically differences between (a) the tariff outcomes 
calculated by the RCA and the FERC Trial Staff and Administrative Law 
Judge and (b) the prognostications of the 1985 Explanatory Statement?

• B. Please compare TAPS throughput from Jan. 1, 1986 through Dec. 31,
2006 to the forecast figures used in the Explanatory Statement 
prognostications?

• C. All other things being equal, in comparing actual results to 1985 
projections, snouldn’t increased production and reduced federal income tax 
rates have resulted in decreased tariffs, compared to 1985 projections?

15. Other Representations. In the 1985 Explanatory Statement, the Department of Law 
and its consultants asserted that "(t]he TAPS Settlement Agreement resolves all 
outstanding issues of dispute in regard to the settling carriers’ TAPS tariffs." Moreover,

Exp lanatory  Statem ent o f  the State o t A la s k a  and  the U n ited  Sta tes Departm ent o f Ju s tice  in support o f 
Settlem ent Offer, pp. 88-89 and Appendices 7, 8
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the Explanatory Statement asserted, "(fjrom an administrative standpoint, the TSM will 
be practically as easy to administer as any other methodology."28 In expressing the 
State's strong support for the maintaining the 1985 settlement at the start of the RCA 
hearing in April 2001, the State's consulting counsel told the RCA that the 1985 TAPS 
Settlei. ?nt Agreement "has performed better than expected."

• A. In view of the facts that (a) tariffs under the 1985 settlement were
significantly higher than a standard DOC tariff would have been and (b) the 
RCA, FERC Trial Staff and FERC Administrative Law Judge concur that 
actual tariffs filed in compliance with the settlement agreement have been 
excessive, what is the basis for the prognostications of the 1985 Explanatory 
Statement and the 2001 statements of the Department ol Law's counsel, on 
behalf of the State, to the RCA?

16. Dismantling, Removal & Restoration (DR&R). This element of the 19C5 TAPS 
Settlement, codified in Sec. II-4 and Exhibit E delivered a significant, off-book giveaway 
to the TAPS Carriers over and above the amounts indicated by the reckonings in Items 1 
through 5 and 13, above. Although settlement presentations to the State Legislature 
(and the 1985 Explanatory Statement) misleadingly glossed over the gargantuan 
giveaway resulting from this settlement element, in 1986, the Alaska Public Utilities 
Commission Staff Expert Witness authoritatively explained that the accelerated over­
collection and failure to escrow these sums would increase the off-book, after-tax gains 
to the TAPS owners by more than S7.0 billion.29 A/T's current updating of that 
calculation indicates that the gains to the TAPS Owners will be more than twice that 
amount. Although more than 99 percent of those funds have already been collected from 
TAPS shippers through the accelerated terms in TAPS Settlement Exhibit E, the status 
and management of those funds is still at issue. In light of this background:

• A. What specific settlement benefits did the State receive from granting, 
through the 1985 settlement, DR&R collection terms to the TAPS owners that, 
according to the 1986 calculations of the APUC Staff Expert Witness, 
increased the estimated settlement gains to the TAPS Owners by more than 
50 percent?

• B. In the two decades since this defect in the 1985 Settlement terms was 
identified and the resulting after-tax, off-book gains to the TAPS Owners were 
quantified, what steps did the Department of Law and its consultants take to 
remedy this situation?

• C. In 2000, the Department of Law became aware that a 1988 ruling by the 
U.S. Interna! Revenue Service increased the tariff gains to TAPS Ownem by 
making the DR&R pre-collections (which had been "grossed up" under the 
settlement terms to pay federal income tax) tax-deductible. At that time, the 
attorney lepresenting the Department of Law promised the Legislature the 
attorneys and accountants would get to the bottom of this issue and remedy

‘’,l Explanatory Staten,ant o f the State o f A laska and the United States Department o l Justice in support of 
Settlement Offer, pp. 17. 66.

^  Pfefiled Testimony of Rudolph L Bedschi (Alaska Public Utilities Commission Docket No P-86-2. Dec 17. 
1886), pp 63-70 and Exhibits RLB-15, Schedules 1 and 2 (Reprinted in Appendix C of this writer's Hidden 
Billions: The TAPS  D R & R  Provision  (report to Stan Stephens, August 21, 1992], pp. 47-57 )
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it.30 What substantive actions (if any) have the Department of Law and its 
consultants taken in the intervening six years to remedy this problem and 
what is the status of these efforts?

(VI.) Natural G a s  P ip e lin e  Tariffs

17. Sensitivity to Pipeline Tariffs. On a BTU equivalent basis, natural gas tariffs 
constitute a significantly greater percentage of the commodity price than oip pipeline 
tariffs. For example, Econ One places the gas tariff to Alberta (with conditioning plant 
costs) at approximately S1.50 per mmBTU.31 By comparison, the average barrel of oil 
produces 5.8 mmBTU. Therefore, an oil tariff of S2.00 to $5.00 per barrel is transporting 
an equivalent commodity for somewhere between SO.34 to SO.90 per mmBTU, 
depending on the tariff. The figures above suggest that natural gas pipeline tariffs, as a 
percentage of the commodity price, would be somewhere between 66% and 340% 
greater than oil pipeline tariffs. It appears from this calculation, that both the viability of 
the project and State revenue are much more dependent on tariff decisions than the oil 
pipeline.

• A. Has the State prepared estimates of project tariffs for a proposed natural 
gas line? If so: (1) What is the range of the ta ff estimate per mmBTU? (2) 
Does the variation in estimates reflect (a) differences in project costs, (b) 
uncertainty about FERC inputs, treatment of costs and other factors critical to 
tariff methodology, or (c) both?

• B. Does the EconOne estimate of approximately $1.50 per mmBTU, plus or 
minus 20%, incorporate uncertainty about FERC inputs, treatment of costs 
and other factors critical to tariff methodology?

• C. Does the State believe that natural gas trades at a discount to oil? If so, 
does that discount factor increase project sensitivity to tariffs?

18. Strategies to Reduce Sensitivity to Pipeline Tariffs The history of the TAPS tariff 
implementation suggests that the State (a) rewarded cud behavior by the industry 
in 1985 by caving in on cost over-runs, refunds and other major tariff issues when it 
entered into the TAPS Settlement Agreement and (b) after three decades of 
operation,has yet to secure just and reasonable tariffs on TAPS, to the detriment of 
State revenue and development.

• A. Have State tariff managers presented a strategy (with timelines for data 
submission and analysis, agency and court review procedures) that will 
ensure that just and reasonable gas pipeline tariffs are established in a timely 
manner?

See. Richard Fineberg, "New tilings reveal oil pipeline owners' tax scam." A ncho rage  D a ily  New s  
(Compass). Feb 8, 2000, p B-8, Richard A Fineberg. "Federal Income Tax Payments on Dismantling 
Element ot the Trans-Alaska Pipeline System (TAPS) Tariff (corrected final testimony before the Alaska 
State House Oil & Gas Committee, April 13, 2000), and Letter from Attorney General Bruce M Botelho 
(signed by Assistant Attorney General Michael A Barnhill), May 23, 2000

Adapted from Anthony Fmizza (consultant to Econ One), "Natural Gas Prices and Tariffs," presented to 
Stale Legislative Budget and Audit Committee, Aug 31. 2005, pp 16-17 (2005 estimates adjusted to reflect 
inflation and current prices; Dr Flmzza estimated that this tariff estimate could be 20% high or low )
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• B. On May 12, 2006, a Department of Law consultant representing the 
Administration assured legislators that, at least in theory, producers could be 
expected to contain pipeline costs to a greater extent than independent 
pipeline builders because, as shippers, they would have to pay the tariff. (1) 
Has the Department of Law explained the apparent contradiction betweer the 
historical reality of TAPS tariff charges and his statement?

(VII.) P ip e lin e  T a riff Managem ent Issues

19. Payments to Department of Law Consultants. Between 1981 and June 30,1997, 
the Department of Law paid Morrison & Foerster and its associates more than $20 
million for legal assistance associated with TAPS tariffs. During the 1980s, payments 
averaged approximately S1.0 million per year, increasing to about S1.5 million per year 
during the 1990-93 period and S2.1 million per year between Jan. 1, 1994 and June 30, 
1997.32

• A.. Does this amount include payments to accountants working with Morrison 
& Foerster, including Dr. Thomas Horst?

• B. How much did the State of Alaska pay Morrison & Foerster and its 
associates, including Dr. Thomas Horst, for work on TAPS tariff issues 
between July 1, 1997 and June 30, 2003?

According to the Alaska Budget Report, between July 2003 and the end of 2006 the 
State paid the law firm of Morrison & Foerst . $12,268,896 million for legal services and 
negotiations.

• C. Does the $12.3 million payments to Morrison & Foerster between July 
2003 and the end of 2006 include payments for work on TAPS, including 
payments to Dr. Thomas Horst, for work on TAPS tariff issues?

• D Between July 2003 and the end of 2006, how much did the State of Alaska 
pay Morrison & Foerster and its associate accountants, including Dr. Thomas 
Horst, for work on TAPS tariff issues?

20 Responsibility f i State Pipeline Tariff Policy. The Alaska Pipeline Act lists ten 
general powers and duties of Ihe RCA under which that agency regulates pipelines and 
pipeline carriers in the state. The final subsection states that Ihe commission

(10) shall provide all reasonable assistance to the Department of Law in 
intervening in, offering evidence in, and participating in proceedings 
involving a pipeline carrier or affiliated interest and affecting the interests 
of the state, before an officer, department, board, commission, or court of 
another state or the United States.53

'■ Alaska Depl of Law, "Oil & Gas Contracl Summary, 1977-February 15, 1994" (attachment to letter from 
Attorney General Brure Botelho to House Finance Committee Co-Chae Ron Larson, Fob 17. 1994). 
supplemented by personal communication from Alaska Department of Law. August 1997

33 AS 42 06 140(a)( 10)
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• A. Apart from this statutory reference to the Department of Law, please 
identify any statutes that specifically assign responsibility for pipeline tar 1 
policy to the Department of Law.

• B. The various sections of the Civil Division of the Department of Law handle 
legal matters and provide legal advice to the agencies of the executive 
branch. What state agency has statutory authority to set and review pipeline 
tariff policies?

• C. Please identify any functions of State government for which the Civil 
Division of the Department of Law not only handles legal matters associated 
with implementing policy, but also has (1) statutory and/or (2) de facto 
responsibility for setting and reviewing that policy.

Again I want to thank you for your efforts in this important area.



§ 42.06.010 P ublic U tilities a n d  C arriers 2'
Secs. 42.06.010 — 42.06.120. Legislative policy; Alaska Pipeline Commission, [ft 

pealed, § 20 ch 110 SLA 1981.]

Sec. 42.06.130. [Renumbered as A S  42.06.605.]

A r t i c l e  1 .  P o w e r s  a n d  D u t i e s  o f  R e g u l a t o r y  C o m m i s s i o n  o f  .
A l a s k a .

Section  S ection
55. Commission decision-making procedures 210. Publication of reports, orders, decisions, ari

140. General powers and duties regulations
150. Powers and duties with respect to federally 220. Annual report

regulated carriers 230. Jurisdiction of commission

Sec. 42.06.055. C o m m iss io n  d e c is io n -m a k in g  p ro c e d u re s . The commission shali 
comply w ith AS 42.04.080 for m atters tha t come before the commission for decision. (§ 1$ 
ch 25 SLA 1999) J

ttfl
E ffective da tes . — Section 31(c), ch. 25, SLA 1999 

makes this section effective July 1. 1999

Sec. 42.06.140. G e n e ra l p o w e rs  a n d  d u tie s , (a) The commission
(1) shall regulate pipelines and pipeline carriers in the sta te ; (
(2) may investigate upon complaint or its own motion, the rates, classifications, rules, 

regulations, prices, services, practices, and facilities of pipeline carriers, and the 
perform ance of obligations under and compliance w ith the term s of leases issued by the 
sta te ;

(3) may make, prescribe, or require just, fair, and  reasonable rates, classifications, 
regulations, practices, services, and facilities for pipeline carriers;

(4) may require pipeline carriers and affiliated in terests to file with the commission 
reports and other information and data  required or perm itted  to be required by other 
provisions of this chapter;

(5) m ay adopt regulations th a t are  necessary and proper to the performance of its g 
duties under this chapter, including regulations governing practices and procedures of 
the commission; the regulations may not be inconsistent w ith s ta te  law;

(6) shall during normal business hours have access to and may designate any ol its. 
employees, agents, or consultants to inspect and exam ine the accounts, financial and 
property records, books, m aps, inventories, appraisals, valuations, and related reports 
kept oy a pipeline carrier, or kept for it by others, th a t  directly affect the in terests of the 
s ta te  and directly relate to pipelines located in the sta te ;

(7) may in itiate, intervene in, and appear personally or by counsel and offer evidence |  
in and participate in, any  proceedings involving a pipeline carrier, and affecting the 
in terests of the sta te , before any officer, departm ent, board, commission, or court of this 
state;

(8) shall require perm its for the construction, en largem ent in size or operating 
capacity, extension, connection and interconnection, operation or abandonm ent of any oil 
or gas pipeline facility or facilities, subject to necessary and reasonable term s, conditions 
and lim itations;

(9) may prescribe the system  of accounts and regulate the  service of an oil or gas 
pipeline facility;

(10) shall provide all reasonable assistance to the D epartm ent of Law in intervening ■ 
in, offering evidence in, and participating in proceedings involving a pipeline carrier or j 
affiliated in terest and affecting the  in terests of the sta te , before an officer, department^ 
board, commission, or court of another sta te  or the U nited S tates.



D U T Y  T O  D E F E N D

The State is party to a Settlement Agreement with the TAPS Carriers that 

was executed by the parties and approved by the FERC in 1985. I'll refer to 

that settlement as the TSA. The TSA is a legally binding contract between 

its parties, and its term runs through at least the end of 2008.

The TSA provides a formula and criteria under which the Carriers annually 

calculate and file new TAPS rates.

The TSA expressly requires the parties to defend against any litigation that 

affects the validity and enforceability of the Agreement, or any p-ovision 

thereof. [Section 1-3]

This duty to defend is a contractual duty, and in essence it requires the State 

to support and defend TAPS rates filed in conformance with the TSA.

If the State were to protest TSA—conforming TAPS rates at the FERC, the 

TAPS Carriers would surely petition the FERC to dismiss the State Protest 

(as they have repeatedly done in the current FERC litigation), and in our 

judgment, the FERC would dismiss the State to keep it from breaching its 

FERC-approved contract.



S T A T E 'S  D IS C R IM IN A T IO N  P R O T E S T

In December 2004. the TAPS Carriers filed 2005 interstate rates for TAPS 

shipments from PS-1 to Valdez that averaged $3.71 / bl.

The RCA-regulated intrastate rates for shipments from PS-1 to Valdez have 

remained at $1.96 / bl since the RCA's decisions on Tesoro's protests i 

dockets P-97-4 and P-03-4.

Thus, the 2005 TAPQ rates for identical shipping services varied by $1.75 / 

bl depending on whether the shipments were in interstate or intrastate 

commerce.

The final paragraph of the TSA rate methodology [II-11(e)J provides that 

'notwithstanding any other provision of the TSA, rates charged for TAPS 

services uie subject to legal prohibitions on unjust discrimination and undue 

preference.' [paraphrased!

In other words, rates that arc unjustly discriminatory or unduly preferential 

are not TSA conforming i des.

The TSA duty to defend applies only to TSA conforming rates, and thus 

does not apply to unjustly discriminatory rates. The Stale therefore 

protested the TAPS 2005 interstate rate on the grounds of unjust 

discrimination and undue preference.



The legal prohibitions on unjust discrimination and undue preference are set 

out in sections 2 and 3 of the Interstate Commerce Act. The ICA was 

enacted in 1885, and there is a long history of rate discrimination caselaw to 

rely on in applying its terms.

The basic premise of the ICA discrimination caselaw is that rates charged 

for substantially identical services must be substantially identical. Thus the 

State's protest cites to the nearly double rates charged for interstate vs 

intrastate services on TAPS as proof of unjust discrimination.

The remedy for unjust discrimination under ICA section 2, is to reduce the 

higher rate to a level comparable to the lower rate. The State is therefore 

seeking to have the interstate TAPS rate reduced to approximately the level 

of the $1.96 intrastate rate.



P R O C E S S  T H R O U G H  H E A R IN G

The State initiated the current litigation by filing its discrimination protest of 

the 2005 TAPS rates. A day after the State filed its protest, Anadarko and 

Tesoro jointly filed a protest of the 2005 TAPS rate on separate grounds.

The FERC consolidated the protests for hearing. The parties have since 

continued their protests on the TAPS 2006 and 2007 rates, on the same 

grounds

Anadarko / Tesoro are not parties to the TSA. They are not subject to the 

duty to defend and have taken no position in this litigation on whether the 

2005, 2006 and 2007 TAPS rates are calculated and filed in conformance 

with the TSA.

A/T instead challenges the rates as not in conformance with the FERC non­

settlement rate methodology -  the "Opinion 154-B" methodology.

In response to the A/T evidence regarding its TAPS 154-B calculation, the 

TAPS Carriers filed their own (much higher) 154-B calculation.

In response to the State's discrimination protest, the Carriers claimed that 

their 154-B calculation showed that the intrastate rate was too low, and that 

any discrimination should be alleviated by increasing the intrastate rate.

The State therefore responded by presenting its own 154-B reference rate 

calculation, and thereby established that the $1.% intrastate rate did indeed 

cover its fair share of the costs of TAPS operations. The State's 154-B



evidence presents rates and rate components very close to those presented by 

A/T.

The focus of the litigation thus became an argument over the proper 

calculation of non-settlement 154-B rates for TAPS.



JUDGE CINTRON'S DECISION

Following a lengthy review of the filed testimony and arguments from all of 

the parties regarding the appropriate calculation of TAPS rates under the 

154-B methodology, Judge Cintron ruled in favor of A/T’s protest and found 

that the Carriers should be required to file new rates going forward (after 

2006) at approximately $2 / bl.

She then moves on to address the State's discrimination claim, and in 

paragraph 263, at pages 112-113 she rules:

"this decision contemplates new rate filings that will be substantially 

less than the Carriers 2005 and 2006 original filings . . .  A/T's Opinion 

154-B interstate rate calculation . . .  is $2.04 for 2005 and $1.83 for 

2006. The State's Opinion 154-B reference rate . . .  for interstate rates 

. . .  is $1.96 and $2.05 for 2005 and 2006, respectively. The intrastate 

rate set by the RCA is $1.96 . . .  THE DIFFERENCE BETWEEN 

THESE RATES AND THE RCA ESTABLISHED RATE ARE 

MINIMAL. ACCORDINGLY, THE DISCRIMINATION HAS 

BEEN ALLFVIATED AND THE STATE'S DISCRIMINATION 

CLAIMS ARE RENDERED MOOT.



In summary. Judge Cintron found that by equalizing the TAPS interstate and 

intrastate rates going forward, her ruling for Anadarko/Tesoro alleviated the 

discrimination.

Now that sounds reasonable, as far as it goes, HOWEVER

the State's discrimination protest does not seek relief only from 

discrimination in rates charged after 2006, we also seek to cure the 

discrimination in rates already charged in 2005 and 2006.

And in ordering refunds for 2005 and 2006. Judge Cintron ignores our 

discrimination protest (which she found to be moot) and relies on a legal 

precedent that has applied only in a select few J&R -  that is, non­

discrimination — rate cases.

The precedent she relies on limits refunds to the difference between the rates 

actually charged and the last permanent (unprotested) rate that was in effect 

prior to the filing of the current protested rate. In this case she ruled that the 

2004 TAPS rate was the "last legal rate" for calculation of refunds.



So, based on that narrow precedent, Judge Cintron has limited the refunds 

for 2005 and 2006 to the difference between the TAPS rates .arged and the 

2004 TAPS rate — which averaged about $3.05 / bl.

Her decision to limit the refunds is subject to legal challenge even when 

applied in the context of a J&R rate protest, and the FERC staff has well 

presented that legal challenge in their Reply Brief.

The State has an alternative, perhaps stronger, argument to raise against the 

refund limitation ruling through its discrimination protest.

That's because, under ICA Sections 2 and 3, rates that are unjustly 

discriminatory and/or unduly prejudicial are illegal, and the remedy for such 

illegal rates is to remove ah of the discrimination by resetting the interstate 

rates at a level comparable to the lower intrastate rate charged for 

comparable services.

Judge Cintron acknowledged this requirement for equivalence in the 

interstate and intrastate rates when she determined (as I quoted earlier)



that by setting interstate rates that are "minimally" different from the 

intrastate rates, she had "alleviated" the rate discrimination protested 

by the State.

However, the effect of her proposed refund decision is to allow the Carriers 

to retain tariff payments at a $3.05 / bl rate for 2005 and 2006.

This is still $1 more than the $1.96 intrastate rate or than the rate that she 

established as J&R for 2005 forward.

Her refund decision thus does not create the "minimal" difference between 

interstate and intrastate rates that she relied upon to support her finding that 

the State’s discrimination claim is moot.



S T A T E ’S R E S P O N S E

The State is considering possibly filing exceptions to Judge Cintron's 

decision along the following lines:

First that the State's discrimination claim is not moot since, as the judge's 

refund decision shows, different rules apply to the calculation of refunds in 

in J&R rate litigation, as opposed to in discrimination litigation, and

Second, that allowing the Carriers to retain a $3.05 / bl rate in calculation of 

the refunds for 2005 an^ 2006, does not appropriately remedy the 

discrimination in rates for those years. In accordance with her ruling on the 

discrimination claim, the refunds must result in no more than minimal 

differences between the TAPS interstate and intrastate rates for 2005 and 

2006, as well as going forward.

S o , w h e re  d o  w e  o  f ro m  h e re ?
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I. I N T R O D U C T I O N

1. T h is  c a s e  set for h earin g  the 2005 and 2006 interstate rate f i l in g s  o f  the T A P S  
C a r r ie rs .1 T h is  d e c is io n  finds that the p roposed  interstate rates for 2005 and 2006 are 
not ju s t  and reason ab le .

II .  P R O C E D U R A L  H I S T O R Y

2. T h e  “ la b yrin th in e  r e g u la to ry  p ro ce ss”  lead in g  to the C o m m i s s i o n ’ s ap p ro v al  o f  
the T A P S  S e tt le m e n t A g r e e m e n t  ( T S A )  is set forth in A rctic S lo p e  R eg ion a l 
C o rp o ra tio n  v. F E R C , 832 F.2d 158 ( D .C .  C ir .  19 8 7),  and is not rep eated  here. T h e  
s tipu lated  p ro ced u ra l  h isto ry  o f  the case  is d escr ib ed  b e lo w .2

3. In D e c e m b e r  o f  2004, the f  A P S  C arriers  f i led  their interstate rates for 2005, 
w h ic h  ran ged  fro m  S 3 .5 2  to S 3 .9 7  per barrel, for the transportation o f  A N S  cru d e oil 
from  P um p S ta tio n  N o . 1 to the southern term inus o f  T A P S  at the V a ld e z  M a rin e  
T e rm in a l  ( V a ld e z ) .  O n  D e c e m b e r  15, 2004, the State o f  A la s k a  (State)  filed a p io tcst  
o f  the T A P S  C a r r ie r s ’ 2005 tiled rates and a co m p la in t  w ith  resp ect  to the T A P S  
C a rr ie rs  2003 and 2004 filed  rates (S ta te ’ s 2005 Protest and C o m p la in t) .3

4. In its 2005 Protest and C o m p la in t ,  ihe State a l le g e d  that the T A P S  C a r r ie r s ’ 
2005 filed  rates ( 1 )  v io la te d  the unjust d iscrim in ation  and un du e p r e fe r e n c e  p re v is io n s  
o f  se c t io n s  2 and 3( 1) o f  the Interstate C o m m e r c e  A c t  ( I C A ) ,  (2) w e r e  inconsistent 
w ith  the term s o f  the Interstate Settlem en t A g r e e m e n t ,  (3) im p e r m is s ib ly  included 
d ism a n tle m e n t,  r e m o v a l ,  and restoration ( D R & R )  ex p e n d itu re s  as O p e ra tin g  
E x p e n se s ,  and (4) u n la w fu l ly  in c lu d ed  n oil-jurisd ictional intrastate l it igation  costs.
T h e  State  a lso  protested (5) C o n o c o P h i l l i p s ’ a l le g e d  failure  to m a k e  the required 
sectio n  11-10 adjustm en t to its 2 0 0 "  m a x im u m  a l lo w a b le  rate u n d er  the T A P S  
S ettlem en t M e t h o d o l o g y  ( T S M ) ,  and (6) C o n o c o P h i l l ip s ’ , U n o c a l ’ s, and K A P L ' s  
a l le g e d  in c lu s io n  in their 2005 interstate tariffs  o f  the intrastate portion o f  the D R & R  
A l l o w a n c e  that th e y  had w a iv e d  b e fo re  the R e g u la to ry  C o m m is s io n  o f  A la s k a  ( R C A ) ,

1 T h e  T A P S  C arriers ,  or C arr ie rs ,  are B P  P ipe lin es  ( A la s k a )  Inc. (B P ),  
C o n o c o P h i l l ip s  T ran sp o rtat io n  A la s k a  Inc. ( C o n o c o P h i l l ip s ) ,  E x x o n M o b i l  P ipeline  
C o m p a n y  ( E x x o n M o b i l ) ,  K o c h  A la s k a  P ipelin e  C o m p a n y  L L C  ( K A P L ) ,  and U n o ca l  
P ipe lin e  C o m p a n y  (U n o c a l) .

2 T h e  p ro ce d u ra l  h isto ry  w a s  subm itted  pursuant to an o rder  o f  the P resid ing  
Judge. Tr. at 6 9 4 2 -4 3  (January 1 1, 2007).

3 “ P ro te s t am i P e tition  f o r  Investigation into the P ro p o se d  2 0 0 5  TAPS Tariffs  
a n i l C om p la in t a n i l Pe tition  f o r  Investigation into the 2 0 0 3  am i 2 0 0 4  TAPS Tariffs by 
the State o f  A la ska  am i In te rven tion  in Any Subsequent P roceed ing s ,”  D o c k e t  No. 
Q R 0 5 -2 -0 0 0  (D e c .  1 5 ,2 0 0 4 ) .



Docket No. IS05-82-002, etui. 7

Further, the State  c o m p la in e d  that the T A P S  C a rr ie rs '  2003 and 2004 interstate tariffs  
im p e rm iss ib ly  in c lu d e d  (7)  non -jurisd ictional intrastate l itigation co sts ,  and (8)
D R & R  ex p e n se s .  T h e  S tate  su b se q u e n tly  reach ed  a settlem ent w ith  C o n o c o P h i l l ip s  
and w ith d re w  the p ortio ns  o f  its 2005 Protest and C o m p la in t  d e a l in g  w ith  item s (5 )  
and (6) (as it pertained  to C o n o c o P h i l l ip s ) .4 T h e  State  a lso  reach ed sett lem en ts  w ith  
K A P L  and U n o c a l ,  and w it h d r e w  the portions o f  its 2005 Protest and C o m p la in t  
co n c e rn in g  item (6) (as it pertain ed  to K A P L  and U n o c a l) .5 On O c t o b e r  11 ,  2006, the 
State w ith d re w  the portion  o f  its 2005 Protest and C o m p la in t  c o n c e r n in g  item s (4) and 
(7 ) .6 O n M a rc h  6, 2006, the P resid in g  Judge c la r if ie d  that item (3) w a s  to be 
con sid ered  a lo n g  w ith  the in vestig a tio n  o f  S tra te g ic  R e c o n fig u ra tio n  P ro gra m  c o sts  in 
a later p h ase  o f  the p r o c e e d in g .7 Items (1) ,  (2) and (8), therefore, are the portio n s o f  
the S ta te ’ s 2005 Protest and C o m p la in t  that rem ain at issue in this p h ase  o f  the 
p roceed in g.

5. O n D e c e m b e r  16, 2004, A n a d a r k o  Petroleum  C o rp o ra tio n  ( A n a d a rk o )  f i le d  a 
protest and c o m p la in t  ( A n a d a r k o ’ s 2005 Protest and C o m p la in t)  a l le g in g  that the 
T A P S  C a r r ie r s ’ 2005 filed  rates w e re  unjust, u n reaso n ab le  and o th e rw is e  u n la w fu l .8

4 “ N o t ic e  o f  Partial W ith d ra w a l  o f  S ta te ’ s Protest and C o m p la in t  A g a in s t  
C o n o c o P h i l l ip s  T ran sp o rtat io n  A la s k a  Inc.,”  D o c k e t  N o s .  1S05-80 and O R 0 5 -2  (Sept.  
7 ,  2005); “ N o t ic e  o f  Partial W ith d ra w a l  o f  S ta te ’s Protest and C o m p la in t  A g a in s t  
C o n o c o P h i l l ip s  T ran sp o rtat io n  A la s k a  Inc..”  D o c k e t  N o s .  IS05-80 and O R 0 5 -2  ( N o v .
2. 2005); “ O r d e r  G ra n t in g  Partial W ith d ra w a ls ,"  D o c k e t  N o s.  IS05-82-002, et a l. 
( N o v .  4 ,2 0 0 5 ) .

5 " N o t ic e  o f  Partial W ith d ra w a l  o f  S ta te ’ s Protest and C o m p la in t  A g a in s t  K o c h  
A la s k a  P ip e l in e  C o m p a n y  L L C , "  D o c k e t  Nos. IS0 5-8 2, et a l.  (Jan. 24, 2006); " O r d e r  
C o n fir m in g  Partial W ith d ra w a l ,”  D o ck e t  N os. IS05-82-002, et a l.  (Feb. 0, 2006); 
“ N o tic e  o f  Partial W ith d ra w a l  o f  S ta te ’ s Protest and C o m p la in t  A g a in s t  U n o ca l  
P ipeline C o m p a n y ,"  D o c k e t  N os. 1S05-82, et a l.  (A p r i l  20, 2006); " O r d e r  C o n f i r m in g  
Partial W ith d ra w a l ,”  D o c k e t  N o s. IS05-82-002, et a l.  ( M a y  18, 2006).

6 “ N o t ic e  o f  Partial W ith d ra w a l  o f  S ta te ’ s Protests and C o m p la in ts  A g a in s t  B P  
P ipelines  ( A la s k a )  Inc., C o n o c o P h i l l ip s  T ran sportation  A la s k a ,  Inc., E x x o n M o b i l  
P ipelin e  C o m p a n y ,  K o c h  A la s k a  P ipeline C o m p a n y  L L C ,  and U n o c a l  P ipeline 
C o m p a n y .”  D o c k e t  N o s, IS0 5-82-0 02, et a l.  (O ct. 1 1. 2006) ( S t a te ’ s O c to b e r  I I, 2006 
N otice);

1 " O r d e r  E sta b lis h in g  N e w  Procedural S c h e d u le ,  G ra n tin g  R eq u est  for 
C la r if ica t io n  and C o n f i r m in g  W ith d ra w al o f  M o tio n  to A m e n d  Proced ural S c h e d u le ,”  
D o c k e t  N os. IS05-82-000, e l a l.  (M a rc h  6, 2006).

8 "P rotest,  C o m p la in t ,  M o tio n  to Intervene, M o tio n  to C o n s o lid a te ,  and 
R equest for H earin g  and O th e r  R e l i e f  o f  A n a d a r k o  P etro leu m  C o rp o ra tio n .”  D o c k e t  
N o. O R 0 5 -3 -0 0 0  ( D e c .  16, 2004).
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T e s o r o  C o rp o ra t io n  (T e s o ro )  s u b se q u e n tly  interven ed in both A n a d a r k o ’ s 2005 
Protest and C o m p la in t  p ro ce e d in g  and the S ta te ’ s 2005 Protest and C o m p la in t  
p r o ce e d in g .9

6. O n  July  20, 2005, the T A P S  C arriers  Hied a petition pursuant to sectio n  13(4) 
o f  the I C A  re q u e stin g  the C o m m is s io n  to ( 1 )  in vestig ate  the 2005 intrastate rates 
im p o sed  b y  the R C A ,  (2) find such  intrastate rates to be u n d u ly  p referentia l  and 
unjustly  d is c r im in a to ry  a ga in st  and an undue burden on interstate c o m m e r c e ,  and (3) 
raise the 2005 intrastate rates to the level o f  the 2005 filed  interstate ra te s .10

7. In D e c e m b e r  o f  2005, the T A P S  C arriers  filed their interstate rates for 2006, 
w h ic h  ran ged fro m  $ 3.78  to $4.41 per b a n e l .  for the transportation o f  A N S  cru d e oil  
from  P u m p  S ta tio n  N o, 1 to V a ld e z .  O n D e c e m b e r  14, 2005, A n a d a r k o  and T e s o r o  
( a lo n g  w ith  its a ff i l ia te ,  T e s o r o  A la s k a  C o m p a n y )  ( c o l le c t iv e ly ,  A n a d a rk o /T e so ro )  
f iled  a jo in t  protest and co m p la in t  o f  the T A P S  C a r r ie r s ’ 2006 filed  rates 
( A n a d a r k o / T e s o r o ’s 2006 Protest and C o m p la in t) ,  a l le g in g  that the 2006 rates w e re  
unjust, u n reaso n ab le ,  u n d u ly  d iscrim in ato ry  and o th e rw is e  u n l a w f u l . "  O n  that s a m e  
d a y ,  the State f iled  a protest o f  the T A P S  C a r r ie r s ’ 2006 filed  rates and a co m p la in t  
w ith  respect to the T A P S  C arriers  2004 and 2005 filed  rates ( S t a t e ’ s 2006 Protest and 
C o m p la in t) .

8. In its 200 6 Protest and C o m p la in t ,  the State a l le g e d  that the T A P S  C a r r ie r s ’ 
2006 filed rates ( I ) v io la te d  the unjust d ’scrim in ation  and u n d u e  p re fe re n c e  p ro v is io n s  
o f  se c t io n s  2 and 3( 1) o f  the I C A .  (2) w e re  inconsistent w ith  the terms o f  the Interstate 
Settlem en t A g r e e m e n t .  (3) im p ro p e rly  included intrastatc lit igation co sts ,  and (4) 
im p e rm iss ib ly  in c lu d e d  im p rud en tly  incurred costs  for  the S trategic  R e c o n fig u ra t io n  
Program . T h e  S ta te  s u b se q u e n tly  w ith d re w  the portion o f  its 2006 Protest and 
C o m p la in t  d e a l in g  w ith  item ( 3 ) , 12 and on S e p te m b e r  15. 2006, the C h i e f  J u d ge  
s e ve re d  the in v e s t ig a tio n  o f  S tra te g ic  R e co n figu ratio n  P ro gram  costs  ( item  (4)) from

9 " M o t io n  to Intervene o f  T e s o r o  P etro leum  C o rp o r a t io n .”  D o c k e t  N os. IS0 5- 
82-000, et u l. (Jan. 5 ,2 0 0 5 ) .

10 "P etit io n  o f  the T A P S  C arriers  for the C o m m is s io n  to In vestigate  and Set
Intrastate R ates and M o tio n  to C o n s o lid a te  P r o c e e d in g s ,"  D o c k e t  No. O R 0 5 - 1 0  000 
(July  20, 2005).

1 “ Protest, C o m p la in t ,  M o tio n  to Intervene, M o tio n  to C o n s o lid a te ,  and 
R eq u est  for H earin g  and O th e r  R e l i e f  o f  A n a d a r k o  P etro leu m  C o rp o ra tio n .  T e s o r o  
C o rp o ra tio n ,  and T e s o r o  A la s k a  C o m p a n y , ’ ’ D o c k e t  N o . O R 0 6 -2 -0 0 0  (D e c .  14. 2005).

12 See State’s October 11, 2006 Notice.
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this p r o c e e d in g .13 C o n s e q u e n t ly ,  item s (1 )  and (2) are the o n ly  p o rtio n s  o f  the S t a t e ’ s
2006 Protest and C o m p la in t  that rem ain  at issue in this p h ase  o f  the p ro ce e d in g .

9. A r c t ic  S lo p e  R e g io n a l  C o rp o ra tio n ,  Flint H ills  R e s o u rc e s  A la s k a ,  L L C  (Flint 
H ills),  W il l ia m s  A la s k a  P e tro le u m , Inc. (W ill ia m s ),  Petro Star  Inc. (P etro  Star), 
C o n o c o P h i l l ip s  A la s k a ,  Inc., and the R C A  each  m o v e d  to interven e in on e  or m o re  o f  
the p r o c e e d in g s  d e s c r ib e d  a b o v e . 14

10. E x c e p t  to the extent that issu es  w e re  w ith d raw n  or s e v e r e d ,  the fo re g o in g  
protests and c o m p la in ts  and the T A P S  C a r r ie rs ’ sectio n  13(4) petit ion  w e re  
c o n so lid a te d  and set for h e a r in g .15 T h e  parties tiled direct ( D e c e m b e r  7, 2005), 
s u p p lem en tal  direct (w ith  re sp e ct  to the T A P S  C arriers  2006 tiled  rates) (A p r i l  4, 
2006), a n s w e r in g  ( M a y  26, 2006) and rep ly  ( A u g u s t  11 ,  2006) roun d s o f  prepared 
testim o n y  on those re m a in in g  issues. T h e  h earing  c o m m e n c e d  on O c t o b e r  3 1 ,  2006 
and end ed on Jan u ary  1 1, 2007. Initial and reply  briefs  w e re  f i le d  on F e b ru a ry  16,
2007 and M a r c h  2 1 ,  2007. r e s p e c t iv e ly ,  b y  the T A P S  C arriers ,  C o m m is s io n  Trial  
S t a f f  (S ta f f) ,  A n a d a r k o / T e s o ro ,  the State, the R C A ,  Flint H ills ,  an d  Petro  Star.

III. ISSUES

I S S U E  I: W H I C H  P A R T I E S  B E A R  T H E  B U R D E N  O F  P R O O F  O N  
W H I C H  I S S U E S ?

B u r d e n  o f  P r o o f -  C a r r i e r s ’ F iled  R a te  In c r e a se s  a n d  A n a d a r k o /T e s o r o ’s 
P ro te s ts  a n d  C o m p la in t s

13 B P  P ip e lin e s  (A la ska ) Inc ., I 16 F E R C  1| 6 3,0 56  (2006).

14 See State o f  A la ska , 1 10 F E R C  H 6 1 , 1 2 9  at P 5 (2005); B P  P ipe lines (A la ska ) 
Inc ., 1 12 F E R C  U 6 1 , 2 1 9  at P 3 (2005); “ N o tice  o f  Intervention o f  the R e g u la to r y  
C o n im is s io n  o f  /  la s k a ,”  D o c k e t  N o .  O R 0 5 -10 -0 0 0  ( A u g u s t  5, 2005); State o f  A laska .
1 14 F E R C  1| 6 1 , 1 7 4  (20 06) at P 4; B P  P ipe lines (A la ska ) Inc .. I ! 0 F E R C  1| 6 3 . 0 15 
(2005); “ O rd e r  o f  C h i e f  J u d g e  G ra n t in g  M o tio n  for L e a v e  to In te rv e n e ,”  D o c k e t  N os, 
IS05-82-000, et a l.  (Jan. I(), 2005); “ O r d e r  o f  C h i e f  Judge  G ra n t in g  M o tio n s  for 
L e a v e  to In te rv e n e ,”  D o c k e t  N o s.  IS05-82-000, et a l.  (Jan. 25. 2005); “ O rd e r  Further 
M o d i f y in g  P ro ce d u ra l  S c h e d u le  and G ra n tin g  M o tio n s  to In te rv e n e ,"  D o c k e t  Nos.
IS 0 5-82-000, et a l.  (Jan. 19. 2006).

15 See B P  P ip e lin e s  (A la sk a ) In c ., 109 F E R C  1| 6 1 ,3 7 6  (2004); State o f  A laska ,
1 10 F E R C  1| 6 1, ! 29; B P  P ipe lines (A la ska ) Inc., 112  F E R C  1| 6 1 . 2 1 9; State o f  A laska .
1 14 F E R C  II 6 1 . 1 7 4 .



Docket No. IS05-82-002, et al. 10

11 .  T h e  C arr ie rs ,  A n a d a rk o /T e so ro ,  and S t a f f  all a gre e  that the  C a rr ie rs  bear the 
burden o f  p r o o f  w ith  regard to the C a r r ie rs ’ f iled  rate in creases  fo r  2005 and 2006 
under I C A  se c t io n  15 (7 ) ,  49  U .S .C .  app. 15 (7)  (19 9 4 ) .  T h e  C a r r ie rs  c la im  that 
A n a d a r k o / T e s o ro ’ s protests  and co m p lain ts  p ro po se  that the T S M  s h o u ld  no lo n g e r  be 
used and that the C arr ie rs  be required to file one rate. T h u s,  the C a r r ie rs  assert that 
this is a third party  c h a l le n g e  to an ex ist in g  rate, and a c c o r d in g ly ,  A n a d a r k o / T e s o ro  
bear the burden o f  p r o v in g  that the ex is t in g  rate is u n la w fu l.  W ith  respect to 
A n a d a r k o / T e s o r o ’ s p ro po sa l  to adopt a different m e th o d o lo g y  for e s ta b lish in g  
interstate rate c e i l in g s ,  the C arr ie rs  state that A n a d a rk o /1  e s o ro  b e a r  the burden o f  
p ro v in g  both that the T S M  is u n reason ab le  and that A n a d a r k o / T e s o r o ’s p ro p o se d  n e w  
rates are re a s o n a b le .16 In sum , the C arriers  c la im  that A n a d a r k o / T e s o ro ,  as the parties  
p ro p o s in g  a n e w  m e t h o d o lo g y  for establish in g  interstate rates, bear the burden o f  
p roving: ( I ) that the T S M  is unjust and unreason able  and (2) the p ro p o se d  
re p la ce m e n t m e t h o d o lo g y  is ju s t  and reasonable.

12. S t a f f  and A n a d a r k o / T e s o ro  state that it is the C arrie rs ,  and not 
A n a d a rk o /T e so ro .  that bear the burden o f  p ro v in g  the T S M  p r o d u c e s  ju s t  and 
reaso n ab le  rates. S t a f f  c la im s  that the C arr ie rs '  argu m en t that the burden o f  p r o v in g  
the u n la w fu ln e s s  o f  the e x is t in g  rate and the reaso n ab len ess  o f  a r e p la c e m e n t  rate 
rests w ith  A n a d a r k o / T e s o ro ,  is incorrect. T h is  is ev id e n t.  S t a f f  and A n a d a r k o / T e s o ro  
conten d, b e c a u se  the C o m m is s io n ,  in a cc e p tin g  the settlem en t did not find, and has 
n ev er  found, the T S A  o r  the T S M  it established ju st  and reaso n ab le .

1 5. A n a d a r k o / T e s o ro  and S t a f f  a lso  argue that the C a r r ie r s ’ s u g g e s t io n  that th ey  
h a v e  no burden o f  p r o o f  as to u n ch an ged  c o m p o n en ts  o f  their rates is a lso  incorrect. 
B oth  A n a d a rk o / T e s o ro  and S t a f f  c ite  Northern  B o rd e r P ip e lin e  C o ..  89 F E R C  *J 
6 1 .1 8 5  at C 1,5 74  ( 1 9 9 9 ) (N o rth e rn  B o rd e r)  and WilUston B as in  In te rsta te  P ip e lin e  
Co., 107 F E R C " !  6 1 , 1 6 4  at P 2 1 - 2 6  (2004) ( l l' i l l is to n  B as in ), for the p ro p o sit io n  that 
the C a rr ie rs '  b ear  the b urden o f  p r o o f  with respect to each  e le m e n t  o f  the T S M .  
M o r e o v e r ,  A n a d a r k o  T e s o r o  and S t a f f  state that s in ce  ea ch  item  in the p ip e l in e ’s 
pro po sed  cost o f  s e r v ic e  is part o f  the proposed rate increase , the C a r r ie r s ’ I C A  
section  15 (7 )  burden in c lu d e s  the burden o f  sup p orting  the d o l la r  a m o u n t  o f  e a ch  item 
in the co st  o f  s e r v ic e ,  in c lu d in g  any  unchanged  items. S t a f f  further a rg u e s  that to the 
extent the C arr ie rs  fail to s h o w  the ju stn e ss  and reaso n ab len ess  o f  their  rates, the 
C o m m is s io n  m a y  o rd er  re fu n d s o f  the overall  in crease  in the c o s t  o f  s e r v ic e .  Last, 
A n a d a rk o /T e so ro  state that they, as the com plain ants,  carry  the b urden o f  su p p o rtin g  
their co m p la in ts  w h ic h  th ey  c la im  they h ave  fu lly  s a t is f ie d .17

1,1 C a r r ie r s ’ IB at 1 4 - 1 ;  (c it in g  Sea Rob in P ipe line  Co. v. F E R C ,  79 5  F .2d 182, 
186-87 (D  C .  C ir .  1986) (S ea  R ob in )  1’or the p roposition  that a third p a rty  p ro p o s in g  to 

ch an ge  a m e th o d o lo g y  bears the burden o f  proof),

17 A n a d a r k o / T e s o ro  IB at 11 (c it in g  Tesoro R e jln in g  a n d  Mktg. v. F ro n t ie r
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14. T h e  C a rr ie rs  r e s p o n s e  states that they d isa gree  w ith  A n a d a r k o / T e s o r o ’ s and 
S t a f f  s co n te n tio n  that the C arr ie rs  bear the burden o f  p ro v in g  that the T S M  is ju s t  and 
re aso n ab le .  In fact,  the C a rr ie rs  conten d , their burden o n ly  requ ires  the C arr ie rs  to 
j u s t i fy  their f i led  rates as ju s t  and reason able .

D is c u s s io n / F in d in g s

15. T h e  C a r r ie rs  2005 and 2006 f i l in g s  p ropose  rate increases.  A c c o r d in g ly ,  as 
d is c u s s e d  m o re  in depth  b e lo w ,  the f in d in gs  w ith  resp ect  to this issue  are as fo l lo w s :  
( 1 )  the C a rr ie rs  b e a r  the b urden o f  p r o v in g  that the T S M  p ro d u c e s  ju s t  and reaso n ab le  
rates, and e f f e c t i v e l y ,  that the C a r r ie r s ’ p ro po sed  rate increases  fo r  2005 and 2006 arc  
ju s t  and re a s o n a b le  and (2)  A n a d a rk o / T e s o ro ,  as the c o m p la in a n ts  b e a r  the burden o f  
p r o o f  w ith  re sp e ct  to their c o m p l a i n t s . 18 A n a d a rk o / T e s o ro  and S t a f f  arc  in 
a gre e m e n t,  and the C a rr ie rs  c o n c e d e ,  that section  15 (7 )  o f  the I C A  and the 
C o m m is s io n  in T rans A la sk a  P ip e lin e  Sys., 35 F E R C '^ 6 1 , 4 2 5  at 6 1 ,9 8 3  n .1 7  ( 19 8 6 ),  
p la ce d  the b u rd en  o f  s h o w in g  the p ro p o se d  in creases  in the 2005 and 2006 rates are 
ju s t  and r e a s o n a b le  u po n  the C a r r ie r s .19

16. T h e  o n ly  p o in t  o f  c o n ten tio n  w ith  regard to this issue c o n c e r n s  the C a r r ie r s ’ 
c la im  that b e c a u s e  th e y  h a v e  not p ro po sed  to c h a n g e  the T S M ,  A n a d a r k o / T e s o ro  bear 
the b urden o f  p r o v in g  that the T S M ,  as an e x ist in g  m e th o d o lo g y ,  is unjust and 
u n reaso n ab le .  C a r r ie rs  IB  at 14. A s  d A c u s s e d  b y  A n a d a r k o / T e s o ro  and S ta ff ,
WiUiston B asin  and N orth e rn  B o n ie r  stand for the p ro p o sit io n  that a p ip e l in e  
p ro p o s in g  a c h a n g e  in its o v e ra ll  cost o f  se r v ic e  m ust j u s t i f y  e a c h  e lem en t in the n e w  
cost o f  s e r v ic e  in c lu d in g  the u n ch a n g e d  elem ents.  In WiUiston B a s in , the 
C o m m is s io n  stated that “ [s j in c e  ea ch  item in the p ip e l in e ’ s p ro p o se d  cost o f  s e r v ic e  is 
a part o f  the p i p e l i n e ’ s p ro p o se d  rate increase, the p ip e l in e s ’ [ N G A ]  se ct io n  4 burden 
to support the p r o p o s e d  g e n e ra l  rate in crease  in c lu d es  the burden o f  su p p o rtin g  the 
d o l la r  a m o u n t o f  e a c h  item in the c o st  o f  serv ice ,  in c lu d in g  u n c h a n g e d  ite m s . ’’20

P ip e lin e  C o ., 105 F E R C  6 1 .227 at P 24 (2003)).
18 In vestiga tion  o f  Terms a n d  Cond itions o f  P u b lic  U tility  M a rke t-B ased  Rate  

A utho riza tions , 107 F E R C  6 1 , 1 7 5  at P 150 (2004) (“ In a n y  c o m p la in t  filed  b e fo re  
the C o m m is s io n ,  the c o m p la in a n t  carries  the burden o f  p r o o f  r e g a rd in g  the l a d s  and 
l a w  a sserted .” ).

19 T h e  C o m m is s io n ,  in a p p ro v in g  the T S A ,  held that the C a r r ie r s ’ annual T S M  
t a r i f f  f i l in g s  ( l ik e  the o n e s  at issu e  here) w o u ld  be treated as “ an y  rate c h a n g e  f il in g  
under the I C A , "  w it h  the “ b urden o f  p r o o f . . .  upon the carrier  to s h o w  that the 
p ro po sed  c h a n g e d  r a t e . . . i s  ju s t  and r e a s o n a b le . . . . ” . 35 F E R C  at 6 1 ,9 8 3  n. 1 7.

20 1 07 F E R C  at P 24. S ta ff ,  the Carriers, and Petro Star a g re e  that S e c t io n s  4 
and 5 o f  the N G A  are e q u iv a le n t  to the S e ct io n  15(7)  and 1 5 ( 1 )  o f  the I C A .  C arriers
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Th u s,  for the C arriers ,  this m ean s p ro v in g  that both the c h a n g e d  and u n ch a n g e d  co st  
o f  s e r v ic e  e le m e n ts ,  and e f fe c t iv e ly ,  the T S M  i ts e l f  and its d e r iv e d  rates, result in ju s t  
and re aso n ab le  rates. A c c o r d in g ly ,  s in ce  the C arrie rs  h av e  p ro p o se d  an increase  in 
their rates, it is found that the C o m m is s io n  requires the C arr ie rs  to ju s t i f y  each  
e le m e n t o f  the p ro po sed  rates. T h is  is co n firm e d  b y  the C o m m i s s i o n ’ s 
p ro n o u n ce m e n ts  in a d o p tin g  the T S A .  T o  w it ,  the C o m m is s io n  stated that “ the 
burden o f  s h o w in g  that the n e w  rate is ju s t  and reaso n ab le  w i l l  b e  on  the T A P S  
C arriers ,  pursuant to section  15 (7)  o f  the I C A  w h ic h  p ro v id e s  that in any  ‘ hearing 
in v o lv in g  a c h a n g e  in ra te .. .  the burden o f  p r o o f  shall be upon the carrier  to s h o w  that 
the p ro p o sed  c h a n g e d  r a t e . . . i s  ju s t  and reasonable. T h e  carriers  can not rely  on the 
a p p ro v e d  se tt lem en ts  to establish  the ju s tn e ss  o f  these filed rate c h a n g e s ,  s in ce  the 
settlem ent rates w e re  n e v e r  ad jud icated  to be ju st  and re a so n a b le .”  3 5  F E R C  at 
6 1 , 9 7 7  n. 17.

1 7. T h e  burden o f  p r o o f  w ith  respect to the C a r r ie r s ’ section  13(4) petition and the 
S ta te ’ s sectio n  2 and 3( 1) c la im s  w il l  be addressed in the a p pro p ria te  se c t io n s  b e lo w .

I S S U E  II: S H O U L D  T H E  T A P S  S E T T L E M E N T  M E T H O D O L O G Y  B E  
U S E D  T O  D E T E R M I N E  T A P S  R A T E S ?  

Issu e  II. A . S c o p e  o f  th e  I ssu e

I S. T h e  T A P S  C a rr ie rs  a rg u e  that the C o m m is s io n  lim ited the s c o p e  o f  the h earing  
to the issue o f  w h e th e r  the T A P S  C a rr ie rs '  filed rates c o m p ly  w ith  the T S M  and did 
not include the issue o f  w h e th e r  the T S M  sh o uld  co n tin u e  to b e  the g o v e r n in g  
m e th o d o lo g y  fo r  T A P S .  D eterm in atio n s  b y  the C o m m is s io n  that the T S M  is b in d in g  
on all parties to the T A P S  rate p ro ce e d in gs ,  the C o m m is s i o n ’ s  d e c is io n  not to a p p ly  a 
different r a te m a k in g  m e th o d o lo g y  to T A P S ,  and the n arro w  s c o p e  o f  the issues in this 
p ro ce e d in g  s h o w  that the C o m m is s io n  v ie w s  T A P S  rates that c o m p l y  w ith  the T S M  
as law fu l,  the C arr ie rs  c la im . S in c e  the C o m m is s i o n ’s orders a p p r o v in g  the T S A  in 
1985 and 1986, the C arr ie rs  aver,  the C o m m is s io n  has a ff irm e d  that T S M  is the 
ratem akin g  m e t h o d o lo g y  that g o v e r n s  T A P S  rates on severa l  o c c a s io n s .  S p e c i f ic a l ly ,  
the C arr ie rs  state that the C o m m is s i o n 's  o riginal orders a p p r o v in g  the T S M  in Trans 
A laska P ip e lin e  Svs., 33 F E R C  1  6 1 ,0 6 4  ( 1985 ); 35 F E R C ’ 1  6 1 ,4 2 5  (1 9 8 6 ) ,  state that 
the T S M  w o u ld  not be b in d in g  on non -settling  parties. H o w e v e r ,  the C arr ie rs  assert 
that the C o m m i s s i o n ’s p osit ion  on the T S M  e v o lv e d  f o l lo w in g  the e n actm e n t o f  the

IB at 106; Sta ff  R B  at 4; PS R B  at 4 n.3. S e ct io n  5 o f  the N G A  is e q u iv a le n t  to 
S ectio n  15 (1)  o f  the I C A  and S e c tio n  4 o f  the N G A  is the e q u iv a le n t  o f  15(7)  o f  the 
I C A .  C a r r ie r s ’ IB  at 106; P S  R B  at 4 n.3; Texaco Refin ing and  M arketing  Inc. v. 
SF PP . L .P ., 1 1 7 F E R C  1 6 1,285 at 6 1,3 6 7  (2006) (Sepu lveda).
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E n e rg y  P o l ic y  A c t  o f  1992 ( E P A c t  o f  1992). E v id e n c e  o f  this e v o lu t io n ,  the C arriers  
co n ten d , can be fo u n d  in Am erada Hess  w h e re  the C o m m is s io n  fo u n d  that ” [t]he 
T S M  is n o w  b in d in g  on the T A P S  Carriers, all parties  to T A P S  rate p ro ce e d in g s ,  as 
w’ell as the C o m m is s i o n ”  and ” [t]he T A P S  C arriers  m a y  not estab lish  rates on a n y  
other b a s is .”  C a r r ie rs  R B  at 12 (c it ing  Am erada Hess P ip e lin e  C o rp .,  79 F E R C
6 1,30 0 , 6 2 ,3 5 8  ( 1 9 9 7 )  (e m p h asis  om itted) (Am erada Hess).

19. In addition, the C arriers  c la im  that in O rd e r  N o .  561 the C o m m is s io n  fo l lo w e d  
the d ire c t iv e  o f  C o n g r e s s  to e x c lu d e  T A P S  from the m e th o d o lo g ic a l  re fo rm s 
im p le m e n te d  in T it le  18 o f  the E P A c t . 21 In O rd e r  N o. 5 6 1 ,  the T A P S  C arr ie rs  assert, 
the C o m m is s io n  required T A P S  rates to b e  ju st i f ie d  in a c c o r d a n c e  w ith  the T S M  and 
stated that the T S M  w o u ld  con tro l i f  a co n f l ic t  w e re  to arise b e tw e e n  the T S M  and the 
r e v is io n s  in O r d e r  N o .  5 6 1 .  T h e  C arrie rs  further c la im  that C o m m is s io n  O rd e r  N o . 
588 states that the C arrie rs  c o u ld  continue to file  rates based  on the T S M  and w o u ld  
o n ly  need to f i le  rates pursuant to W illiam s P ipe  Line C o ., 21 F E R C  ^ 6 1 ,2 6 0  ( 1 9 8 2 )  
(O p in io n  154) i f  their  f i l in g s  so ugh t to c h a rg e  rates under the O p in io n  15 4 -B  
m e t h o d o lo g y .22 T h e  p o sit io n s  taken bv A n a d a rk o /T e s o ro  and S t a f f  are gro u n d le ss ,  
the C arr ie rs  c la im .  In c o n c lu s io n ,  the Carriers  state that the s o le  issu e  to be r e so lve d  
is w h e th e r  the T A P S  C a r r ie r s ’ 2005 and 2006 filed  rate1 c o m p ly  w ith  the T S M .

20. In con trast ,  A n a d a r k o / T e s o ro  assert that the s c o p e  o f  this issue is d e fin e d  b y  
the protests  and c o m p la in ts  that the C o m m is s io n  set for hearing. A n a d a r k o / T e s o ro  
state that their p rotests  and c o m p la in ts  raised issues re ga rd in g  w h e t h e r  the T S M  and 
T S M  d e riv e d  rates  are ju s t  and reason able ,  and i f  such rates are  not, h o w  to d e v e lo p  
ju s t  and re a s o n a b le  c o st-b a se d  rates for T A P S .  T h e  c o m p la in ts  and protests  did not 
raise T S M  c o m p l ia n c e  issues, A n a d a rk o /T e so ro  conten d. M o r e o v e r ,
A n a d a r k o / T e s o ro  arg u e ,  the s c o p e  is not l im ited to c o m p lia n c e  w ith  the T S M  sin ce  
the C o m m is s io n  in, Trans A laska  P ipe line  Sys ., 35 F E R C  at 6 1.983 n. 17, and the 
U n ited  States C o u r t  o f  A p p e a ls  for the District o f  C o lu m b ia  ( D .C .  C irc u it)  in. Arctic  
S lope  Rey  7 Corp . v. F E R C .  832 F .2d 158, 163 ( D .C .  C ir. 198 7),  held that the C arriers  
can not re ly  on  the T S M  to establish  the justn ess  and re aso n ab len ess  o f  their rates. 
A n a d a rk o / T e s o ro  a lso  state that w h en  the C arriers  sub m itted  the T S A  for approv al 
they requ ested  a ru lin g  that it w a s  in the p ub lic  interest, not ju s t  and reason ab le .  S t a f f  
agrees  w ith  A n a d a r k o / T e s o r o ’ s c la im s  that the s c o p e  o f  the issue is not lim ited to 
w h eth er  the C a rr ie rs  p ro p er ly  fo l lo w e d  the T S M  form ula  and that the s c o p e  o f  the 
issue is d ef in ed  in the protests and co m p laints.  A c c o r d in g  to S ta ff ,  the C o m m is s io n

*l C arr ie rs  I B  at 16 (c it in g  O rd e r  No. 5 6 1 .  Revisions to O i l P ip e lin e  
Regu lations Pu rsu an t to the Energy P o lic y  Act o f  1 992 , F E R C  Stats &  R egs. *| 30,985 
at 3 0 ,9 6 1(1 9 9 3 )  (O r d e r  N o. 5 6 1)) .

*2 C arr ie rs  IB  at 16 (c it in g  O rd e r  No. 588, O il P ip e lin e  C ost-q / Se rv ice F ilin g  
Requirem ents , F E R C  Stats  & R e g s .  *j 3 1.037 at 30,053 ( 1 9 9 6 )  (O rd e r  N o. 588)).
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w a s  c lear,  w h e n  it a c c e p te d  the T S A ,  that c h a l le n g e s  to the annual T S M  rate f i l in gs  
w o u ld  be a l lo w e d  b y  n o n -s ign ato r ie s  such  as A n a d a rk o /T e s o ro  and su c h  rates w o u ld  
be ju d g e d  under the ju st  and re a so n a b le  standard.

2 1. N ext,  A n a d a r k o / T e s o ro  a n d  S t a f f  a v e r  that the T S M  has not “ e v o l v e d ”  as the 
C arrie rs  con ten d , into a ju s t  and reason ab le  rate m e th o d o lo g y  that can n o t  be 
c h a l le n g e d  b y  n o n -s ig n a to ry  parties. S p e c i f ic a l ly ,  A n a d a r k o / T e s o ro  an d  S t a f f  argue 
that the C a r r ie r s ’ c la im s  that the C o m m is s io n  later reve rse d  the h o ld in g s  co n c e rn in g  
the rights o f  n o n -s ig n a to r y  parties  to c h a l le n g e  future rates and that the T S M  has been 
ad ju d ica te d  as  ju s t  and re a so n a b le  rely  p r im arily  on A m erada Hess. A n a d a rk o / T e s o ro  
and S t a f f  assert that A m erada Hess, is d is tin g u ish ab le  b e c a u s e  the issue in that case  
w a s  lim ited to T S M  c o m p lia n c e  and, c o n se q u e n tly ,  n either the ju s tn e s s  and 
r e a so n a b le n e ss  o f  the T S M  nor the s h ip p e r ’ s rights to c h a l le n g e  the T S M  w e re  b efore  
the C o m m is s i o n .2'

22. M o r e o v e r ,  A n a d a r k o / T e s o ro  and S t a f f  con ten d, the C ’ rricrs <se o f  the 
statem en t that the T S M  is “ b in d in g  o n . . .a l l  parties”  is taken out o f  c o n te x t .  
A n a d a r k o / T e s o ro  c la im  that the C o m m is s io n  w a s  s im p ly  s tatin g  that fo r  c o m p lia n c e  
p u rp o ses  it c o u ld  not order a c h a n g e  in the T S M  re tro a c t iv e ly  and issu es  related to 
refund s had to be d e c id e d  in a cc o rd a n c e  with the T S M .  T h u s ,  A n a d a r k o / T e s o ro  and 
S t a f f  c o n c lu d e ,  nothin g  in A m erada Hess  l im ited the s ta tutory  right o f  sh ip p ers  to 
c h a l le n g e  future T S M  f il in g s  under the I C A  or s u g g e ste d  that the C o m m is s io n  
intended to c h a n g e  its prior orders and deem  the T S M  ju s t  and reaso n ab le .

D is c u s s io n / F in d in g s

23. T h e  s c o p e  o f  this p r o c e e d in g  is d efin ed  b y  the C o m m i s s i o n ’ s orders  setting the 
issues in A n a d a r k o  T e s o r o ’ s and the S ta te ’ s protests and c o m p la in ts  fo r  h e ar in g .24 
T h e  C o m m i s s i o n ’ s la n g u a g e  in ea ch  o f  the orders is v ir tu a l ly  identica l.  In each  order, 
the C o m m is s io n  d e s c r ib e d  A n a d a r k o  T e s o r o 's  protests and c o m p la in ts  as a rg u in g  that

A n a d a r k o / T e s o ro  and S t a f f  state that the issue in A m erada Hess  w a s  strictly  
an a c c o u n tin g  q u estio n .  S t a f f  states that the C o m m is s io n  e x a m in e d  w h e th e r  certain 
oil spill c o s ts  w e r e  p ro p e r ly  reco rd ed  in A c c o u n t  No. 6 1 0  or 680 o f  the C o m m is s i o n ’s 
U n ifo rm  S y s t e m  o f  A c c o u n t s  lor O il  P ipelines. T h e  C o m m is s io n  a ls o  e x a m in e d  
w hether  the T S M  e x c lu d e s  a m o u n ts  recorded in A c c o u n t  680 from  the defin it io n  o f  
o p eratin g  e x p e n s e s  to b e  re co ve re d .

*4 H P  P ip e lin e s  (A la ska ) Inc ., 109 I 'F R C  *| 6 1 ,3 7 6  (2004) (protests  to 2005 
rates); State o f A la ska  \ H P  P ipe lines (A laska ) Inc ., 1 10 I U R C  6 1 , 1 2 9  (2005) 
(co m p la in ts  to 2 00 5 rates): H P  P ipe lines (A laska ) hie  . I 13 F H R C  6 1 ,3 3 2  (2005) 
(protests to 2006 rates); State o f  A laska  v. H P ipelines (A la sk a ) Inc ., I 14 F F R C  
6 1 . 1 7 4  (2006) ( c o m p la in ts  to 2006 rates).
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“ the T S M  d o e s  not p ro d u c e  rates that are ju st  and re aso n ab le  u n d e r ”  the I C A .  T h e n , 
the C o m m is s io n ,  a g a in  in e a ch  order, establish ed  h earin g  p ro ce d u re s  to e x a m in e  the 
issues raised in the protests and c o m p la in ts .25 T h e  C o m m is s io n  w a s  c le a r  that the 
issues raised b y  A n a d a rk o /T e s o ro ,  as w e l l  as the State, w e re  to b e  the su b ject  o f  the 
co n so lid ated  h earin gs.  T h u s ,  it is found that the s c o p e  o f  this p r o c e e d in g ,  in te r a lia , 
in c lu d es  the T S M  c a lc u la te d  2005 and 2006 rates as w e l l  as the T S M  itself.

24. T h e  C arrie rs  c la im  that the C o m m is s io n ’ s orders d e fin e d  the s c o p e  o f  the 
h earin g  as fo l lo w s :  “ the issu es  o f  this case  pertain to ap p lica t io n  o f  the T S M  to the 
T A P S  2005 T a r i f fs .  T h e  parties  h a v e  d ifferent un d erstand in gs o f  h o w  the term s o f  the 
T S M  a p p ly  w h e n  there is an order from  the R C A  that m a y  be inco n sisten t w ith  the 
T S M . ”  2h T h is  la n g u a g e  d o e s  not indicate  that the C o m m is s io n  inten ded to n arro w  
the s c o p e  o f  the hearing. T h e  C o m m is s io n  descr ib ed  the issu es  co n ta in e d  in 
A n a d a r k o / T e s o r o ’ s protests and co m p lain ts ,  but n e v e r  stated that it w o u ld  not a l lo w  
A n a d a r k o / T e s o r o ’ s T S M  argu m en ts  to be addressed, in their en tirety ,  at the hearing. 
C o n s e q u e n t ly ,  it is foun d  that the s c o p e  o f  the issues in the protests  and c o m p la in ts  
are s ig n if ic a n t ly  b ro ad er  than those listed in the se n te n ce s  c ited  b y  the Carriers. 
L im it in g  the s c o p e  as s u g g e s t e d  b y  the C arriers  w o u ld  m ean  r e m o v in g  the main 
conten tio n  from  A n a d a r k o  T e s o r o ’ s protests and c o m p la in ts  -  that the 'I S M  itse lf  
results in rat s that are not ju s t  and reason able.  It w o u ld  be rem iss  to ign ore  the m ain  
a rg u m en ts  in A n a d a rk o / T e so ro * s  protests and c o m p la in ts  e s p e c ia l ly  in light o f  the fact 
that the C o m m is s io n  ordered  that such  argum ents be co n s id e re d .

25. T h e  C arr ie rs  a lso  c o n ten d  that the C o m m is s io n ’ s p e r sp e c t iv e  that the T S M  
w o u ld  not be b in d in g  o n  non -settling  parties has e v o lv e d ,  the T S M  g o v e r n s  T A P S  
rates and the C a rr ie rs  m a y  not establish  rates on a n y  oth er basis ,  and the T S M  is n o w  
b in d in g  on all parties. C a r r ie r s ’ IB at 16. R B  at I I .  A s  articu lated  b y  
A n a d a rk o /T e so ro ,  the g ist  o f  the C a r r ie rs ’ argum en t is that the " T S M  has ‘ e v o l v e d ’ 
such that it n o w  bin d s e v e n  non-settlin g parties and is thus im m u n e  to c h a l le n g e  under

25 H P P ipe lines (A la ska ) Inc.. I09 F E R C  r  6 1,3 76  at P 10; State o j A laska  v. 
HP P ipe lines (A la ska ) In c ., 1 1 0 1 T  R C  *1 6 1, 129 at P 3; H P  P ipe lines (A la ska ) Inc.,
I 13 F E R C ’ 1i 6 1,332  at P 2 0 - 2 1; Sta le  o f A laska v. H P  P ipe lines (A la sk a ) Inc ., 114 
JT.RC *161.1 74 at P 16-17.

■(’ C a rr ie rs '  IB at 1 7 (c it in g  HP P ipe lines (A la ska ) In c  109  F E R C  *,' 6 1.376  at 
P 10; see a ls o  State a j  A laska  \ HP P ipe lines (A laska ) In c .. N O  F E R C  r  6 1, 1 29 at P 
3; HP P ipe lines (A la ska ) Inc ., I 13 I T ’ R C  * 6 1 ,3 3 2 ;  State o f A laska  r H P Pipe lines 
(A la ska ) h ie  , 1 14 F E R C  *! 6 1 , 1 7 4 .  In addition, the C a rr ie rs  a rg u e  that the 
C o m m is s io n  a lso  lim ited  the s c o p e  by  stating that the su sp en sio n  order "b e n e fits  
custo m ers  b y  e n su rin g  that the rates for transporting petro leu m  on T A P S  are 
consistent w ith  the se tt lem en t.”  C a r r ie r s ’ IB at 17 (c it in g  H P  P ipe lines (A la ska ) Inc.. 
109 F E R C  *j 6 1 .3 7 6  at P2>.
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t h e ‘ju s t  an J  r e a s o n a b le ’ standard.”  A /T  R B  at I I .  A n a d a » k o /T cso ro  and S t a f f  fo cu s  
their rebuttal on the  C arrie rs  use  o f  A m erada lie .sv to support the C a r r ie rs ’ p osit ion  
that the T S M  is “ n o w  b in d in g  o n . . .  a ll parties.”  C arr ie rs  IB at 16. R B  at 1 1 - 1 2 ,  16 
(c it in g  A m erada  Hess, 7 9  F E R C  at 62,538 ).

26. N ot e v e n  a c u r s o r y  r e v ie w  o f  A m erada Hess  w o u ld  support the C a r r ie rs ’ 
conten tio ns. See A m erada  Hess, 79  F E R C  6 1,3 0 0 . T h is  is b e c a u s e  the C a r r ie r s ’ 
argum en ts  re ly  on  t w o  se n te n ce s  in the Am erada Hess  o rd er  w ith o u t  p la c in g  them  in 
the proper c o n te x t .  Id. A n a d a r k o / T e s o r o ’s and S t a f f s  a ssertio n s  that the issue in 
Am erada H ess  w a s  an a c c o u n tin g  question  lim ited to T S M  c o m p l ia n c e  and that issues  
c o n c e rn in g  the ju s tn e s s  and re aso n ab len ess  o f  the T S M  w e r e  not b e fo r e  the 
C o m m is s io n ,  h o w e v e r ,  are  c le a r ly  supported  b y  the text o f  the order. Id .;  A /T  R B  at 
12: S t a f f  R B  at 8-9. M o r e o v e r ,  A n a d a r k o / T e s o r o ’ s and S t a f f  s a rg u m e n ts  that the 

C o m m is s i o n ’ s sta tem en t that the T S M  is n o w  b in d in g  on all parties  o n ly  referred to:
(1 )  T S M  c o m p l ia n c e  and (2) the C o m m is s i o n 's  d e c is io n  that the C a rr ie rs  w ere 
o b lig a te d  to d e te rm in e  the refunds and address  a c c o u n tin g  issues  con sistent w ith  the 
T S M  arc  p e r su a s iv e .  A / T  R B  at 12; S t a f f  R B  at 8-9.

27. C o n tr a r y  to the C a r r ie r s ’ assertions, the E P A c t  o f  1992, O rd e r  N os. 5 6 1 ,  5 6 1 - 
A  and 588. d o  not in d ic a te  an e v o lu t io n  in the C o m m i s s i o n ’s prev ious determ inations. 
C a r r ie r s ’ IB at 16 n. 1 5. In fact, th ose  p ro n o u n c e m e n ts  are co n g ru e n t  w ith  p revio u s  
orders c o n c e r n in g  the  T S A .  T h e  la n g u a g e  in the C o m m i s s i o n ’ s orders  a p p ro v in g  the 
T S A  indicate that the C o m m is s io n  intended the T S M  to g o v e r n  T A P S  unless or until
a c h a l le n g e  w a s  f ile d  b y  a non -sign atory . T h e  C a rr ie rs  fail to c ite  an y  la n g u a g e  in 
these E P A c t  o f  19 9 2  p ro n o u n ce m e n ts  that lim its the rights o f  n o n -s ign ato ry  parties.
In c o n c lu s io n ,  as  d is c u s s e d  a b o v e ,  n o th in g  c ited  by  the C arriers  in d icates  that the 
C o m m is s io n  c h a n g e d  its posit ion  with respect to the legal status o f  the T S M  as 
articu lated  in Trans A la ska  P ipe line , Sys.. 35 F E R C  ‘ i 6 1 , 4 2 5 '7 and Arctic S lope  Reg  7 
Corp . r. F E R C ,  832 F .2 d  158'*. Im portantly ,  it is foun d  that the statem ent that “ the

' '  Trans A la sk a  P ipe lin e  System . 3 5 F E R C * !  6 1 .4 2 5  at 6 1 , 9 7 7  n. 17 ( " T h e  
[C’ jari iers ca n n o t  re ly  o n  the ap p ro v e d  sett lem en ts  to establish  the ju s tn e s s  o f  these 
tiled rate c h a n g e s ,  s in c e  the settlem ent rates w e re  n e v e r  a d ju d ica ted  to be ju st  and 
re aso n ab le .” ) I d  at 6 1 ,9 8 1  ( “ w e  c a t e g o r ic a l ly  state that our a p p ro v a l  o f  this 
settlem en t is not a p reced en t as to future T A P s ’ rates” ). Id. a* 6 1 ,9 8 0  (“ W e  affirm  the 
c o n c lu s io n  o f  the  A L J  that the settlem ent m a y  not be im p o se d  on a n y  o b je c t in g  party, 
in c lu d in g  A r c t ic ." ) .  Id . at 6 1 ,9 8 2  (“ A r c t ic ,  as w e ll  as a n y  en tity  w h ic h  is not a party 
to the settlem ent,  m a y  f i le  at a n y  tune in the future for an ad ju d ica te d  rate, w h ich  does  
not e x c e e d  the sett le m e n t ra te . . .  )

:s A rctic S lo p e  Reg  7 Corp . v. F E R C ,  832 F .2d 158 at 161 (“ U n d er the T S M , . . .  
rates are set on an annual basis, and are regarded un der the re g u la to ry  sc h e m e s  as a n y  
other rate f i l in gs  b y  a c o m m o n  carrier. T h u s,  a n y  such  rates are  sub ject  to c h a l le n g e



Docket No. IS05-82-002, et al. 17

C arriers  can n ot rely  on the a p p r o v e d  settlem en ts  to establish  the ju s tn e s s  o f . . .  f i le d  
rate c h a n g e s ”  rem ain s  intact and h as  not been re ve rse d  b y  the C o m m is s io n .  See 
Trans A laska  P ip e lin e  System , 35 F E R C  6 1 ,4 2 5  at 6 1,978 n. 17.

I s s u e  II. B. W h a t  L e g a l / R e g u l a t o r y  P r in c i p le s  A p p l y ?

Just a nd  R easonab le  Rate S tandard s

28. A n a d a r k o / T e s o r o ’ s assertion  that the T S M  can n o t be u sed  to determ in e  the 
ju s tn e s s  and re aso n ab le n e ss  o f  the 2005 and 2006 rates s in c e  the T S M  in clu d es  
e le m e n ts  that are  not co st-b a se d  is incorrect, the C arriers  c la im . T h e  C arrie rs  state 
that the T S M ,  a lth o u g h  non-traditional, is a co st-b a se d  m e th o d o lo g y .  In addition , the 
C arrie rs  c la im  that i f  it is determ in ed  that the T S M  e lem en ts  are not c o st-b a sed ,  the 
T S M  c o u ld  still b e  found to b e  in c o m p l ia n c e  w ith  F a n n e rs  U n ion  C en tra l Exchange, 
Inc., v. FE R C ,  7 3 4  F.2d I486 ( D .C .  C'ir. 1984) (“ F an n e rs  U n ion  IT '),  w h ic h  stated 
that departures fro m  a c o st-b a sed  a p pro ach  m a y  be leg it im ate  i f  e a ch  d e v ia t io n  is 
fo u n d  to be not u n reaso n ab le  and co n sisten t w ith  the p u b lic  interest. A c c o r d i n g l y ,  the 
T A P S  C arrie rs  c o n c lu d e ,  the C o m m is s io n  w o u ld  be ju st i f ie d  in u t i l iz in g  the T S M  to 
determ in e  the la w fu ln e s s  o f  the T A P S  interstate rates.

29. N ex t.  C a rr ie rs  aga in  a rg u e  that the C o m m is s i o n ’ s d e te rm in a tio n  in A m erada  
Hess  that the T S M  is " n o w  b in d in g . . .  on all p a rties"  d o e s  not c o n f l ic t  with p r e v io u s  
C o m m is s io n  o rders  a p p ro v in g  the T S A  w h ic h  stated that n o n -sett l in g  parties w o u ld  
not be b o u n d  by  T S M  at that tim e. C a rr ie rs  IB at 19; A m erada Hess, 79  F E R C
61,30 0. In fact, the C arrie t  i r g u c  that the p r in cip le  that future rate c h a l le n g e s  m ust 
be brought pursuant to O p in io n  1 5 4 - B  w ith o u t re ly in g  on  c o m p o n e n ts  o f  the T S M  
supports  the C o m m is s i o n 's  f in d ings  in Am erada Hess  that the T S M  is “ n o w  
b in d in g . . .  on all p arties .”  Am erada Hess, 79  F E R C  ^ 6 1 ,3 0 0 . B y  the m id - ! 9 9 0 ’ s, the 
C arrie rs  c la im , rates  ca lcu lated  under the O p in io n  1 5 4 -B  m e t h o d o lo g y  (w ith o ut u se  o f  
T S M  e lem en ts)  w o u ld  b e  greater  than the T S M  c e i l in g  rates, a n d  for that reason, the 
C o m m is s io n  w a s  ju s t i f ie d  in c o n c lu d in g  that the T S M  w a s  the o n ly  m e a n in g fu l  
constraint on the T A P S  C a r r ie r s ’ rates and that T S M  is b in d in g  on all parties. The 
C arriers  a ga in  c la im  that the le ga l  status o f  T S M  ev o lv  ed a fter  the e n actm e n t o f  
E P A c t  o f  1992.

by n on -sett l in g  parties, such  as A r c t ic ,  as w ell  as a n y  other n o n -s ig n a to r y .”  Id . at 166 
n. 16 ( " F E R C  has e x p l ic i t ly  s ta te d . . .  that its settlem ent a p p ro v a l  in no w a y  e s ta b lish es  
the ju s tn e s s  or  re aso n ab len ess  o f  any rates"  and that “ the a g e n c y  w a s  not e ven  
c o n s id e r in g ,  m uch  less n ear  the point o f  d e c is io n  on, the re a s o n a b le n e s s  o f  the T S M  
and the rates establish ed  under it".)
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30. A n a d a rk o / T e s o ro  and S t a f f  state that the a p p l ic a b le  standards for d e te rm in in g  
ju s t  and reaso n ab le  rates are set forth in Fa rm e rs  Un ion I I  and O p in io n  1 5 4 - B .29 
A n a d a rk o /T e s o ro  and S t a f f  further assert that a ju st  and reaso n ab le  rate is o n e  that is 
co st-b ased  w ith  a n y  dep artures  s p e c i f ic a l ly  identified  and ju s t i f ie d  as articulated in 
F an n e rs  Un ion  //, 734 F .2 d  at 1530, and O p in io n  1 5 4 - B .30 T h e  C o m m is s io n  ad op ted  
trended orig in a l  co st  ( T O C )  fo r  d eterm in in g  rate bases  and re ve n u e  requirem ents  for 
oil p ip e lin e s  in O p in io n  1 5 4 - B ,  A n a d a rk o /T e so ro  a lso  state.

3 1 .  S t a f f  s im ila r ly  a rg u es  that a lth ou gh  the T S M  m a y  con ta in  s o m e  e lem en ts  o f  a 
cost-b ased  m e th o d o lo g y ,  it is c le a r  that the T S M  a ls o  con ta ins  e le m e n ts  that are not 
appropriate for a co st-b a se d  rate .31 In addition, S t a f f  and A n a d a r k o / T e s o ro  assert that 
the C arriers  did not sub m it a n y  e v id e n c e  to support their T S M  rates on a cost b a c '~ 
and e ve n  failed  to d iscuss  the ju s tn e s s  and re aso n ab len ess  o f  the T S M  b y  e l im in a tin g  
section  II.D from  their briefs.  S t a f f ’ s reply  b r ie f  a ls o  a rgu es  that the C arrie rs  c ite  
F a rm e rs  Un ion  I I  to support the contention  that non -cost factors  can  be con sid ered , 
but fail  to note  that its a p p lica tio n  is limited. S p e c i f ic a l ly ,  S t a f f  c la im s  that F a rm e r 's  
Union I I  states that d e v ia t io n s  from  co st-b ased  p r ic in g  m ust be found  not 
u nreason ab le  and ihe resulting  rate m ust be ju s t i f ie d  b y  those factors.

32. A n a d a rk o / T e s o ro  and S t a f f  c la im  that the C arrie rs  c o n c e d e  that the T S M  d oes 
not c o m p ly  w ith  ju s t  and re aso n ab le  rate standards. S p e c i f ic a l ly ,  A n a d a rk o /T e s o ro  
assert that: ( 1 )  the C a rr ie rs  and their expert. Dr. T o o f  c o n c e d e  that the T S M  is 
inconsistent w ith  ju s t  and re aso n ab le  rate standards and can n o t be a p p ro v e d  o u tsid e  
the con text o f  an u n con tested  settlem ent; (2) Dr. T o o f  a c k n o w le d g e d  that A B I ’ is not 
tied to the C a r r ie r s ’ costs; and (3) Dr, T o o f  a greed  that neither the T S M  true-up

29 In addition, A n a d a r k o / T e s o ro  conten d that the a p p lica b le  regu latory  
p rin cip les  are those fo r  setting  the ju st  and reason able  rates under the I C A .  w h ich  
inc lu d e S e c t io n s  1(5) and 1 5 ( 1 )  o f  the I C A .  S e c t io n  1(5), A n a d a rk o / T e s o ro  c la im , 
requires all interstate rates ch arg e d  for oil transportation to be ju st  and reason able  and 
S e ctio n  1 5( I ) requ ires  the F E R C  to p rescribe a ju s t  and reaso n ab le  rate i f  it finds a 
rate unjust or u n reaso n ab le  or u n ju stly  discrim inatory  .

30 A n a d a r k o / T e s o ro  c la im  that in W illiam s P ipe  L ine C o ., 21 F E R C  *| 6 1 ,2 6 0  
(10 8 2) (O p in io n  154). the C o m m is s io n  issued a d e c is io n  attem ptin g  to ju s t i fy  the 
retention o f  the IC’C ’ s “ v a lu a tio n ”  a p pro ach  to ra tem a kin g  for oil p ipelines.  T h e  
C arriers  state that O p in io n  154 w a s  re jected  in Fa rm e rs  Un ion  // a n d  in response, the 
C o m m is s io n  issued 15 4 -B  a d o p tin g  an original cost rate m eth o d  for oil  p ipelines.

31 S t a f f  states that the c o st-b a sed  e lem en ts  o f  the T S M  in clu d e depreciation, 
D R & R ,  a m o rtisat io n  o f  the $450 m il l io n  rate base  w rite -o ff ,  and deferred  earnings. 
S o m e  o f  the n o n -e o st-b a scd  e lem en ts  included in the T S M .  S t a f f  contends, are the 
inflation-adjusted , non -cost based  A P B ,  a 10 0 %  e q u ity  structure a ssu m p tion, and a 
d e p re c ia b le  life k n o w n  to be too  short
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p r o v is io n  nor the m etho d o f  a l lo c a t in g  costs  b e tw e e n  federal and state ju r is d ic t io n s  is 
a c c e p ta b le  for u se  in m a k in g  ju s t-a n d -re a so n a b le  rate d e term in a tio n s.  T h u s ,  
A n a d a r k o / T e s o ro  co n ten d , the C arr ie rs  agre e  that the T S M  is in c o m p a tib le  w ith  ju s t  
and reason ab le  ra te m a k in g  standards.

Equ itab le  E stoppe l

33. T h e  C arr ie rs  a ls o  a rg u e  that under the doctr ine  o f  e q u ita b le  e s to p p el,  
A n a d a r k o / T e s o ro  after w a it in g  20 y e a r s  to c h a l le n g e  the ju s tn e s s  and r e a so n a b le n e ss  
o f  T S M  interstate rates and re ap in g  the b enefits  o f  the T S A ,  sh o u ld  not be a l lo w e d  to 
in va lid ate  the T S M .  T h is  late c h a l le n g e  rega rd in g  purported o v e r c o l le c t io n s ,  the 
C arriers  c la im , a ls o  raises se r io u s  c o n c e rn s  about re tro active  ratem akin g . 
A n a d a r k o / T e s o r o ’ s failure to c h a l le n g e  the rates o v e r  the y e a rs  further sup p orts  the 
C o m m is s io n 's  c o n c lu s io n  in Am erada Hess  that the T S M  is n o w  b in d in g  o n  all 
parties, the C a r r ie rs  con ten d . In addition , the C arrie rs  state that the C o m m is s io n  
sh ould  reaffirm  its earlier  f in d in g  that the T S M  is b in d in g  on all parties and that rates 
that do  not e x c e e d  the T S M  rate c e i l in g s  are la w fu l.  A  ru lin g  to  that e f fe c t ,  the 
C arr ie rs  c la im , w o u ld  a v o id  m a n y  intergcn erational  e q u ity  issues, en h a n c e  p ro sp e cts  
for b u ild in g  future infrastructure investm en ts  in A la s k a  and c ls e w h e ie ,  and w o u ld  be 
appropriate  s in c e  the T S A  c o u ld  be term in ated  in less than tw o  y e a r s .32

34. A n a d a rk o / T e s o ro  respon d by a rg u in g  that they  are not e q u ita b ly  esto p p ed  from  
c h a l le n g in g  the f i le d  rates b e c a u s e  their right to c h a l le n g e  th ose  rates is g u a ran teed  b y  
the C o m m is s io n ,  the court ord ers  a p p r o v in g  the Interstate Sett lem en t,  and the I C A  
itself. In addition , A n a d a r k o / T e s o ro  assert that th ey  t im e ly  f i led  protests and 
c o m p la in ts  to the C a r r ie r s ’ 2005 and 2006 rates and the C o m m is s io n  r e c o g n iz e d  their 
sta n d in g  to d o  so  in sett in g  the protests  and c o m p la in ts  fo r  hearing. N o th in g  c ited  b y  
the C arr ie rs  alters these rights, A n a d a r k o / T e s o ro  conten d . S p e c i f i c a l ly ,
A n a d a r k o  T e s o r o  assert, the c a s e  law  on eq uitab le  e sto p p el  requires, in te r a lia ,  fa lse  
representation, re lia n ce ,  and unjust en richm en t in v o lv in g  a p arty  to the agreem en t.  
N o n e  o f  th ose  e le m e n ts  are  present here, A n a d a r k o / T e s o ro  c la im .

35. A n a d a r k o / T e s o ro  a lso  a v e r  that the C a r r ie r s ’ e q u ita b le  e sto p p el  a rgu m en t fa i ls  
b e c a u s e  co n tra ry  to the C a r r ie r s ’ assertion that A n a d a r k o / T e s o ro  h a v e  b e n e f ite d  from  
the T S A  for m o re  than 20 y e a rs  w ithou t c h a l le n g in g  the rates, A n a d a r k o / T e s o ro  h av e  
o n ly  b egan  p r o d u c in g  oil on the North S lo p e  in 2000 and h a v e  a c t u a l ly  been p a y in g  
e x c e s s iv e  rates on T A P S  s in ce  then, S t a f f s  rep ly  a lso  states that the C a r r ie r ’s

' 2 T h e  C a rr ie rs  state that ” [ 0 ] n  January I, 2 0 0 7, the State  e x e r c is e d  its right 
under S e ct io n  1-8 o f  the T S A  to c o m m e n c e  n eg o tia tio n s  re g a rd in g  the re p la ce m e n t o f  
T S M .  I f  such  n e g o tia t io n s  are not s u c c e s s fu l  the State can term in ate  the T S A  as e a r ly  
as  January  I, 2 0 0 9 .”  C arr ie rs  IB  at 24 n.25 (c it in g  E x. A T C - 1 4  at I I ;  F U R - 5 5 ) .
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equitable  esto p p el  and retro active  ra tem a kin g  argu m en ts  are w itho u t m erit. W ith  
regard to e q u ita b le  estop p el.  S t a f f  s im ila r ly  argues  that the C o m m is s i o n ’ s orders 
a p p ro v in g  the T S A  guaran teed  the sh ippers  the right to se e k  ju st  and reaso n ab le  rates 
under the I C A  and that right w a s  n e v e r  w a iv e d .  S t a f f  c la im s  that the retroactive  
ratem akin g  a rg u m en t is m oot b e c a u s e  A n a d a rk o / T e so ro  h av e  not requ ested  an y  
rem edies  p rior  to the date  the rates  in this p io c e e d in g  w e re  susp en d ed , su b ject  to 
refund.

Pub lic  In terest

36. T h ird ,  the T A P S  C arr ie rs  argu e  that they h a v e  s h o w n  that the p u b l ic  interest 
supports a h o ld in g  that the 2005 and 2006 rates are in c o m p lia n c e  w ith  the T S M .  T h e  
p ublic  interest, the C a rr ie rs  state, must be co n sid ered  by  the C o m m is s io n  in 
a d ju d ica tin g  the la w fu ln e s s  o f  the C arriers  filed  rates and has b een  fo u n d , by  the 
S u p re m e  C o u rt  and oth er  courts, to be a k e y  factor in j u d g in g  the la w fu ln e s s  o f  rates 
under the I C A . 33 T h e  p u b l ic  n eed  for in vestors  in e n e r g y  infrastructure p ro jects  to 
m ak e  n e c e s s a ry  in ve stm e n ts  and the p u b lic  need for e f f ic ie n t  in vestm en t in and lo n g ­
term d e v e lo p m e n t  o f  e n e r g y  resources  support u p h o ld in g  the T S M ,  the C arr ie rs  c la im , 
in their rep ly  brief ,  the C arriers  further assert that a C o m m is s io n  d e c is io n  re jecting  the 
T S M  w o u ld  h a v e  a c h i l l in g  e f fe c t  on future investm ent.

37. In respo n se , A n a d a r k o / T e s o ro  a v e r  that their initial b r ie f  s h o w s  that the 
C arriers  h ave  m isu se d  the p ub lic  interest standard. It is the ju st  and reason ab le  
standard that is a p p l ic a b le  here, Anadarko/'I e so ro  contend. M o r e o v e r ,  
A n a d a rk o /T e s o ro  c la im  that the C arr ie rs  in correctly  stated that A n a d a r k o / T e s o ro 's  
position is that p u b lic  interest con sid erat io n s  arc  irrelevant to a d eterm in atio n  o f  
w h eth er  the T S M - b a s e d  f iled  rates are ju s t  and reasonable. A n a d a rk o /T e s o ro  state 
that this is co n tra ry  to their p osit ion  and w hat A n a d a r k o  T e s o r o  a c tu a lly  assert is that 
the p ub lic  interest is met b y  setting ju st  and reaso n ab le  rates and p ro v id in g  adequate  
in cen tives  for investm en t w h i le  p ro te ct in g  shippers from  e x c e s s iv e  rates. Thus. 
A n a d a r k o / T e s o ro  c la im , their posit ion  is consistent w ith the c a s e  la w  c o n c e r n in g  the 
p ublic  interest c ited  b y  the C arriers.  S t a f f  a lso  states that setting just and reason ab le

33 In support o f  the p ro po sit io n  that the p ub lic  interest sh ould  be co n s id e re d  in 
d eterm in in g  ju st  and reaso n ab le  rates, the C arriers  c ite  the S u p re m e  C o u rt  in Midst ate 
H o rticu ltu ra l Co, Inc.. r  Pennsy lvan ia  R R . 320  U .S. 3 5 6  ( 1943) and IC C ' v 
Cincinnati, N  O, & T P  A Y .  167 U .S .  4 7 9  (18 9 7 ) .  C arriers 113 al 23 n.22. T h e  
C a r r ie rs ’ rep ly  b r ie f  a ls o  c ites  F an n e rs  Union  // in a rg u in g  that the D .C .  C ircu it  
re co g n iz e d  that the C o m m is s io n  c o u ld  and should lake  the p u b lic  interest into 
consid eration  and did not fo re c lo se  dep arting  from  a " r ig id  co s t-b a se d  a p pro ach  to
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rates is in the p u b lic  interest and sh ould  g iv e  investors  c o m fo rt  s in c e  it a l lo w s  the 
r e c o v e r y  o f  c o sts  and a fair  rate o f  return.

38. Flint H il ls  a rg u e s  that the T S A  should be a l lo w e d  to c o n tin u e  until it 
term inates u n der  its o w n  term s b e c a u s e  the T S A  w il l  l ik e ly  term inate  at the en d  o f  
2008, and both the C o m m is s io n  and p ublic  p o lic y  require that the settlem en t be 
a l lo w e d  to run its full co urse .  First, Flint f i l l s  states that the T S A  has tw o  
m e ch a n is m s  fo r  term ination: ( I ) se c t io n  III-12 o f  the T S A ,  w h e r e  the T S A  w o u ld  run 
its co u rse  and term inate  at the e n d  o f  2 0 11  and (2) se c t io n  1-8, w h e r e b y  a party can 
s e e k  to ren ego tiate  the a g re e m e n t b egin n in g  January 1 , 2 0 0 7, and i f  the parties fail to 
renegotiate  w ith in  tw o  y e a rs  o f  that date the State or a n y  o f  the T A P S  o w n e rs  can  g iv e  
written  n otice  term in atin g  the T S A  as e a rly  as D e c e m b e r  3 1 ,  2008. T h e  State sen t a 
notice  o f  ren ego tiat io n  on January  I, 2007, Flint H ills  c la im s.  T h e  benefit  o f  a l lo w in g  
the T S A  to run its c o u rse ,  Flint H il ls  conten ds, is that the c o n t r o v e r s y  w ith  respect to 
w h a t  has been c o l le c te d  u n d er  the T S M  (for e x a m p le ,  D R & R )  w o u ld  be e lim inated.

3 9  S e c o n d .  Flint H il ls  a rgu es  that the U nited States S u p r e m e  C o u r t  r e c o g n iz e s  the 
im p o rta n ce  o f  u p h o ld in g  settlem en ts.  FH IB (citing Un ited  G as Co. v. M obile  G as  
C o rp ..  350 U .S . 332, 34-4 ( 1 9 5 6 ) .  T h e  D .C .  C ircu it ,  F lint H il ls  asserts, has held that 
rate contracts  sh ould  not b e  u nila tera lly  m o d if ie d  unless  requ ired  b y  the p u b lic  
interest and that the fact that a contractual rate m a y  be h igh er  than rates ca lcu lated  
under a d if feren t m e t h o d o lo g y  d o c s  not n e ce ssar i ly  tr igg e r  a p u b lic  interest f in d in g  
that the contract sh o u ld  be ab ro gated .  S im ilar ly ,  Flint H ills asserts  that the federal 
courts  do  not fa v o r  a l lo w i n g  a party  to u ndo a settlem ent that a p p lie s  to others. Flint 
H ills  a lso  co n ten d s  that the D .C .  C irc u it  has a lso  stated that ' lie  C o m m is s io n  has a 
p re fe re n c e  to p r e s e r v e  the b en efits  o f  the parties ’ bargain  in the contract. M o re o v e r ,  
Flint H ills  adds, the S tate  and A n a d a r k o  are not sh ippers on T A P S .  T e s o r o  w h ich  
d o e s  ship on T A P S ,  sh ip s  A N S  petro leu m  w h ich  is not p referred  by  T e s o r o  at its 
K e n a i  R e f in e r y  in A la s k a .  In contrast. Flint Hills states that it and Petro  Star fu lly  
support the co n tin u e d  use o f  the T S M  and that s ig n if ica n tly ,  th ey  are refiners that can  
o n ly  run A N S  p e tro le u m  and must sh ip  all their re f in e r ie s ’ c ru d e  on T A P S .

40. 'I’l liid , Flint H ills  c la im s  that that the C o m m is s io n 's  p o l ic y  is to a l lo w  
settlem ents to run their l ull co u rse  s in c e  it p ro vid es  the ben efit  o f  certainty. Flint 
H ills  a lso  a rgu es  that the C o m m i s s i o n ’s d ec is ion  in Ke rn  R iv e r G as Transm ission 
C orp .,  1 17 F F R C * [  6 1 ,0 7 7  (K e rn  R iv e r)  (2006), upheld a lo n g -term  le v e lix e d  rate 
structure w h ic h  w a s  the p rod uct o f  settlem en t to a l lo w  sh ip p ers  to realize  the benefits  
b a rg a in e d  for in the settlem ent. T h e  Interstate T S A  and T S M  arc  p ro d u c in g  le v c li/e d  
rates and lo w e r  rates in o u ter  y ears  ju s t  as the parties intended. F lint I fills  contends, 
f o r  these reasons, Flint H ills  c o n c lu d e s  that the T S A  and T S M  h a v e  a c h ie v e d  the 
p u b lic  p o l ic y  g o a ls  and sh o u ld  b e  found just and reasonable.
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4 1. Flint H il ls  a lso  a rg u e s  that the settlem ent p r in cip le s  in K e rn  R iv e r  sh o uld  a ls o  
a p p ly  to the T S A  s in ce  the rate d e s ig n  is a n a lo g o u s  to the le v e l iz e d  rate d e s ig n  used 
by K ern  R ive r .  F lint  H il ls  c la im s  that the rate d es ig n s  share a c o m m o n  thread w h ic h  
is a k e y  to the C o m m i s s i o n ’s h o ld in g  in K e rn  R iver. A c c o r d i n g  to Flint H ills,  in both 
cases,  the p ip e l in e  carr ie r  a ss u m e s  s o m e  r s k  with respect to an e lem en t in the  rate 
design. F o r  K e r n  R iv e r ,  the risk w as  any  d ep reciatio n  not re co ve re d  w ithin  the first 
15 years  and the C a r r ie r s ’ a ss u m e d  risk is tied to the A P B  s in ce  the d o l la r  am ount 

c o lle c te d  d e p e n d s  on th rough pu t vo lu m e ,  Flint H ills  co n te n d s .34 In c o n c lu s io n ,  F lint 
Hills asserts that the C o m m i s s i o n ’s statem en t in K e rn  R iv e r  that it is inherent in a n y  
leve lizatio n  plan that the le v e l iz e d  rate w il l  rem ain in e f fe c t  for the entire a greed  upon 
period sh o uld  a ls o  a p p ly  to the T S A  due to the trade-offs  that o ccu rred  du rin g  the 
T S A ' s  form ation . In re sp o n se ,  S t a f f  states that Flint H i l l s ’ s  a rg u m en t that the A P B  
represents d e fe rre d  return and must be retained so that the C arriers  r e c e iv e  the b en efit  
o f  their b a rg a in  is w ith o u t  m erit T h e  T S M  con ta ins  a separate  e lem en t for deferred  
return and it is not the A P B ,  S t a f f  conten ds. M o r e o v e r ,  S t a f f  avers ,  the o n ly  b a rg a in  
struck w a s  b e tw e e n  the S tate  and the C a rr ie rs  and it o n ly  p rohib ited  the State from  
protesting rates u n d er  the T S M  c e il in g .

42. Flint H ills  further c la im s  that the State  and S t a f f  h a v e  not rebutted the 
C o m m is s io n ’ s p o l i c y  o f  e n su rin g  that settlem en ts, p a rticu larly  those w ith  le v e liz e d  
rates, run their full term. T h e  C o m m is s i o n ’ s recent p ro n o u n ce m e n ts  in Sepu lveda35 
and Ke rn  R iv e r  support a l lo w in g  the T S A  and T S M  to run their full term, Flint H ills  
asserts. M o r e o v e r ,  Flint H ills  c la im s  that w h e n  the T S A  w a s  a p p ro v e d ,  it w a s  k n o w n  
that the rates o f  return u nd er  the T S M ,  in c lu d in g  the A P B ,  c o u ld  be h igh er  than 
oth erw ise  a l lo w e d .

D is c u s s io n / F in d in g s

43. A s  d is c u s s e d  further, in fra , Fa rm e rs  Un ion  I I  and O p in io n  154-13 are the 
ap p lica b le  r a t e m a k in g  standards. First, the C o m m is s io n  has a lre a d y  held that the 
FSM can not b e  u sed  to e s ta b lish  ju st  and reason ab le  rates. S e c o n d ,  A n a d a rk o / T e s o ro  

are not e q u ita b ly  e s to p p e d  from  c h a l le n g in g  the T S M  or the filed rates. T hird , the 
Carriers  p u b lic  interest a rg u m e n ts  are re jec ted  s ince the a p p lica b le  ratem akin g  
standards p e rfo rm  a b a la n c in g  act that protect in v e s to rs ’ rate o f  return exp ectatio n s. 
Flint H il ls '  asse rt io n s  that the T S A  should  be a l lo w e d  to run its c o u rse  are rejected.

34 Flint H ills  g o e s  on  to ex p la in  s in c e  the A B P  w a s  substituted for the original 
Rate o f  Return b e g in n in g  in 1940, i f  actual throughput v o lu m e s  prior to 1990 e x c e e d  
p rojections, the C a rr ie rs  w o u ld  earn less than they w o u ld  h a v e  earned had the 
s w itc h o v e r  b e g a n  b e fo r e  1990.

35 Flint H i l l s ’ a rg u m en ts  c o n c e r n in g  Sepu lveda  are m ore  ap pro p ria te ly  
d iscussed  in S e c t io n  III b e lo w .
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44. A s  d iscu sse d  a b o v e ,  se c t io n  15(7)  requires the C a rr ie rs  to p r o v e  that their 2005 
and 2006 filed  rates are ju s t  and reasonable.  A n a d a rk o /T e so ro ,  S ta f f ,  the C arriers ,  
and Flint H ills  a gre e  that O p in io n  15 4 -B  should be used  to d e te rm in e  w h e th e r  the 
rates filed  b y  the C arriers  are  ju st  and reaso n ab le .36 T h u s ,  the a p p l ic a b le  regu la to ry  
p r in cip le s  are stated in F a rm e rs  Un ion I I .  w h ic h  p ro vid ed  g u id a n c e  to the 
C o m m is s io n  on the factors  to co n sid er  in form ulatin g  a rate m a k in g  m e th o d o lo g y ,  and 
the C o m m is s i o n ’ s adoption  o f  th ose  gu id e lin es  in O p in io n  1 5 4 - B .37 It is found that 
ju s t  and reaso n ab le  rates sh o u ld  b e  cost-based. See F a rm e rs  U n ion  I I ,  73 4  F.2d I486; 
O p in io n  15 4 -B ,  31 F E R C  H 6 1 ,3 7 7 .

4 5 .  In s e e k in g  to d efin e  w h a t  the “just and re aso n ab le ”  statutory  requ irem ent for  
ra te m a k in g  entails,  the D .C .  C ircu it ,  in F ann e rs  Union I I ,  stated that "th e  statutory  
standard is, o f  co u rse ,  not v e r y  p re c ise .”  734 F.2d at 15 0 1 .  H o w e v e r ,  the C ourt w en t 
o n  to ex p la in  that as determ in ed  b y  "d e c a d e s  o f  ju d ic ia l  r e v ie w  o f  a g e n c y
d .term in ations o f ‘ju s t  and r e a s o n a b le ’ rates: an a g e n c y  m a y  issue, and courts  are 
w ith o u t auth ority  to in va lid ate ,  rate orders that fall w ith in  a ‘ z o n e  o f  r e a s o n a b le n e s s , ’ 
w h e r e  rates are neither ‘ less than c o m p e n s a ;o r y ’ nor ‘ e x c e s s i v e . ” ’ hi. at 1502.
F a rm e rs  U n ion  I I  a lso  noted that the " z o n e  o f  re a so n a b le n e ss”  strikes  a fa ir  b a la n c e  
b e tw e e n  the fin an cia l  interests o f  the regulated c o m p a n y  and the re levan t p ublic  
interests, both ex ist in g  and fo reseea b le .  Id. F in a lly ,  the court o f fe re d ,  " [ b je c a u s e  the 
re levan t costs,  in c lu d in g  the cost o f  capital,  o ften  o ffer  the p r in cip a l  points  o f  
re feren ce  for w h eth er  the resulting rate is ‘ less than c o m p e n s a t o r y ’ or ‘ e x c e s s i v e , ’ the 
m o st useful and re liab le  starting point lor rate regulation  is an in quiry  into c o s ts .”  I d  
T h e  court a lso  stated that "n o n -c o st  factors m ay  le g it im ate  a d ep arture  from  a rigid 
co st-b a se d  a p p r o a c h "  and m a y  " p la y  a legitim ate role in the setting  o f  ju s t  and 
reaso n ab le  rates,”  but such d e v ia t io n s  must be justif ied ,  hi. at 1502-03.

46. In c lo s in g ,  the D .C .  C ircu it  p ro v id e d  "im portant and b a sic  g u id e p o s ts ”  to assist 
the C o m m is s io n  in es ta b lish in g  an appropriate  ratem akin g  m e th o d o lo g y .
S p e c i f i c a l ly ,  Fa rm e rs  Union  // s ta te d  the fo l lo w in g : ( ! )  oil p ip e lin e  rates m ust be set 
w ith in  the " z o n e  o f  re aso n ab le n e ss”  is requited b y  the I C C  (an d p r e su m e d  m arket 
forces  m ay  not c o m p rise  the p r in c ip le  regulatory  constraint); (2)  departures from co st-

36 The C a r r ie rs ’ c la im  that the filed  rates should be fo u n d  ju st  and reaso n ab le  i f  
th ey  c o m p ly  w ith  the T S M  has been rejected as d iscu ssed  in S e c t io n  II .A ,  sup ra .  In 
addition, the C o m m is s io n  has a lre a d y  m ade c lear  that the C a r r ie r s ’ can n o t r e ly  on the 
T S M  to ju s t i fy  their rates. T h e  C arr ie rs  and Flint H ills  state that i f  T S M  is not used to 
m easure T A P S  rates, then the appropriate  m e th o d o lo g y  is set forth in O p in io n  154 -B . 
C a r r ie rs ’ IB at 19, FH R B  at IS.

37 S t a f f  has p ro v id e d  a h e lp fu l  su m m a ry  o f  the h isto ry  o f  F a rm e rs  Un ion  I I  and 
O p in io n  15 4 -B  in their brief. S t a f f  IB at II 14.
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based rates m ust b e  m ad e ,  i f  at all,  o n ly  w h e n  the n o n -co st  facto rs  arc c le a r ly  
identified and the sub stitute  or  su p p lem en tal  ra te m a k in g  m e th o d s  ensure that *he 
resulting rate le v e ls  are  ju s t i f ie d  by th ose  factors; (3) the rate o f  return m e th o d o lo g y  
should a cco u n t  for  the r isks  a sso c ia te d  w ith  the regu la ted  enterprise; and (4) the 
c h o ic e  o f  a p ro p er  rate o f  return is o n ly  part o f  an in tegrated  ra te m a k in g  m etho d, thus, 
the F E R C  m ust sc ru t in iz e  the rate base  and the rate o f  return m e th o d o lo g ie s  to see 
that they  w il l  o p e rate  to geth er  to p ro d u ce  a just and re aso n ab le  rate. 7 3 4  F.2d at 
1530.

47. O p in io n  1 5 4 - B  w a s  issued in respon se  to F a rm e rs  U n ion  I I .  O p in io n  1 5 4 -B  
rejected  the v a lu a t io n  m e t h o d o lo g y  as the m o d e l  for c a lc u la t in g  rate base, and 
r e ve n u e  re q u ire m e n ts ,  and r e p la c e d  it w ith  the T O C  m e th o d o lo g y .  31 F E R C  at 
6 1 ,8 3 3 .  O p in io n  1 5 4 - B  a c k n o w le d g e d  the g u id e l in e s  set forth in F a rm e rs  U n ion  I I ,  
in c lu d in g  the “ g u id e p o s t s ”  statin g  that oil p ip e l in e ’ s rates m ust be set w ith in  the “ z o n e  
o f  re a s o n a b le n e s s ”  a n d  that departures from  co s t-b a se d  rates must be c le a r ly  
identified. Id . at 6 1 ,8 3 2  (c it in g  F an n e rs  Un ion I I ,  7 3 4  F.2d at 1530). It a lso 
a n n o u n ce d  that “ [i]t is e v id e n t  that oil p ip e lin e  rates as a g en era l  rule m ust be cost-  
b a se d .”  Id . at 6 1 ,8 3 3 .  T h e  m e th o d s  for determ in in g , in te r a lia ,  the rate o f  return, rate 
base, and a starting rate b a se  w e r e  a lso  e s ta b lish ed  in O p in io n  15 4 -B .  A c c o r d i n g ly ,  it 
w il l  be the “ g u id e p o s t s ”  set forth in F an n e rs  Un ion I I  and O p in io n  15 4 -B ,  and not the 
T S M .  that shall b e  u se d  as the re gu la to ry  fra m e w o rk  for d e te rm in in g  w h eth er  the 
T S M  and the 2005 a n d  2006 rates it p ro d u ced  are just and reaso n ab le .

48. T h e  C o m m is s i o n  and the D .C .  C irc u it  h a v e  a lre a d y  stated that the C arriers  
cannot r e ly  on the T S A ,  and a c c o r d in g ly ,  the T S M  to establish  the ju s tn e s s  and 
reaso n ab len ess  o f  its f i le d  rates.38 A s  articu lated  b y  the D .C .  C ircu it .  " F E R C  has 
e x p lic it ly  s ta te d . . .  that its sett lem en t ap pro val  in no w a y  esta b l ish e s  the ju stn e ss  or 
reaso n ab len ess  o f  a n y  rates.”  A rctic  S lope , 832 F.2d at 166; see So/iio  P ip e  Line Co.
35 F E R C  at 6 1 ,9 8 2 .  T h e  C arr ie rs  c o rre c t ly  note that F a rm e rs  Un ion  H  a l lo w s  
departures from  a “ r ig id  c o st-b a se d  a p p ro a c h ,”  but “ e a ch  d e v ia t io n . . .  must be fo u n d  
not to be u n re a so n a b le  and to be co n sisten t with the C o m m is s i o n 's  statutory  
re sp o n sib i l i ty ”  to s e r v e  the p u b lic  interest. C a rr ie rs '  IB at 19 (c it in g  734 F.2d at 
1502). T h u s,  the e le m e n ts  o f  the T S M  that depart from  c o s t-b a se d  standards must be 

justified  and o n ly  then c a n  it be d eterm in ed  w h eth er  the T S M  as a w h o le  is just and
19re a s o n a b le . '  It w o u ld  be rem iss  not to p erform  a “ reason ed  in q u ir y "  into such 

d ev iatio n s  and r e ly  o n l y  upon a C o m m is s io n  ap p ro v e d  sett lem en t w h ic h  the 
C o m m is s io n  i t s e l f  stated is o f  no preced entia l  va lu e .  See F a n n e rs  U n ion  II .  734 F .2d

1H •' T h e  C a rr ie rs  a rg u m e n t that they p ro p e r ly  a p p lied  the T S M  in ca lcu lat in g  
their filed rates is a ls o  re je c te d  on the sam e  ground s.

,9 T h is  a rg u m en t w il l  be addressed  in the f o l l o w i n g  se ct io n  w h e r e  it w il l  be 
d eterm ined w h e th e r  the T S M  c o m p o r ts  w ith  O p in io n  15 4 -B .
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1502. T h u s,  it is Fa rm e rs  Un ion 11 and O p in io n  15 4 -B  that w il l  s e rv e  as the standards 
for this inquiry  and the C a r r ie rs '  argum en t that the T S M  sh ould  b e  used to d e te rm in e  
ju s t  and reason ab le  T A P S  rates is rejected.

49. S e c o n d ,  w ith  regard  to the C a rr ie rs ’ eq u ita b le  estop p el a rg u m en ts,  
A n a d a rk o / T e so ro  and S t a f f  ap tly  note that the C o m m is s io n 's  o rd er  a p p ro v in g  the 
T S A  p reserv ed  the rights o f  “ A r c t ic ,  as w e ll  as any entity  w h ic h  is not a party  to the 
settlem en t,”  to file  “ at an y  tim e in the future for an a d ju d ica ted  rate, w h ic h  d o e s  not 
e x c e e d  the settlem en t rate." Trans A laska  P ipe line Sys ., 35 F E R C  6 1 .4 2 5  at 6 1 ,9 8 2 . 
In addition, the D .C .  C ir c u it  r e co g n iz e d  that under the T S M .  “ rates are set on an 
annual basis, and arc regarded under the regu latory  s c h e m e  as a n y  oth er rate f i l in g s  by  
a c o m m o n  c a r r ie r . .. [t]hus, any su ch  rates are subject to ch e n g e  b y  n on -settl in g  
p arties .”  A rctic  S lope  R eg ion a l C o rp ., 832 F.2d 158 at It ..  T h e  t im e to c h a l le n g e  
the C a r r ie rs ’ rates did not b e g in  to toll from  the m o m en t the T S A  w a s  a p p r o v e d  m o re  
than 20 y ears  a g o  as the C arriers  s e e m in g ly  contend. E ach  y e a r ly  t i l in g  brin gs  a n e w  
o p p ortun ity  fo r  a n o n -s ign ato ry ,  such  as A n a d a rk o /T e so ro ,  to c h a l le n g e  the ju stn e ss  
and reaso n ab len ess  o f  the rates. T h is  w a s  the C o m m is s i o n ’ s intent w h e n  it a p p ro v e d  
that T S A  and that intent w a s  c o n f irm e d  w h e n  A n a d a r k o / T e s o r o ’s and the S ta te 's  
protests and c o m p la in ts  w e r e  set for hearing. F in a lly ,  the C a r r ie r s ’ con ten tio n s  
c o n c e rn in g  retro active  ratem aking  are rejected, as S t a f f  re c o g n iz e s ,  s in c e  
A n a d a r k o  T e s o r o ’ s requested  rem ed ies  o n ly  con cern  the 2005 and 2006 rate f il ings  
w h ic h  the C o m m is s io n  a cc e p te d ,  sub ject to refund.40

50. T h ird , the p ub lic  interest standard is not the standard that is a p p lie d  in 
e sta b lish in g  ju s t  and reaso n ab le  rates; h o w e v e r ,  it is a k e y  factor in su c h  a 
determ ination. T h e  C arriers  conten tio n  that u ph o ld in g  the T S A  is in the p ub lic  
interest is p r im a ri ly  based  on f in an cia l  factors. S p e c i f ic a l ly ,  the C a rr ie rs  argu e  that 
the T S A  sh ould  be u ph eld  to preserv e the sanctity  o f  lon g  term settlem en ts  and 
c o m m itm e n ts  re ga rd in g  future rates and returns. C arriers  R B  at 1 4 -1 5 .  O th e r w is e ,  
the C arriers  c la im , in vestors  in e n e rg y  infrastructure p ro jects  w il l  not m a k e  the 
n e ce ssary  investm en ts  and there w ill  be a “ ch il l in g  e f fe c t  o n  future in v e s tm e n t ."  Id

5 1 . F an n e rs  Un ion I I  states that the p u b lic  interest sh ould  be taken into 
co n sid eratio n ,  and to that end, the D .C .  C ircu it  c o n tem p la ted  settin g  rates w ithin  the 
“ zo n e  o f  r e a s o n a b le n e s s ."  734 F.2 I at 1502. T h e  D .C .  C irc u it  stated that this z o n e  
w o u ld  strike a fair b a la n c e  b e tw e e n  the financial interests o f  the regu la ted  c o m p a n y

40 B P  P ipe lin es (A la ska ) Inc ., 109 F E R C  «j 6 1,3 7 6  at P 2; 1 1 3 F E R C  «| 6 1,332 
at P 3. See O xy USA. Inc. v. F E R C .  64 F.3d 6 7 9  at 699  (D .C . C ir  19 9 5 )  (the rule 
aga in st  retroactive  ra te m a k in g  in S e c t io n  15(7) proced ures  is not v io la te d  w h e r e  all 
parties are p la ce d  on n otice  that the a g e n c y  has the authority  to order a refund o f  an y  
part o f  the increase  that it duels to b e  unjustified).
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(in this case  the C arr ie rs)  and the relevant p ub lic  interests, both e x is t in g  and 
foreseeable.  Id . (c ita tions om itted).  T h e  “ z o n e  o f  r e a so n a b le n e ss”  a lso  requires rates 
that are n eith er  “ less  than c o m p e n s a to r y ”  nor “ e x c e s s iv e .”  Id . A g a in ,  the  D .C .  C ircu it  
has taken the re le v an t  fin an cia l  interests o f  investors  into c o n s id e ra t io n  and 
established , in its g u id e p o s ts  to the C o m m is s io n ,  a ra te m a k in g  f ra m e w o r k  that w il l  
co m p e n sa te  in v e s to rs  and ensure that such  investors  still r e ce iv e  a re aso n ab le  return 
on their in v e stm e n t.41 A n a d a rk o / T e s o ro  w itn ess  John F. B ro w n  stated that “ the 
C o m m is s io n  a l l o w s  p ip e l in e s  an o p p o itu n ity  to r e c o v e r . . .  a return of, and re aso n ab le  
return on, the re m a in in g  in ve stm e n t in the p ipeline. T h u s,  ju s t  and reaso n ab le  rates 
approp ria te ly  b a la n c e  the p ip e l in e ’ s interest in m aintain ing  s e r v ic e  and attracting  
capital w ith  the s h ip p e r ’ s interest in p a y in g  rates that are not e x c e s s i v e . ”  A T - 7 8  at 6,
13 (c it in g  F a rm e rs  U n ion  //, 73 4  F.2d at 1502); A / T  IB at 17  n.9.

52. M o re  s u c c in c t ly  stated, “ just and reason able  rates c o n s id e r  both p ip e l in e  and 
shipper interests .”  A T - 7 8  at 13 (John B ro w n ).  T h e  C arrie rs  rely  o n  P ro fe sso r  Joseph 
P. K a l t ’ s te s t im o n y  fo r  the p roposition  that m ain ta in ing  T S M  w il l  s e rve  the p ublic  
interest and in ve sto rs  w il l  not m a k e  n ecessary  investm en ts  i f  regu lators  d o  not 
p reserve  c o m m itm e n ts  re g a rd in g  future rates and returns, and a l l o w  op p o rtun istic  
c o n d u ct o n c e  the in vestm en t is m ad e. C arriers  IB at 22-23, R B  at 1 4 -1 5 .  H o w e v e r ,  
the C arriers  o m it  the portion  o f  P ro fe sso r  K a l t ’ s te stim o n y  that states  that such 
c o n c e rn s  can b e  a l le v ia te d  “ through the consistent, p ro per  a p p lica t io n  o f  an integrated 
ratem akin g  m e th o d o lo g y ,  su ch  as O p in io n  1 5 4 - B .”  A T C - 4  at 38 -4 0 .42 E sta b lis h in g  
just and re a so n a b le  rates d o e s  not underm in e the spirit o f  the T S A  or  the e x p e ctat io n s  
o f  investors  s in c e  the re levan t regu la to ry  p rin cip les  ensu re  that the C a rr ie rs  vill still  
r e co v e r  a fair return on their investm ent. A n y  e x p ectatio n  to r e c e iv e  m ore  than that is 
con trary  to C o m m is s io n  preced ent.

53. In ad d itio n ,  the o rd ers  a p p ro v in g  the settlem ent left the d o o r  open for  n o n ­
s ign atories  to c h a l le n g e  the rates estab lish ed  b y  the settlem en t,  e ve n  i f  su ch  rates are 
be low the c e i l in g  rate. A rctic  S lope . 832 F.2d at 161; A /T -7 8  at 15. S ig n ato rie s  and 
in vestors  w e r e  p la c e d  on n o t ice  that the T S M  requires rates to be set on an annual 
basis  and such rates, an d  the I S M  itself, are subject to c h a l le n g e  b y  n on -sign atories .

41 F a rm e rs  Un ion  11 at 1502 (q u o tin g  City o f  Ch icago  r. F P C ,  458 F.2d at 7 3 1 ,  
750-51 ( D .C .  C ir .  1 9 7 1 )  (“ W h e n  the inquiry is on w h eth er  the rate is reason ab le  to a 
producer, the u n d e r ly in g  fo cu s  o f  co n cern  is on the q uestion  o f  w h e th e r  it is high 
en ou gh  to both m aintain  the p r o d u c e r 's  credit and attract capital.  T o  do this, it must, 
in te r a lia ,  y ie ld  to e q u ity  o w n e r s  a return ‘ co m m e n su ra te  w ith  returns on in vestm en ts  
in other enterp rises  h a v in g  c o rre s p o n d in g  r is k s . ’ ” ).

42 A T C - 4  at 38-39. It is noted  that P rofessor  K alt  a lso  states that “ the m ore 
e ff ic ien t o u t c o m e  is to c o n tin u e  to a b id e  b y  and support settlem ents,  like the T A P S  
Settlem ent A g r e e m e n t  and T S M . ”  A T C - 4  at 39.
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See A n  tic S lope ,  265  U .S .  at 16 1 .  M o re o v e r ,  setting  rates w ith in  the “ z o n e  o f  
re a so n a b le n e ss”  as requ ired  b y  O p in io n  15 4 -B  w il l  establish  j u s t  a n d  reaso n ab le  rates 
for non-signatory' sh ip p ers  w h i le  a l lo w in g  investors  to c o n tin u e  to r e c o v e r  a 
reaso n ab le  return on their  in v e stm e n t in T A P S .  T h e  san ctity  o f  a lo n g  term  settlem en t 
m u st be w e ig h e d  aga inst  the risk o f  a l lo w in g  unjust and u n re aso n ab le  rates to 
c o n tin u e .43 S im ila r ly ,  the C a r r ie r s ’ argum ent that by  the m id -1 9 9 0 s  rates c a lc u la te d  
under O p in io n  1 5 4 -B  e x c e e d e d  T S M  rates and that the T S M  has kept rates b e lo w  ju st  
and reason ab le  O p in io n  1 5 4 - B  ca lcu late d  rates d o c s  not a u to m a t ic a l ly  render the T S M  
or  the T S M  ca lc u la te d  rates ju s t  and reasonable. T h is  w il l  be further d iscu sse d  in 
se ct io n  III be. nv .

54. Flint H ills  fails  to r e c o g n iz e  that the C o m m is s io n  a p p ro v e d  the T S A  w ith  a 
ca v e a t  -  n o n -s ig n ato r ie s  are free to c h a l le n g e  the T S A  and the rates it establish es  
u s in g  the T S M .  See T rans A laska  P ipe lin e  Sys., 35  F E R C  6 1 ,4 2 5  at 6 1 .9 8 0 -9 8 2 .
T h e  fact that the re m a in in g  l i fe  o f  the T S A  is n o w  less than t w o  y e a rs  is not su ff ic ie n t  
to ( 1 )  strip the rights  o f  n o n -s ign ato r ie s  to c h a l le n g e  filed  rates as gran ted  b y  the 
C o m m is s io n  and (2) a l l o w  the T S A  to continue, in the fa c e  o f  such  a c h a l le n g e ,  w h e n  
the C o m m is s io n  i ts e lf  h as  stated that the T S A  has not b e e n  s h o w n  to p ro d u ce  just and 
reaso n ab le  rates. M o r e o v e r ,  Flint H i l ls ’ argu m en ts  that the T S M  has p ro d u ce d  lo w e r  
rates than p ro jected ,  the State  and S t a f f  p r e v io u s ly  supported  the a p p ro v a l  o f  the T S M  
w ithout a tim e l im itat io n ,  and it w a s  k n o w n  that there w a s  a p o s s ib i l i ty  that T S M  rates 
w o u ld  be h igh er  in the future fail w ith  respect to A n a d a r k o / T e s o r o ’ s c h a l le n g e  to the 
rates for the sa m e  reasons. FI I R B  6 -1 4 .  17-1 «S. Flint H il ls  c ites  K e rn  R ive r G as 
Transm ission Com pany , I 17 F E R C  *| 6 1 .0 7 7  (2006) {K e rn  R iv e r) ,  fo r  the p ro p o s it io n  
that the T S M  m ust run its c o u rs e  to a c h ie v e  the a greed  upon le v e l i z e d  rates. T h e  
C o m m is s io n  a l lo w e d  n o n -s ig n a to r ie s  to step forw ard  and c h a l le n g e  the T S A ,  and 
a c c o r d in g lv .  the T S A  d e r iv e d  rates c an  o n ly  be a l lo w e d  to run its c o u r s e  i f  the• j
C arr ie rs  p ro ve  that the T S M  results in ju st  and re aso n ab le  rates. See A rctic S lope , 832 
F.2d at 166 (the F E R C  had not co n sid ered  the re aso n ab len ess  o f  T S M  and the rates 
estab lish ed  under it). F lint H il ls  is n o w  requesting  that the C o m m is s io n  im p o se  the 
T S A  on a n o n -s ig n a to ry  such  as A n a d a rk o /T e so ro .  w h ic h  is s o m e t h in g  the 
C o m m is s io n  has a lr e a d y  d e c l in e d  to do. FH IB at I I ;  See T rans A la ska  P ip e lin e  S ys., 
35 F E R C  at 6 1.9 8 0 -9 8 2.

55. In c o n c lu s io n ,  the a p p lica b le  ratem akin g  standards are set forth in F an n e rs  
Union  I I  and O p in io n  15 4 -B .  T h e  C arriers  argu m en ts  c o n c e r n in g  e q u ita b le  e s to p p el,

41 A s  noted b y  the D .C .  C ir c u it ,  F E R C  “ w as  not e v e n  c o n s id e r in g ,  m u c h  less
near the point o f  d e c is io n  on. the reason ab len ess  o f  the T S M  and the rates e s ta b lish ed
under it." T h e  C o m m is s io n  has a lso  stated that the “ C a rr ie rs  cannot r e ly  on the 
a p p ro v e d  sett lem en ts  to es ta b l ish  the ju s tn e s s  o f  these f i led  rates ch a n g e s ,  s in c e  the 
settlem ent rates w e r e  n e v e r  ad ju d ica te d  to be ju s t  and re a s o n a b le .”
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retroactive ra te m a k in g ,  and the p u b lic  interest are rejected. F lint H i l l s ’ argu m en ts  are 
also rejected. It is noted that the C o m m is s io n  does favor  u p h o ld in g  the san ctity  o f  
settlements. H o w e v e r ,  w ith  respect to the T S A ,  the C o m m is s io n  has e x p l ic i t ly  stated 
that it did not e n fo r c e  the term s o f  the T S A  on non -signatories  su ch  as 
A n a d a rk o / T e so ro .44 F or  that reason , the argu m en ts  that the T S A  s h o u ld  be a l lo w e d  to 
terminate un der its o w n  term s and be upheld, so le ly  on p u b lic  interest g ro u n d s,  are 
rejected.

Is s u e  II. C .  H a v e  th e  A p p l i c a b l e  S t a n d a r d s  b e e n  S a t i s f i e d ?

56. T h e  C arr ie rs  a v e r  that b e c a u s e  the T S M  is b in d in g  on all parties  and the 
Carriers  2005 and 2006 rates c o m p ly  w ith  the T S M ,  the rates are la w fu l  T h e  C arriers  
state that th ey  h a v e  s h o w n  that they p ro perly  ap plied  the T S M  in c a lc u la t in g  their 
filed rates b y  p re se n tin g  the testim o n y  o f  Dr. T o o f ,  w h o  c o n c lu d e d  that the f iled  rates 
w ere  equal o r  less than the T S M  c e i l in g  rates. T h e  State did not present e v id e n c e  
d irectly  resp o n d in g  to Dr. T o o l ' s  s h o w in g  and A n a d a rk o /T e s o ro  failed  to d ispute  this 
sh o w in g  as w e ll ,  the C arriers  contend.

57. T h e  C a rr ie rs  c la im  that b y  s h o w in g  their f iled  rates are lo w e r  than rates 
calcu lated  u s in g  the 15 4 -B  m e th o d o lo g y ,  the C arr ie rs  h ave  m eet their b urd en .45 T h e  
C arriers  a lso  c la im  that the C o m m is s io n ’ s regu latio n s  in 18 C .F .R .  part 342. a l lo w  an 
oil p ipeline  to d e fe n d  its rates on an O p in io n  15 4 -B  basis e v e n  i f  the rates w e re  
negotiated or  settlem en t rates. In addition, the C arriers  cite  M age llan  P ip e lin e  Co .,
105 F E R C  6 1 ,3 9 0  (2003), for the p roposition  that a p ip e l in e  can  sub m it  a co st-o f-  

se r v ic e  d e fe n s e  o f  the  rate o n c e  it has been c h a l le n g e d  in a va l id  protest. T h e  C a rr ie rs  
c la im  that the rates can  be d e fen d ed  b y  s h o w in g  that the c h a l le n g e d  rate is lo w e r  than 
the rate the p ip e l in e  c o u ld  o th e rw ise  la w fu lly  ch arge. C a r r ie rs ’ IB  at 2 7  (c it in g  
Sithe/hu lependencc P ow e r Pa rtn e r. L .P . v F E R C , 165 F.3d 944, 9 51 ( D .C .  C ir .
1999); A R C O  P ipe  L ine  C o ., 4 1 F E R C  «| 6 3 . 0 15 at 6 5 ,0 8 1, a // </. 4 1 F E R C  6 1 ,397 
(19 8 7).

58. A n a d a r k o / T e s o ro  and S t a f f  c la im  that the C arriers  fail to a d d re ss  this central 
issue in the initial and  rep ly  briefs. A n ad arko/ T e s o r o  argue  that the C arr ie rs  h a v e  
tailed to sa t is fy  the a p p l ic a b le  legal standards in F a n n e rs  U nion 11 and O p in io n  15 4 -B  
in two respects. First, A n a d a rk o /T e so ro  state that the C arriers  in c o rre c t ly  a p p ly  the 
less r igorous “ p u b lic  interest”  standard w h ic h  g o v e rn s  u ncon tested  settlem en ts,

14 I his ad d re sse s  Flint M ills '  argum en ts  co n c e rn in g  its assertion  that the 
C o m m is s io n 's  p o l ic y  is to a l lo w  settlem ents to run their full co u rse .  FH IB 12 -2 1;  R B  
9-12.

45 T h e  C a rr ie rs  d iscu ss  this in S e ct io n  III o f  their reply  brief; h o w e v e r ,  this 
d iscuss io n  is m o re  ap p ro p ria te ly  ad d ressed  here. C arriers  R B  at 2 7-2 8 .
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instead o f  the “ ju s t  and re a s o n a b le ”  standard w h ic h  g o v e r n s  rate p r o c e e d in g s  and is 
a p p l ic a b le  here. A n a d a r k o / T e s o ro  a lso  argue that w h e n  the C o m m is  i< ' ap p ro v e s  a 
sett lem en t as b e in g  in “ the p u b lic  interest,”  the C o m m is s io n  d o es  not m a k e  an 
in c .p e n d e n t  f in d in g  that the settlem en t rates are “just and re a s o n a b le .”

59. S e c o n d ,  A n a d a r k o / T e s o ro  assert that the C arriers  a lso  fa iled  to sat is fy  the legal 
standards b e c a u s e  the C a rr ie rs  did not p rovide  a n y  e v id e n c e  that the T S M  rate 
fo rm u la  or  the f i led  T S M  rates reflect the C a r r ie r s ’ actual c o st  o f  p r o v id in g  service .  
A n a d a r k o / T e s o ro  a rg u e  that the C o m m is s io n  has held that, w ith  resp ect  to form ula 
rates, the fo rm u la  is the rate and the form ula i ts e lf  must m eet the ju s t  and reaso n ab le  
standard. A s  a result,  A n a d a r k o / T e s o ro  c la im  that the C a rr ie rs  m ust ju s t i fy  the T S M  
fo rm u la  and  its c o m p o n e n ts  and not ju st  a s p e c i f ic  rate level  to s a t is fy  the ju s t  and 
re a so n a b le  standard. Instead, A n a d a rk o / T e so ro  conten d, the C a rr ie rs  present tw o  
p r o x y  c a s e s  that h a v e  n o th in g  to d o  w ith  the C a r r ie rs ’ cost o f  p r o v id in g  serv ice .  T h e  
C arr ie rs  presen t a S A C  p r o x y  based 011 h yp oth etica l  costs  and an O p in io n  15 4 -B  
p r o x y  based  on a d if fe re n t  m e t h o d o lo g y  w ith  d ifferent inputs, and c o n se q u e n tly ,  
A n a d a r k o / T e s o ro  argu e, both p r o x ie s  fail to s h o w  the co st  o f  p r o v id in g  serv ice 011 
T A P S  and sh o u ld  be rejected.

60. N e x t,  A n a d a r k o / T e s o r o  argu e  that the “ end result"  test is in co rrectly  used b y  
the C arrie rs .  A n a d a r k o / T e s o r o  con ten d  that the C o m m is s io n  h as  held that the test is 
e m p lo y e d  a fte r  the C o m m is s io n  has ap p ro v e d  the s p e c i f ic  e lem en ts  o f  the rate and the 
C arrie rs  are not r e l ie v e d  o f  the b urden o f  prov ing the s p e c i f ic  rate e lem ents.  
A n a d a r k o / T e s o ro  a ls o  c la im  that the C arrie rs  use the “ end result”  test fo r  the 
pro po sitio n  that the C a rr ie rs  d o  not h a v e  to c o n sid er  ♦’ e T S M  rate e lem en ts ,  but o n ly  
the final rate. F in a l ly .  A n a d a r k o  T e s o r o  argue that the C o m m is s io n  in O lym pic 
P ip t i. :e  C o .. 101 F E R C  6 1 ,2 4 5  at P 17 (2002), held that in a rate hearin g , a 
p ip e l in e  must su p p o rt  the rate c a s e  it o r ig in a lly  filed and not a d if feren t case  later 
d e v e lo p e d  at the h e a r in g  w h ic h  created  a “ m o v in g  target.”

6 1 .  S t a f f  p o sits  a rg u m e n ts  s im ila r  to A n a d a r k o / T e s o ro ’ s. S p e c i f i c a l ly ,  S t a f f  states 
that the C arr ie rs  fa i le d  to su b m it  cost inform ation to support the e le m e n ts  o f  the T S M  
fo rm u la  that m a k e  up their filed  rates. 'I he Carriers  cannot s im p ly  rely  o n  their 
argu m en t that m e c h a n ic a l  e o m p l.  nee with the T S M  form ula  or p u b l ic  interest 
c o n c e rn s  establish  the ju s tn e s s  and reason ab len ess  o f  their rates. S t a f f  c la im s.  S t a f f  
a lso  states that the C a rr ie rs  a rgu m en t that d em onstrating  that the f iled  rates w e re  all 
equal to or less than the T S M  c e il in g  rates d o es  not sa t is fy  the standard. T h e  C a r p e r s ’
154-B  p r o x y .  S t a f f  a v e rs ,  u se s  “ c o s ts ”  that fail to r e co g n iz e  the large  am o u n ts  o f  

d ep recia tio n , D R & R ,  d e fe rre d  earn ings,  and am oritization  a lre a d y  c o l le c te d  through 
rates. In fact. S t a f f  c o n te n d s ,  o n ly  A n a d a rk o /T e so ro  and the State p r o v id e  O p in io n
15 4 -B  p resen tation s that a c c u ra te ly  ca lcu late  the T A P S  cost o f  s e rv ice .  S t a f f  c la im s  

that the C a r r ie r s ’ a p p lica t io n  o f  the S A C  presentation is u n p reced en ted  at the
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C o m m is s io n  and is irrelevant.  A c c o r d in g ly ,  S t a f f  c o n c lu d e s ,  the C arrie rs  h a v e  not 
satisfied the a p p lica b le  standards and the rates should be re jected .

D is c u s s io n / F in d in g s

62. It has a lre a d y  b een  determ in ed  that the a p p lica b le  r a te m a k in g  standards in 
F a rm e rs  Un ion  I I  and O p in io n  1 5 4 -B  require rates g e n e r a l ly  to b e  c o st-b a sed .  M o re  
im portantly ,  the re levan t p reced en t m andates that ea ch  c o m p o n e n t  o f  the cost o f  
s e rv ice  b e  supported. See WiUiston B as in , 107 F E R C  at P 24. T h e  C a rr ie rs  b ear  the 
burden o f  p r o v in g  that the T S M  and the rates it p ro d u ces  are ju s t  and reaso n ab le .  A s  
d iscu ssed  a b o v e ,  this n e c e s s a r i ly  requires the C arrie rs  to p ro v id e  c o s t  ju s t i f ic a t io n  for 
ea ch  e lem en t o f  the T S M .  T h is  burden is not m et b y  the C a r r ie r s ’ s h o w in g  v ia  Dr. 
T o o f  s te s t im o n y, or o th e rw is e ,  that the 2005 and 2006 rates c o m p l y  w ith  the T S M .  
N o r  can the burden be m et b y  the C arriers  u se  o f  h yp o th etica l  O p in io n  15 4 -B  and 
S A C  p ro xies  to assert that the T S M  c e i l in g  rates p ro d u ce  lo w e r ,  and th erefore ,  ju s t  
and reason ab le  rates.

63. T h e  T S M  c o s t  e le m e n ts  and sup p ortin g  ju st i f ic a t io n  m ust stand on their o w n . 
T h e  C arriers  h a v e  fa iled  to p ro v id e  cost data to support the e le m e n ts  o f  the T S M ,  and 
a c c o r d in g ly ,  the C a rr ie rs  h av e  not m et their burden o f  p r o v in g  that the T S M  is ju st  
and reason able .  T h e  C a r r ie r s ’ a rgu m en t that A n a d a r k o  T e s o r o  and the State fa iled  to 
respond to Dr. T o o f  s te s t im o n y  s h o w in g  that the C arr ie rs  f i led  rates w e re  eq u al  or 
less than the T S M  c e i l in g  rates is irrelevant. It is the C arr ie rs  that h a v e  the burden o f  
p ro v in g  the T S M  is ju s t  and reason ab le  and Dr. T o o f s  presen tation  did not sa t is fy  
this burden. M o r e o v e r ,  to the extent that the T S M  con tain s  e le m e n ts  that d e p a n  from  
a c o st-b a sed  a p p ro a ch ,  su ch  d e v ia t io n s  must be s h o w n  not to be “ u n re aso n ab le  and 
. . .co n sis te n t  w ith  the C o m m is s i o n 's  statutory re sp o n sib i l i ty .”  See F a rm e rs  Un ion  II, 
734 F.2d at 1502. S in c e  the C arr ie rs  h a v e  not p ro v id e d  a n y  su p p o rtin g  cost data to 
support their  filed  rates, th ey  fa iled  to m eet their burden o f  p r o o f

64. T h e  c a s e  law  cited  b y  the C arriers  d o es  not support the p ro p o sit io n  that an 
O p in io n  1 5 4 -B  p r o x y  can  be used to m eet their burden o f  p r o o f  c o n c e r n in g  the c o sts  
o f  p ro v id in g  s e r v ic e  under the T S M .  C a r r ie rs ’ IB at 27 (c it in g  S ithe/lndependm ee  
Bow e r  P a rtn e r, L .P . , 165 F .3d  at 951 ).4<’ S t a f f  co rre c t ly  states that su ch  use o f  an

4" For instance, C ity  o f  H o lyoke  v. FE R C . in v o lv e d  a c o m p a r is o n  o f  a 
transm ission rate vis-a-vis  the integrated transm ission rate, w h ic h  is not the issue in 
the case  at bar. C ity o j  H o ly oke  G as  cfi Flee. D ep t v. F E R C ,  9 54  F .2d 740 (D .C .  C'ir 
1992). M age llan  P ip e lin e  C om pany , L.L.C'., in vo lve d  a rate f i l in g  set for hearing.
105 F E R C  *j 6 1 ,3 9 0  (2003). Sillie . Independence P ow e r P a rtn e rs , L P ., v. F E R C ,  in 

dicta talks about “ end resu lts”  and c o m p a r in g  the rate ch arg e d  to the rate that co u ld  
le g a lly  be c h a r g e d  (c it in g  the C ity o f H o ly oke , sup ra )  in the d is c u s s io n  about rolled in 
or increm ental m e th o d o lo g ie s .  165 F.3d 944 (19 9 9). T h e s e  c a s e s  c le a r ly  d o  not
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O p in io n  1 5 4 -B  p r o x y  “ m ust be used in co n ju n ctio n  w ith  the inputs that m ad e  up the 
filed rate. O th e r w is e ,  y o u  h a v e  proven nothing, and ce rta in ly  not the ju s tn e s s  and 
reason ab len ess  o f  the filed  rate.”  Id . A s  d iscu ssed  in m o re  detail b e lo w ,  the inputs 
used b y  the C a r r ie r s ’ in their 15 4 -B  p ro xy ,  w o u ld  a l lo w  an e n o rm o u s  d o u b le  r e c o v e r y  
o f  costs  and d o  not re flec t  the actual ba lan ces. M o r e o .e r ,  A n a d a rk o / T e s o ro  
ap prop ria te ly  poin t out that the C arriers  use the “ end result”  test in co rre ct ly .  A / T  IB 
at 19 n. 10 (c it in g  So. Co. Svcs., In c ., 80 F E R C  P 6 1 ,3 1 8  at 62,089 n.64 (1 9 9 7 )) .
“ [T]he ‘ end resu lt '  test d o e s  not re lie v e  Southern o f  the burden o f  su p p o rtin g  the 
sp e c i f ic  e le m e n ts  o f  its rate, but is, instead, an additional test to w h ic h  the rate is 
subject a fter  the C o m m is s io n  has ap pro v ed  those s p e c i f ic  e le m e n ts .”  So. Co. Svcs., 
In c ., 80 F E R C  at 62.08 9 n.64 (c it in g  Je rsey C en tra l P ow e r & Light Co. v. FE RC , 8 1 0  
F .2 d  1168 , 1 1 7 7 -7 8  (D .C . C ir. 1 9 87 )).  T h u s,  the C arrie rs  can n o t ju s t  re ly  on the "en d 
result”  test -  th ey  m ust still p ro v e  each  e lem ent o f  the T S M  to m eet their burden.

65. A n a d a r k o / T e s o r o 's  argu m en ts  ad d ress in g  the C a r r ie r s ’ p u b l ic  interest 
a rgu m en ts  h a v e  been d isc u sse d  ab o ve .

I s s u e  II. I). A r c  th e  r a t e s  d e t e r m i n e d  b y  th e  I S M  j u s t  a n d
r e a s o n a b l e ?

66. T h e  C arr ie rs  c la im  that the T S M  m e th o d o lo g y  taken as a w h o le  is c o s t-b a se d .47 
A c c o r d in g  to the C arr ie rs ,  A n a d a rk o /T e so ro  and S t a f f  argu e  that the C a r r ie r s ’ failure  
to p ro v id e  c o s t  ju s t i f ic a t io n  for s p e c i f ic  e lem en ts  o f  T S M  m ean s  that the C a r r ie r s ’ 
f iled rates are not ju s t  and reasonable.  T h e  Carriers  c la im  that this a rg u m en t is not 
susta inable  s in c e  the T S M  w a s  not d e s ig n e d  to be e va lu a ted  on an e le m e n t-b y -  
e lem ent basis. T h is  is e v id e n c e d  b y  statements m ad e  by the S ta le  and the U .S .  
D epartm ent o f  Justice  ( D O J )  in the E xp la n a to ry  Statem ent subm itted  as part o f  the 
T S A ,  the C a rr ie rs  assert. In sum , the Carriers  conten d that the statem en ts  p ro v id e  that 
the e lem ents  o f  the T S M  w e r e  draw n from general ra te m a k in g  p rin cip les  and sh o uld  
not be e va lu a te d  in d e p e n d e n t ly  s in ce  the e lem en ts  w e re  n egotia ted  as a p a c k a g e  
tailored for T A P S  to m eet the o b je c t iv e s  o f  the parties.

67. T h e  C arr ie rs  a lso  arg u e  that the fact that the indi\ idual .dements o f  T S M  m ay  
not be ju s t i f ie d  on a cost basis  d o e s  not m ean that T S M  or the c e i l in g s  it c a lc u la te s  are 
not cost-based . It is n o te w o r th y ,  the C arriers  assert, that the State and the D OJ 
co m p ared  T S M  ge n e rate d  rates to rates generated b y  the I C C  v a lu a tio n  m e th o d o lo g y ,  
a D O C  m e th o d o lo g y ,  and a T O C  m e th o d o lo g y  and found that the T S M  c e i l in g  rates 
w e re  at or b e lo w  the other traditional m e th o d o lo g ie s  /he  C arr ie rs  c o n ten d  that this

47 f h is  a rg u m en t a lso  in c lu d es  the ( '  T ie r s ’ con ten tio n s  that the I S M  is cost- 
based m S e ctio n  II.B  a b o v e .

parallel the facts in this case.
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c o n firm s  the T S M ’ s reaso n ab len ess .  In addition, the C a rr ie rs  c la im  that there is a lso  
no m erit to A n a d a r k o / T e s o r o ’s con ten tio n  that the C a rr ie rs  m ust j u s t i f y  the T S M  
form ula  i t s e l f  as ju s t  and reason able .  A c c o r d in g  to the C arr ie rs ,  this is b e c a u se  Hie 
T S M  is not part o f  the C a r r ie r s ’ filed tariffs.

6(S. A n a d a r k o / T e s o ro  and S t a f f  posit e x te n s iv e  a rg u m e n ts  that the C arr ie rs  h av e  
not s h o w n  that the T S M  or the 2005 and 2006 rates are ju s t  and reaso n ab le .  T h e  T S M  
in clu d es  n o n -co st  b a sed  e le m e n ts  and the C arriers  h a v e  fa iled  to p r o v id e  any d irect 
e v id e n c e  that s h o w s  the e le m e n ts  that c o m p rise  the T S M  are ju s t  and reason ab le ,  
A n a d a r k o / T e s o ro  and S t a f f  conten d . S p e c if ic a l ly ,  A n a d a r k o / T e s o r o  and S t a f f  point to 
the fo l lo w in g  item s an d  a l le g e  that the e lem en ts  arc not e o  ;t b a sed  or are 
inappropriate  fo r  co s t-b a se d  r; e m ak in g:

(1 )  T h e  in f la tio n -a d ju sted ,  n o n -co st-b ased  a l lo w a n c e  p er  barrel (AI3P).
(2) T h e  o n e  hun dred percen t ( 1 0 0 % )  e q u ity  cap ita l  s tructure  assum ption.
(3) T h e  s u b je c t iv e  p ro je c t io n s  o f  costs  and throughput.
(4) T h e  d e p r e c ia b le  u sefu l  l ife  o f  the line that is k n o w n  to be to o  short.48
(5)  T h e  truc-u p  m e ch a n is m  that guaran tees  co st  r e c o v e r y .
(6) T h e  c o s t  a llocation/rate  d es ign  m e ch a n ism  that a l lo w s  c o s ts  p ro perly  

a l lo c a te d  to intrastate rates, but d is a l lo w e d  b y  the R C A ,  to be reallocated  
to the interstate rates.

(7)  T h e  D R & R  c o l le c t io n s  prem ised  on incorrect a ss u m p tio n s

S t a f f  IB  at 1X-27, R B  at 16; A n a d a rk o / T e s o ro  IB at 20-34, R B  at 2 2-2 6 . A d d it io n a l ly ,  
A n a d a r k o / T e s o ro  c la im  that these e lem en ts  are not c o s t-b a se d  and as a result o f  bein g  
inc lu ded  in the T S M ;  ( I ) p r o d u c e  e x c e s s iv e  returns, (2) in c lu d e  e x c e s s i v e  deferred 
returns, (3) in c lu d e  an e x c e s s iv e  in c o m e  tax a l lo w a n c e ,  and (4) in c lu d e  an unjustified  
D R & R  a l lo w a n c e .

69. S t a f f  a g a in  c la im s  that the C a rr ie rs '  h av e  o f fe re d  no co st  e v id e n c e  to support 
the 1 S M  ra ’ es or  a n y  o f  the e le m e n ts  w ith in  the T S M .  A c c o r d i n g  to S ta ff ,  the c losest 
the C arrie rs  c o m e  to a d d re ss in g  w h e th e r  the T S M  p ro d u c e s  ju s t  and reaso n ab le  rates 
is the C a r r ie r s ’ d is c u s s io n  o f  m e ch a n ica l  c o m p lia n c e ,  the p u b l ic  interest, eq uitab le  
estop p el,  and r e tro a c tiv e  ratem a kin g .  H o w e v e r ,  S t a f f  c o n te n d s ,  the C arr ie rs  fail to 
d iscu ss  ju s t  and re a so n a b le  or  co st-b a se d  ratem aking  standards. S im i la r ly .  
A n a d a r k o / T e s o ro  a rg u e  that the T S M  p ro d u ces  rates that are  in h eren tly  unjust and 
u n reaso n ab le  and in con sisten t w ith  cost-b ased  ra te m a k in g  standards.
A n a d a r k o / T e s o ro  a lso  c la im  that the C arrie rs  and Flint H ills  fa iled  to address issue
II.D. T h u s,  A n a d a r k o / T e s o ro  and S t a f f  state, b e c a u se  there is no  reco rd  e v id e n c e  to

48 * > • •A n a d a r k o / T e s o ro  a rg u e  that this cau ses  d ep rec ia tio n  e x p e n s e  to be 
overstated.
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demonstrate that that “costs” included in the filed rates represent the costs o f  service 
for TAPS and because the TSM  violates just and reasonable ratemaking standards, the 
TSM  cannot be used to determine just and reasonable rates.

Discussion/F indings

70. A discussion o f  the specific elements that S taff  and A nadarko/Tesoro state arc 
not cost-based is better left to section III where each o f  the items will be exam ined in 
detail seriatim . A lthough the Carriers have chosen not to follow the prescribed issues 
list format, it seem s that the Carriers did include a discussion o f  w hether rates 
determined by TSM  arc just and reasonable. In short, the Carriers argue that: ( I ) the 
TSM  is a cost-based m ethodology and even if  individual elements are not found to be 
cost-based, F arm er's  Union  / /a l lo w s  certain cost deviations; (2) the Comm ission 
found, in Im erada Hess, 79 FERC " 61,300, that the TSM  is binding on all parties;
(3) Anadarko/Tesoro are equitably estopped from challenging the TSM ; (4) 
A nadarko/T csoro’s challenge o f  the 2005 and 2006 filed rates raises concerns 
regarding retroactive ratemaking; (5) it is in the public interest to find the Carriers 
rates and the TSM jus t and reasonable; and (6) the Carriers have show n that they 
properly applied TSM  in calculating their filed rates. All o f  these arguments have 
been rejected in the preceding sections o f  this decision.49 One o f  the most important 
o f  these findings with respect to this issue is that the Carriers must submit evidence to 
sup, ort a finding that each element o f  the TSM is either cost-based or that the 
deviation from costs is justified. S taff  and A nadarko/Tesoro aptly note that the 
Carriers' failed to p lace cost data to support the elements in the TSM  in the record o f  
this proceeding. As discussed above, without such evidence, the Carriers fail to meet 
their burden o f  p roving  the TSM and the rates it produces are ju s t  and reasonable. 
Accordingly, the rates determined by the TSM cannot be found just and reasonable.

Issue II. E. Do the T A P S  C a r r i e r s ’ 2005 a n d  2006 T A P S  In te r s ta te  
Ra tes  C o m p l y  with  the TAPS Sett lement A g re e m e n t?

71. S ta f fan d  Anadarko/Tesoro take no position on this issue. To the extent that 
the Carriers and Flint I fills assert a position, such arguments have been addressed 
above. As stated above, the mechanical compliance with the TSA does not, by itself, 
prove anything in this ease, so this is a moot point.

4') A nadarko /T esoro ’s and S taff’s arguments have already been considered with
respect to these arguments.
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ISSU E II I :  IF  T S M  S H O U L D  N O T  BE USED, W H A T  
M E T H O D O L O G Y  S H O U L D  BE USED AND H O W  S H O U L D  T H A I  
M E T H O D O L O G Y  BE A P P L I E D ?  

Issue  III .  A. W h a t  is the  A p p r o p r i a t e  M ethodo logy?

72. The Carriers state that if the TSM  is not accepted as the governing 
m ethodology for determining the lawfulness o f  the Carriers' 2005 and 2006 rates, 
then O pinion 154-B and (lie C om m iss ion’s cost o f  service regulations in, 1S C.F.R.. 
part 346 (2006) apply. Since the parties agree that 154-B is the appropriate 
methodology, the large difference in the rates advocated by the parties, the Carriers 
contend, is due to the differences in the inputs each party uses in the formula. The 
Carriers state that their Opinion 154-B presentation uses the actual costs as recorded 
in their FE R C  Form  6 (Form 6) annual reports, A nadarko/Tesoro cannot “cherry 
p ick" the m ost favorable terms o f  the TSM  to use as inputs in their O pinion 154-B 
presentation, the Carriers claim. The Carriers also argue that no element o f  the TSA 
was to have any effect on the rights o f  non-settling parties and the non-setting parties 
have an all or nothing choice in litigating their rate challenge.

73. The Carriers argue that A nadarko/T esoro’s and S ta f f s  attempt to apply SFPP- 
Sepulveda, 1 17 FERC*] 61,285 (2006) (Sepulveda), to this proceeding is unavailing 
because none o f  the fundamental underpinnings o f  the Sepulveda decision apply here. 
The Carriers assert that Senulveda differs from the facts o f  this case because the 

contracts were between SERP and the complaining shippers, the contract provisions 
did not limit the rights o f  third parties to rely on the contracts, and the Comm ission 
found that the contracts were fully performed on both sides.

74. A nadarko/Tesoro also state that although the parties agree that Opinion 154-B 
results in ju s t  and reasonable rates, there is a dispute concerning how to properly 
apply O pinion 154-B. Anadarko/Tesoro assert that just and reasonable rates should 
be established under either the I OC or D OC original cost rate methods. The Carriers' 
O pinion 154-B case is flawed because the Carriers do not use their actual costs as 
inputs, A nadarko/Tesoro contend. Anadarko Tesoro claim that the Carriers have 
dramatically increased their total revenue requirement (TRR) by “ restating and double 
counting their accum ulated depreciation and deferred earnings, and by including a 
starting rate base adjustment." A /T IB at 40. Finally, Anadarko/Tesoro assert that the 
proxy cases presented by the Carriers have nothing to do with the Carriers ' filed rates 
and fail to recognize 30 years o f  accelerated recovery o f  investment, deferred 
earnings, and DR&R.

75. S taff  states that the appropriate methodology to use in setting TAPS rates is the 
I OC which is consistent with Opinion 154-B and Panuers Union II. S taff  also 
claims that using either an Opinion 154-B TOC approach or the traditional DOC
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approach as calculated by the State and Anadarko/Tesoro uses the proper inputs and 
are also similar to the DOC rate calculated by the RCA it its extensive proceeding. 
S taff concludes by stating that neither o f  the C arriers’ proxies (SAC or Opinion 15 1- 
B) can be used to set rates or prove the justness and reasonableness o f  the Carriers’ 
rates.

76. Proper application o f  the D OC and TO C methodologies, Anadarko/Tesoro and 
S taff  claim, requires the inputs to reflect amounts actually collected by the Carriers. 
S taff  contends that only the interstate rates calculated by the State and 
Anadarko/Tesoro are consistent with the Carriers’ previous rate filings and the 
revenues already collected by the Carriers. The C arrie rs’ Opinion 154-B proxy has 
nothing to do with the costs reflected in the Carriers’ rate filings. S ta ff  avers. In 
addition, S taff contends that in using an Opinion 154-B methodology to determine an 
oil pipeline rate, the inputs that made up the filed rate must be used.

77. The Carriers’ argument that Anadarko/Tesoro are “cherry picking’’ elements o f  
the TSM is incorrect, Anadarko/Tesoro claim. A nadarko/Tesoro state that their 
reliance on the annual rate filings has nothing to do with attempting to enforce rights 
under the TSA since Anadarko/Tesoro are simply including the current property 
balances from the Carriers' rate filings. Contrary to the Carriers’ assertions, S taff  also 
claims, using the actual recoveries does not constitute “cherry picking” from the TSA 
by Anadarko/Tesoro. S taff  states that this argument fails for two reasons. First, S taff  
claims that the issue is not about enforcing the TSA, but the right o f  shippers to have 
just and reasonable rates in accordance with Com m ission policy and practice. 
Anadarko/Tesoro are simply accepting the balances as they find them and. S taff 
states, are not proposing to restate or alter these balances. Second, S ta ff  claims that 
A nadarko/Tesoro arc not selectively en fore i r e  portions o f  the TSA because the 
bargain was only between the State and the Carriers and simply provided that the 
State would not protest or object to a maximum rate that complied with the TSM.

78. S taff  claims that the numerous arguments forwarded by the Carriers to attempt 
to justify double recov ery are without merit. S taff states that Com m ission precedent 
does not permit double recovery o f  inv estment. S taff also points to several reasons 
why Sepulveda, 117 FERC 61,285, applies to this proceeding and stands for the 
proposition that the C arriers’ previous recoveries must be recognized for ratemakmg 
purposes. Anadarko/Tesoro also assert that the C om m iss ion ’s decision in Sepulveda. 
which required SFPP to recognize prior recovery o f  investment in future rates is 
applicable here. Id. In addition. S taff  avers that the C om m iss ion ’s decision in 
Sepulveda is consistent with its other rulings. S taff  states that in Kern R iver Gas 
Transmission Company, 117 FERC ^ 61,077 (2006), which involved the continued 
use o f  a levelized rate, the Comm ission required Kern River to create a regulatory 
asset to reflect the difference between what is reflected in its accounting books and 
what it collected in rates. The Comm ission confirmed that the regulatory asset ;n
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recognized as an adjustment to the rate base. S taff  contends. In addition, S taff  claims 
that Entergy’ Services, Inc., also stands for the proposition that allow ing an investment 
to be recovered a second time is not just and reasonable.50

79 The C arrie rs’ reliance on accounting regulations to justify  the use o f  Form 6 
information is m isplaced since ratemaking books must be used w hen there are 
dilferences between the ratemaking books and regulatory accounting books, 
Anadarko/Tesoro and S taff  argue. M oreover, Anadarko/Tesoro arid S taff  state. 
Comm ission and court precedent are clear that when this difference occurs, 
r. temaking standards control and ratemaking balances must be used.

0. Flint Hills claims that the Carriers, and not the State and A nadarko/Tesoro 
have submitted proper Opinion 154-B presentations. According to Flint Hills, the rate 
methodologies submitted by Anadarko/Tesoro and the State are skewed and result in 
unreasonable rates because they omit the return elements deferred under the TSM. 
A nadarko/Tesoro’s inclusion o f  the accelerated recovery items and the omission o f  
the back-end deferred return items is the only way A nadarko/Tesoro was able to 
calculate a S2 per barrel rate range. In conclusion, Flint Hills claims that the TSM  
rates are lower than the C arrie rs’ properly calculated 154-B methodology rates and 
are therefore ju s t  and reasonable. If either A nadarko/T esoro’s or the S ta te’s Opinion 
154-B presentations are used, significant corrections need to be made. Flint Hills 

claims.

I)is iss ion /F ind ings

81. Although the parties agree that Opinion 154-B is the appropriate methodology 
to employ in this proceeding, the consensus ends there. It is the discussion 
concerning which am ounts are the proper inputs where the parties’ opinions sharply 
diverge. The Carriers and Flint Hills are advocating the use o f  the Form 6 balances, 
while Anadarko Tesoro and S taff  fervently contend that the appropriate balances are 
in the Carriers’ annual filings. Anadarko/Tesoro and S taff  have proven that it is their 
arguments that should prevail.

82. First, the Carriers must recognize the amounts they ive previously collected 
in rates. The eases cited by S taff  and Anadarko/Tesoro are applicable. The C arrie rs’ 
attempt to distinguish Entergy Services fails. C arrie rs’ RB at 41 n.40. Contrary to the 
Carriers ' assertions. Stal l cited Entergy Services for the basic proposition that 
allowing costs to be recovered twice is not just and reasonable and that assertion is 
clearly supported by the text o f  the initial decision w hich was later approved by the

50 Entergy Sen ices. Inc , 102 FERC * 63 .016 (2003 ) ; 105 FERC *j 61,319 
(2003) ( E n  i t  ■r g y  • ,Y< *n 7 i e s ).
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Commission. 1 A nadarko/Tesoro and S taff  cite Sepulveda. with respect to this issue, 
to assert that the Carriers must recognize the amount o f  investment previously 
recovered: ( I ) even i f  the am ounts recovered are different from the am ounts reflected 
in the Carriers’ accounting books and records and (2) even if  such records comply 
with the C om m iss ion ’s Uniform System o f  Accounts. A/T RB at 41-42; S taff  RB at 
33-34, IB at 35-39. A nadarko/Tesoro  and S taff  effectively refuted the C arriers’ 
arguments in opposition on this point. Id .\ Carriers IB at 53-55, k B  at 40-42.

83. To wit, A nadarko/Tesoro  and S taff  specifically acknow ledge the “ fundamental 
underpinnings" that the Carriers use to contrast Sepulveda with this proceeding. S taff 
and Anadarko/Tesoro rebut the C arrie rs’ arguments by stating that: (1) the fact that 
the contract was between the com plaining parties is immaterial since what matters is 
that the m oney w as already collected from the shippers, S taff  RB at 34; (2) regardless 
o f  w hether the settlement contracts have run their course, the Carriers cannot recover 
their investment tw ice;52 and (3) it is irrelevant whether the SFPP contracts denied 
third-party beneficiary rights since parties to a settlement cannot restrict a third 
party’s rights when determining a jus t and reasonable rate, S taff  RB at 34.
Importantly, S taff  also notes that in Sepulveda “ the contract’s intentions regarding the 
recovery o f  investment were not explicitly stated and had to be p resum ed,” but that is 
not the case here “w here the recovery pattern for plant investment was explicitly 
described in the T S M .” S ta ff  IB at 38-39. Finally, Kern River also stands for the 
proposition that the C om m iss ion ’s objective is to ensure that entities do not double 
recover their investment. The C arrie rs’ argum ents are without merit on this point 
and are therefore rejected. Carriers RB at 41 n .4 l.

84. The Carriers claim that A nadarko/T esoro’s use o f  the TSM  balances 
constitutes “cherry picking” from the TSA and should not be permitted. Carriers’ IB 
at 34-45. As discussed above, the Com m ission w ill not allow an investment to be

51 See 105 FERC at P4; 102 FER C  at 98-100 (the C om m ission affirmed the 
A L J’s decision “(1) requiring Entergy to develop its rates using the net non-levelizcd 
m ethodology’' w here the ALJ did not allow Entergy to switch to the gross plant 
levelized method because o f  the concern that it would allow Entergy Jo “ rccovet some 
o f  the depreciation expense attributable to this equipment a second time, and the 
customers as a class will have to pay twice for use o f  these facilities. Clearly, this 
result would be unjust and unreasonable").

52 The C arrie rs’ argument that it is improper to recognize the accelerated 
recovery o f  any investment until it has been recovered in its entirety under the TSA 
also fails. See Sepulveda. I 17 FERC 61,285; S taff  RB at 34; IB at 39 n. 103; (the 
Comm ission disallowed any over-recovery in Sepulveda and there was no indication 
that it was contingent on the am ount o f  the investment recovered); A /T RB at 42-43.

5-’ S taff  IB at 40; Kern R iver, 117 FERC at P 48.
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recovered twice. To that end, the mission here is to ensure that the inputs used in the 
Opinion 154-B methodology reflect amounts already recovered. Therefore, 
Anadarko/Tesoro and S ta ff  arc correct. The use o f  the am ounts  in the C arriers’ filings 
has notning to do with A nadarko/Tesoro or S taff  attem pting to enforce rights or 
provisions o f  the T S A . '4 Nor are Anadarko/Tesoro com bining approaches by using 
the balances contained in the C arriers’ filings. The Carriers collected rates pursuant 
to the TSA /TSM  and, therefore, it is the filings m ade pursuant to the TSA that provide 
the most accurate picture o f  the C arrie rs’ current property balances. Witness 
Sullivan’s testimony provides a persuasive and an accurate explanation on this point.

For the past, you look at what has been recovered in rates, and we know 
what has been recovered in rates, because [the C arrie rs’] made annual 
ICA filings under the interstate settlement agreem ent. . . .

[The tilings] were made based on the TA PS settlement 
m ethodology...  but it clearly shows the rate recovery, the past period 
rate o f  recovery that [the Carriers have] been able to recover, and going 
forward, you have to take those plant balances into account in 
establishing jus t  and reasonable original-cost ratem aking standards.

Tr. at 52X2:1-16 (Sullivan). Finally, where accounting regulations or balances do not 
match ratemaking standards or balances, it is the ratemaking balances that control.55 
Mr. Sullivan’s testimony on this point is given significant w e ig h t /6

54 With that said, the C arriers’ arguments that the TSA is an inseparable 
package and the independent items were not intended to be relied upon by third 
parties, arc rejected.

55 S taff  IB at 44-46; 46 n. 127 (citing (/ 7rg in ia  Stale Corp. Comm'n v. FERC ,
468 F.3d 845, 847 (D.C. Cir. 2006) ("Petitioners' claim o f  a rate effect is belied by the 
proposition that '[a]eeounting practices arc not controlling for ratemaking purposes'" 
(citation omitted)); Consolidated Gas Supply Corp., 14 FERC P 61,029, 61,053-54 
(1981) ("Accounting practices arc not controlling for ratem aking purposes and 
deviations from normal accounting practices must be made where necessary to insure 
that rates established by the Comm ission are just and reasonable"); WiUiston Basin 
Interstate P ipeline Co., 55 FERC at 62,008 ("the Com m ission has stated that 
accounting docs not dictate ratemaking"); WiUiston Basin , 56 FERC at 61,104, 61,370 
("The Comm ission is not bound by accounting principles in determining whether 
proposed rates are ju s t  and reasonable")); A/T IB at 46 n.33 (citing id ) ;  Tr. 1659-62 
(Wetmore concedes at one point that ratemaking treatment should he used for jus t and 
reasonable rates).

56 Conversely, the C arriers’ witnesses’ testimony concerning the Opinion 154- 
B analysis is not credible.
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85. The crux o f  the matter is that the Carriers must recognize the previous 
recoveries o f  their investment, otherwise there will be an unjust and unreasonable 
double recovery. The Carriers have presented no fact in the case that calls for an 
opposite conclusion. The Carriers’ theory that Opinion 154-B analysis has to start 
from the beginning o f  TA PS as i f  the TSA/TSM  had never occurred, or that the 
revenues recovered until now cannot be considered is not given any weight. 
Furthermore, S ta f f  s com monsensical argument that jus t and reasonable rates cannot 
result where any  double recovery is allowed simply cannot be ignored. S taff  IB at 39. 
Accordingly, it is found that the inputs into the Opinion 154-B presentation must 
reflect the actual am ounts  collected by the Carriers even i f  that means using amounts 
other than those found in Form 6. This is consistent with the Comm ission precedent 
which disallows the double recovery o f  investment. Moreover, this is not a small 
matter since the differences between A nadarko/Tesoro’s and the C arriers’ total 
revenue requirement is significant. A nadarko/Tesoro’s revenue requirement is 
$647.32 million w hile the Carriers’ is $1,751.18 million.57 See Illustration No. 1 
below. A nadarko/T esoro’s amounts from Illustration No. 1 below' are the basis for 
the conclusions reached in this decision although the final numbers used by 
Anadarko/Tesoro m ay vary slightly based on findings elsewhere in this initial 
decision (i.e., ROE and income tax).

7̂
‘ The main differences are attributable to deferred earnings, SRB, and 

depreciation and various rate base items.
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Comparison o f  A nadarko/Tesoro’s Revised 154-B 
And TA PS Carriers’ 154-B Proxy
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86. The parties’ general arguments with respect to the proper O pinion 154-B 
inputs are better addressed in the individual sections where the parties contentions are 
more tailored.

Issue III. B. W h a t  is the  A p p r o p r i a t e  Ra te  Base?

Issue I I I .B . l .  W h a t  a re  the a p p r o p r i a t e  p r o p e r t y  ba lances  for or ig ina l
inves tment ,  addi t ions ,  r e t i rem en ts ,  a n d  a c c u m u la te d  dep rec ia t ion?

87. The Carriers assert that the balances shown in Form 6 represent the C arriers’ 
actual investment in TAPS. The Carriers contend that Mr. Van Hocke rejected 
A nadarko/Tesoro’s exclusion o f  the $450 million in carrier property as o f  1976 and 
further stated that as non-settling parties, Anadarko/Tesoro have no basis to claim the 
benefit o f  the $450 million exclusion. In addition, the Carriers contend that the $450 
million should be included in the rate base because the amortization was a component 
o f  the settlement package that “assuredly [did] not set any rates." C arrie rs’ IB at 50 
(citing Arctic, 832 F.2d at 164 n. 12). The Carriers also claim that the “amortization" 
o f  the $450 million was a product o f  the settlement negotiations and reflected an 
assumed recovery in early years. The Carriers assert that the reduction in refunds 
arguments forwarded by Anadarko/Tesoro and the State should be rejected because 
the TSA states that there would be no refunds from 1977 through 19 8 1 and for the 
period 1982-1985. Nothing in the TSA or C om m ission 's  orders suggests that any 
amoritization or exclusion o f  the $450 million for that period is appropriate, the 
Carriers contend.

88. A nadarko/Tesoro and S taff  state that the appropriate property balances for 
original investment, additions, and retirements are the balances reported in the 
Carriers’ annual filings. In addition. Anadarko Tesoro  state that the amounts reported 
in the Form 6 original property balances advocated by the Carriers and the original 
property balances in the annual rate filings are \ irtually identical. The main 
difference. A nadarkoT eso ro  claim, is $450 million excluded from the TAPS rate base 
that was separately amortized and recovered in rates from 1978-1984 pursuant to the 
TSA. The property balances reflected in the TSM filings are consistent with the rates 
charges ami the revenues actually collected, S taff contends. S taff  also states that, 
contrary to the C arriers’ assertions, if  the Commission would have intended to ignore 
costs already recovered when it established just and reasonable rates, it would have 
explicitly said so and provided legal justification. In addition. S ta ff  states that 
contrary to the Carriers' assertions, Boston Edison Company, 61 FERC *| 61,026
(1992), actually supports Anadarko/Tesoro\s position because unlike the Carriers the 
company voluntarily gave up the right to collect certain expenses and the Commission 
held the company to that decision and would not allow recovery later.
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89. With regard to accumulated depreciation, the Carriers claim that they have 
followed O pinion 154-B and the C om m ission’s order approving the 1982 
Depreciation Stipulation (Stipulation) by using the actual investment costs and actual 
straight-line depreciation recorded in their Form 6 annual reports. The Carriers claim 
that Form 6 represents the actual depreciation expense incurred in past years and the 
sum o f  those am ounts  is the proper accumulated depreciation balance. Until changed 
by further order o f  the Com m ission, the Carriers contend, the Stipulation is binding in 
any proceeding involving the TA PS C arriers’ interstate tariff rates.

90. The Carriers present several reasons in support o f  rejecting A nadarko /T esoro’s 
use o f  the TSM  balances. First, the Carriers assert that Anadarko/Tesoro, as third 
party non-signatories, have no legal rights under and cannot enforce the TSA.
Second, the Carriers argue that the C om m ission’s order in, A rc tic , 832 F.2d 158, 
approving the TSM  clearly supports the assertion that the TSA was m eant neither to 
burden nor benefit non-settling parties. Third, the Carriers claim that contrary to 
A nadarko /T esoro’s claims, the TSA did not supercede the Stipulation. Fourth, the 
Carriers claim that Anadarko/Tesoro have no basis to rely on TSM  for depreciation or 
other rate base elem ents because the depreciation factors differ from traditional FERC 
approved depreciation.

91. The appropria te  balances for accumulated depreciation are reported in the 
Carriers' annual Filings, Anadarko/Tesoro aver. According to Anadarko/Tesoro, the 
Carriers O pinion 154-B utilizes an accumulated depreciation figure that completely 
ignores the accelerated depreciation: (1) used to calculate refunds for 1977 through 
1985 and (2) reported by the Carriers in rate filings from 1986 to present. 
Anadarko/Tesoro assert that the ( ‘arriers’ failure to recognize this prior recovery 
artificially inflates the rate base in the C arriers’ Opinion 154-B presentation by over 
$481 million and will lead to the double recovery o f  investment. Anadarko Tesoro 
state that the regulatory history o f  TA PS shows that the C arrie rs’ recovery o f  
investment was based on accelerated depreciation.5li

92. A nadarko/T esoro  state that the C arriers’ claim that all parties are bound to the 
1982 Depreciation Stipulation fails because several witnesses have confirmed that the 
1982 Depreciation Stipulation was not used for setting rates on TAPS. Furthermore. 
Anadarko/Tesoro claim that the Stipulation was superceded by the TSM.

8̂ * ,
Anadarko Tesoro state seven major aspects o f  that regulatory history that

demonstrate that the C arrie rs ’ recovery of investment was based on accelerated
depreciation. A T IB at 49-59. To wit, representations to FERC and the Alaska 1 ublie
Utilities C om m ission (APUC); the Carriers reduced their refund obligation; rates
included accelerated depreciation; Carrier internal com munications; expert testimony;
other motives, and the 1982 Stipulation was never used to set rates. A/T IB 49-58.
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Anadarko/Tes ro further assert that the Carriers’ argument that the TSA and the 
Stipulation were expected to rem ain in effect simultaneously (the TSA would apply to 
signatories and the 1982 Stipulation would apply to shippers) is im possible because 
no parly to the TSA is a shipper and only shippers paid the TSA  rates. Thus, 
A nadarko/Tesoro conclude, the Stipulation and the TSA could not remain in effect at 
the same time. In conclusion, A nadarko/Tesoro assert that the book balances o f  
accumulated depreciation reported in Form 6 were not used to set rates and the use of 
those balances will result in double recovery by the Carriers.

93. S taff  also states that the TSM  rates filed and collected from the shippers 
reflected an accelerated depreciation factor. This is clear, S ta ff  contends, because the 
Carriers’ annual rate filings, the supporting data and sections o f  the TSA itself show 
the depreciation expense, accumulated depreciation, and unrecovered property 
balances underlying the rate calculations . ' } S taff  claims that the Carriers argument 
that without an explicit order from the Commission, the Stipulation remains in effect 
is incorrect. Contrary to the C arrie rs’ assertions. S taff  states, the C om m iss ion’s 
orders were clear that it was approving TSM depreciation and even the Carriers Reply 
Com m ents (on the offer o f  settlement for the TSA) acknow ledge that was what they 
were seeking from the C om m iss ion’s approval o f  the TSA. S ta ff  also states that the 
TSA provided that the only stipulations that were to remain in effect w ere those 
consistent with the TSA.

94. The shippers on TAPS pay rates based on the accelerated depreciation factors 
in the TSM and not the straight-line factors in the Stipulation, S ta ff  claims, Thus,
S taff  contends, the Carriers’ assertion that the TSM factors are only relevant to the 
settling parties is clearly incorrect since it is the non-signatory shippers and not the 
settling parties who have paid TAPS rates. S taff  also claims that the Stipulation was 
replaced by the TSA. According to Staff, the language in the Stipulation gave the 
Comm ission and the parties the authority to terminate the provisions and the Carriers 
recognized and advocated the adoption o f  the TSM depreciation schedule in place o f  
the Stipulation. S taff  also claims that the C om m ission’s orders accepting the TSA 
approved o f  the new  TSM  depreciation methodology in place o f  the Stipulation.

59 S taff  states that Section 11-5 and Exhibit F o f  the TSA show  the annual 
depreciation expenses to be recovered in the TSM rates. Exhibit G to the TSA also 
shows accelerated depreciation. In addition, S taff  states that the C om m iss ion ’s Order 
Approving Settlement, dated O ctober 23, 1985 also acknowledged that accelerated 
depreciation is included in the TSM.
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Discussion /Findings

95. The appropriate rate base is one derived following the C om m iss ion’s Opinion 
154-B analysis and conforms to original costs ratemaking standards. In this case, the 
rate base should reflect net depreciated original costs as reflected over the years in the 
Carriers’ rate filings before this Comm ission for almost three decades.

96. The Carriers, A nadarko/Tesoro and the State filed testimony using the 154-B 
analysis used by the C om m ission in setting rates for oil pipelines. However, the 
Carriers position is that the inputs to an Opinion 154-B analyst* should be based on 
Form 6 as opposed to w hat they filed to justify their rate filings. It is found that the 
appropriate property  balances for original investment, additions, and retirements are 
contained in the C arriers ' annual rate filings.60 A nadarko/Tesoro’s cost o f  sendee  
presentations use the property  balances reported by the Carriers in their annual rate 
filings. A nadarko/Tesoro use the amounts collected from ratepayers by the Carriers. 
These figures are found in the C arrie rs’ annual rate filings and supporting documents. 
Accordingly, A nadarko /T esoro’s witnesses testimony is given significant weight.61

97. The only m ajor difference between the property balances in the C arrie rs’ 
annual filings and Form 6 is $450 million which was excluded from the total TAPS 
rate base and separately am ortized from 1978 through 1984 through TSM . A /T IB at 
44; RB at 45 n.32; S ta f f  RB at 21. The $450 million has already been fully recovered 
by the Carriers via am ortization from 1978 through 1984 under the T S M .62 This

60 The am ounts  for 2005 are as follows (in millions): Carrier Plant in Service - 
$10,294.12, Additions - $14,855. Net Retirements - SO.796, Non-Deprcciable Plant - 
68.161, Ineligible Plant - 97.24. A /T  IB at 44; Fx. A /T -144. WP-2 at 5, In. 1. 2, 3. I I, 
and 17 (“Col. 2004”). The am ounts  for 2006 are as follows (in millions); Carrier 
Plant m Service - $10,308.96, Additions - $19,991, Net Retirements - $0,000, Non- 
Deprcciable Plant - 68.161, Ineligible Plant -  120.14. A T  IB at 44; Fx. A/T-146, WP- 
2 a t 4, In. 1 ,2 , 3, I I .  and 17 (“Col 2005” ).

61 The C arrie rs’ testimony is not credible. As a matter o f  fact Mr. Van Hoecke 
previously testified in RCA docket P-97-4 explaining the difference between Form 6 
and the annual rate filings. Exs. A /T -143 at 27-28, A/T 234 at 1-2. This testimony is 
inconsistent with his testimony in this hearing. In the cited proceeding he testified 
that the primary differences are: ( I ) 8450 million removed from TSM balances and 
amortized; (2) $17 million in land treated separately by TSM -6 and (3) $56 million o f  
timing differences between property records and TSM-6. Fx. A/T-143 at 27-28.

6‘ Ex. A/T-33 at 10 (Section ll-2(c)) (the TSA states that the TAPS investment 
base is reduced by  $450 million and that amount is amortized from the period 1978 
through 1984); Ex. A /T-140 at 28-30; Ex. A /T -140 at 28 (Brown); Ex. A /T-196 at
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amount was clearly excluded from rate base as stated in the TSA. Thus, since this 
amount was excluded and amortized by virtue o f  the TSA  and the TSM  and the rates 
were charged based on the TSM , it is found that this is the correct w ay  to treat the rate 
base in a 154-B analysis, as S taff  and Anadarko/Tesoro point out. I f  the $450 million 
is added back into rate base this would result in double recovery o f  investment which 
is not allowed by the Comm ission. Carrier witness Van Hoeckc and Ganz advanced 
similar argum ents in a previous proceeding which were rejected by the Com m ission. 
To wit, in Sepulveda 63 the Com m ission did not allow a carry over o f  1983 
construction costs since it would result in over-recovery o f  investm ent and is 
inconsistent with the depreciation method SFPP used in previous contracts. The same 
reasoning is applicable here w here the Carriers have invested SI 1 billion since TAPS 
was placed in serv ice  and have collected $58 billion in revenues while expending $15 
billion in operation and maintenance. Ex. A/T 233 at 1. The am ounts  actually 
recovered by the Carriers must be recognized to avoid double recovery. Comm ission 
principles and policy do  not allow costs to be included in rates tw ice.64 Thus, it is 
found that the $450 million o f  original investment has been properly excluded from 
the Carriers’ rate base.

98. The appropriate balances for accumulated depreciation are reflected in the net 
plant balance in the Carriers ' annual rate filings.65 A nadarko/Tesoro cost o f  service 
presentation uses these correct balances. The Carriers’ varied argum ents  contesting 
the use o f  the am ounts in their annual filings are without merit. Again, the point o f  
this exercise is to determ ine what the Carriers’ actually collected. A nadarko/Tesoro 
have shown that the Carriers never used the Stipulation to set rates on TAPS via 
several witnesses in this proceeding.66 In fact, the witnesses have verified that it has 
been the TSM and not the Stipulation that has been used to set intes on TAPS. hi.

237-8; A/T RB at 45 n.32. The State gave up refunds and the Carriers reduced their 
refund liability by this settlement. See A/T Ex -181 at 28; 116-125.

63 I 17 FERC <| 6 1,285 at P 18 (2006).

64 See, Town o f  N orw ood  v. FPC, 546 F. 2d 1036 (D. C. Cir 1976); Entergy 
Services. Inc., 109 FERC •! 61095 at P 55 (2004); Kern R iver Gas Transmission Co.,
117 FERC 11 61,077 at PP 47-48 (2006).

65 The am ounts o f  accumulated depreciation are as follows (in millions); ( I ) for
2005 - $59,777 as shown in Ex. A /T -144, WP2 al 5. In.7 (“Col 2004” ) and (2) for
2006 - $58,228 as shown in Ex. A /T -146, VVP2 at 4, ln.7 (“Col 2005” ).

66 S taff  RB at 29. Tr. 2979-80 (Van Hoeckc); Ex. A /T-196 at 234-26 (Dr. 
Horst); Tr. at 867 (Confidential) (Dr. T o o f  stated that rates were not calculated using 
the Stipulation); Tr. at 1666 (W etmore, the Carriers’ witness, also stated that he was 
not aware o f  the Stipulation being used to establish rates on TAPS); A /T  IB at 55 
(citing Ex. A /T -175 at 73 (witness Folmcr who prepares the financial package that the
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99. Additionally, further p roof o f  the fact that the Carriers have recovered 
accelerated depreciation is the representations they made to the C om m ission 
recom mending approval o f  the TSA. In the Explanatory statement the parties stated 
that if  the TSA is approved accelerated depreciation will be recovered in rates. Ex. 
A/T-35 at 6, 33-32. Previously, in an APUC proceeding State w itness Horst testified 
that the parties to the TSA used a unit o f  throughput depreciation schedule accelerated 
through multiplying throughput factors. Ex. A /1 '-180 at 7. Furtherm ore, in approving 
the TSA the C om m ission  recognized that the depreciation schedule, based on an 
accelerated unit-of-produetion method, is fixed and heav ily weighted towards the 
earlier years.67

100. The evidence in this case also establishes that from 1977-1985 the revenue 
requirements and rates were calculated in the TSM-6. Ex. A/T-44 and A/T- 155, line
163.68 In the hearing proceeding in Docket No. P-86-2 Mr. Baden testified he 
reconciled actual property  data with Form 6 reports and confirmed that the TSM had 
real numbers behind them. Ex A T - 178 at 19-20. Dr. H orst 's  deposition indicates 
that TSM -6 was split in ha lf  with the first half  showing the historic pre-1983 numbers 
which became TSM -6. The ending balances from TSM -6 are identical to the 
beginning balances in Ex. G o f  the TSA. Ex. A T - 196 at 222-223. The historic 
balances in TSM -6, including operating expenses were used to determine refunds for 
the years 1982-1985 and for the determination that no refunds would be allocated 
prior to 1982. Ex. A /T  196 at 231, In 1-6 and 236. In 7-16. The rates in TSM -6 for 
1982-1985 m atch Ex. D-l to the TSA. Ex. A T -33.60 The accelerated depreciation 
used for ratem aking purposes from 1977-1983 is specified in Ex. A TC-84 through 
ATC-88, Sheet E (2006) (Highly Confidential) in each o f  the Carriers past 100 annual 
rate filings.70

Carriers rely on in setting their rates stated that TSM depreciation was used to set 
rates)). See also, Ex. A I -17-4 at 87-90 (Van Hoeckc); Carriei witnesses Toof, 
Washington, W etm ore and Ganz (Tr. 867, 1542, 1666, 2040).

67 Tram  Alaska, 33 FERC * 61, 064 at 61.139 (19 8 5 ). The record reflects that 
the Carriers reduced their refund obligations through the accelerated depreciation. 
Exs. A/T-75 at 14; A T - 183.

68 The deposition o f  Dr. Horst states that the TSM -6 applied back to 1969 (the 
first year o f  construction expenses attributable to TAPS, Ex. A /T-196 at 222 line 4-6.

6 O ther experts have testified in various proceedings. See Ex. A/T-238 
(Williams) (he would expect depreciation in rates to be used for ratemaking 
purposes); Ex. A T -2 l2 (F o lm a r)  (TSM depreciation was used to set rates.)

70 The C arrie rs ’ rate filings use the amounts o f  accelerated depreciation.
I lowever, A TC-84 through A TC-88, Sheet N refers to the accelerated depreciation as


