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Real Estate Errors and Omissions Pro&rym
, Mandatory State Programs ,
Maximum Annual Premium and Current Oroun Program Premium
December 6, 2007

State Maximum Annual Premium Group Premium as of
Colorado Not Applicable $243

ldaho $200 $165

lowa Not Applicable $150

Kentucky — $200 $140

Louisiana  $500 $184

Mississippi ~ $250 $205

Nebraska  $500 $135 (WUG)

New Mexico $200 $200

North Dakota "reasonable” as determined by $140

Real Estate Commission

Rhode Island Not Applicable $160 (2-year premium)
South Dakota Not Applicable $130

Tennes: ee  “reasonable” as determined $256 (2-year premium)

by Real Estate Commission
Wyoming  $300 $150
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Idaho Statutes

TITLE 54
PROFESSIONS, VOCATIONS, AND BUSINESSES
CHAPTER 20
IDAHO REAL ESTATE LICENSE LAW

54-2013.ERRORS AND OMISSIONS INSURANCE. (1) Eachlicensee  who is
actively licensed under this chapter shall, as a condition to licensing, carry
and maintain errors and omissions insurance to cover all licensed activities
under the provisions of thi3 chapter.

(2; The commission shall make the insurance required under the provisions
of this section available to each licensee by contracting with an insurance
provider for errors and omissions insurance coverage for each licensee after
competitive, sealed bidding in accordance with chapter 57, title 67, ldaho
Code. The exact premium shall be set by the commission by motion.

(3) Any policy obtained by the commission shall ba available to each
licensee with noright on the partof theinsurance provider to cancel
coverage for any licensee.

(4) Each licensee shall have the option of obtaining errors and omissions
insurance independently, if the coverage contained in an independently
obtained policy complies with the minimum requirements established by the
commission.

(5) The commission shall determine the terms and conditions of coverage
required under the provisions of this section including, but not limited to,
the minimum limits of coverage, the permissible deductible and the permissible
exemptions.

(6) A licensee seeking to obtain or renew an active license shall certify
to the commission that he is in compliance with the insurance requirements of
this section. A licensee who elects not to participate in the insurance
program administered by the commission shall obtain a certificate of coverage,
signed by an authorized agent or employee of the insurance carrier, reflecting
proof of insurance meeting the requirements established by the commission.
Upon request by the commission the licensee shall produce the certificate for

inspection.
17) If the commission is unable to obtain errors and omissions Lnsurance
coverage to insure all licensees who choose tc participate in the insurance

program at a reasonable premium, not to exceed two hundred dollars ($200) per
year, per licensee, the requirement of insurance coverage as provided in this
section shall be void during the applicable contract period.

(8) The commission is also specifically empowered to charge and collect
an administrative fee in addition to the premium paid from each licensee who
obtains errors and omissions insurance through the commission contract, which
fee shall not exceed ten dollars [$10.00) per licensee. This administrative
fee shall be of an amount sufficient to raise that revenue required to
administer the provisions of this section. The limit in subsection (7) of this
section applies only to premium cost and not to any administrative fee

charged.

The Idaho Coda la nade available on the Internet by the ldaho Legislature aa a public aarrioa.
Thia Intornot voralon of tho Idaho Codo may not bo uaod for ceaeeroial purposes, nor eey this
database bo published or repackeyed for cooM icial sale without expreaa written permission.

Search the Idaho Statutes
Available Reference; Search Instructions.

http://lwww 3.state.id.us/cgi-bin/newidst?sctid=540200013.K 9/26/2005


http://www3.state.id

Lo 'ju-Ai

Added by Act* 1983, No. 381,88 1 Act* 1989, No. 655,88 1.efT. Jan. I, 1990; Acts 1995, No. 1207,88 1

881466. Errors and omissions insurance; mandatory for all licensees

A. All active licensees licensed in accordance with the provisions of this Chapter arc mandated to carry errors and
omissions insurance to cover all activities contemplated under this Chapter.

B. The commission shall make the insurance mandaied under this Section available to all licensees by contracting
with an insurance provider having a current rating in A.M. Best of A or better for a group policy after competitive,

sealed bidding and awarding such contract pursuant to requirements established by the commission. Such issuance
and award shall be exempt from the provisions of Chapters 16 and 17 of Title 39 ofthe Louisiana Revised Statutes

of 1950.

C. Any policy obtained by the commission must be availab.. o all licensees with no right on the pan of the
insurance provider to cancel any licensee.

D. Licensees shall have the option of obtaining errors and omissions insurance independently, provided that the
coverage contained in such policy complies with the minimum requirements established by the commission.

E. The commission shall determine the terms and conditions of coverage mandated under this Section, including but
not limited to the minimum limits of coverage, the permissible deductible, and permissible exemptions.

F. Each licensee shall be notified ofthe required terms and conditions of coverage for the annual policy at least
thirty days prior to the annual renewal date. A certificate of coverage, showing compliance with the required terms
and conditions of coverage, must be filed with the commission by the annual license renewal date by each active
licensee who opts not to participate in the group insurance program administered by the commission.

G. Active licensees applying for inactive status and those licensees renewing their license while in an inactive status
may do so without the required coverage mandated by this Section.
H. Should the commission be unable to obtain errors and omissions insurance coverage to insure all licensees who

chose to participate in the group insurance program at a reasonable cost, not to exceed five hundred dollars for
coverage, the insurance requirement mandated by this Section shall be void during the applicable contract year.

Acts 1988, No. 849,88 |,cff. Jan. 1,1990; Acts 1989, No. 655,88 I.cfT. Jan. I, 1990; Acts 1995, No. 1207,88 1;
Acts 1997, No. 845.88 1; Acts 2001. No. 924,88 1
§81467. Agency

A. Licensees shall provide the parties to a real estate transaction with an agency disclosure informational pamphlet,
and where applicable, a dual agency disclosure form as mandated under R.S. 9:3897.

B. The commission may prescribe such agency disclosure forms or pamphlets as it deems necessary for the
enforcement of this Section.

Acts 1991.No. 354,88 1.efT. Jan. 1 1992; Acts 1997.No. 32,88 |

§81468. Psychologically impacted property
A. The fact or suspicion that a property might be or is psychologically impacted, such impact being the result of
facts or suspicions, including but not limited to:

(1) Thai an occupant of real property is, or was at any time suspected to be, infected, or has bee. "fected with
Human Imrnutio-deficiency Virus or diagnosed with Acquired Immune Deficiency Syndrome, ot any other disease
which has been determined by medical evidence to be highly unlikely to be transmitted through the occupancy ofa

dwelling place; or

(2) That the property was. or was at any time suspected to have been, the site of a homicide, or other felony, or a
suicide; is not a material fact or material defect regarding the condition of real estate that must be disclosed in a real

estate transaction.

B. No cause of action shall arise against an owner of real estate  his or her agent for the failure to disclose to the
transferee that the transferred property was psychologically impacted as defined in Subsection A.

Acts 1991, No. 336,88 I.
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43-23-18. Injunctions authorized to enforce law. If an 2/) [son or enﬂt){ as e rT%aced
in any act or practice that consttttges orwil cons tute awolatn\t% th s ch fer, the comniission
may cpmmence an action jn the |stnct court of t e county Inwnich t son or ent resides
or in the district court of t]h oun ich the acé [ prr]acttce occu.r ed an | nt njunction to
enforce C eg] liance with this c apt ror rules a op actloﬁ e comm| jon. n ﬂ mission IS

0 |ve any bond for commenct owin n.or
|n VIO ation of this cﬂa ter qr rtles a optgf the

ent| n%a g n an act or rachcg é
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43-23-19 Errors and omtssmh a? (furance required of sa] ersons and prokers -
Rules real esnaecornpttsston S opt arﬁ) rsuant aﬂ pter 28-32 re mng as a
Hdbon of licensure that, e V\%ctnf]e %jan ar}/ % thereatter, all real esfate S esg SIS
0 ers except those inacfive ficenses, carmy errors and omissions insurance
covenng all activities contemplated undert IS chapter.

43-23-20, Group |nsurance coverage. authorized - Independent errors and
omissions coverage. . The real estate commission ma negotiate by bid with an_insurance
provider for a group poI|c under which coverage is available t0 all licenSees with no right on the
part of the insurer to canceI coverag e providéd to antt)/ licensee, except as provided by rules
adopted by the commission. A |censee may obtain errors and omissions insurance
independently if 1 e coverage complies with the mlnlmum requirements established by the

commission.

43-23-21. Commission to determine conditions of errorj and omissions coverage.
The real estate commlssmn shall determine the terms and conditions of errors and omissions
coveragD required by this chapter, including the minimum limits of coverage, the permissible
deductible, an ‘he permlssmle exceptions.

43-23-22. Notice of terms and conditions of errors and omissjons - Certificate of
coverage. Each licensee must be notified of the requned terms and condjtions of coverage at
least thirty da)(s before the annual license renewal date. A certificate of coverage, showing
compliance with the required t rms and conditions of coverage, must be |Ie]d annuall¥ with the
real estate commlssmn each licensee who elects not to participate in the group insurance

program administered by the real estate commission.

43%F -23.  Errors and omissions coverage not required if premium limit
unobtainable. If the real estate commission is unable To obtain errors and omissions insurance
coverage at a reasonable premium, the errors and omissions insurance requirement of this
section"does not apply during the year for which coverage cannot be obtained.
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(@) Abroker may be compensated by more than one (1) party for services ina
transaction, if those parties have consented inwriting to the shared payment prior to
seller and buyer entering into a contract to buy or sell.

() An agreement authorizing a broker who originally agreed in writing to act as an agent
to: buyer or seller with respect to a particular real estate transaction to act instead as an
ir cimediary to that party, shall provide that the party agreeing to the new relationship
shall not be liable fcr any commission greater than the commission the party would have
been liable to pay under the initial agreement. Any contract provision in violation of this
subsection is void and unenforceable.

33-28-309. Disclosure type.

Any disclosure under W.S. 33-28-306 shall be in a font size of 12 point or greater.

AKTICLE 4 - ERRORS AND OMISSIONS INSURANCE

33-28-401. Errors and omissions insurance; rulemaking authority; commission duties;
certificate of coverage; administrative fee.

(@ Beginning January 1, 2008, an applicant for a real estate license pursuant to W.S. 33-
28-106, a licensee renewing a license or an inactive licensee activating a license pursuant
to W.S. 33-28-118, shall submit proof of insurance coverage through the group plan

prov ided pursuant to this section or through certification of optional coverage.

(b) The commission shall make errors and omissions insurance available to all licensees
by contracting with an insurer for a group policy after competitive bidding. Any group
policy obtained by the commission shall be available to all licensees and shall prevent the
insurer from canceling any licensee. Licensees may obtain errors and omissions insurance
independently if the coverage complies with the minimum requirements established by

the commission.



(c) The commission shall promulgate rules and regulations neccssar,  specify the terms
and conditions of coverage required under this section, including the minimum limits and
terms of the coverage, the permissible deductible and permissible exemptions. Each
licensee shall be notified of the required terms and conditions at least thirty (30) days
prior to the license renewal date. Each licensee who elects not to participate in the group
program administered by the commission shall file a certificate of coverage showing
compliance with the required terms and conditions with the commission by the license

renewal date.

(d) Ifthe commission is unable to obtain errors and omissions insurance coverage to
insure all licensees who elect to participate in the group program, at a reasonable annual
premium not to exceed three hundred dollars ($300.00) per licensee, the errors and
omissions insurance requirement of this section shall not apply during the year for which
the commission cannot obtain the errors and omissions insurance coverage. The
maximum premium amount shall be adjusted annually by the annual rate of inflation in
this state for the preceding twelve (12) month period as calculated by the department of
administration and information.

() The commission shall charge and collect an administrative fee in addition to the
premium paid from each licensee who obtains errors and omissions insurance through the
commission. This administrative fee shall be of an amount sufficient to cover the
administration of this section and shall not exceed ten percent (10%) of the premium. The
maximum premium specified in subsection (d) of this section applies only to premium
cost and not to any administrative fee charged.
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p INDINGS AND RECOMMENPATIQNg

Recommendation No. 1

The legislature should consider amending the statutes related to the Real Estate Surety' Fund
to provide more complete, effective, and efficient consumer protection to claimants.

Prior Finding

Alaska Statutes regulate the dollar amount of limits that can be made on Real Estate Surety
Fund (RESF) claims, the notification process of claim awards, and the nature of the claim
that can be filed. Specifically, the previous recommendation included these findings:

1 When RESF was originally established by statute in 1974, the individual claim limit was
set at $10,000 and the aggregate claim limit was restricted at $50,000. At the time of the
last audit, in 2003, these claim limits remained at the original amounts. The audit found
that each of the last five successful claim payments had alleged losses exceeding the
$10,000 limit. Also, Alaska’s claim and aggregate fund limits for the surety fund were
low compared to other states, where the average individual claim limit was just over
$21,000 and the average aggregate limit was just under $70,000. As a result, the
recommendation suggested increasing RESF claim limits to $20,000 for individual

claims and $100,000 for aggregate claims per licensee.

2. Claims against RESF are administered under the state’s Administrative Procedures Act
(APA). Under APA, a respondent has the right to appeal a RESF decision, a claim
payment is not paid from the fund until an appeal is tiled and considered, or the
respondent waives their appeal rights. The last audit found that this procedure resulted in
a situation where a successful claimant was waiting over nine months to receive their
claim payment because the Division of Corporations, Professional, and Business
Licensing (division) was not able to locate or notify the respondent of their rights to
appeal. Thus, the recommendation suggested permitting the Real Estate Commission
(REC or commission) to disburse RESF claim awards after they have made a good faith

cTort to locate the respondent.

3. State law specifics that RESF can be used to reimburse an individual for a loss "Suffered
in a real estate transaction as a result offraud, misrepresentation, deceit." During the
last audit, two instances were identified where respondents attempted to have claims
dismissed because the transaction involved purchasing a mobile home. The respondents
argued that since mobile homes are considered personal property, rather than real
property, the sale docs not represent a "real estate transaction.” The hearing officer
disallowed these arguments because the intent of the fund is to compensate victims of
fraud., misrepresentation, and deceit on the part of licensees. Despite the hearing officer

CIMMOM [I(IMIMN VM
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rulings, these administrative hearing decisions do not have any value in establishing
recognized precedence. Consequently, the recommendation suggested amending statutes

to specify mobile home transactions as subject to RESF claims.

Legislative Audit’s Current Status
The current status of the recommendation is as follows:

1 This issue is partially resolved. The legislature increased the individual claim limits to
$15,000; however, the prior aggregate claim limit of $50,000 remains unchanged. During
our current review period, the $ 15,000 individual limit did not hinder awards to claimants
from the fund. Conversely, the $50,000 aggregate limit restricted at least one award

provided to claimants. In this instance, the hearing officer awarded $10,850 more than
the $50,000 aggregate limit. REC could not disburse the entire award due to the statutory
limit.

2. This issue is resolved. The legislature modified statutes to allow proof of notice to satisfy
due process requirei mts for RESF actions.

3. This issue is not resolved. The RESF statutes have not been modified to permit mobile
home transactions as being subject to RESF claims. During our period of review, we did
not identify any RESF claims for mobile home transactions.

Based on the current status of these issues, we recommend the legislature reconsider making
some increase to RESF aggregate claim limits, as well as making mobile home transactions

eligible under RESF claims.

Recommendation No. 2

The director of Boards and Commissions. Office of the Governor, should verify board
members satisfy all statutory requirements prior to being appointed.

During 2007, a board member was appointed to the commission without meeting
the professional experience requirements outlined in statute. Alaska Statute 08.88.041(a)
requires brokers and associate brokers to be licensed in Alaska for at least three years before
being appointed to the commission. This board member was an associate broker for less than

two years prior to his appointment.

Boards and Commissions’ staff overlooked this board member’s lack of professional
experience when appointing the member to the commission. This appointment could result in
commission decisions not being supported by adequate professional experience. e
recommend the director of Boards and Commissions verify that potential board members

satisfy all statutory requirements prior to being appointed.
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Bailey
2/21/08

CS FOR HOUSE BILL NO. 357(L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIFTH LEGISLATURE - SECOND SESSION
BY TIIE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSL LABOR AND COMMERCE COMMITTEE BY REQUEST

A BILL
FOR AN ACT ENTITLED
"An Act requiring errors and omissions insurance for real estate licensees; renaming the
real estate surety fund as the real estate recover}' fund and relating to that fund, and
redefining the procedures and criteria used by the Real Estate Commission to make an
award from the fund to a person suffering a loss caused by certain misconduct of real

estate licensees; requiring a real estate licensee to maintain an office in the state; and
providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.88.071(a) is amended to read:
(@ The commission shall
(1) determine whether applicants meet requirements for licenses under
this chapter and issue licenses to those who qualify;
(2) prepare and grade examinations;
(3) after hearing, have the authority to suspend or revoke the license of

-1- CSHB 357(L&C)
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a licensee or impose other disciplinary sanctions authorized under AS 08.01.075 on a
licensee who
(A) with respect to a real estate transaction
(i) made a substantial misrepresentation;
(i) made a false promise likely to influence, persuade,
or induce;
(iii) in the case of a real estate broker, pursued a
flagrant course of misrepresentation or made a false promise through

another real estate licensee;
(iv) has engaged in conduct that is fraudulent or

dishonest;
(v) violates AS 08.88.391,;
(vi) violates AS 08.88.396;
(B) procures a license by deceiving the commission, or aids

another to do so;
(C) has engaged in conduct of which the commission did not

have knowledge at the time the licensee was licensed demonstrating the
licensee's unfitness to engage in the business for which the licensee is licensed;

(D) knowingly authorizes, directs, connives at or aids in
publishing, distributing, or circulating a material false statement or
misrepresentation concerning the licensee's business or concerning real estate
offered for sale, rent, or lease, or managed in the course of the licensee's
business in this or any other state or concerning the management of an
association in the course of a licensee's business in this or another state;

(E) ifareal estate broker, wilfully violates AS 08.88.171(d) or
08.88.291;

(F) if an associate real estate broker, claims to be a real estate
broker, or, if a real estate salesperson, claims to be a real estate broker or

associate real estate broker;
(G) if a real estate broker, employs an unlicensed person to

perform activities for which areal estate license is required;

CSHB 357(L&C) -2-
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(H) if an employed real estate licensee of a real estate broker,
fails immediately to turn money or other property collected in a real estate

transaction over to the employing real estate broker; or

() fails to carry and maintain errors and omissions

insurance with terms and conditions established by the commission under

AS 08.88.172;

(4) prosecute, through the Department of Law, violations of the
provisions of this chapter or lawful regulations adopted under this chapter;

(5) release for publication in a newspaper of general circulation in the
locale of the offending person's principal office registered with the commission notice
of disciplinary action taken by the commission against a person licensed under this
chapter;

(6) issue a temporary permit to the personal representative of the estate
of a deceased real estate broker or to another person designated by the commission
with the approval of the personal representative of the estate in order to secure proper
administration in concluding the affairs of the decedent broker's real estate business;

(7) issue a temporary permit to the personal representative of a legally
incompetent real estate broker or to another person designated by ihe commission with
the approval of the personal representative of the broker in order to secure proper
administration in temporarily managing the real estate business of the broker;

(8) establish and periodically revise the form of the seller's property
disclosure statement required by AS 34.70.010;

(9) have the authority to levy civil fines as established in this chapter;

(10) revoke the license of a broker or associate broker who is
convicted of a felony or other crime committed while licensed under this chapter that,
in the judgment of the commission, affects the ability of that person to practice as a
broker or associate broker competently and safely or who is convicted of forgery,
theft, extortion, conspiracy to defraud creditors, or fraud; notwithstanding
AS 08.88.171, a person whose license is revoked under this paragraph is not qualified
for a license under AS 08.88.171(a) or (b) until seven years have elapsed since the

person completed the sentence imposed for the conviction.

-3 CSHB 357(L&C)
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*Sec. 2. AS 08.88.071(b) is amended to read:

(b) When an award is made from the real estate recovery [SURETY] fund
under this chapter, the commission may suspend the license of the real estate licensee
whose actions formed the basis of the award. A suspension ordered under this
subsection shall be lifted if the licensee reaches an agreement with the commission on
terms and conditions for the repayment to the real estate recovery [SURETY] fund of
the money awarded to the claimant [AND THE COSTS OF HEARING THE CLAIM
UNDER AS 08.88.465] and if the licensee satisfies the requirements of AS 08.88.095.
The suspension shall be reimposed if the licensee violates the terms of a repayment

agreement entered into under this subsection.

*Sec. 3. AS 08.88.171(b) is amended to read:
(b) A natural person qualifies for an associate real estate broker license if the

person passes the brokers examination, applies for the license within six months after
passing the examination, submits satisfactory proof of successful completion of the
education requirements of AS 08.88.091, has had at least 24 months of active and
continuous experie-ice as a real estate licensee within the 36 months immediately
preceding application for the license, furnishes satisfactory proof that errors and
omissions insurance required under AS 08.88.172 has been obtained, is not under
indictment for or seven years have elapsed since the person has completed a sentence
imposed upon conviction of a felony or other crime that, in the judgment of the
commission, affect the person's ability to practice as an associate real estate broker
competently and safely or upon conviction of forgery, theft, extortion, conspiracy to
defraud creditors, or fraud, and is employed by a licensed real estate broker as an
associate real estate broker. Unless the associate broker fails to satisfy the educational
requirements of AS 08.88.095 or renew the license, or the associate broker's license is
suspended or revoked, the associate broker's license continues in effect as long as the
associate broker is employed by a licensed real estate broker as an associate broker. If
the associate broker stops being employed by a licensed real estate broker, the
associate broker's license is suspended from the time the associate broker stops until
the associate broker satisfies the educational requirements of AS 08.88.098 and
(1) again is employed by a real estate broker as an associate broker; or

CSHB 357(1.&C) -4-
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(2) becomes an owner of a real estate business or is employed as a re<
estate broker by a foreign or domestic corporation, partnership, limited partnership, or
limited liability company, in which case the associate broker's license shall be returned
to the commission by the associate broker, and the commission shall issue the licensee

a broker's license.

* Sec. 4. AS 08.88.171(c) is amended to read:
(c) A natural person qualifies for a real estate salesperson license if the person

passes the real estate salesperson examination, applies for the license within six
months after passing the examination, submits satisfactory proof of successful
completion of the education requirements of AS 08.88.091, is at least 19 years of age,
furnishes satisfactory proof that errors and omissions insurance required under
AS 08.88.172 has been obtained, is not under indictment for a felony or other crime
that, in the judgment of the commission, affects the individual's ability to practice as a
real estate salesperson competently and safely or under indictment for forgery, theft,
extortion, conspiracy to defraud creditors, or fraud, or, if convicted of such an offense,
seven years have elapsed since the person completed the sentence imposed upon
conviction. Unless the salesperson fails to satisfy the educational requirements of
AS 08.88.095 or renew the license, or the real estate salesperson's license is suspended
or revoked, a real estate salesperson's license continues in effect.
* Sec. 5. AS 08.88 is amended by adding a new section to read:
Sec. 08.88.172. Errors and omissions insurance, (@) A person licensed as a
real estate broker, associate real estate broker, or real estate salesperson shall, as a
condition of licensing, carry and maintain errors and omissions insurance to cover all
activities for which licensing is required under AS 08.88.161.
(b) The department shall establish by regulation the terms and conditions of

the errors and omissions insurance required by this section, including

(1) coverage requirements;

(2) limits of coverage;

(3) deductible amounts;

(4) limitations on cancellation terms;

(5) the maximum amount that the department may charge for the

5 CSHB 357(L&C)
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insurance; and
(8) the method for adjusting these amounts based on the Consurr

Price Index for all urban consumers for the Anchorage metropolitan area compiled by
the Bureau of Labor Statistics, United States Department of Labor.
(c) A licensee may obtain the errors and omissions insurance required by (a)

of this section by
(1) an insurance policy that may be made available to licensees by the

departmente or
(2) independently obtaining errors and omissions insurance that
complies with the requirements established under (b) of this section.

(d) The department shall obtain an errors and omissions insurance policy for
licensees that meets the minimum terms and conditions established under (b) of this
section using a competitive sealed bid process under AS 36.30 (State Procurement
Code). The department may charge a licensee a reasonable administration fee and a
premium .or coverage.

(e) If the department is unable to obtain an errors and omissions insurance
policy to insure licensees, the requirement that a real estate licensee carry and
maintain errors and omissions insurance under AS 08.88.172 is void during the period
that the department is unable to obtain the insurance.

(H A licensee seeking to obtain or renew a license shall certify to the
commission that errors and omissions insurance has been obtained. A licensee who
elects to independently obtain errors and omissions insurance shall provide a
certificate of coverage with the application to obtain or renew a license.

* Sec. 6. AS 08.88.173(b) is amended to read:
(b) If a loss covered by the fidelity bond required under this section is also

reimbursable from the real estate recovery [SURETY] fund, the owners’ association
that suffered the loss may not recover under the bond until the association has

obtained a final judgment, final arbitration award, or a settlement agreement
and filed a claim for an award [REIMBURSEMENT] under AS 08.88.460 [AND

PROCEEDINGS RELATING TO THE CLAIM ARE CONCLUDED].
*Sec. 7. AS 08.58.281 is amended to read:

CSHB 357(L&C)
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See. 08.88.281. Real estate recovery [SURETY) fund. Before issuing a
license to an applicant under this chapter, the commission shall ensure that the
applicant has complied with the provisions of AS 08.88.455 and is covered by the real
estate recovery [SURETY) fund established in AS 08.88.450.

* Sec. 8. AS 08.88.291(a) is amended to read:
(@ A person licensed as a real estate broker shall, by registering with the

commission, inform the commission of the person's principal office and of any branch
offices of the person's real estate business and include in the information the names of
the real estate licensees who are employed at each office. A real estate licensee may
do real estate business only through a principal office or from a branch office
registered by the broker by whom the licensee is employed. Failure of a real estate
broker to maintain a place of business in the state or to inform the commission of its
location and the names and addresses of all real estate licensees employed at each
location by the broker is grounds for the suspension or revocation of the broker's

license.
*Sec. 9. AS 08.88.291(d) is amended to read:
(d) The commission shall mail all notices pertaining to a license or recovery

[SURETY] fund action taken under this chapter or a regulation adopted under this
chapter to the current address or addresses of a licensee obtained under this section.
Proof of notice provided under this subsection satisfies due process notice

requirements.

*Sec. 10. AS 08.88.391(b) is amended to read:
(b) The failure of a licensee to disclose a conflict of interest as required under

this section docs not give rise to a cause of action by a private person. However, the
commission may, under AS 08.88.071, impose a disciplinary sanction for violation of
this section [, AND A CLAIM MAY BE FILED BY A PRIVATE PERSON UNDER
AS 08.88.460 IF THE VIOLATION CONSTITUTED FRAUD,
MISREPRESENTATION, OR DECEIT AND THE PERSON SUFFERED A LOSS

AS A RESULT OF THE VIOLATION], 1

*Sec. 11. AS 08.88.450 is amended to read:
Sec. 08.88.450. Real estate recovery [SURETY] fund, (a) The real estate

7- CSHB 357(L&C)
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recovery [SURETY] fund is established in the general fund to carry out the purposes
of AS 08.88.450 - 08.88.495. The fund is composed of payments made by real estate
licensees under AS 08.88.455, filing fees retained under AS 08.88.460, income earned
on investment of the money in the fund, and money deposited in the fund under (c) of
this section. Money in [APPROPRIATED TO] the fund does not lapse. The

commission may make payments from the fund for awards fi m the fund under

AS 08.88.450 - 08.88.495 [AMOUNTS IN THE FUND MAY BE APPROPRIATED
FOR CLAIMS AGAINST THE FUND], for hearing and legal expenses directly
related to fund operations and claims, and for real estate educational purposes.

(b) The Department of Commerce, Community, and Economic Development
shall provide the commission every three months with a statement of the activities of,
balances in, interest earned on, and interest returned to the real estate recovery

1
1 [SURETY] fund.

\A (c) If money from the real estate recovery [SURETY] fund is expended to
If prepare, print, manufacture, sponsor, produce, or otherwise provide an item or a
\t service to a member of the public, to a real estate licensee, to a potential real estate
17 licensee, or to another person, any money paid by the person to the commission, either
18 directly or through an agent or contractor of the commission, to receive the item or
19 service shall be deposited in the fund. In this subsection, “an item or a service"
20 includes an information pamphlet, an examination preparation packet, an educational
21 course, the certification of a real estate education course, and the approval of a real
22 estate education instructor.

23 *Sec. 12. AS 08.88.455 is amended to read:

24 Sec. 08.88.455. Payments by real estate licensees, (a) A real estate licensee,
25 when applying for or renewing a real estate license, in lieu of obtaining a corporate
26 surety bond, shall pay to the commission* in addition to the license fee, a recovery
27 [SURETY] fund fee not to exceed $125 After each two-year licensing cycle, if the
28 commission finds that the average balance in the recovery [SURETY] fund during the
29 two-year licensing cycle was less than $250,000 or more than $500,000, the
30 commission shall by regulation adjust the recoven' [SURETY] fund fees so that the
3 average balance of the recovery [SURETY] fund during the next two-year licensing

357(L&C) -8-
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cycle is anticipated to be an amount that is not less than $250,000 or more than
$500,000. In this subsection, "average balance™ means the average balance after taking
into account anticipated expenditures for awards from [CLAIMS AGAINST] the
fund [, FOR HEARING] and legal expenses directly related to fund operations [AND

CLAIMS], and for real estate educational purposes.
(b) All fees collected under this section shall be paid at least once a month by

the department into the general fund. These payments ihall be credited to the real

estate recovery [SURETY] fund.

* Sec. 13. AS 08.88.460(a) is amended to read:
(@ Subject to (e) of this section, a person seeking an award from the

recovery fund [REIMBURSEMENT] for a loss suffered in a real estate transaction as
a result of fraud, an intentional tort [MISREPRESENTATION], deceit, or the
conversion of trust funds or the conversion of community association accounts under
the control of a community association manager on the part of a person [LICENSEE]
licensed under this chapter shall

(1) obtain a final judgment from a court of competent jurisdiction,
a final arbitration award, or a settlement agreement with a licensee that involves
a perst n committing fraud, an intentional tort, deceit, the conversion of trust
funds, or the conversion of community association accounts:

(2) submit an affidavit describine the efforts made to collect the
final judgment, final arbitration award, or settlement agreement stating that the
person has used due diligence to collect the amount due, stating that the
judgment, arbitration award, or settlement agreement is uncollectable using
reasonable efforts, and that the conduct that is the subject of the judgment,
arbitration award, or settlement agreement involved an activity for which a
person must obtain a license under AS 08.88.161;

(3) make a claim to the commission for an award from the recovery
fund [REIMBURSEMENT] on a form furnished by the commission; in [. IN] order to
be eligible for an award [REIMBURSEMENT] by the commission, the claim form
must be filed within two years after the date of a judgment, arbitration award, or

settlement agreement that is [THE OCCURRENCE OF THE FRAUD,

-9- CSIIB 357(L&C)
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1 MISREPRESENTATION, DECEIT, OR CONVERSION OF TRUST FUNDS OR
2 THE CONVERSION OF COMMUNITY ASSOCIATION ACCOUNTS UNDER
3 1 THE CONTROL OF A COMMUNITY ASSOCIATION MANAGER CLAIMED
4 AS] the basis for the award from the recovery fund is no longer subject to appeal:
5 the [REIMBURSEMENT. THE] form must [SHALL] be executed under penalty of
6 unsworn falsification in the second degree and must include
7 1 (A) [THE FOLLOWING: (1)] the name and address of each
8 real estate licensee involved:
9 IB) acopy of the final judgment final arbitration award, or
10 settlement agreement:
n IC) a copy of the affidavit asserting due diligence but lack
12 of success in collecting the entire amount due;
13 {D) [(2)] the amount of the final judgment, final arbitration
14 award, or settlement agreement that remains unpaid IALLEGED LOSS:
15 1 (3) THE DATE OR PERIOD OF TIME DURING WHICH THE
16 ALLEGED LOSS OCCURRED,;
17 (4 THE DATE UPON WHICH THE ALLEGED LOSS WAS
18 DISCOVERED];
19 £E) [(5)] the name and address of the claimant; and
20 {IQ[(6)] ageneral Statement of facts relative to the claim.

21 *Sec. 14. AS 08.8s 460(b) is amended to read:
(b) The commission shall send a [A] copy of a claim filed [WITH THE

22

23 COMMISSION] under (a) of this section [SHALL BE SENT] to each real estate
24 licensee named in (a)(3) of this section [ALLEGED TO HAVE COMMITTED THE
25 MISCONDUCT RESULTING IN LOSSES, TO THE PRINCIPAL REAL ESTATE
26 BROKER EMPLOYING A LICENSEE ALLEGED TO HAVE COMMITTED THE
27 CONDUCT RESULTING IN LOSSES, AND TO ANY OTHER REAL ESTATE
28 LICENSEE INVOLVED IN THE TRANSACTION AT LEAST 20 DAYS BEFORE
29 ANY HEARING HELD ON THE CLAIM BY THE OFFICE OF
30 ADMINISTRATIVE HEARINGS (AS 44.64.010)].

3 *Sec. 15. AS 08.88.460(d) is amended to read:

CSHB 357(L&C) -10-
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(d) A claimant under this section shall pay a filing fee of S250 to the
commission at the time the claim is filed. The filing fee shall be refunded if the
(1) commission makes an award to the claimant from the real estate

recovery [SURETY] fund; or
(2) claimant withdraws the claim [CLAIM IS DISMISSED UNDER

(c) OF THIS SECTION; OR

(3) CLAIM IS WITHDRAWN BY THE CLAIMANT BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS (AS44.64010) HOLDS A
HEARING ON THE CLAIM].

*Sec. 16. AS 08.88.465(a) is repealed and reenacted to read:
(@ If the commission receives a claim for an award from the recovery fund

that complies with the requirements of AS 08.88.450 - 08.88.495, the commission

shall make an award from the recovery fund in an amount not to exceed $15,000. Not

more than $15,000 may be paid for each transaction, regardless of the number of

persons injured or the number of parcels of real estate involved in the transaction.
*Sec. 17. AS 08.88.472(a) is amended to read:

(@ The commission may charge [TO] the real estate recovery [SURETY]
fund for [HEARING AND LEGAL] expenses related to fund operations [AND
CLAIMS]. The commission shall deposit into the real estate recovery [SURETY]
fund amounts recovered for these expenses from the licensee under AS 08.88.071(b)

or from other parties under AS 08.88.490.

*Sec. 18. AS 08.88.472(d) is amended to read:
(d) Ifthe salary of an employee is entirely or partially paid for from money in

the real estate recovery [SURETY] fund, the employee may perform administrative
duties fcr the commission in addition to any duties the employee performs that are
related to the real estate recovery [SURETY] fund. AS 08.88.910 does not apply to
this subsection.

* Sec. 19. AS 08.88.475 is amended to read:
Sec. 08.88.475. Maximum liability, (&) The maximum liability of the real

estate recovery [SURETY] fund may not exceed $50,000 for any one real estate

licensee.
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(b If the $50,000 liability of the fund as provided in (a) of this section is
insufficient to pay in full the valid claims of all persons who have obtained a final
judgment, final arbitration award, or settlement agreement involving [FILFD
CLAIMS AGAINST] an individual licensee and have filed claims for an award
from the recovery fund, the $50,000 shall be distributed among the claimants in the
ratio that their individual claims bear to the aggregate of valid claims, or in another
manner that the commission considers equitable. Distribution shall be among the
persons entitled to share in the recovery without regard to the order in which their
claims were filed.

* Sec. 20. AS 08.88.480 is amended to read:
Sec. 08.88.480. Order of claim payment. If the money deposited in the real

estate recovery [SURETY] fund is insufficient at a given time to satisfy a legally
[DULY] authorized claim against the fund, the commission shall, when sufficient
money has been deposited in the fund and appropriated, satisfy unpaid claims in the
order that the claims were originally filed, plus accumulated interest at the rate of eight
percent a year.

*Sec. 21. AS 08.88.490 is amended to read:
Sec. 08.88.490. Right to subrogation. When the commission has paid to a

claimant from the real estate recoven' [SURETY] fund the sum awarded by the
commission, the commission shall be subrogated to all of the rights of the claimant to
the amount paid, and the claimant shall assign all right, title, and interest in that
portion of the claim to the commission. Money collected by the commission on the
claim shall be deposited to the real estate recovery fSURETY! fund.

* Sec. 22. AS 08.88.495 is amended to read:
Sec. 08.88.495. Disciplinary action |A(JAINST BROKERS AND

SALESMEN]|. Repayment in full of all obligations to the real estate recoven’
[SURETY] fund does not nullify or modify the effect of disciplinary proceedings
brought under the provisions of this chapter.
* Sec. 23. AS 08.88.990 is amended by adding new paragraphs to read:
(13) "final arbitration award" means an arbitration award for which

there is no further right to appeal;

CSHB 357(L&C) -12-
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(14) “final judgment" means a judgment for which there is no furth(
right to appeal.
* Sec. 24. AS 08.88.460(c), 08.88.465(b), 08.88.465(c), 08.88.465(d), 08.88.465(e
08.88.465(0, 08.88.470, 08.88.472(b), 08.88.472(c), and 08.88.474 are repealed.
* Sec. 25. The uncodified law of the State of Alaska is amended by adding a new section to
read:
TRANSITIONAL PROVISIONS: REGULATIONS. The commission may proceed to
adopt regulations necessary to implement this Act. The regulations take effect under AS 44.62
(Administrative Procedure Act), but not before the effective date of the amendments made by
secs. 1-24 of this Act.
* Sec. 26. Section 25 of this Act takes effect immediately under AS 01.10.070(c).
* Sec. 27. Except as provided in sec. 26 of this Act, this Act takes effect March 1, 2010.

-13- CS1IB 357(L&C)
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Sponsor Statement

“An Act relating to education requirements for licensure as a certified
public accountant”

HB 379 corrects a problem that occurred as a result of the passage of
House Bill 274 in 2006, which became effective on January 1, 2008.
HB 274 updated Alaska’s statutory framework regulating the
professional practice of accounting. The bill was supported by the
Alaska Society of Certified Public Accountants and the Alaska Board of
Public Accountancy as a way to increase accountability in their own

profession.

One of the changes made by House Bill 274 was to change the
education requirements to obtain a CPA license. Prior to passage of
the bill, there were two allowable educational tracks:

(1) An accounting degree with two years of experience; or

(2) any degree with three years of accounting experience.

House Bill 274 repealed (2), which inadvertently prohibited candidates
who were already out of school and working towards meeting the
experience requirement from receiving licensure, unless they went
back to school to get an accounting degree. The change proposed by
House Bill 379 would “grandfather in” people who received their
baccalaureate degrees before January 1, 2008.

This change is supported by the Alaska Board of Public Accountancy.
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$ 08.04.120

Delayed amendment of section. —Under 10 ments. An applicant lor ii certified public accountant
and 58. eh 16. SLA 2006. ell'eclivc January |, 2008, license shall be at Icimt 19 years of ape and of good
this section will read os fellows: “Personal require- inoral character."

Sec. 08.04.120. Educational and experience requirements, (a) Tie education
and experience requirements for an applicant are as follows:

(Il a baccalaureate degree or its equivalent conferred by a college or university
acceptable to the board and additional semester hours ofpost-baccalaureate study so that
the total educational program includes at least 150 hours, with an accounting concen-
tration or equivalent us determined by the bourd by regulation to be appropriate, and two
years of accounting experience satisfactory to the board; or

(2>a baccalaureate degree or its equivalent conferred by a college or university
acceptable to the board and additional semester hours of post-baccaluureate study so that
the total educational program includes at least 150 hours, and three years of accounting
experience satisfactory- to the board.

ib) Notwithstanding (a) of this section, the board may grant a certificate to an
applicant who has not completed the 150-hour educational program required by ia) of this
section if the applicant has received a baccalaureate degree, or its equivalent, before
January 1, 2001, from a college or university acceptable to the board, and if the upplicant
satisfies the other criteria established by the board by regulation for receiving the
certificate. (8 3(3) — 16) ch 187 SLA 1960; am & 14 ch 6 SLA 1984; am § 4 ch 21 SLA
1991; am 88 5, 6 ch 62 SLA 1991; am 88 22, 23 ch 29 SLA 1996)

Delayed amendment of section. — Under un
nnd 58, ch. 16, SI.A 2006, effective January 1 2008,
this section will mad as follows: “Educational and
experience requirements, mi The educu. in and ex-
perience requirements for nn applicant are a bacca-
laureate degree or its equivalent conferred by a ¢ -
lege or university acceptable to the Ixiard and
additional semester hours of post-baccalaureate study
so that the total educational program includes at least
150 hours, with un accounting concentration or equiv-
alent as determined by the board by regulation to lie

appropriate, and two years of accounting experience
satisfactory to the Ixiard.

“ibl Notwithstanding (a) of this section, the board
may grant a license to an applicant who has not
completed the 150-hour educational program required
by (al of this section if the applicant has recoiled a
baccalaureate degree, or its equivalent, before Janu-
ary 1, 2001, from a college or university acceptable to
the board, and if the applicant satisfies the other
criteria established by the Ixiard by regulation fer
receiving the license.’

Sec. 08.04.130. Examination. An applicant shall pass an examination in accounting
and reporting, in auditing, and in other related subjects that the board determines
appropriate. Th  ?xamination shall be designated in advance by the board as the
examination for tue certificate of certified public accountant. The bourd shall use the
Uniform Certified Public Accountant Examination of the American Institute of Certified
Public Accountants nnd the institutes advisory grading service, if available. The board
shall, by regulation, establish what constitutes a passing grade on the examination for
purposes of licensure under AS 08.04.100 — 08.04.240. <§ 3(7) ch 187 SLA 1960;an § 7

ch 62 SLA 1991; am 8 1ch 139 SLA 2003)

Doluyed amendment of section. —Under 8ff 12
and 58. ch. 16, SIA 2006, effective January 1 2008.
this section wifi read as follows. ‘Examination. An
applicant shall pass nn examination in accounting
and reporting, in auditing, nnd in cither related sub-
jects that the hoard determines appmpria*". The
examination shall be designated in idvantv by the
hoard as the examination for the license of certified
public account.int. The board ihall use the Uniform
<Vilified Public Accountant Examination ofthe Amer-
ican Institute of Certified Public Accountants and the
institute's advisory grading service, if available The

board “hall, by regulation, t.-Uiblisn what constitutes
a passing grade on the examination lor purposes of
licensure under AS 08 0-1.105 — 06.04.240."

Cross references. — For transitional provisions
applicable to examinations taken under this section
on or alter May 1, 1999, and before January 1, 2004,
see 5 4.ch 129. SLA 2008. in ihi 2008 Temporary and

Special Acts.
Effect of amendments. — The 2003 amendment,

effective October 8. 2003, rewrote the third sentence
tint added the last sentence

Svtf. 08.01.140. Frequency oft xamiinttion IRepealed by £ 3. ch. 130. SLA '2003.1

163

Sec. 08.04.150, Qua
the examination for cert

tl) has a baccalaurea
acceptable to the board

iA> an accounting cot
board;

B>a minimum of 15
subjects; or

tC) one year of public
public accountant; or

12) has met or is withi
the undergraduate educi
15 semester hours or 22
am § 8 ch 62 sLA 1991;

Effect of amendments. —
clfective June I, 1997, rewrote

Editor’s notes. — Under § .
1997 amendment of this sectio
tions for an examination nr ret
place on or after June 1, 1997"
ch. 12. SLA 1997. “an npplicn
passing grade in at least two si
tion for certified public accou
1997. or who received a passit

Sec. 08.04.160. Rt -exa
Sec. 08.04.170. Exami

Sec. os.0a.180. Prior
take an examination for
license as a public uccou
course in accounting, or a
bourd. shall receive a eer
this chapter, or the reqt
application was filed, at i

Delayed umendment of set
and 58. ch. 16, SLA 2006. effec
this section will read ns fellows,
applicant who, before April 26.
an examination for the certific
accountant, or held a valid licen
tant, or was regularly enrolled

Sec. os.04.190. Exam
time of application for ex;
ch 147 SLA 1976; am § 4

Sec. 08.04.195. Recip
08.04.100 — 08.04.130, t
ceililieute. or its equivule

T1passed the Uniforr
Institute of Certified Pi
certificate from the jurisd

'2i has five years ofexp
meets equivalent, require
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the holder also has a current license, permit, or practice privilege issued under

this chapter.

*Sec. 9. AS 08.04. is amended by adding a new section to read:

Sec. 08.04.105. License for individual to practice as a public accountant.
(@) The board shall issue a license to engage in the practice of public accounting to an
individual who meets the requirements of AS 08.04.110 - 08.04.130. The license is
valid for the remainder of the biennial licensing period during which the initial license

was granted.
(b) The board may renew a license granted under this section if the licensee
(1) maintains all of the licensee's offices as required by AS 08.04.360 -

08.04.380;
(2) complies with the continuing education requirements of

AS 08.04.425 and the quality review’ requirements of AS 08.04.426; and
(3) complies with the requirements of this chapter.

*Sec. 10. AS 08.04.110 is amended to read:

Sec. 08.04.110. Personal requirements. An applicant for a [THE] certified
public accountant license [CERTIFICATE] shall be at least 19 years of age and of

good moral character.

*Sec. 11. AS 08.04.120 is amended to read:

Sec. 08.04.120. Educational and experience requirements, (a) The education
and experience requirements for an applicant are [AS FOLLOWS:

(1)] a baccalaureate degree or its equivalent conferred by a college or
university acceptable to the board and additional semester hours of post-baccalaureate
study so that the total educational program includes at least 150 hours, with an
accounting concentration or equivalent as determined by the board by regulation to be
appropriate, and two years of accounting experience satisfactory to the board [; OR

(20 A BACCALAUREATE DEGREE OR IIS EQUIVALENT
CONFERRED BY A COLLEGE OR UNIVERSITY ACCEPTABLE TO THE
BOARD AND ADDITIONAL SEMESTER HOURS OF POST-BACCALAUREATE
STUDY SO THAT THE TOTAL EDUCATIONAL PROGRAM INCLUDES AT
LEAST 150 HOURS, AND THREE YEARS OF ACCOUNTING EXPERIENCE
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SATISFACTORY TO THE BOARD].
(b) Notwithstanding (a) of this section, the board may grant a license

[CERTIFICATE] to an applicant who has not completed the 150-hour educational
program required by (a) of this section if the applicant has received a baccalaureate
degree, or its equivalent, before January 1 2001, from a college or university
acceptable to the board, and if the applicant satisfies the other criteria established by
the board by regulation for receiving the license [CERTIFICATE].

*Sec. 12. AS 08.04.130 is amended to read:
Sec. 08.04.130. Examination. An applicant shall pass an examination in

accounting and reporting, in auditing, and in other related subjects that the board
determines appropriate. The examination shall be designated in advance by the board
as the examination for the license [CERTIFICATE] of certified public accountant.
The board shall use the Uniform Certified Public Accountant Examination of the
American Institute of Certified Public Accountants and the institute's advisory grading
service, if available. The board shall, by regulation, establish what constitutes a
passing grade on the examination for purposes of licensure under AS 08.04.105 -
08.04.240 IAS 08.04.100 - 08.04.2401.

*Sec. 13. AS 08.04.180 is amended to read:
Sec. 08.04.180. Prior applicants. An applicant who, before April 26, 1960,

applied to take an examination for the certificate of certified public accountant, or held
a valid license as a public accountant, or was regularly enrolled in a college or
correspondence course in accounting, or a person whaose registration under this chapter
Is accepted by the board, shall receive a license [CERTIFICATE] when the applicant
has met either the requirements of this chapter, or the requirements that were effective
at the time the applicant's first application was filed, at the option of the applicant.

*Sec. 14. AS 08.04.195 is amended to read:
Sec. 08.04.195. Reciprocity with ther states [JURISDICTIONS], (a)

Notwithstanding AS 08.04.110 - 08.04.190 [AS 08.04.100 - 08.04.130]. the board may
issue a license to engage in the practice of public accounting [CERTIFICATE] to
an applicant who holds a license [CERTIFICATE], or its equivalent, issued by another

state IJL'RISDICTIONI if the applicant

5- CSSSHB 274(FIN)
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Slate Capitol, Room SOS

Juneau, Alaska

Phone: 907 465-3779
Fax: 907-465-2833
Toll Free; 800-469-3779

Represenlalive_Mike Ch<'iiuull®le[{is.s(utc.»k.us

Representative Mike Chenault
District 34

SPONSOR STATEMENT
HOUSE BILL 382
“An Act relating to the sale by jewelers of jewelry containing gold.”

House Bill 382 was introduced as a response to the recent news that five jewelry
retail companies have signed a pledge (the Bristol Bay pledge) that opposes the
proposed gold and copper mining operation at Pebble Mine. This is the first time,
according to the LosAngeIes Times, that jewelry retailers have joined in a campaign

to halt a specific mine.

This proposed legislation is not by any means an endorsement of the Pebble project.
This hill is an effort to support Alaska’s gold mining industry as a whole. The
Pebble project is currently in the exploration stage. The permitting process has not
yet taken place. Before companies take a stand against any state regulated
operation, | suggest that these companies let the permitting process take place first
and then decide as to whether or not they want to source gold from any state mining

operation.

Currently, retailers cannot tell where their gold has been mined, but next year,
jewelers will take steps to establish a “chain of custody” from mine to store. Since
jewelry retailers will be able to determine from which mines they will purchase gold
and those that they may possibly boycott to appease environmental groups, the
state, to promote our gold mining industry, needs to provide an impetus to ensure
Alaska gold sales. House Bill 382 mandates that Alaskan jewelry retailers may not

sell gold products unless the gold was mined within the state.

Represi,ntutive_Mike _Chenaulllftlict$is.xtiitc.ak.iix

99801 1182 ~ Second Floor
- Kcnai, Alaska 99611
Phone: 907 283-7223

Fax: 907-283-7184



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES

LEGISLATIVE AFFAIRS AGENCY .
L907) 465-3867 nr 465-2450 STATE OF ALASKA State Capitol
AXé907) 465-2029 ~Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM February 14, 2008
SUBJECT: Bill relating to the sale ofjewelry that contains gold
(Work Order No. 25-LS14AVA
TO: Representative Mike Chenault
Attn: Tom Wright
FROM: Theresa Bannister

Legislative Counsel

This memo accompanies a draft of the bill described above.

1 Equal protection issue. This bill appears to present an equal protection issue under the
state and federal constitutions because it discriminates against persons who sell jewelry
containing gold from other states. The reason this is a problem is that protecting or
enhancing the gold mining industry in the state is not likely to be considered a legitimate
governmental objective for discriminating against all other sales of gold jewelry.

2. Interstate commerce issue. This hill may present an interstate commerce issue under
the federal constitution because it ultimately discriminates against persons who mine or

sell gold mined in other states.

3. Takings issue. The bill may present an issue under the eminent domain provision of
the state constitution because it effectively prohibits, without compensation, a jeweler
from selling that part of the jeweler's current inventory of jewelry that contains pieces

containing gold not mined in this state.

If I may be of further assistance, please advise.

TLBimcd
08-097.med

Enclosure
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élas_ka Nativ(e:Commutnitie%, Fishe'&mkerjl, | J Signhe Pledge
usinesses, Conservation Groups Ask Jewelr Rristol
Retailers to Help Protect Alaskellon Fisheries fr%m Ergtectlon%
Mining FO

Fult-Page Ads in National Jeweler Magazine Highlight Threat o .
g/last iv Ntexv\| Gﬁly Mllning Distr!ct In tﬂe Br?stoPBag Waters%eo[ of Bristol Bay Watershed
PUESTAS Bristo. Bay Salnon

ggt%ﬁ?\drew Nunamta Aulukestai, 907-464-3317 Pelble Mre Proposal
Enan Krart, Bristol BK%A |an8% 907-5%7- 119

teve D'Esposito, FARTHWORKS. 202-255-2717 Opposition to Pebble
Read the press release as a pdl document.

JAN 03, WASHINGTON, DC  ~diverse group of Alaska Native communities, fishermen, businesses,

sportsme n and conservation gruups today launched an ad campaign in national seweler, a leading
industry news tabloid, inviting retailers to join efforts to protecl Alaska's Bristol Bay watershed from mining
Bristol Bay and its drainages support the world's most productive commercial and sport salmon fisheries

"We are asking jewelers to join our efforts to protect this world class treasure," said Brian Kraft, a Bristol
Bay fishing lodge owner and founder of the Bristol Bay Alliance, which endorsed the ads 'Their
customers will want to know that the jewelry they purchase does not come at the expense of the world’s

greatest salmon i.shery and the communities that depend on it"

The Bristol Bay watershed currently faces threats from Northern Dynasty Minerals, a Canadian minin?
d gol er mine called "Pebble" at the

com any that wants to develop a hiuge open-pil and underground gold-copp _
headwaters of the Koktuli River and streams that feed Lake lliamna. the largest freshwater lake in Alaska.

And the Bureau of Land Management is proposing to open at least a million'acres of federal public land in
the region to mining

Statistics from Trout Unlimited and the Universities of Montana and Alaska show that the harvest and
processing of Bristol Bay fish generates nearly $320 million a year and provides jobs for some 12.500
people Sport fishermen spend nearly $120 million agear to experience the prize fishing in this area, and
each year, 65,000 people visit the area in various wildlife pursuits, mostly for fishing.

"The Bristol Bay salmon fishery is vital to the communities of this region for subsistence, and for the
commercial fishing industry and sports anglers," said Bobby Andrew, spokesman for Nunamta Aulukestai,

an association ofe|%ht Alaska native village corporations in Bristol Bay "This type of massive
industrialization at the heart of Bristol Bay will forever harm the abundant fish and wildlife resources that

http://www.bristolbayalliancc.com/plcdgc pr.htni 2/23/2008
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sustain this region”

The full-page ad, which appears in the January issue of National Jeweler magazine, features a scenic
photo of lliamna River in Bristol Bay and invites retailers to take the Bristol Bay Protection Pledge - a
commitment not to buy or use gold from the proposed Pebble Mine or any other major mine on public
lands in the Bristol Bay watershed. The same ad will run in the magazine’s February and March issues
National Jeweler is the retail jewelry industry's leading news tabloid. Renewable Resources Coalition, the
Bristol Bay Alliance, Nunamta Aulukestai, and EARTHW ORKS placed the ad.

More than 80 percent of gold produced in the U S. is used to make jewelry, putting the jewelry industry in
a unique position to influence irresponsible mining activities. Recent market research also affirms that
consumers place ethical considerations into their purchasing decisions. Eighty-six percent of consumers
have said they would switch brands to support the more socially responsible choice.

A majority of Alaskans already oppose the Pebble project, and more than 70 percent of Bristol Bay area
residents want it stopped, according to recent polls commissioned by the Renewable Resources Coalition,
an outdoorsmen's group based in Anchorage. The Alaska Inter-Tribal Council, a consortium of 231
federally-recognized tribes in Alaska, and many tribal governments of the region, have all passed
resolutions against the project. Commercial salmon fishing businesses, premier Alaska hunting and
fishing lodges, the Alaska Wilderness, Recreation and Tourism Association, and leading conservation
groups have expressed opposition, as well as Alaska's largest newspaper (the Anchorage Daily News)

and Alaska's senior U.S. Senator Ted Stevens

"The jewelry industry has a real opportunity to show their customers that they are committed to
responsibly sourcing the gold that they use,"” said Steve D'Esposito of EARTHW ORKS. "The Bristol Bay
Protection Pledge is an opportunity to make an on-the-ground commitment to the principles of responsible

mining."”

For a copy of the ad, pledge and additional background, go to www prolectbnstolbay org.

if jfou » e e«p*f-HnoftQ viewing pag’fpftMM contaci V «¥j Mrd<a --Mpr.cs

2/23/2008
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BristoT ;li)ha y r@n'l | LE.[/H't’fi'M

iUl 5 \sia 4 | KA dte M>

| Signthe Plece

j AQ

The Bristol Bay Protection Pledge

TP ai n tbe Ft)le e, 0r learn more about it. please contact us at

ple 8e@pro eclbnstolbay org. | Pledge Press Release
Read the pledge as a pdl document. | Bristol Bay Watershed
"Our company is concerned about environmental and social impacts of A B’|Std &y%lrrm

irresponsible mining. We are committed to sourcing gold and other metals

extracted under the highest social, human rights and environmental J Petble MI’E H,qIBaI

standards. We are working to ensure that our products are not produced at

the expense of communities, workers or the environment .
| Opposition to Pebble

We recognize that Alaska's Bristol Bay Watershed is an ecosystem of
national and international significance, supporting the world's largest wild salmon fishery — which is vital to

Alaska's economy, and the subsistence way of life of Alaska Native people in the region

We are aw .a that much of the Bristol Bay Watershed has been recognized for its conservation value and

has been formally designated the Bristol Bay Fishery Reserve, with restrictions against oil and gas

leasing.

We understand that there are proposals to mine gold, copper and other metals within the Reserve that
could jeopardize the salmon fishery and the businesses and communities it supports

We are committed to sourcing our gold and other materials in ways that ensure the protection of natural
resources such as the Bristol Bay Watershed We would not want the jewelry we sell to our customers to

jeopardize this important natural resource

In recognition of the importance of conserving the Bristol Bay Watershed, and the tremendous salmon
fishery that it supports, we support permanent protection of the Bristol Bay Fishery Reserve from the

impacts of large-scale metal mining *

Signed
Name
Company
Date

To sign the pledge, or learn more about it, please contact us at pledgc@protectbristolbay org.

http://www.bristolbayalliancc.com/plcdgctext.htm 2/23/2008
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An Omportu_nitg| for Market Leadership: | P e

Sign tne Bristol Bay Protection Pledge 70
Jewelry Retailers: Plecge Press Relesse

As an ndustry leader, you have a real opportunity to demonstrate your -
company's commitment to the highest environmental and social standards B1Std wv\bterm
CustometJrls want t? know ihat tPei[ golld jevv|e|ry vvlas |sourced Bristol By Salmon
responsioly - notfrom areas of critical ecological value.

Pelble Mre Proposal

You can demonstrate your company's commitment to these principles by i+ FEblOI
signing the Bristol Bay Protection Pledge To sign the pledge, or learn Oppoasition to e
more about it. please contact us at pledge@ protectbristolbay org.

Alaska's Bristol Bay watershed supports a wealth of natural resources, including.

e The world's most productive wild salmon fishey -
producing one third of the world's sockeye salmon,

The Mulchatna caribou heard, one of Alaska's largest,

e A world-class native rainbow trout fishery, which
supports a recreational industry of international

significance.

These resources are now at risk from a proposal to develop
the Pebble Mine - North America's largest open pit geld mine,
and a 1000 square mile mining district.

Please join the many civic, business conservation and
indigenous leaders who recognize the tremendous
conservation value of this region and pledge protection of

the Bristol Bay Watershed

And assure your customers that their gold jewelry isn't a threat
to the world's greatest salmon fishery or the communities that Pf National Jeweler C“Ck |humbnai| |0 see

depend upon it arger version

htip://www. bristolbayalliunce.com/pledge.htm 2/23/2008
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U.S. Jevelry/Salle’, 2006

ST Company |l Sales (miSIJi)ons of USE
|Wal-Mart* [2,800
Sterling* 2,652 [
|Zale Corp* Ik, 202
quc* [1,500
Tiffany* [1/326
JCPenney* 17300
Sears 1,100
Finlay Fine Jewelry 920 J

Helzberg Diamonds* 525
Fred Mever Jewelers* 495

Note: « indicates signatory to the No Dirty Gold campaign's "Golden Rules"

2006 US. FreirySaler ofetailiers 9 oo tirg Bristall By Protectdon

Retailer j Salesinmillion $  Rank In US. Sales

[Tiffany [1/326 5 , 1
[Hebberg [525 9 1
Ben Bridge [250 | 24 |
Fortunoff 160 30 I
J.eber nla Infa

Note: These retailers represent $225billion in US Jewelry sales. Total US sales In 2006 were
billion.

-t»* m
FOR MOKK INFORMATION

* Harln Savage, Resource Medig, (720) 564 0500 I |
* Maura Mart, Oxfam America (202) 496-11%
* Payal Sampat, (202) 24/ 1(80

MM%% $XI%’%A6{II WX lL)WBrg I)SI]RI éVSAM

hitp://www .carthworksaetion.org/PR Bristol.cfni 2/21/2008


http://www.carthworksaetion.org/PR

No Dirty Gold
v The more you know. The-less gold glows
Retailers Retailers Who Support the Golden Rules

KSwhat IS [.*MyGoldéI

Ofcloan Lp
heG%dn s
i
D ketailer Statements
Home
FARH
(€0

M

The following retailers have taken ihe first step towards more responsible
sourcing of gold by declanng their support for the Golden Rules These Rules
represent social, environmental, and human rights criteria lor more responsible
gold production The No Dirty Gold campaign encourages lhese retailers to now
actively pursue ‘cleaner sources of gold and lo demonstrate thal they are

meeting their sourcing commiimenl

¢ Btn Bridge jeweler
* BuKs, S Vayois

e Bosccvs

* Brilliant Eanh

« Caitier

< Cummemoiative Brands
e Cred Jewellery

« »f bijoux

* Fommoff

* Fred Mever and Lillm.m Jewelers
* HacKoi Jcv/eleis

* Helzberg Diamonds
« aiyie & Rhode

« intergoid

¢ JCPenney

« Josreris

* leher Jeweler

* Michjeis Jewelers
* Piaget

« OVC

e Security Jev/eieis
= Signet jioup

« Stephen Fortner

- liffany ACO

« TiiinuigPaiiil

= Van (jest S Arpeis
* Van'Hnidy

* Viciona Oasai USA
* AAii Man

= VvVhitonjil jewellers
* ~aleCrap

Refineis ol preoous metals aie also realizing the value of responsible souiung
of metals Hoever S Strong has signed on lo the Golden Rules

You can read some stat. merits front Ihe leading |ewelers

You can also icad i e resoh.fioo adopted by Ihe Solely of Norm Ame' m.
nidsii dhs isNAr.i, calling upon Ihe mining mdustiy lo"pioduce gold in an

http://www.nodirtygold.org/supporting_relailers.clhi

Page 1o0f2

2/21/2008


http://www.nodirtygold.org/supporting_relailers.clhi

Los Angeles Times: Retailers to hold mine to higher gold standards Page 1 of3

rT jj 7N tw

Cos Angeles (Times m m

http://wvvvv.latimes.com/news/nai nvvorld/la-fi-jevvelrY 12febl12.0.2323889.slory

From the Los Angeles Times

JEWELRY

Retailers to hold mine to higher gold standards
Tiffany, Foftunoff and others oppose an AUafcan operation over environmental worries.

By Margot Roosevelt
Los Angeles Times Staff Writer

February 12, 2008

Environmentalists want you to buy organic roses, and human rights groups tout conflict-free diamonds.

Now, just in time for Valentine's Day, jewelry retailers are stepping up a campaign that aims to discourage the

mining and sale of "dirty gold.”

A group of prominent jewelers including Tiffany & Co., Helzberg Diamonds and Fortunoff will announce
today that it opposes the massive gold and copper Pebble Mine planned for Alaska's Bristol Bay watershed,

site of the world’s largest sockeye salmon run.

The jewelers' "Bristol Bay Protection Pledge" marks a new front in the "No Dirty Gold” initiative waged by
environmental and human rights groups against destructive mining "radices.

It is the first time that retailers, which have hitherto limited themselves to supporting general rules for mining,

have joined in a campaign to halt a specific mine.

An estimated 80% of the gold used in the U.S. is forjewelry. And gold mines -- typically huge open pit
operations where tiny veins of metal are gs nd from millions of tons of rock —produce an average of 76 tons
of waste per ounce of gold.

The resulting air and water pollution have made metals mining the leading contributor of toxic emissions in
the U.S., according to the Environmental Protection Agency.

"There are places where mining does not represent the best use of resources,"” Michael Kowalski, Tiffany's
chairman and chiefexecutive, said in an e-mail. "In Bristol Bay. we support... the salmon fishery as the best
bet for sustainable, long-term benefit. For Tiffany & Co., and we believe for many of our fellow retail

jewelers, this means we will look to other places to source gold."”

Sean McGee, a spokesman for the Pebble Mine, said the jewelers had not contacted the mine's developers, a
partnership of Vancouver, Canada-based Northern Dynasty Minerals l.td. and London-based Anglo American.

"There is a lot of common ground between the Dirty Gold camp and the approach we are taking," he said.
"We support high environmental standards for mining. If the fisheries can't be protected, we won't advance the
project.”

The campaign to clean up gold mines echoes the opposition to so-called blood diamonds, sold to finance

conflicts in developing nations.

In the last few years, jewelers, working with nonprolit groups and the mining industry, set up a system to
ensure diamonds as "conflict-free.” Now the "ethical jewelry" movement is preparing to expand with a

certification program for gold and silver.

littp://www. latimes.com/news/nationvvorldyla-fi-jcwelry 12febl 2,0,3107060, print, story 212312008
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"It’s what's happening in the marketplace," said Stephen D'Esposito, president of Earthworks, a Washington-
based advocacy group for mining reform. "Jewelers are highly sensitive to consumer concerns about the
impact of the products they buy. It is a trend you see with food, coffee, wood, even sneakers.”

At the moment, retailers cannot tell where their gold has been mined. But in the coming year, D'Esposito said,
jewelers will take the first steps to establish a chain of custody from mine to store.

A set of standards is under negotiation between mining companies, jew elry retailers and environmental and
human rights groups.

So far, 28 companies, including eight of the 10 largest jewelry retailers in the U.S. have endorsed the "No
Dirty Gold" campaign's "Golden Rules." The measures seek to ensure that gold is mined without threatening

fragile ecosystems.lhat waste is not dumped into waterways and that workers' rights are protected.

Signatories include Wal-Mart Stores Inc. and Sterling Jewelers Inc., which markets Kay Jewelers and Jared

the Galleria brands.

Earthworks wants all 28 companies that signed the Golden Rules pledge - and others -- to also sign the
Bristol Bay pledge. So far, only five have done so (besides Tiffany, Helzberg and Fortunoff, they are Ben

Bridge Jeweler and Leber Jeweler Inc.).
Wal-Mart, the nation's biggest jewelry retailer, is reviewing the measure.

"We are committed to sourcing gold and other metals produced under the highest social, human rights and
environmental standards,"spokeswoman Linda Blakley said.

Worldwide shortages and skyrocketing prices for gold and copper are fueling the push for Pebble Mine, which
holds an estimated $300 billion in gold, copper and moly bdenum. Northern Dynasty executives say the mine

will bring well-paying jobs to an impoverished area of rural Alaska.

If the mine, which lies on the edge of two national parks, gains the necessary permits from the state of Alaska,
it would involve excavating as much as 12 billion tons of earth which, alter extracting the ore, would fill 10

square miles of impoundments. Two dams would be built to hold the waste.

"These lands were selected by the state of Alaska for their mineral potential, an important pan of the rural

economy," McGee said.

But Dan Consenstein, head of the Renewable Resources Coalition, an Alaska-based group that opposes the
project, said pollution from the mine would destroy the fishery, a globally significant resource and economic

backbone of the area.
A coalition of native villages, sports fishing lodges and environmental groups has tiled a ballot initiative to

stop the mine, but the mining companies are battling it in court.

margotroosevelttolatimes.com
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ALASKA STATE HOUSE OF REPRESENTATIVES

Contact:

Interim Address:

3340 Badger Road
North Pole, AK 99705
(907)-488-5725

Fax# (907)-488-4271

Session

(907)-465-3719
FAX# (907H65-3258
State Capitol

Room 214

REPRESENTATIVE JCHN COGHILL

SPONSOR STATEMPNT

HB 383
An Act establishing an exemption from the dentist licensing exam
for certain persons.”

For the protection and health of patients, it is necessary that private dentists have
a certain number of hours of clinical practice prior to seeking a license without
examination. However, while these safeguards are prudent, the requirement has
excluded many dedicated, quality dentists who no longer practice dentistry
because they have been promoted to command positions.

In order to cap*ure the skill and expertise of these dentists who have served in the
armed services for 20 years or more and now serve in command positions, this
bill adds an exception to the requirement of continuous active clinical practice

averaging at least 20 hours a week.

This exception applies to those men and women in the armed services that have
been promoted to full-time supervisory positions in an agency of, or the armed
forces of, the United States.

These are professionals that have a great deal to offer and | believe it is in or best
interest to amend the statute to allow their licensure in Alaska in order that they

may continue their professional service here.

11B 3S3 (25-1.51434 A)



ALASKA STATE HOUSE OF REPRESENTATIVES

Session

Contact:

Interim Address:

3340 Badger Road
North Pole, AK 99705
(907)-488-5725

Fax# (907)-488-4271

(907)-465-3719

FAX# (907) 465-3258

State Capitol
Room 214

REPRESENTATIVE JOHN COGHILL
SECTIONAL

HB 383
“An A establishing an exemption from the dentist licensing exam
for certain persons.”

Section 1. AS 08.36.234 Licensure by credentials

(a) The boaro shall provide for the licensing without examination, except as
provided in (2) of this subsection, of a dentist who

(D) has been engaged in either continuous active clinical practice averaging at
least 20 hours a week or a full-time supervisory position in an agency of, or
the armed forces of, the United States for each of the five years immediately

preceding the application

111)3X3(25-1 S1434 A)



FISCAL NOTE

Fiscal Note N um ber:

STATE OF ALASKA

2008 LEGISLATIVE SESSION Bill Version: HBM3
() Publish Date:
Identifier (file name): HB383-CED-0OL-Q3-15-08 Dept. Affected DCCED
Title Dentist License Exam Exception RDU Corp. Bus & Prof Licensing (117)
Component Corp. Bus & Prof Licensing
Sponsor Coghill
Requester House Military & Veterans' Affairs Component Number 2360

(Thousands of Dollars)

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below.

Appropriation

Required Information

OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants A Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 1 0.0
[CAPITAL EXPENDITURES | | | | | |
[CHANGE INREVENUES ( ) | [ 1 1 1 1
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other Interagency Receipts

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2008) cost:

POSITIONS
Full-time
Part-time
Temporary

[ANALYSIS:  (Attach a separate page it necessary)

This legislation amends AS 08,36 234 bv establishing an exemption from the dentist licensing exam for people acting in
a fulltime supervisory position in an agency of, or the armed forces of, the United States.

This legislation has no fiscal impact on the operations of the division.

Prepared by ~ Chris Wyatt, Administrative Officer Phone §907)465-2572
Division Corporations, Business, and Professional Licensing Date/Time 3/14/08 3 14 PM
Approved by Emil R. Notti, Commissioner . Dale 3/14/2008
Agency Commerce. Community, and Economic Development
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AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE KELLY

TO: CSHB 391( ), Draft Version "C"

Page 2, following line 9:

Insert a new subsection to read:

"(c) An employer or labor representative who participates in or administers a
fringe benefits program that is available for selection by an employee under (b) of this
section shall provide to the employee a written description of the fringebenefits

program within seven days after a request by the employee."
Reletter the following subsection accordingly.

"age 2, line 28, following "agreement;":
Insert "an employer or labor representative who administers a fringe benefits

program that is available for selection by an employee under this paragraph shall

provide the employee with a written description of the fringe benefits program within

seven days after a request by the employee;"
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CS FOR HOUSE BILL NO. 301( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIFTH LEGISLATURE - SECOND SESSION

BV

Offered:
Referred:

Sponsor(j): REPRESENTATIVE KELLY

A BILL
FOR AN ACT ENTITLED

"An Act authorizing certain state contracts to require project labor agreements and

I requiring that project labor agreements negotiated under the Alaska Gasline

I Inducement Act, and certain project labor agreements negotiated under the State
Procurement Code, include terms allowing each employee who is eligible to receive
fringe benefits because of that project labor agreement to select the fringe benefits

|| program to which the employer shall contribute the employee's fringe benefits."
| BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.30 is amended by adding a new section to read:
Sec. 36.30.405. Project labor agreements, (a) A construction contract on a
project in which the slate acts as a market participant may require that a contractor
commit to negotiate, before construction, a project labor agreement to the maximum

extent permitted by law.
(b) A project labor agreement under (a) of this section must, to the extent

-1- CSIIB 391( )
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permitted by law, include a requirement that each employee eligible to cam fringe
benefits because of the agreement may sign a declaration of benefits. The declaration
must allow the employee to elect that, if an employer makes any contribution of fringe
benefits on the employee's behalf in connection with the project, the employer shall
make the contribution to a fringe benefits program selected by the employee from
among fringe benefits programs participated in or administered by

(1) the employer who makes the contribution;

(2) another employer of the employee; or

(3) the labor representative that negotiated the project labor agreement,

(c) In this section,
(1) "contractor" means a person who executes a contract with the state

(2) "project labor agreement"” means a comprehensive collective

bargaining agreement between the contractor or the contractor's representative and the
appropriate labor representatives to ensure expedited construction with labor stability

for the project by qualified residents of the state;

(3) "state" has the meaning given to "agency" in AS 36.30.990.

* Sec. 2. AS 43.90.130( 17) is amended to read:

(17) commit to negotiate, before construction, a project labor

agreement to the maximum extent permitted by law; a project labor agreement
under this paragraph must, to the extent permitted by law, include a requirement
that each employee who is eligible to receive fringe benefits because of the
agreement may sign a declaration of benefits; the declaration must allow the
employee to elect that, if an employer makes any contribution of fringe benefits
on the employee's behalfin connection with the project, the employer shall make

the contribution to a fringe benefits program selected by the employee from

among fringe benefits programs participated in or administered hv (A) the

employer who makes the contribution, (B) another employer of the employee, or
(C) the labor representative that negotiated the project labor agreement; in this
paragraph, "project labor agreement” means a comprehensive collective bargaining
agreement between the licensee or its agent and the appropriate labor representatives

to ensure expedited construction with labor stability for the project by qualified

-2
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residents o f the state;
*Sec. 3. The uncodificd law of the State of Alaska is amended by adding a new section to

read:
APPLICABILITY, (a) AS 36.30.405, added by sec. 1 of this Act, applies to
construction contracts under AS 36.30 for which the deadline to submit responsive proposals
to the state occurs 10 ~ lys or more after the effective date of this Act.
(b) AS 43.90.130(17), amended by sec. 2 of this Act, applies to construction contracts

under AS 43.90 for which the application period closes 10 days or more after the effective

date of this Act.

-3- C'SIIB 39!( )
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Good Morning, my name is Jim Gilbert and | am the President of Udelhoven
Oilfield System Services. My company employs about 450 Alaskan workers.

I am here to testify in support of HB 391.

Project Labor Agreements limit competition by forcing non-union employers to
pay benefits twice: once to the union and once to their existing company plan.
This double payment causes non-union contractors to have a bloated labor cost and
therefore, to be non-competitive in the bidding process. AGIA mandates that a
project labor agreement be negotiated at the same time that it mandates that the
project owner use Alaska contractors to the maximum extent possible.

These two mandates contradict each other.

In addition to the double payments - standard project labor agreements state that
non-union employers who contribute fringe benefits into local, regional, or
national trust funds are bound to all lawful terms and conditions of such trust
agreements and all amendments thereto. This means that a non-union contractor is
bound to cover future unfunded vested liabilities of a union pension plan. Several
months ago, a non-union contractor in Fairbanks was given a bill for close to
$100,000 for his portion of the unfunded vested liability of a local union pension
plan. The threat of such future liability is another barrier to competition.

HB 391 goes a long way in addressing some of the unfair, discriminatory terms of
a project labor agreement.

I encourage your support of the bill.

James Gilb

184 E. 53rd Ave
Anchorage, AK. 99518
Phone (907)344-1577
iuilbcrt.n uddho\cn.com



Chair Maguire, members of the state affairs committee, thank you for the
opportunity to testify on SB 276. My name is Vince Beltrami and I'm president of

the Alaska State AFL-CIO.

| applaud Senator's Bunde and Green for seekin% to look out for the best
interests of all employees who may work under the term of a project labor

agreement.

And | am not opposed to this bill, but would like to clarify a few things and hope
you would consider some specific amendments or recommendations to help

move the bill along.

First of all, the notion that PLAs discriminate against non-union workers is a
fallacy. Most non-union workers who have gone to work under the terms of a
PLA have realized the superior benefits offered by a joint labor-management
trust fund. In fact many of the workers that realize the benefits of a PLA stay on
with the unions after the project is completed, once they realize how good the
benefits are under the terms of a collective bargaining agreement.

Rep. Mike Kelly in his press release on the identical companion bill in the house
identified three primary fringe benefits that would discriminate against non-union
employees working under a PLA. health or medical, training, and pension plans,

Contrary to claims bandied about by some non-union employers and by Rep.
Kelly's ‘press release - fringe benefit plans offered under PLAs do not

discriminate against non union employees.

I'd like to address each one inorder

MEDICAL. Health plans are typically superior and employees become
Farumpants as soon as minimum qualifying requirements are met. In a typical
abor-management sponsored health plan an employee puts in around 300
qualifying hours, usually not more than a month and a half on a 7-10 schedule,

and no different than what a long time union member must do to qualify.

Additionally, unlike typical non-union plans, participants build up an hour bank
that can cover them with the finest medical plans for up to a year after the projeci
is finished. | know of no non-union employer plan that offers comparable health
benefits. Typically coverage under non-union plans ceases immediately upon

termination of the employee

TRAINING: Training contributions make participants eligible to avail themselves
of any skill improvement training available to union members as well. If
contributions are made on behalf of any employee, that employee is entitled to
training such as OSHA training, Hazwopper, CPR, 1< aid, skill specific upgrade



training and dozens of other classes. | don't know of any comparable training
programs in the non-union sector.

The only question that often arises and which is probably the impetus for the
introduction of this bill comes in the context of PENSION CONTRIBUTIONS. |
know you are all familiar with defined benefit plans. Universally, DB plans require
5 years of vestmgf_ for participants to earn a benefit not 10 years like it used to be
when the TAPS line was constructed, and the fact is that a gas pipeline project
may not last long enough for a new participant to vest, though that is uncertain at

this point.

Accordingly, organized labor fully expects for the licensee or whomever is
negotiating the terms of a PLA to bring up alternatives to defined benefits in
negotiations, and of course many of the unions offer both defined benefit as well
as defined contribution plans. And | fully expect that the unions will agree to
some sort of hybrid arrangements that allow fully vested union members to
continug with their existing Bensmn plans and an os)tlon that would allow for

something such as what has been suggested in this bill.

The slippery slope however is in oversimplification of this element by a simple
“declaration of benefits” by the employee. The unions will ful%y agree to allow our
he same MUST be

benefit plans to be opened up and examined by all parties. T
true of non-union employers who come to work on the proo‘ectdand who have
ered.

some type of fringe benefit plans that they want to have consi

Our experience has been that some non-union plans have comparable excellent
benefit plans, but that many do not. Examples of fraudulent or less than
acceptable fringe benefit ﬁlans that are difficult for employees to navigate and
often times leave them without the benefits employees thought they were getting,
have been found time and again in davis-bacon compliance reviews both in our

state and across the country.

S0 as it pertains to the choices provided under the "declaration of benefits", it is
imperative that the benefit options meet the level of scrutiny that the union
sponsored ﬁlans are subject to and that are comparable to the union plans. Not
to include that type of provision would be a disservice to those employees and

contrary to what it seems the bill seeks to accomplish,

The only other concern | have and another sliPpery part of the slope to consider
is the precedent this type of bill would set. | have not seen where any other
legislative body sets out to legislate things that are ordinarily mandatory subjects
of collective bargaining. Will the legislature go on to negotiate more terms of

other collective Dargaining agreements?

But if this passes legal muster, and I'm not ceuain it does, and the legislature
seeks to inject itself into the collective bargaining processes of other bargaining



the state and its entities engage in, it would seem a subrogation of those duties
currently assigned to others and aJ)roclamann that the legislature is ready,
willing, and able to fill up the already compacted schedule a 90 day session

presents.

That said, lam glad to see legislators looking out for the best interests of Alaskan
employees. I do it everyday, and not just for union members. Our concern and
involvement over things like minimum wage, unemployment compensation, and
other issues demonstrates that organized labor works hard on issues that DO

benefit working Alaskans other than our union members.

This bill seeks to do something similar and | urge you to just make sure it
protects employees that are not union members to the same level as the union
members who will go to work under the terms of a project labor agreement,

So again, please consider amending sections 36.30.405 (b)1, 2, and 3 to assure
that employees will get those same level of henefits as those(ﬁr_owded to your
ified technically,

typical union member. Section 3_6.30.405($b)_3_needs to be mo _
as it is not the labor representative that administers the plan. The “union" plans

are actually Trust Funds subject to ERISA and operated jointly between union
employers and union representatives, contrary to the contentions of some of the
non-union employers like Brian Miller of Arctic Lights Electric who claimed in this
letter that unions received legal cash payoffs. That scenario is patently false and
would be a violation of the law and of the Employee Retirement Income Security

Act.

It is apparent there are several technical issues that must be addressed, and that
the Dill'is flawed in its present form and to pass itas such would be a disservice

to the very employees you seek to protect.

S0 please consider amending the bill with the suggestions | have offered before
moving it on to the next committee

Thank you
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IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIFTH LEGISLATURE - SECOND SESSION
BY
Offered:
Referred:

Sponsor(s): REPRESENTATIVE KELLY

ABILL
FOR AN ACT ENTITLED

"An Act authorizing certain state contracts to require project labor agreements and

requiring that project labor agreements negotiated under the Alaska Gasline

Inducement Act, and certain project labor agreements negotiated under the State
Procurement Code, include terms allowing each employee who is eligible to receive
fringe benefits because of that project labor agreement to select the fringe benefits

program to which the employer shall contribute the employee's fringe benefits."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 AS 36.30 is amended by adding a new section to read:
Sec. 36.30.405. Project labor agreements, (a) A construction contract on a
project in which the state acts as a market participant may require that a contractor
commit to negotiate, before construction, a project labor agreement to the maximum

extent permitted by law.
(b) A project labor agreement under (a) of this section must, lo the extent
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permitted by law, include a requirement that each employee eligible to earn fringe
benefits because of the agreement may sign a declaration of benefits. The declaration
must allow the employee to elect that, if an employer makes any contribution of fringe
benefits on the employee's behalf in connection with the project, the employer shall
make the contribution to a fringe benefits program selected by the employee from
among fringe benefits programs participated in or administered by

(1) the employer who makes the contribution;

(2) another employer of the employee; or

(3) the labor representative that negotiated the project labor agreement,

(c) In this section,
(1) "contractor" means aperson who executes a contract with the state;

(2) "project labor agreement"” means a comprehensive collective

bargaining agreement between the contractor or the contractor's representative and the

appropriate labor representatives to ensure expedited construct! an w-ith labor stability

for the project by qualified residents of the state;
(3) "state" has the meaning given to "agency" in AS 36.30.990.

* Sec. 2. AS 43.90.130(17) is amended to read:

(17) commit to negotiate before construction, a project labor

agreement to the maximum extent permitted by law; a project labor agreement
under this paragraph must, to the extent permitted by law, include a requirement
that each employee who is eligible to receive fringe benefits because of the
agreement may sign a declaration of benefits; the declaration must allow the
employee to elect that, if an employer makes any contribution of fringe benefits
on the employee's behalfin connection with the project, the employer shall make
the contribution to a fringe benefits program selected by the employee from
among fringe benefits programs participated in or administered hv (A) the
employer who makes the contribution, (B) another employer of the employee, or
(C) the labor representative that negotiated the project labor agreement: in this
paragraph, "project labor agreement” means a comprehensive collective bargaining
agreement between the licensee or its agent and the appropriate labor representatives

to ensure expedited construction with labor stability for the project by qualified
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| residents of the state;

* Sec. 3. The uncodificd law of the State of Alaska is amended by adding a new section to

| read:

| APPLICABILITY, (a)AS 36.30.405, added by sec. Dbf this Act, applies to

construction contracts under AS 36.30for which the deadlineto submit responsive proposals

to the state occurs 10 days or more after the effective date of this Act.
(b) AS 43.90.130(17), amended by sec. 2 of this Act, applies to construction contracts

under AS 43.90 for which the application period closes 10 days or more af t the effective

date of this Act.

3- CSIB 391( )
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Alaska State Legislature

Fairbanks

Juneau

State Capitol Bldg., Rm. 513 1292 Sadler Way, Ste 323

Juneau, AK 99801-1182 Fairbanks, AK 99701
(7907(2465-4976 Phone 5907; 452-6084

Fax (907) 465-3883 Fax (907) 452-6096

Toll Free 866-465-4976 Member

House Finance Committee
Legislative Budget & Audit

Representative Mike Kelly

House District 7

Sponsor Statement - HB 391

HB 391 protects non-union workers on ajob mandated to have a Project Labor Agreement by
the State of Alaska. Collective bargaining project labor agreements require contractors to make
fringe benefit payments into union health and pension plans on behalf of project workers.
When non-union companies are employed on such a project, their workers are forced to make
union health, training and pension contributions into plans different ‘rom the plans their
employer offers. These contributions may provide little or no benefit to them, because they
may not be employed long enough to meet the required vesting thresholds of the union plan.
There may be an additional significant down side in that, for the duration of the project, no
contributions will likely be made into the employee's regular pension plan.

It is discriminatory to ask Alaska workers to forfeit the benefits they have earned. It is fiscally
irresponsible to force workers to make contributions to a pension plan that will never be

returned to them.

House Bill 391 says if the State of Alaska mandates that a project be covered by a collective
bargaining project labor agreement, then it is appropriate for the state to ensure that the
project labor agreement contains adequate safeguards to protect non-union workers so they
will indeed benefit from the pension contributions that they make.

This bill states that any collective bargaining project labor agreement mandated by the State of
Alaska must permit emplovees who are not covered by a local collective bargaining agreement
to execute a "Benefits Election Declaration." The Benefits Election Declaration would allow the
employee the option to have fringe benefit payments and/or contributions made on his or her
behalf to either the employer's existing fringe benefit programs or to the applicable union trust

fund.

Please join me in supporting all workers in Alaska by allowing them to keep the money/benefits
they have earned. It's a matter of fairness and equity.

Contact: Derek Miller (907) 465-6879 25-LS1493'A



Juneau

State C  tol Bldg., Rm. 513
Juneau, AK 99801-1182
Phone (907)465-4976
Fax(907)465-3883

Toll Free 866-465-4976

Alaska State Legislature

Representative Mike Kelly

House District 7

MEMORANDUM
DATE: February 21, 2008
TO: Representative Mike Kelly
FROM: Derek Miller
RE: Sectional Analysis for HB 391 (L&C)

(Version No. 25-LS1493\A)
A sectional summary of a bill should not be considered an authoritative interpretation of
the bill. The bill itself is the best statement of its contents. If you would like an
interpretation of the bill as it may apply to a particular set of circumstances, please

advise.

Fairbanks

1292 Sadler Way, Ste 323
Fairbanks, AK 99701
Phone (907) 452-6084
Fax (907) 452-6096

Member
House Finance Committee
Legislative Budget & Audit

Section 1. Explicitly authorizes construction contracts initiated by the state in its role as
a market participant to include a requirement that the contractor commit to a project
labor agreement and requires the project labor agreement to include an option for

employees to sign a declaration of benefits.

Section 2. Adds language that project labor agreements as part of the application
requirements set out in obtaining a license under the Alaska Gasline Inducement Act,

are required to include an option for employees to sign a declaration of benefits.

Section 3. Provides applicability standards for project labor agreements after the

effective date of this act.

25-LS1493\A

Page 1
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February 21. 2008

Representative Mike Kelly
State Capitol, Room 513
Juneau, AK 99801

Re: HB 391 & SB 276

Dear Representative Kelly:

I am writing to thank you for sponsoring HB 391 which affords equal pay for non-union
employees working on construction projects mandated to have a Project Labor

Agreement (PLA) by the State of Alaska. As a founding member of Associated Builders
and Contractors, Inc., and President of Kiebs Mechanical Inc., | offer my support of this

important house bill.

Klebs Mechanical Inc. will not participate in any construction projects where a Project
Labor Agreement is required. Project Labor Agreements only serve special interest
groups. They also reduce competition by reducing or eliminating the number of non -

union (Merit) contractors who would normally participate in the bidding process of
particular construction projects. This, in turn, increases the cost of construction which is

bad for any tax paying person because it amounts to less building for our tax dollars.

project Labor Agreements are bad for our employees because the unions receive all of the
fringe benefit payments. Our employees should receive every penny that they earn and

not be limited by a vesting schedule set up by a union.

At Klebs Mechanical Inc. we support 11B 391 and SB 276. These important biils allow
Merit Shop Contractors, who may wish to overlook the fact that PLA's are a non-
competitive way to spend our tax dollars, a way to at least give their employees all of the

money that they have earned.

Thank you again for sponsoring this important bill, and please let me know if | can assist
you in any way in passing this legislation.

Sincerely,
* / J

Gary Klebs
President

GK/ms

)0 365-2590 In* | 107 E 72nd Avenue, Anchofuge, Alaska 9951 8 www.kleb5Sheatiny.com
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ALASKA STATE LEGISLATURE

HOUSE LABOR & COMMERCE COMMITTEE

REP. KURT OLSON
jep Mark Neuman, V-Chair Rep. Carl Gatto

Chairman
State Capitol, Room 17 ~Nep jQy Ramras Rep. Berta Gardner
Juneau, AK 99801-1182 Rep. Gabrielle LeDoux Rep. Bob Buch
(907)465-2693 FAX 465-3835

HB 413

Extending the Real Estate Commission
Sponsor Statement

HB 413 was introduced at the request of the Department of Commerce and Community
Development and the Legislative Budget and Audit Committee.

Per the recommendation of the Legislative Auditor, this bill extends the sunset date of

the Real Estate Commission to 2016.

As stated in the July 2007 audit, "The regulation and licensing of real estate
professionals provides necessary public protection in the buying and selling of
residential and commercial properties. The Real Estate Commission carries out its
responsibilities to educate both the public and licensees in a piofessional, competent,

and efficient manner."

We would appreciate your positive consideration of this legislation.



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2008 LEGISLATIVE SESSION Bill Ve(sion: HB413
() Publish Date:
Identifier (file name): HB413-CED-QL-02-21-08 Dept. Affected: DCCED
Title Extending the Real Estate Commission RDU Corp. Bus & Prof Licensing (117)
Component Corp. Bus & Prof Licensing
Sponsor Labor & Commerce
Requester House Labor & Commerce Component Number 2360
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
Appropriation
Required Information

OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
258.5 258.5 258.5 258.5 258.5 258.5
25.4 25.4 25.4 25.4 25.4 25.4
163.5 163.5 163.5 163.5 163.5 163.5
9.2 9.2 9.2 9.2 9.2 9.2

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous

TOTAL OPERATING 00 456.6 456.6 i 456.6 456.6 456.6 456.6

ICAPITAL EXPENDITURES I I I I I I |
ICHANGE IN REVENUES (1156 ) 00 00| 913.2 | 00 913.2 | 0.0 | 913.2 |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health
1156 Receipt Supported Services 456.6 456.6 456.6 456.6 456.6 456.6

TOTAL 00 456.6 456.6 456.6 456.6 456.6 456.6

Estimate of any current year (FY2008) cost: 0.0

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page il necessary)

This legislation extends the Real Estate Commission to June 30, 2016.

In accordance with AS 08.03.020, funding is extended one year followmg the termination date allowing the Board to
conclude its affairs. FY 2009 funding is included in the Qperath Budﬁe “request. Revenues are colleCted on a two year
cycle. Operating expenditures are calculated by averaging the last full biennium renewal.  The costs shown for
subsequent fiscal years reflect the direct costs included in'the FY 2009 budget.

Phone (907)465-2572

Prepared by: Chris Wyatt, Administrative Officer
Date/Time 2/21/08 3:36 PM

Division Corporations, Business, and Professional Licensing
Approved by:  Emil R. Notti, Commissioner Date 2/21/2008
Agency Commerce, Community, and Economic Development

(Revisd 101/20B0VB) Page 1of 1



DEPARTMENT OF COMMERCE,
COMMUNITY, AND ECONOMIC
DEVELOPMENT

REAL ESTATE COMMISSION
SUNSET REVIEW

Audit Control Number

08-20051-07

Division of Legislative Audit
P.O. Box 113300, Juneau, Alaska 99811-3300



LEGISLATIVE BUDGET AND AUDIT COM M

ITTEE

DIVISION OF LEGISLATIVE AUDIT

The Legislative Budget and Audit Committee is a
permanent interim committee of the Alaska
Legislature. The committee is made up of five
senators and five representatives, with one alternate
from the Senate and two from the House. The
chairmanship of the committee alternates between
the two chambers every legislature.

The committee is responsible for providing the
legislature with audits of state government
agencies. The programs and activities of state
government now cost more than $6 billion a year.
As legislators and administrators try increasingly to
allocate state revenues effectively and make
government work more efficiently, they need
information to evaluate the work of governmental
agencies. The audit work performed by the Division
of Legislative Audit helps provide that information.

As a guide to all their work, the Division of
Legislative Audit complies with generally accepted
auditing standards established by the American
Institute of Certified Public Accountants and with
government auditing standards established by the
U.S. General Accounting Office.

Audits are performed as mandated by Alaska
Statutes or at the direction of the Legislative Budget
and Audit Committee. Individual legislators or
committees can submit requests for audits of
specific programs or agencies to the committee for
consideration. Copies of all completed audits are
available from the Division of Legislative Audit’s
offices in Juneau, Anchorage, or at our web site
http://www.legaudit.state.ak.us/

BUDGET AND AUDIT COMMITTEE

Representative Ralph Samuels, Chair
Representative Mike Chenault
Representative Mike Doogan
Representative Mike Hawker
Representative Mike Kelly
Representative Reggie Joule (alternate)
Representative Kevin Meyer (alternate)

Senator, Vice Chair Lyman Hoffman
Senator Johnny Ellis

Senator Lyda Green

Senator Bert Stedman

Senator Gene Therriault

Senator Charlie Huggins (alternate)

DIVISION OF LEGISLATIVE AUDIT

Pat Davidson, CPA
Legislative Auditor

P.O. Box 113300
Juneau, AK 99811-3300

(907) 465-3830, Juneau

(907) 561-1445, Anchorage
(907)465-2347, Juneau Fax
(907) 561-1452 Anchorage Fax


http://www.legaudit.state.ak.us/

LEGISLATIVE BUDGET AND AUDIT COMMITTEE
Division of Legislative Audit

P.O. Box 113300
Juneau, AK 99811-3300
(907)465-3830

FAX (907 >465-2347
legaudit(«JcgL.state.ak.us

July 10,2007

Members of the Legislative Budget
and Audit Committee:

In accordance with the provisions of Title 24 and Title 44 of the Alaska Statutes (sunset
legislation), we have reviewed the activities of the Real Estate Commission and the attached

report is submitted for your review.

DEPARTMENT OF COMMERCE, COMMUNITY, AND ECONOMIC DEVELOPMENT
REAL ESTATE COMMISSION
SUNSET REVIEW

July 3, 2007
Audit Control Number
08-20051-07

This audit was conducted as required by AS 44.66.050 and under the authority of
AS 24.20.271(1). Alaska Statute 44.66.050(a) lists criteria to be used to assess the
demonstrated public need for a given board, commission, agency, or program subject to the
sunset review process. Currently, AS 08.03.010(c)( 19) states the commission will terminate
on June 30. 2008, and will have one year from that date to conclude its administrative

operations.

In our opinion, the termination date for the Real Estate Commission should be extended.
The licensing of qualified realtors benefits the public’s safety and welfare. We recommend
the legislature extend the termination date of the Real Estate Commission to June 30, 2016.

The audit was conducted in accordance with generally accepted government audit standards.
Fieldwork procedures utilized in the course of developing the findings and discussion
presented in this report are discussed in the Objectives®"Scope, and Methodology.
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Q BJECTIVES. SCOPE. AND METHODOLOGY

In accordance with Title 24 and Title 44 of the Alaska Statutes (AS), we have reviewed the
activities of the Real Estate Commission (REC or commission). Under AS 44.66.050(a), the
legislative committee of reference shall consider this report during the legislative oversight
process in determining if REC should be reestablished. Currently, AS 08.03.010(c)(19)
requires REC to terminate on June 30, 2008. If the legislature takes no action to extend the
termination date, the commission will have one year from that date to conclude its

operations.

Objectives
The three central, interrelated objectives of our report are:

1. To determine if the termination date of the commission should be extended.
2. To determine if the commission is operating in the public interest.

3. To determine if the commission has exercised appropriate regulatory oversight of real
estate licensees.

Scope

Our audit reviews the operation ar.d activities of the commission for the period July 1, 2003
through June 30, 2007. Alaska Statute 44.66.050(c) sets out the criteria we used to determine

if there is a demonstrated public need for the commission.

Mcthodolog\

To accomplish the audit objectives, the following documents were reviewed:

 Applicable statutes and regulations

e Commission annual reports, meeting minutes, newsletters, and publications
 Licensing staffs correspondence files

» Attorney General opinions

« Newspaper articles

e Commission member resumes
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We

We

Current legislation (bills and testimony)
Licensing files, exam files, investigation files, surety fund claim files
REC and surety fund financial information

Civil judgments from the Alaska Court System

reviewed information from the following databases:

REC licensing database
Division of Corporations, Business, and Professional Licensing (DCBPL) investigations

database
State Accounting System (AKSAYS)

interviewed the following individuals:

Staff of the DCBPL, Department of Commerce, Community, and Economic
Development (DCCED)
Chairperson of REC

Staff of the Division of Insurance, DCCED
Chief Administrative Law Judge, Office of Administrative Hearings, Department of

Administration
Private insurance companies that provide errors and omissions (E&O) insurance and

surety bonds
Realtor licensing staff and websites of 11 western states

Director of Boards and Commissions, Office of the Governor

also requested complaints from the Commission for Human Rights, the Office of

Victim's Rights, the Attorney General, Division of Corporations, Business, and Professional
Licensing, the Ombudsman, and the Office of the Governor's Boards and Commission.

However, no relevant complaints had been filed.
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Q RGAMZATION AND FUNCTIO]v]

Commission Membership

Alaska Statute 08.88.011 establishes the Real Estate Commission (REC or commission).
REC consists of five real estate brokers or associate brokers and two public members.

By statute, the five professional members must Exhibit 1

be licensed in Alaska for at least three years Members of the
prior to appointment. The statute further Real Estate Commission
specifies the five members should be from each As of June 30, 2007

of the four Judicial Districts, and one from the
state at large. However, if no licensed real estate  Professional Members
Gene DuVal, 4th Judicial District, Chair

broker or associate broker is eligible or available ) . .
; h S q Judicial Distri £ David Somers, Broker at Large, Vice Chair
rom- the econ u '_C'a Istrict or Brad Cole, Judicial District
appointment, then two Ilicensed brokers or Roger Stone, 1“Judicial District
associate brokers shall be appointed from the P a Wilson, Broker at Large

state at large. Currently, the commission has two

REC members from the state at large because of  Public Members

th ilabilit f didate f the S q Tim Worthen - Public Member
e-ur]aval-a ' Ity oT a candidate from the secon Floyd Lee Sherman - Public Member

Judicial District.

The two public members cannot be engaged in the real estateprofession, have a legal
contract with a real estate licensee other than asaconsumer or have adirectfinancial

interest in the real estate profession.

Statutory Duties of the Commission
Under Alaska Statute 08.88.071, REC must perform the following duties:

1 Determine whether applicants met requirements for licenses under this chapter and issue

licenses to those who qualify.

2. Prepare and grade examinations.

3. After a hearing, REC has the authority to suspend or revo.,e the license of a licensee - or
impose other disciplinary sanctions authorized under AS 08.01.075 on a licensee - vho

violates real estate statutes and regulations.
4. Prosecute, through the Department of Law, violations of the provisions of this chapter or
lawful regulations adopted under this chapter.

DIVISIONOI IMEISI ATIVI At Dill

NASKASIVILUEIKI Vim



5. Release for publication in a newspaper of general circulation, in the locale of the
offending person's principal office registered with the commission, a notice of
disciplinary action taken by the commission against a person licensed under this chap. jr.

6. Issue a temporary permit to the personal representative of the estate of a deceased or
legally incompetent real estate broker or to another person designated by the commission
with the approval of the personal representative of the estate, in order to secure proper
administration in concluding the affairs of the decedent broker's real estate business or
temporarily managing the real estate business of the broker, respectively.

7. Establish and periodically revise the form of the seller's property disclosure statement
required by AS 34.70.010.

8. Have the authority to levy civil fines as established in this chapter.

9. Revoke the license of a broker or associate broker who is convicted of forgery, theft,
extortion, conspiracy to defraud creditors, or a felony involving moral turpitude
committed while licensed under this chapter. Notwithstanding AS 08.88.171, a person
whose license is revoked under this paragraph is not qualified for a license under
AS 08.88.171(a) or (b) until seven years have elapsed since the person completed the

sentence imposed for the conviction.

Commission License Requirements

REC licenses real estate salespersons, associate brokers, and brokers. In order to obtain initial
licensure, a real estate salesperson must pass an examination, be at least 19 years old, must not
be under indictment for any felony involving moral turpitude, or if convicted for an offense, the
person must have completed the imposed sentence, and be employed by a licensed real estate
broker. The salesperson must also complete 20 hours of pre-licensing 'ducation.

Real estate brokers and associate brokers must pass an examination and have a minimum of
24 months of active and continuous experience as a real estate licensee. A broker differs from
an associate broker in that a broker must be an owner of a real estate business or must be
employed as a broker by a corporation or partnership. Brokers and associate brokers must

complete 15 hours of pre-licensing education.

All initial licensees must also complete 20 hours of post-licensing education within the first year

of receiving their license.

Real estate licensees are renewed biennially. The next biennial renewal date is January 31,
2008. In order to renew their license, real estate licensees must complete a renewal application,
remit a license fee, and complete 20 hours of education.
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Real Estate Surety Fund

The Real Estate Surety Fund (RESF or fund) operates under Article 4 of AS 08.88. REC
administers the fund and sets the surety fee paid by all licensees. The fund was established in
1974, serving as a substitute for the previously required corporate surety bonds, to fund the

education of licensees and the public.

By law, the fund is to be used for reimbursement of losses suffered as a result of fraud,
misrepresentation, deceit, or the conversion of trust funds on the part of any real estate licensee.
Claims for reimbursement require a S250 filing fee and claim payments are limited to S15,000
per transaction, up to a maximum of $50,000 per licensee. The statutes grant REC the following

authority when considering a claim for payment from RESF:

1. Take and hear evidence pertaining to the claim.

2. Administer oaths and affirmations.
3. Compel, by subpoena, the attendance of witnesses and the production of books, papers, and

documents pertaining to the claim.
4. Engage the services of an investigator, accountant, or other expert necessary to process the

claim.

However, the comrr'ssion currently exercises its option under AS 08.88.472(c) to contract the
above legal services under AS 36.30 (State Procurement Code). Currently, REC contracts with
the Office of Administrative Hearings for these services.

Duties of the Department of Commerce. Community, and Economic Development Division
of Corporations, Business, and Professional Licensinu (division)

The division provides administrative and investigative assistance to REC. This includes
budgetary services and administrative functions such as collecting fees, maintaining files,
receiving and issuing application forms, and publishing notice of meetings.

On its own initiative, the division may conduct an investigation if it appears an individual has
engaged, or is about to engage, in a prohibited professional practice. The division can bring an
action in Superior Court to enjoin the act. examine the books and records of an individual, and
issue subpoenas for the attendance of witnesses and documents.

Al ASKASTAIL HHaqlSh A I DIVISION I THilsIATVT AL DIl



In order to facilitate the management of RESF and its fee setting process, the division is also
required by statute to provide the commission, every three months, with a financial statement
that includes the following information regarding RFSF:

e The activities of the fund
e The balances of the fund
e Interest earned

* Interest returned to the fund
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R EPORT CONCLUSION

In our opinion, the Real Estate Commission (REC or commission) is serving a public
purpose and has demonstrated an ability to operate in a satisfactory manner. The regulation
and licensing of real estate professionals provides necessary public protection in the buying
and selling of residential and commercial properties. REC carries out its responsibilities to

both the public and licensees in a professional, competent, and

educate
licensure actions,

efficient manner. Additionally, active investigation of complaints and
when appropriate, provides assurance that licensed professionals are competent and ethical.

In accordance with AS 08.03.010(c)(19), REC is scheduled to terminate on June 30, 2008.

Under AS 08.03.020, the commission has one year after its termination date to

administratively conclude its affairs. We recommend the legislature extend REC’s

termination date to June 30, 2016.
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p INDINGS AND RECOMMENDATION C

Recommendation No. 1

The legislature should consider amending the statutes related to the Real Estate Surety Fund
to provide more complete, effective, and efficient consumer protection to claimants.

Prior Finding

Alaska Statutes regulate the dollar amount of limits that can be made on Real Estate Surety
Fund (RESF) claims, the notification process of claim awards, and the nature of the claim
that can be filed. Specifically, the previous recommendation included these findings:

1. When RESF was originally established by statute in 1974, the individual claim limit was
set at SI 0,000 and the aggregate claim limit was restricted at 550,000. At the time of the
last audit, in 2003, these claim limits remained at the original amounts. The audit found
that each of the last five successful claim payments had alleged losses exceeding the
510.000 limit. Also, Alaska's claim and aggregate fund limits for the surety fund were
low compared to other states, where the average individual claim limit was just over
521.000 and the average aggregate limit was just under S70.000. As a result, the
recommendation suggested increasing RESF claim limits to 520,000 for individual

claims and 5100,000 for aggregate claims per licensee.

2. Claims against RESF are administered under the state’s Administrative Procedures Act
(APA). Under APA, a respondent has the right to appeal a RESF decision, a claim
payment is not paid from the fund until an appeal is filed and considered, or the
respondent waives their appeal rights. The last audit found that this procedure resulted in
a situation where a successful claimant was waiting over nine months to receive their
claim payment because the Division of Corporations, Professional, and Business
Licensing (division) was not able to locate or notify the respondent of their rights to
appeal. Thus, the recommendation suggested permitting the Real Estate Commission
(RFC or commission) to disburse RESF claim awards after they have made a good faith

effort to locate the respondent.

3. State law specifics that RESF can be used to reimburse an individual for a loss "suffered
in a real estate transaction as a result offraud, misrepresentation, deceit.” During the
last audit, two instances were identified where respondents attempted to have claims
dismissed because the transaction involved purchasing a mobile home. The respondents
argued that since mobile homes are considered personal property, rather than real
property, the sale does not represent a "real estate transaction.” The hearing officer
disallowed these arguments because the intent of the fund is to compensate victims of
fraud, misrepresentation, and deceit on the part of licensees. Despite the hearing officer
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rulings, these administrative hearing decisions do not have any value in establishing
recognized precedence. Consequently, the recommendation suggested amending statutes
to specify mobile home transactions as subject to RESF claims.

Legislative Audit’s Current Status
The current status of the recommendation is as follows:

1. This issue is partially resolved. The legislature increased the individual claim limits to
515,000; however, the prior aggregate claim limit of S50,000 remains unchanged. During
our current review period, the S15,000 individual limit did not hinder awards to claimants
from the fund. Conversely, the 550,000 aggregate limit restricted at least one award
provided to claimants. In this instance, the hearing officer awarded S10,850 more than
the S50,000 aggregate limit. REC could not disburse the entire award due to the statutory

limit.

2. This issue is resolved. The legislature modified statutes to allow proof of notice to satisfy
due process requirements for RESF actions.

3. This issue is not resolved. The RESF statutes have not been modified to permit mobile
home transactions as being subject to RESF claims. During our period of review, we did
not identify any RESF claims for mobile home transactions.

Based on the current status of these issues, we recommend the legislature reconsider making
some increase to RESF aggregate claim limits, as well as making mobile home transactions

eligible under RESF claims.

Recommendation No. 2

The director of Boards and Commissions, Office of the Governor, should verify board
members satisfy all statutory requirements prior to being appointed.

During 2007, a board member was appointed to the commission without meeting
the professional experience requirements outlined in statute. Alaska Statute 0S.88.041(a)
requires brokers and associate brokers to be licensed in Alaska for at least three years before
being appointed to the commission. This board member was an associate broker for less than

two years prior to his appointment.

Boards and Commissions’ staff overlooked this board member’s lack of professional
experience when appointing the member to the commission. This appointment could result in
commission decisions not being supported by adequate professional experience. We
recommend the director of Boards and Commissions verify that potential board members

satisfy all statutory requirements prior to being appointed.
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Recommendation No. 3

The division should increase licensing fees to eliminate the commission's current operatintz

deficit.

As of May 31, 2007 the commission had an operating deficit of 5147,211. The deficit is
caused by revenues not covering all of the commission’s expenditures for a two-year
licensing period. Alaska Statute 08.01.065(c) requires fees, for an occupation, be set at a

level to approximate the related regulatory costs.

Accordingly, \vc recommend the division review the regulatory costs and licensing fees to
ensure fees collected are sufficient to eliminate the deficit and meet annual operating costs of

the commission.

Al ASKASIAM 11GIISATERI: DIVISIONOI 1lGISLAINEAL DIl



(Intentionally left blank)

ALASKA SIAIL: LEGISLATURE -12 - DIVISIONQL 1DX3ISIATMEADIL



/" NALYSIS OF PUBLIC N£E£)

The following analyses of commission activities relate to the public-need factors defined in
AS 44.66.050(c). These analyses are not intended to be comprehensive, but address those

areas we were able to cover within the scope of our review.

Determine the extent to which the board, commission, or program has operated in the
public interest.

The Real Estate Commission (REC or commission) has provided the public with qualified
realtors through the regulation and licensing of qualified salespeople, associate brokers, and
brokers. As of June 30, 2007 the commission licensed 2,581 real estate professionals.

Th - | d the Real Exhibit 2
€ commission afso manage .e €a Real Estate Surety Fund Claims

Estate Surety Fund (RESF) claims for As of May 31, 2007
any members of the public with Number of Claims Amount of Claims
complaints against licensees. Exhibit 2 Year Eiled Paid
summarizes RESF activity during FY 07 £y 04 o S 13.658
through May 31, 2007. FY 03 10 63,946

FY 06 15 1,986
During our review period. RESF claims FY 07 1 20,659

were processed in accordance with
statute. Additionally, at the beginning of FY 05, the Office of Administrative Hearings was

created.1The creation of this office allowed RESF cases to be heard and resolved in a more

efficient manner.

Determine the extent to which the operation ofthe board, commission, or agency program
has been impeded or enhanced by existing statutes, procedures, and practices that it has
adopted, and any other matter, including budgetary, resource, and personnel matters.

State law requires "that the total amount offees collectedfor an occupation approximately
equals the actual regulator costs for the occupation."”' The division, with input from the
commission, sets fees based on a two-year cycle, with the majority of the revenue collected
in even-numbered fiscal years. The Schedule of License Revenue and Expenditures for the
Real Estate Commission (Exhibit 3 on the next page), summarizes the operating costs and
revenues for REC for the period FY 04 through May 31, 2007.

1AS 44.64.010, effective July 26, 2004.
2AS 08.01.065(c)
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Exhibit 3, below, shows a large deficit towards the end of FY 07. Revenues generated over
the sunset period have not been sufficient to fund commission costs for the same period. The
division should increase licensing fees to eliminate the commission’s continuing, operating

deficit. See Recommendation No. 3.

Exhibit 3
Real Estate Commission
Schedule of License Revenue and Expenditures
As of May 31, 2007
(Unaudited)
FY 04 FY 05 FY 06 FY 07

Revenues S$524,900 S 208,400 S$524,300 $ 187,402
Direct Expenditures

Personal Services 160,800 162,600 182,700 160,377
Travel 17,700 19,200 25,300 18,136

Contractual 111,300 102,900 103,400 7,394

Supplies 1.600 5.500 2.500 3.503
Total Direct Expenditures 291,400 290,200 313,900 189,410
Administrative Indirect Costs 115.300 115.800 112.100 163.303
Total Expenditures 406.700 406.000 426.000 352.713
Annual surplus or deficit 118.200 1197.600) 98,300 1165.311)
Cumulative Surplus (Deficit) 5117,400 S (80,200) S 18,100 5(147,211)

REC also operates RESF whose funds are accounted for separately from the commission.
The Real Estate Surety Fund Schedule of Revenues and Expenditures (Exhibit 4), on the next
page, summarizes revenues and operating costs for the period FY 04 through May 31, 2007.
Alaska statutes require that the annual balance of the fund be at least S250,000, but not more
than $500,000. As illustrated in Exhibit 4, RESF’s balance is in compliance with statutory

requirements.
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Exhibit 4
Real Estate Surety Fund

Schedule of Revenues and Expenditures
As of May 31, 2007
(Unaudited)

FY 04 FY 05 FY 06 FY 07
Revenues
License Fees, Claim Filing Fees, and
Claim Reimbursements S 83,056 $20,321 $ 72,035 S$29,598
Interest Earned 3.982 12.218 12.045 17.761
Total Revenues 87.038 32.539 84.080 47,359
Expenditures
Personal Services 55,905 44,992 69,747 19,598
Travel - 182 931 -
Contractual 8,890 10,865 1,772
Commodities 2,552 2,432 - -
Equipment 3,114 - - -
Claim Expenditures:
Hearing and Legal 4,226 11,488 13,866 2,952
Claim settlements 43.658 63.946 1.986 20.659
Total Expenditures 118.345 133.905 88.302 43.209
Net Change in Fund Balance (31.3071 (101.366) (4.222) 4,150
Fund Balance, beginning of year 467.204 435.897 334531 330.309
Fund Balance, end of year $435,897 $334,531 $330,309 $334,459 !

Determine the extent to which the hoard, commission, or agency has recommended
statutory changes that are generally ofbenefit to the public interest.

During the past four years, REC has supported numerous statutory changes that arc of benefit
to the public interest. The commission supported creation of new post-licensing requirements
for all licensees and modifications of licensing requirements for brokers and associate
brokers. The commission also supported the creation of a new section defining licensee
relationships and duties, as well as a clarification on disclosing conflicts of interest. REC also
supported an increase in RESF individual claim limits from S10,000 to S15,000.
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Determine the extent to which the board, commission, or agency has encouraged
interested persons to report to it concerning the effect ofits regulations and decisions on
the effectiveness of service, economy of service, and availability’ of service that it has

provided.

Draft regulations 'evelopcd by REC were properly advertised to the public for a reasonable
amount of time. Public notices of commission meetings were published on the commission’s
website and the online public notice system. The commission accepted public comment at

the meetings.

Determine the extent to which the board, commission, or agency has encouraged public
participation in the making ofits regulations and decisions.

The public received notice of all REC meetings and proposed regulation changes. A public
comment period had been set aside in the agenda for each commission meeting.

Interested parties can attend meetings in person, or by teleconference. In addition to
accepting public comment at the meetings, REC frequently discussed correspondence from

various licensees, agencies, and other interested parties.

Determine the efficiency with which public inquiries or complaints regarding the activities
ofthe board, commission, or agencyJiled with it, with the department to which a board or
commission is administratively assigned, or with the office of victims' rights or the o ffice

o fthe ombudsman have been processed and resolved.

Complaints Regardintz REC Activity

During the period of our review: no complaints were fiied with the Department of
Commerce, Community, and Economic Development; Offices of Victim’s Rights;
Ombudsman; and Attorney General; or the Office of the Governor’s Boards and

Commissions concerning REC or their staff.

Department Investinations

For the period July 2003 to April 2007, the division opened 173 cases. Another
43 complaints were filed but were not investigated further due to lack of jurisdiction or

incomplete information.

Approximately 40 percent of the investigations were generated from complaints made by the
public, and 34 percent were generated from investigations opened by the division.
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The types of investigations filed included, but were not limited to:

Fraud/Misrepresentation (53)

Licensing Applications Problems/Faisifications (30)
Unlicensed Practice Activity (19)

Violating Professional Ethics (15)

Supervision (14)

As of our review date, 145 out of 173 investigations had been closed and 28 remained open.
The cases are graphically depicted below"
Exhibit 5
Investigation Analysis

0 Closed Cases
f 120 104

@ 100
0(5’ 80

1 Open Cases

£ 60
40 -
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0-6 7- 12 13 -24 25-36 > 36

Number of Months

Review of the nature and extent of complaints and investigations filed, involving REC
licenses, shows that the division (in conjunction with the commission) has proceeded in an
effective and efficient manner to resolve complaints and investigations.

Determine the extent to which a board or commission that regulates entry into an
occupation or profession has presented qualified applicants to serve the public.

The application process for licensing appears reasonable and appropriate. The licensing
process is neither unduly restrictive nor too lenient. The new licenses issued by the
commission during FY 04 through FY 07 are summarized in Exhibit 0, on the following

page:
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Exhibit 6
Real Estate Commission licensees

As of June 30, 2007

License Type FY 04 FY 05 FY 06 FY 07 Total New Total Number
Licensees of Licensees
Salesperson 302 390 405 295 1,392 1,665
Associate Broker 26 22 57 34 139 428
Broker _4 _10 _7 14 . 35 488
Total 332 422 469 343 1,566 2,581

Each applicant is required to satisfy the requirements for licensing. To obtain a license, the
candidate must submit a fee and application, pass an examination, and complete 15-20 pre-
licensing education hours.3 A candidate, who was previously 'icensed in another state, must

also demonstrate prior real estate experience.

Continuing real estate education is required and adequately monitored by the commission to
maintain quality performance and help ensure the integrity of the profession.

A new post-licensing education requirement was established beginning January 1, 2006. This
new statute requires new licensees to complete an additional 20 hours of education within

12 months of licensure.4

Determine the extent to which state personnel practices, t: eluding affirmative action
requirements, have been complied with by the board, commission, or agency to its own

activities and the area ofactivity or interest.

No evidence indicated a lack of compliance with state personnel practices, including
affirmative action, in qualifying applicants or hiring staff. Each time the commission has
denied an applicant’s certification, the decision has been based on statutory requirements -

not on the personal attributes of the applicants.

' Salespeople are required to obtain 20 hours of pre-licensing education |AS 08.88.091(b)], and associate brokers
and brokers are required to obtain 15 hours of pre-licensing education [AS 08.88.091(c)]. Also, see pre-licensing
education discussion on the following page.

4 AS 08.88.095(a)
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Determine the extent to which statutory, regulatory, budgeting, or other changes are
necessary to enable the agency, board, or commission to better serve the interests of the

public and to comply with thefactors enumerated in this subsection.

Pre-licensing Education

Currently, new salesperson licensees must complete 20 hours of pre-licensing education and
new associate brokers and brokers must complete 15 hours of pre-licensing education.
Additionally, all new initial licensees must complete 20 hours of post-licensing education

within 12 months of licensure.5

During the 2007 legislative session, the legislature passed new requirements that would
increase pre-licensing education hours for new salespeople to 40 hours and post-licensing
education hours for all license types to 30 hours, effective February 1, 2008. The pre-
licensing hours for associate brokers and brokers would remain unchanged.

Pre-licensing education requir ments for all 50 states, District of Columbia, and Guam,
compared to the proposed increase in pre-licensing education for salespeople in Alaska,
shows that the increase is reasonable considering the national average.

Additionally, the national average for brokers pre-licensing education is 100 hours, while
Alaska’s requirement is 15 hours. However, increases in pre-licensing education hours for
associate brokers and brokers were not considered by REC or the legislature.

Real Estate Surety Fund

As discussed in the Findings and Recommendations section, the legislature should consider
amending statutes to increase the aggregate limit on RESF claims in order to enhance public

protection. See Recommendation No. 1

Adherence to AS 08.88.041 for Board Members

As discussed in the Findings and Recommendations section, a board member was appointed
to REC this year without meeting the professional experience requirements established in
statute. The Office of the Governor should verify potential board members meet statutory
requirements prior to appointment. Sec Recommendation No. 2.

" AS 08.88.095(a) is required for all license types.
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