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manufacturer or distributor by mail, the manufacturer or distributor shall, a a
minimum, repurchase from the authorized cealer's inventory
(1) each new and unused product of the manufacturer that is
(A) acurrent model of the product; or
(B) amodel of the product from the previous two years; and
(2) each product part that
(A) was purchased from the manufacturer or distributor,
(B) s listed in the manufacturers' parts price hooks in the past
two years; and
(C) has not been damaged or substantially altered to the
prejudice of the manufacturer or distributor while in the possession of the
althorized cealer,
(b) 1f an authorized dealer discontinues selling a particular product and gives
30 days' advance written notice of the discontinuance to the manufacturer or
distributor by mail, the manufacturer or distributor shall, at a minimum, repurchase
from the authorized dealer's inventory
(1) each new and unused discontinued product of the manufacturer that
s
(A) the current model of the discontinued product; or
(B) amodel ol the discontinued product from the previous two
years; and
(2) each discontinued proclct part that
(A) was purchased from the manufacturer or distributor;

(B) is listed in the manufacturers' parts price books in the past
two years; and

(C) has not been damaged or substantially altered to the
prejudice of the manufacturer or distributor while in the possession of the

authorized dealer.

See. 45.27.310. Timing of repurchase. A manufacturer or distributor shall
make the repurchase required by AS 45.27.300 within 30 days after the authorized
dealer submits to the manufacturer or distributor by mail the authorized dealer's final

303(L&C) o
New Taxt Underlined [DELETED TEXT BRACKETED]



I:H
O O 0o d O Ul B~ W RN

R CO PO DD PO P N PO RO RO S U~ e T e T G T
I—‘Ogooowc»mhwl\)uogooo\lcnmbwl\)

25-LS1183\E

inventory of all the products and proouct parts identified under AS 45.27.300 that
apply to the authorized dealer's discontinuance of the manufacturer's products.

Sec. 45.27.320. Optional retention. If an authorized dealer discontinues
engaging in the business of being an authorized dealer or discontinues selling a
particular make of product, the authorized dealer may, at the sole option of the
authorized dealer, retain some of the discontinued products and product parts to allow
for customer service, special orders, presold products, or another valid situation, &
determined in the sole discretion of the authorized dealer.

Sec. 45.27.330. Failure to repurchase. If a manufacturer or distributor fails,
without just cause, to make the repurchase required by AS45.27.300, the
manufacturer or distributor shall pay the authorized dealer interest at the rate of 15
percent a month or fraction of a month on the inventory value of the products and
product parts that the manufacturer or distributor fails to repurchase. The interest
begins on the 31st day after the manufacturer or distributor receives the final inventory
under AS 45.27.310 and continues until the manufacturer or distributor completes the
required repurchase.

Sec. 45.27.340. Landed cost, (a) The amount of a repurchase required by
AS 45.27.300 shall be hased on the authorized dealer's landed cost at the authorized

dealer's facility.

(b) An authorized dealer's landed cost shall be adjusted for any quarterly or

annual purchase rebates and credits given to the authorized dealer on the products and
product parts heing repurchased.

Sec. 45.27.350. Carrier selection and costs. A manufacturer or distributor of
a product may select the method and carrier to transport a product repurchased under
AS 45.27.300 - 45.27.340, but is responsible for any transportation or storage costs for
the repurchased product.

Article 5. Product Warranties.

Sec. 45.27.400. Warranty provided. A manufacturer shall provide, through
the authonzed cealer, to the product's ultimate purchaser from an authorized dealer the
manufacturer's standard written warranty, if any, that is in effect at the time of delivery
of the product to the authorized dealer.
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Sec. 45.27.410. Defective products, (a) A manufacturer or distributor of a
defective product shall, during the original warranty period, pay, in accordance with
the standard warranty service claim procedures and methods of the industry and with
AS 45.27.400 - 45.27.500, an authorized dealer to complete factory-recommended
warranty repairs, solutions, and procedures to cure factory warranty problems with a

defective product.
(b) Except as provided  (c) of this section, a manufacturer or distributor

shall, within 30 days after an authorized dealer's request, provide the authorized dealer
with the original factory parts required to cure the defective product

(c) If a manufacturer or distributor is unable to supply the authorized dealer
with adequate needed warranty service parts for a defective product within the 30 days
established by (b) of this section or by an agreed upon reasonable alternative time, the
authorized dealer may, at the authorized dealer's option, return the defective product,

and
(1) the manufacturer or distributor shall provide an identical product

that Is not defective; or
(2) the authorized dealer shall receive full credit for the authorized
dealer's landed cost of the procuict, if the authorized dealer is the original selling

authorized dealer.
(d) Inthis section, "defective product" means a product that Is defective in

design, assembly, engineering, or manufacturing,

Sec. 45.21.420. Authorized dealer warranty representations. An authorized
dealer may not make a representation about the warranty that is not made by the
manufacturer in the written warranty. An authorized dealer shall deliver the manuals
on the operation and maintenance of a product to an u'timatc purchaser and make the
manufacturer's warranty known to the ultimate purchaser, including all disclaimers
and limitations,

Sec. 45.27.430. Timely warranty service and claims, (a) An authorized
dealer shall provide timely warranty  -vice in accordance with the manufacturer's
applicable warranty on all of the manufacturer's and distributor’s products sold by the

authorized dealer,

CsSIIB 303(L&C) '8'
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(b) An authorized dealer shall make all claims for warranty reimbursement in
the manner established by the manufacturer.

Sec. 45.27.440. Basis for reimbursements, (a) A manufacturer or distributor
shall use the bases established in this section to reimburse an authorized dealer for all
approved warranty service work performed by the authorized dealer,

(b) A manufacturer or distributor shall pay to a servicing authorized dealer

warranty work labor rates that
(1) areat least the same as the authorized dealer customarily charges to

a customer for nonwarranty service work; and
(2) include time for clean-up, preparation, diagnosis, disassembly,
repair, assembly, testing, and final cleaning as needed to provide a quality result and

customer satisfaction.

(c) In addition to the payment under (b) of this section, the manufacturer or
distributor shall reimburse an authorized dealer a minimum of one hour at the
authorized dealer's shop standard [abor rate for the administration of each warranty
claim,

(d) A manufacturer or distributor shall reimburse the authorized dealer for
product parts at the current manufacturer's full suggested retail price and shall ship
each part to the authorized dealer without cost for freight or handling. If a
manufacturer's full suggested retail price does not exist, the reimbursement shall be
calculated at 1.5 times the authorized dealer's landed cost.

Sec. 45.21.450. Shipping costs for returned items, (a) A manufacturer or
distributor shall pay for any costs incurred by the authorized dealer, plus 25 percent of
the normal authorized dealer's cost as a handling fee, for shipping a part replaced
under a warranty that the authorized dealer returns for testing, analysis, or inspection
at the request of the manufacturer or distributor.

(b) A request by the manufacturer, the distributor, or another person involved
Ina product's warranty service to an authorized dealer to retum a product or a proouct
part for analysis, testing, or inspection must be inwriting and shall be made within 30
days after the filing date of the warranty claim submitted by the authorized dealer.

Sec. 45.27.460. Timely reimbursement or claims. A manufacturer or
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distributor shall pay a properly submitted warranty claim within 30 days after
receiving the claim from an authorized dealer 1f a manufacturer or distributor fails to
pay a claim within 30 days after receipt, the failure is consicered an acceptance of the
claim as submitted, and the manufacturer or distributor shall pay the authorized dealer
Interest at the rate of 1.5 percent a month on the claim,

Sec. 45.27.470. Boat package warranties and branding, (a) A manufacturer
or distributor of a marine product may enter into a warranty service agreement with a
marine authorized dealer of a hoat package without violating the area of responsibility
of another authorized dealer who has an agreement to sell the brand of marine motor
that is part of the boat package. However, the warranty service agreement may not be
construed to permit the marine authorized dealer to sell the marine motor separately
from the boat package, and the marine authorized dealer may not hold itself out to be
an authorized dealer in the full line of marine engines.

(b) The boat package brand shall be determined by the brand of the boat.

Sec. 45.27.480. Performance of warranty service work. An authorized
dealer shall use a factory-certified or factory-trained technician to perform warranty
service work if factory certification or training is readily available.

Sec. 45.27.490. Warranty restrictions. A manufacturer may not, by
agreement, by restrictions on reimbursement, or by another method, restrict the nature
or extent of product parts proviced or labor performed by an authorized dealer if the
restriction impairs the authorized dealer's ability to satisfy a warranty created by the
manufacturer in accordance with generally accepted standards.

Sec 45.27.500. Warranty claim disapproval. If a manufacturer or distributor
disapproves a claim, the manufacturer or distributor shall issue a written notice of
disapproval to the authorized dealer within 30 days. The notice must contain the
specific reasons for the disapproval.

Article 6. Miscellaneous Business Practices.

Sec. 45.27.600. Liability resulting from audit, (a) An authorized dealer is not
liable to a manufacturer or distributor for money that an audit of the authorized
dealer's financial records determines to be owed to the manufacturer or distributor, or
to a wholesaler, distributor branch, or factory branch, if the money is a result of

303(L&C) -10-
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transactions that occurred more than two years before the beginning of the audlt,
unless the money is owed as a result of a fraudu<  practice of the authorized dealer.

(b) If an authorized dealer retains a product part for at least 30 days after the
warranty claim is filed, the authorized dealer is not liable to a manufacturer or
distributor for failing to retain the product part for a longer time.

Sec. 45.21.610. Competition with authorized dealer. A manufacturer or
distributor may not compete with an authorized dealer who is operating under an
agreement with a manufacturer or distributor in the same line, brand, model, or make
of product

Sec. 45.27.620. Content of factory recall notices. A manufacturer or
distributor shall include in a written factory recall notice to ultimate purchasers and
authorized dealers the date by which the manufacturer or distributor expects that
necessary parts and equipment will be available to the authorized dealer for the
correction of the defect that is the subject of the recall.

Sec. 45.27.630. Advertising. A manufacturer or distributor may not use false
or misleading advertising in connection with an agreement with an authorized dealer
or in the operation of the manufacturer's or distributor's sale of products.

Sec. 45.27.640. Required posting. An authorized dealer shall post a notice of
the authorized cealer's retail labor rate in a place conspicuous to service customers. If
the authorized dealer uses a factory-certified or factory-trained technician to perform
warranty service work, the notice must also contain a statement that warranty service
work completed by the authorized dealer is performed by a factory-certified or
factory-trained technician.

Article 7. Miscellaneous Provisions.

Sec. 45.27.800. Unenforceable provisions. If a provision in an agreement
violates this chapter, the provision is not enforceable.

Sec. 45.27.810. Manufacturer and distributor liability, (@) A manufacturer
an 1a distributor shall indemnify and hold harmless an authorized dealer for damages,
Including fines, suffered by the authorized dealer as a result of the manufacturer's or

distributor's violation of this chapter.
(b) Notwithstanding the ters of an agreement with an authorized dealer, a

-|[- CSIIB 303(L&C)
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manufacturer and a distributor shall indemnify and hold harmless an authorized dealer
for damages arising out of complaints, claims, or lawsuits, to the extent that the
damages arise out of alleged acts of the manufacturer and distributor, that

(1) relate to the authorized dealer's sale or other handling of the
manufacturer's or distributor's product;

(2) are beyond the control of the authorized dealer; and

(3) are based on strict liability, negligence, misrepresentation, express

warranty, implied warranty, or rescission.

| (c) In this section, “damages" includes court costs and reasonable attorney fees
I of the authorized dealer.
1 Sec. 45.21.820. Civil penalty. Notwithstanding AS 45.50.551, a person who
1 violates this chapter is liable to the state for a civil fine of not more than $5,000 for
1 each day the violation continues.
\i Sec. 45.27.830. Criminal penalty. A person who violates this chapter is quilty
if of aclass B misdemeanor.
11 Sec. 45.27.840. Cumulative provisions. The provisions of this chapter are in
y addition to any other legal or equitable remedy available under law or under an
18 agreement between an authorized oealer and a manufacturer or distributor.

19 Article 8. General Provisions.
20 Sec. 45.27.900. Exemptions. The following persons are exempt from this
2 chapter,
22 (1) anauthorized dealer located outside this state;
23 (2) areceiver, a trustee, an administrator,an executor,a guardian, and
24 other persons appointed by or acting under a court order;
25 (3) a public officer in the course of performing the public officer's
26 duties; |
21 (4) @ person who holds a security interest  inamotorvehicle aspart of
28 the sale of the motor vehicle to another person;
29 (5) an insurance company;
30 (6) an auctioneer and an auction house handling an estate auction, a
3 bankruptcy auction, a farm equipment auction, or a government auction, If the

J03(L,&C) -12-
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auctioneer and auction house are not engaged in the auction of used products as the
principal part of their business.
Sec. 45.27.990. Definitions. In this chapter, unless the context indicates

otherwise,
(1) “agreement” means a franchise, sales, or other product agreement

with @ manufacturer or distributor;
(2) "allterrain vehicle" means a vehicle with three or more low-

pressure, flotation-type tires, as designed by the manufacturer or altered, to be used as
an off-road recreational vehicle;

(3) "area of responsibility" means the area of an authorized dealer's
principal product sales and service responsibility;

(4) “authorized dealer" means a dealer who has entered info an
agreement with a manufacturer or distributor of products to sell or service the
manufacturer's or distributor's products;

(5) "boat" means a marine product that is not equipped with a motor;

(6) "boat package" means a boat that is equipped and sold with a motor
or another form of motorized propulsion;

(7) "distributor means a person who

(A) sells or distributes products to authorized dealers; or
(B)  maintains distributor representatives, including
wholesalers, distributor branches, and distributor sales representatives;

(8)"distributor sales representative” means an officer, agent,  or
employee hired by a distributor to promote the sale of products or to superviseor
contact authorized dealers or prospective authorized dealers;

(9) "lanced cost" means the total cost of a product delivered at a given
location, including the initial authorized dealer invoice price and any freight,
transportation, flooring expense, interest expense, authorized dealer preparation cost,
assembly cost, and reasonable handling cost;

(10) "mail" means registered or certified mail, refurn receipt requested; |

(11) "manufacturer" means a person who fabricates, manufactures, or
assembles products; “manufacturer” includes a manufacturer branch and a

13 CSHB 303(L&C)
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manufacturer sales representative, but does not include a person who converts,
modifies, or otherwise alters a product fabricated, manufactured, or assembled by
another person;

(12) "manufacturer s lies representative” means an officer, agent, or
employee hired by a manufacturer to promote the sale of products or to Supervise or
contact authorized dealers or prospective authorized cealers;

(13) "marine authorized dealer" means an authorized dealer of marine
products;
(14) "marine product” means a new watercraft, boat, or motor designed
for recreational or commercial use on water; “marine product” includes an outboard
motor or boat with an attached motor, but does not include a watercraft designed or

adapted to be powered only by an occupant's energy;
(15) "motorized recreational product" means an all-terrain vehicle, a

marine motor, a boat, a boat package, a marine product, and a snow maching; in this
paragraph, "snow machine" means a motorized vehicle with a gross vehicle weight
under 1,300 pounds propelled by a track system designed to move a person over snow
or ice, and includes a snowmobile;

(16) "part" includes an accessory;

(17) "product” means a marine product or a motorized recreational
product;

(18) “ultimate purchaser" means the first person, other than an
authorized cealer purchasing in the authorized dealer's capacity as an authorized
dealer, who, ingood faith, purchases a new product for a purpose other than resale.

Sec. 45.27.995. Short title. This chapter may be cited as the Alaska Marine
Product and Motorized Recreational Product Act.

Sec. 3. AS 45.45.770(a) is amened to read:

(a) AS 45.45.700 - 45.45.790 do not apply to
(1) a distributorship agreement that would be considered a franchise

requlated by 15 U.S.C. 2801 - 2841 (Petroleum Marketing Practices Act);
(2) asituation regulated by AS 4*50.800 - 45.50.850;
(3) a distributorship agreement, including a franchise agreement, for

>IIB 303(L&C) -14-
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the sale, repair, or servicing of motor vehicles that are required to be registered under
AS 28.10;

(4) an activity or agreement by a person licensed under AS 04 if the
activity or agreement is within the scope of the license or is incidental to the activity
or agreement that is within the scope of the license;

(5) a distributorship agreement or another contract between a person
licensed under AS 04 and a distributor, manufacturer, importer, supplier, or wholesaler
of alcoholic beverages who is not located in this state if the subject of the agreement
or contract is the distribution of alcoholic beverages to the licensed person by the
distributor, manufacturer, importer, supplier, or wholesaler;

(6) a distributor, manufacturer, importer, supplier, or wholesaler of
alcoholic beverages,

(7) adistributorship agreement for the sale or distribution of, or other
transaction involving, cigarettes, food, drink, or a component of food or drink; in this
paragraph, "cigarette™ has the meaning given in AS 43.50.170; [OR]

(8) amanufacturer with 50 or fewer employees; or

(9 a marine product or motorized recreational product
agreement, as regulated under AS 45.27.

* Sec. 4. AS 45.50.471(b) is amended by adding a new paragraph to read:
(53) violating AS 45.27 (marine products and motorized recreational

proclucts)
*Sec. 5. AS 4550572 is amended by adding a new subsection to read:

(m) AS 4550562 - 45.50.596 do not apply to action taken by a person to
comply with AS 45.27 or to action refrained from by a person to comply with
AS 45.27 (Alaska Marine Product and Motorized Recreational Product Act).
* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to
rad
APPLICABILITY. This Act docs not apply to an agreement that is entered into before
e effective date of this Act. In this section, “agreement” has the meaning given in
545.27.990, enacted by sec. 2 of this Act
* Sec. 7. This Act takes effect immediately under AS 01.10.070(c).
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ParlsProv 3 or or r?orme by a cealer if restrPctron impairs the gealerf a%dlu
0 Satisty the manufacturer's warr
5.27500. Requires ufacturer or distributor to issue a notice of disapproval fo
aserfeajer Within g ce af rn tﬁlnem?t [ sappror%ng a c}arrm %qu?res the notcrjcea{t)g contain
SPECITIC reasons for t drsapprova
Sec. 45, 2760 Provrdes tha a]glealer IS not |abe to a manufacturer or distributor for
mone reve au it If t ne%/ S Trom transactions occuri lhan
P%ars ore t nless fraud IS involveq, States ﬁ[gtl ﬁﬁe le rsnr%
naorc] acturer rdrstr ormn vrnenanau It shows ealer fal
proouct or more aspecr
Sec. 45, 27 610. Prchibits a manufacturer or distributor from competing with a ealer.

.45.27.620. Indicates what Information a manufacturer or distnbutor must include in
a factory recall notice to ultimate purchasers and dealers

¢. 45.27.630. Prohibits cturer or distributor from false or misleadin
ggvertrsrng?n connec?ron vn%hmc]ea er's agreement or tﬂe ?eo pro%lucts Y

Sec 4527, 640 Requires @ dealer to post a notr \With the de meéllers r%‘?ta'yai’gh "rag%

R urrest notcet Stafe t [ senrrcewo IS perfor
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Representative Mark Neuman
December 31, 2007
Page 5

See. 45.27.800. Makes an agreement provision not enforceable if it violates AS 45.21.

Sec. 45.27.810, Re uwesr?n%fa urer and a distributor to indemni ld dealer
ered oy t ?ear e to acturey's o zfrtﬂ utor's

harmless f?r dama%s U
I%Ftlohar ?0 Reauwe A many act reranda Istribu t]or 0 ncemn ol a

mless for.damades due to complaints, clai AWSUIS to the extent the
garmges arse out of certal actsoftﬁemﬁu? cturer or (i str| utor,

Sec. 45.21.820. Establishes a civil penalty for violating AS 45.27.
Sec. 45.21.830. Establishes a criminal penalty for violating AS 45.27.

Sec 45 21, 84P t(? Ehai the Jowsmns of AS 4527 are Jn addition to any other
or str uatval able under [aw or urider an agreement between a dealer and'a manufacturer

Sec. 45.27.900. Exempts certain persons from AS 45.27.
Sec. 45.27.990. Defines terms for AS 45.27.

Sec. 45.27.995. Gives AS 45.27 a short title.

ect|on3 Exempts marine Rroduct and motorized recreational product agreements from
the provisions on su utorships

Section 4. Adds a violation of AS 45.27 to the list of unfair trade practices.
Section 5. Removes action fiat i taken or refrained from in order to comply with
AS 45,27 from the coverage ofﬂ% state's provfs{ons on monapol I%S ang restra?nt%%/ trme

SﬁCtlt?\r)e%ateStg e'};"that this Act docs not apply to an agreement entered into before the

Section 7. Within 18ﬂd aficr the effective gate f this Act ihrs ition section for
a manufacturer or utor to &l pa product to a

or 'S
&gge?%efore the dealer signs an agreement complyl ng with AS 45.27,
Section 8. Gives this Act an immegliate effective cate.

If [ may be of further assistance, please aovise.

IR




LEGAL SERVICES
DIVISION OF LEGAL AND RESEARCH SERVICES

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
il Stop 101 Deliveries 1o 126 6th St Rm. 320
MEMORANDUM January 29, 2008
SUBJECT: CSHB . 303 J relatin% to marine_products and motorized
recreational products (Work Order No. 25-LS1183\C)
TO: Representative Mark Neuman
Attn: Rex Shattuck
FROM: Fhe_resa_Banniste—
Legislative Counsel

This memo accompanies a draft of the bill described above.

Impairment of contracts issue. The provisions of the hill will apPIy to situations for

Which contract, provisions may alyeady be In place among dealefs, manufacturers,
distributors, and gt_her Persons, yro the e%tent thesg new rows?o_ns change tﬁos _xlstlng
contracts, they raise an issue under the consfitutional provisions t t_Pro_ it th
impairment of contracts (U.S. Constitution art. |, sec. 10, and Alaska Constitution art. |,
seC. 15). The |m|oa|rment must be substantial .in oraer to be prohibited. | do not know
whetpe this would be a serious problem in this situation, but | wanted you to be aware

that the issug exists.

As | have alreagy indicated, to avoid this issue altogether KOU could limit the application
of the Ian_gua e'to 8ontracts enhered Into on or after the effectlv%_date of the Act
However, 1T Is my understanding that you have chosen not to proceed this way.

If Imay be of further assistance, please advise.

TLB.med
08-095.med

Enclosure
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CS FOR HOUSE BILL NO. 303( )
INTHE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIFTH LEGISLATURE - SECOND SESSION

BY
fered:
Referrec
nsor(s): REPRESENTATIVES NEUMAN, Harris, Thorres, Edgmon, Wilson

ABILL
FOR AN ACT ENTITLED
"An Act relating to marine products and motorized recreational products; and

providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATEOF ALASKA:

* Section 1 AS 45.25 is amended by adding a new section to read:
Sec. 45.25.920. Conflicting provisions. If a provision of this chapter conflicts
with a provision in AS 45.27, the provision in AS 45.27 governs,
* Sec. 2. AS 45 is amendled by aading a new chapter to read:
Chapter 27. Marine Products and Motorized Recreational Products.
Article 1 Agreement Practices of Product Manufacturers and Distributors.

Sec. 45.21.010. Formation of agreement. A manufacturer or distributor may
not coerce or attempt to coerce an authorized dealer to enter into an agreement with
the manufacturer or distributor.

Sec. 45.21.020. Cancellation or nonrenewal of agreement. (3) A
manufacturer or distributor may not threaten to cancel an agreement with an

-1- CSHB 303( )
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authorized dealer without just cause.
(b) A manufacturer or distributor may not, without just cause and 120 cays'

advance written notice, cancel or refuse to renew an agreement withanauthorized
dealer unless the cancellation or refusal to renew arises out of
(1) failure of the authorized dealer to meet the financial requirements

1

2

3

4

5

6 | of the agreement; or
1

8

9

0

(2) fraudulent activity of the authorized cealer that results in the
authorized dealer's being convicted of a crime, including beingconvicted by a plea of

| quilty or no contest.
Sec. 45.27.030. Consent to transfer of agreement, (a) A manufacturer or

1

1l distributor may not unreasonably withhold consent to the sale or other transfer of an
12 agreement by an authorized cealer to a transferee if the transferee !
13 (1) meets the criteria generally applied by the manufacturer or
14 distributor when approving new authorized dealers; and !

(2) agrees to be bound by all the terms and conditions of the standard

15

16 formof the agreement. |
17 (b) A manufacturer or distributor sh 1L respond in writing to an authorized
18 dealer's written request for consent under (a) of this section within 30 days after of
19 receiving the authorized cealer's written request. The request must be on a form, if
20 any, that is generally used by the manufacturer or distributor for the purpose and thet
2 contains - the information required by the manufacturer or distributor. |
22 (c) Ifamanufacturer or distributor fails to respond to an authorized dealer as
23 required by (b) of this section, the manufacturer or distributor is considered to have
24 consented to the request. |
25 Sec. 45.27.040. Change in existing agreement. Except as provided by
26 AS 45.25.110, a manufacturer or distributor may not change an agreement with an
2 authorized dealer unless the manufacturer or distributor gives notice by mail to the
28 authorized dealer at least 90 days before the change.

29 | Article 2. Area of Responsibility.

30 Sec. 45.27.100. Determination of area of responsibility, (a) Unless the
3 authorized dealer's agreement establishes a smaller area of responsibility, an

| CSHB 303( ) -2-
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authorized dealer's area of responsibility may be a geographical area designated by zip
code, municipality, or mileage radius in the authorized dealer's agreement with a

manufacturer or distributor and may be established by the uniform procedures adopted

under (c) of this section.
(b) If the authorized dealer and the manufacturer or distributor have not

established an area of responsibility under (c) of this section, or if the area of
responsibility established by the manufacturer or distributor is rejected by the

authorized dealer, the area of responsibility is a
(1) 12-mile radius from the authorized dealer if the authorized dealer is

located in a municipality containing 4,000 persons or more; or
(2) 30-mile radus from the authorized dealer if the authorized dealer is

located ina municipality containing fewer than 4,000 persons.

() The manufacturer ¢* distributor shall adopt uniform procedures to establish
an area of responsibility. The uniform procedures must include market research
Information from identified credible industry sources that project sales of the brand of
the products under the agreement between the authorized dealer and the manufactur
or distributor.

Sec. 45.27.110. Changing area of responsibility. Before changing an area (
responsibility, the manufacturer or distributor shall give the authorized dealer at lea;
90 days' written notice by mail before the change. This section does not apply to a
authorized dealer who relocates or opens additional facilities within two miies of th
authorized dealer's existing facilities unless the relocation would infringe on anothe
authorized dealer's area of responsibility.

Sec. 45.21.120. Adding authorized dealer to area of responsibility. (a) A
manufacturer or distributor may not enter into an agreement that would add ar
authorized dealer within the existing authorized dealer's area of responsibility without
giving a least 90 days' written notice by mail to all potentially affected authorized
dealers in the area of responsibility.

(b) The notice under (a) of this section must include
(1) a determination that the community or territory can support an

additional authorized dealer

-3- CSIIB 303( )
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(2) acalculation of the financial effect on the new authorized dealer

and the existing authorized dealers who may be affected; and

(3) a determination of whether the existing authorized cealers of the
same line of product makes, models, or classifications in the authorized dealer's area
of responsibility are providing adequate representation, competition, and convenient
consumer care for the same line of product makes, models, and classifications located

In that area of responsibility.
() The potentially affected authorized dealers shall have at least 60 days to

provie additional information and comments to the manufacturer or distributor before

the manufacturer or distributor makes a final decision. ]
Article 3. General Product Provisions. I
Sec. 45.27.200. Sale or shipment before agreement. A manufacturer or

distributor may not sell or ship a product to an authorized dealer before the authorized

dealer signs an agreement that complies with this chapter. j
Sec. 45.27.210. Involuntary order or delivery. A manufacturer or distributor

may not coerce or attempt to coerce an authorized cealer to order or accept delivery of
a

J
(1) product or another item that the authorized dealer has not
voluntarily ordered; or
(2) product with a special feature, appliance, accessory, or equipment
that is not included in the manufacturer's or distributor's advertised list for the product.
Sec. 45.27.220. Refusal to deliver or ship. A manufacturer or distributor may
not, without just cause, refuse to deliver or ship, within 60 days after the authorized
dealer's order has been received, to an authorized dealer a product that the
manufacturer or distributor has publicly advertised is available for immediate delivery.
Sec. 45.21.230. S ir after termination or nonrenewal. After ai effective
termination or nonrenewal of an agreement, a manufacturer or distributor shall
continue, for at least 24 months, to sell the authorized dealer parts for products sold by
the authorized dealer before the termination or nonrenewal ]
Sec. 4527.240. Delivery of products in reasonable quantities. A
manufacturer or distributor may not delay, refuse, or fail to deliver products in

303( ) -4-
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reasonable quantities to an authorized dealer unless the delay, refusal, or failure is
caused by an act beyond the control of the manufacturer, the distributor, or a person
related to the manufacturer or distributor.

Sec. 45.21.250. Selection cf delivery method. Unless otherwise provided by
the agreement, a manufacturer or distributor may not refuse to allow an authorized
dealer to select the method and carrier for the delivery of products to the authorized
dealer by the manufacturer or distributor.

Sec. 45.27.260. Product damage responsibility, (a) A manufacturer or
distributor is solely responsible for damage to a product that occurs before the
manufacturer or distributor delivers the proaict to a carrier.

(b) An authorized dealer is not responsible for damage to a new product thet
occurs while the product is in the possession of the carrier unless the authorized dealer
selects the method of transportation and the carrier.

(c) An authorized dealer is solely responsible for damage to a new product
that occurs after the authorized dealer accepts the product from the carrier and before
delivery to the ultimate purchaser unless the damage results from a latent or hidden
defect or is not reasonably observable at the time the authorized dealer accepts the
product. An authorized dealer accepts a product when the authorized dealer signs a
delivery receipt for the product.

(d) An authorized dealer may refuse to accept a damaged product from a
manufacturer or distributor by giving written notice to the manufacturer or distributor
within 10 business days after the product is delivered to the authorized dealer. If an
authorized dealer refuses to accept the damaged product, the manufacturer or
distributor shall, within 10 days after receiving the notice from the authorized dealer,
crediit the authorized dealer's account for the product cost that the manufacturer or
distributor charged to the authorized dealer and any freight and interest charged to the
authorized dealer for the product.

Article 4. Product Repurchase Requirements.

Sec. 45.27.300. Manufacturer or distributor mandatory repurchase. (a) If
an authorized dealer discontinues engaging in the business of being an authorized
dealer and gives 30 days' advance written notice of the discontinuance to the

5 CSIIB 303( )
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manufacturer or distributor by mail, the manufacturer or distributor shall, a a

1

2 minimum, repurchase from the authorized dealer's inventory

3 (1) each newand unused product of the manufacturer that is

4 (A) acurrent model of the product; or

5 (B) amodel of the product from the previous two years; and

6 (2) each product part that

! (A) wes purchased from the manufacturer or distributor

8 (B) s listed in the manufacturers' parts price hooks in the past
9 bwo Years, and

10 (C) hes not been damaged or substantially altered to the
1 prejudice of the manufacturer or distributor while in the possession of the
12 authorized dealer.

13 (b) 1f an authorized dealer discontinues selling a particular product and gives
14 30 days' advance written notice of the discontinuance to the manufacturer or
15 distributor by mail, the manufacturer or distributor shall, a a minimum, repurchase
16 from the authorized clealer's inventory

17 (1) each new and unused discontinued product of the manufacturer that
18 1S

19 (A) the current model of the discontinued product; or
20 (B) amodel of the discontinued product from the previous two
2 years; and
22 (2) each discontinued product part that
23 (A) wes purchased from the manufacturer or distributor;
24 (B) is listed in the manufacturers' parts price books in the past
25 two years; and
2 (C) has not been cdamaged or substantially altered to the
21 prejudice of the manufacturer or distributor while in the possession of the
28 authorized dealer,
29 Sec. 45.27.310. Timing of repurchase. A manufacturer or distributor shall
30 make the repurchase required by AS 45.27.300 within 30 days after the authorized
3 dealer submits to Ihe manufacturer or distributor by mail the authorized cealer's firel

CSHB 303( ) 6
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inventory of all the products and product parts identified under AS 45.27.300 thet
apply to the authorized dealer's discontinuance of the manufacturer's products.

See. 45.27.320. Optional retention. If an authorized dealer discontinues
engaging in the business of being an authorized dealer or discontinues selling a
particular make of product, the authorized dealer may, ef the sole option of the
authorized dealer, retain some of the discontinued products and product parts to allow
for customer service, special orders, presold products, or another valid situation, as

determined in the sole discretion of the authorized dealer.
Sec. 45.27.330. Failure to repurchase. If a manufacturer or distributor fails,

without just cause, to make the repurchase required by AS 45.27.300, the
manufacturer or distributor shall pay the authorized dealer interest at the rate of 15
percent a month or fraction of a month on the inventory value of the products and
product pans mat the manufacturer or distributor fails to repurchase. The interest
begins on the 31st day after the manufacturer or distributor receives the final inventory
under AS 45.27.310 and continues until the manufacturer or distributor completes the
required repurchase.

Sec. 45.21.340. Landed cost, (a) The amount of a repurchase required by
AS 45.27.300 shall be besed on the authorized dealer's landed cost at the authorized

dealer's facility.
(b) An authorized dealer's landed cost shall be adjusted for any quarterly or

annual purchase rebates and credits given to the authorized dealer on the proauicts and

product parts being repurchased,
Sec. 45.27.350. Carrier selection and costs. A manufacturer or distributor of

a product may select the method and carrierto transport a productrepurchasedunder
AS 45.27.300 - 45.27.340, hut is responsible forany transportation or storagecosts forl

the repurchased product. ,
Article 5. Product Warranties.

Sec. 45.27.400. Warranty provided. A manufacturer shall provide, through
the authorized dealer, to the product's ultimate purchaser from an authorized dealer the
manufacturer's standard written warranty, if any, that is in effect at the time of delivery
of the product to the authorized dealer.

)

1

-7- CSIIB 303( ) |

New Text: Underlined IDELETED TEXT BRACKETED]



WORK DRAFT

IB 303( )

WORK DRAFT 25-LS1183\C

Sec. 45.21.410. Defective products, (a) A manufacturer or distributor of a
defective product shall, during the original warranty period, pay, in accordance with
the standard warranty service claim procedures and methods of the industry and with
AS 45.27.400 - 45.27.500, an authorized dealer to complete factory-recommended
warranty repairs, solutions, and procedures to cure factory warranty problems with a

defective product.
() Except as provided by (c) of this section, a manufacturer or distributor

shall, within 30 cays after an authorized dealer's request, provide the authorized dealer

with the original factory parts required to cure the defective product.
(c) 1f amanufacturer or distributor is unable to supply the authorized dealer

with adequate needed warranty service parts for a defective product within the 30 days
established by (b) of this section or by an agreed upon reasonable alternative time, the
authorized dealer may, at the authorized dealer's option, retum the defective product,

and
(1) the manufacturer or distributor shall provide an identical prouct

that is not defective; or
(2) the authorized dealer shall receive full credit for the authorized

dealer's landed cost of the product, if the authorized dealer is the original selling
althorized cealer.

(d) In this section, “defective product” means a product that is cefective in

design, assembly, engineering, or manufacturing,
Sec. 45.27.420. Authorized dealer warranty representations. An authorized

dealer may not make a representation about the warranty that is not made by the
manufacturer in the written warranty. An authorized dealer shall deliver the manuals
on the operation and maintenance of a product to an ultimate purchaser and make the
manufacturer's warranty known to the ultimate purchaser, including all disclaimers
and limitations.

Sec. 45.27.430. Timely warranty service and claims, (a) An authorized
dealer shall provide timely warranty service in accordance with the manufacturer's
applicable warranty on all of the manufacturer s and distributor's products sold by the

authorized dealer.

4
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(b) An authorized dealer shall make all claims for warranty reimbursement in

the manner established by the manufacturer.
Sec. 45.27.440. Basis for reimbursements, (a) A manufacturer or distributor

shall use the bases established in this section to reimburse an authorized dealer for all
approved warranty service work performed by the authorized dealer.
(b) A manufacturer or distributor shall pay to a servicing authorized cealer

warranty work labor rates that
(1) are at least the same as the authorized dealer customarily charges to

a customer for nonwarranty service work; and
(2) include time for clean-up, preparation, diagnosis, disassembly,
repair, assembly, testing, and final cleaning as needed to provide a quality result and

customer satisfaction.
(c) Inaadition to the payment under (b) of this section, the manufacturer or

distributor shall reimburse an authorized dealer a minimum of one hour at the
authorized cealer's shop standard labor rate for the administration of each warranty

claim.

WORK DRAFT

J
(d) A manufacturer or distributor shall reimburse the authorized dealer for
product parts at the current manufacturer's full suggested retail price and shall ship
each part to the authorized dealer without cost for freight or handling. If a
manufacturer's full suggested retail price does not exist, the reimoursement shall be

calculated a 15 times the authorized dealer's landed cost. !
Sec. 45.27.450. Shipping costs for returned items, (a) A manufacturer or

distributor shall pay for any costs incurred by the authorized dealer, plus 25 percent of
the normal authorized cealer's cost as a handling fee, for -hipping a part replaced
under a warranty that the authorized dealer retums for testing, analysis, or inspection

at the request of tlr manufacturer or distributor.
(b) A request by the manufacturer, the distributor, or another person involved

Ina product’s warranty service to an authorized dealer to retum a product or a procuct
part for analysis, testing, or inspection must be in writing and shall be made within 30

days after the filing date of the warranty claim submitted by the authorized dealer.
Sec. 45.27.460. Timely reimbursement for claims. A manufacturer or

-9- CSHB 303( )
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1 distributor shall pay a properly submitted warranty claim within 30 days after

2 receiving the claim from an authorized dealer. |f a manufacturer or distributor fails to

3 pay a claim within 30 days after receipt, the failure is considered an acceptance of the
4 claim as submitted, and the manufacturer or distributor shall pay the authorized dealer
5 J Interest at the rate of 1.5 percent amonth on the claim.

6 Sec, 45.27.470. Boat package warranties and branding, (a) A manufacturer
[ or distributor of @ marine procuct may enter into a warranty Service agreement with a
8 marine authorized dealer of a boat package without violating the area of responsibility

9 | of another authorized dealer who has an agreement to sell the brand of marine motor
10 | that is part of the boat package. However, the warranty service agreement may not be
| construed to permit the marine authorized dealer to sell the marine motor separately
2 | from the boat package, and the marine authorized dealer may not hold itself out to be
3| an authorized dealer in the full line of marine engines.

4 (b) The boat package »rand shall be determined by the brand of the boat.
5| Sec. 45.27.480. Performance of warranty service work. An authorized
16 | dealer shall use a factory-certified or factory-trained technician to perform warranty
7 service work if factory certification or training is reacily available.
18 | Sec. 45.27.490. Warranty restrictions. A manufacturer may not, by
19 agreement, by restrictions on reimbursement, or by another method, restrict the nature
20 | or extent of product parts provided or .abor performed by an authorized dealer if the
2| restriction impairs the authorized dealer's ability to satisfy a warranty created by the
2 | manufacturer inaccordance with generally accepted standards.
23 | Sec. 45.27.500. Warranty claim disapproval. If a manufacturer or distributor
24 | disapproves a claim, the manufacturer or distributor shall issue a written notice of
5 | disapproval to the authorized dealer within 30 cays. The notice must contain the
26 | specific reasons for the disapproval.
27 | Article 6. Miscellaneous Business Practices.
28 | Sec. 45.27.600. Liability resulting from audit, (a) An authorized dealer is not
29 | liable to a manufacturer or distributor for money that an audit of the authorized
30 | dealer's financial records determines to be owed to the manufacturer or distributor, or
3| to a wholesaler, distributor branch, or factory branch, if the money is a result of
-10-
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transactions that occurred more than two years before thebeginning of theaudit,

unless the money is owed as a result of a fraudulent practice of the authorized dealer.
(b) Ifan authorized dealer retains a product part for at least 30 days after the

warranty claim is filed, the authorized dealer is not liable to a manufacturer or

distributor for failing to retain the product part for a longer time.
Sec. 45.27.610. Competition with authorized dealer. A manufacturer or

distributor may not compete with an authorized dealer who is operating under an
agreement with a manufacturer or distributor in the same ling, brand, model, or make
of product.
Sec. 45.27.620. Content of factory recall notices. A manufacturer or
distributor shall include in a written factory recall notice to ultimate purchasers and
authorized dealers the date by which the manufacturer or distributor expects that
necessary parts and equipment will be available to the authorized dealer for the

correction of the defect that is the subject of the recall.

Sec. 45.27.630. Advertising. A manufacturer or distributor may not use false
or misleading advertising in connection with an agreement with an authorized dealtr
or in the operation of the manufacturer's or distributor's saleof products.

Sec. 45.27.640. Required posting. An authorized dealer shall post a notice of
the authorized dealer's retail labor rate in a place conspicuous to service customers. If
the authorized dealer uses a factory-certified or factory-trained technician to perform
warranty service work, the notice must also contain a statement that warranty service
work completed by the authorized dealer is performed by a factory-certified or
factory-trained technician.

Article 7. Miscellaneous Provisions.

Sec. 45.27.800. Unenforceable provisions. If a provision in an agreement
violates this chapter, the provision is not enforceable.

Sec. 45.27.810. Manufacturer and distributor liability, (a) A manufacturer
and a distributor shall incemnify and hold harmless an authorized dealer for damages,
including fines, suffered by the authorized dealer as a result of the manufacturer's or

distributor's violation of this chapter.
(b) Notwithstanding the terms of an agreement with an authorized dealer, a
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manufacturer and a distributor shall indemnify and hold harmless an authorizeddealer
for damages arising out of complaints, claims, or lawsits, to the extentthat the

damages arise out of alleged acts of the manufacturer and distributor, that
(1) relate to the authorized dealer's sale or other handling of the

manufacturer's or distributor's product;
(2) are beyond the control of the authorised dealer; and
(3) are based on strict liability, negligence, misrepresentation, express

warranty, implied warranty, or rescission.
(c) Inthis section, “damages"” includes court costs and reasonable attorney fees

of the authorized dealer.
Sec. 45.27.820. Civil penalty. Notwithstanding AS 45.50.551, a person who
violates this chapter is liable to the state for a civil fine of not more than S5,000 for

each day the violation continues.
Sec. 45.27.830. Criminal penalty. A person who violates this chapter is guilty

ofa class B misdemeanor.

Sec. 45.27.840. Cumulative provisions. The provisions of this chapter are in
addition to any other legal or equitable remedy available under law or under an
agreement between an authorized dealer and a manufacturer or distributor.

Article 8. General Provisions.

Sec. 45.27.900. Exemptions. The following persons are exempt from this
chapter;
(1) anauthorized dealer located outside this state;

(2) a receiver, a trustee, an administrator, an executor, a guardian, and

other persons appointed byor acting under a court order;
(3) a public officer in the course of performing the public officer's

duties;
(4) a pe.son who holds a security interest ina motor vehicle as part of

the sale of the motorvehicle toanother person;

(5) an Insurance company;
(6) an auctioneer and an auction house handling an estate auction, a

bankruptcy auction, a faim equipment auction, or a government auction, if the

CSHB 303( )
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auctioneer and auction house are not engaged in the auction of used products as the

principal part of their business.
Sec. 45.27.990. Definitions. In this chapter, unless the context indicates

otherwise,
(1) "agreement” means a franchise, sales, or other product agreement

with a manufacturer or distributor;
(2) “allterrain vehicle" means a vehicle with three or more low-

pressure, flotation-type tires, as designed by the manufacturer or altered, to be used &

an off-road recreational vehicle;
(3) "area of responsibility" means the area of an authorized dealer's

principal product sales and service responsibility;
(4) “authorized cealer" means a dealer who has entered into a
agreement with a manufacturer or distributor of products to sell or service th

manufacturer's or distributor's products;
(5) "boat" means a marine product that is not equipped with a motor;

(6) "boat package™ means a boat that is equipped and sold with a moto
or another form of motorized propulsion;

(7) “distributor means a person who
(A) sells or distributes products to authorized dealers; or

(B)  maintains distributor representatives,  including
wholesalers, distributor branches, and distributor sales representatives;
(8) “distributor sales representative” means an officer, agent, or
employee hired by a distributor to promote the sale of products or to Supervise or

contact authorized dealers or prospective authorized dealers;
(9) "landed cost™ means the total cost of a product delivered at a given

location, including the initial authorized dealer invoice price and any freight,
transportation, flooring expense, interest expense, authorized dealer preparation cost,

assembly cost, and reasonable handling cost;
(10) "mail" means registered or certified mail, return receipt requested;

(11) "manufacturer" means a person who fabricates, manufactures, or
assembles products; “manufacturer” includes a manufacturer branch and a

-13- CSHB 303( )
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1 manufacturer sales representative, but does not include a person who converts,
2 modifies, or otherwise alters a product fabricated, manufactured, or assembled by
3 another person;

4 (12) "manufacturer sales representative” means an officer, agent, or

5 employee hired by a manufacturer to promote the sale of products or to Supervise or

6 contact authorized dealers or prospective authorized dealers;

1 (13) "marine authorized dealer" means an authorized dealer of marine

8 products;

9 (14) "marine product™ means a new watercraft, boat, or motor designed
10 for recreational or commercial use on water; "marine product” includes an outhoard
1 motor or boat with an attached motor, but does not include a watercraft designed o
12 adapted to be powered only by an occupant's energy;

13 (15) "motorized recreational product” means an all-terrain vehicle, a
14 marine motor, a boat, a boat package, a marine product, and a snow machine; in this

15 paragraph, "“snow machine" means a motorized vehicle with a gross vehicle weight
16 under 1,300 pounds propelled by a track system designed to move a person over snow
17 or ice, and includes a snowmobile;

18 (16) "part" includes an accessory;

19 (17) "product” means a marine product or a motorized recreational
20 product;

il (18) "ultimate purchaser” means the first person, other than an
2 authorized dealer purchasing in the authorized dealer's capacity as an authorized
23 dealer, who, Ingood faith, purchases a new product for a purpose other than resale.

24 Sec. 45.27.995. Short title. This chapter may be cited as the Alaska Marine
25 Product and Motorized Recreational Product Act.

26 *Sec.3 AS45.45.770(a) is amended to read;

2 () AS45.45.700 - 45.45.790 do not apply to

28 (1) a distributorship agreement that would be considered a franchise
29 requlated by 15 L'.S.C. 2801 -2841 (Petroleum Marketing Practices Act)

30 (2) asituation regulated by AS 45.50.800 - 45.50.850;

3 (3) a distributorship agreement, including a franchise agreement, for

CSHB 303( )
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the sale, repair, or servicing of motor vehicles that are required to be registered uncer

AS 28.10;
(4) an activity or agreement by a person licensed under AS 04 if the

activity or agreement is within the scope of the license or is incidental to the activity

or agreement that is within the scope of the license;
(5) a distributorship agreement or another contract between a person

licensed under AS 04 and a distributor, manufacturer, importer, supplier, or wholesaler
of alcoholic beverages who is not located in this state if the subject of the agreement
or contract is the distribution of alcoholic heverages to the licensed person by the
distributor, manufacturer, importer, supplier, or wholesaler;

(6) a distributor, manufacturer, importer, supplier, ¢ r wholesaler of

alcoholic beverages;
(7) a distributorship agreement for the sale or distribution of, or other

transaction involving, cigarettes, food, drink, or a component of food or drink; in this

paragraph, “cigarette™ has the meaning given in AS 43.50.170; [OR]
(8) amanufacturer with 50 or fewer employees; or

1 (9 a marine product or motorized recreational product
1 agreement, as requlated under AS 45.27.

It *Sec. 4. AS 45.50.471(b) is amended by adding a new paragraph to read:

2 (53) violating AS 45.27 (marine products and motorized recreational
2 products).

2 kSec. b AS 45.50.572 is amended by adding a new sulbsection to read:

3 (m) AS 4550.562 - 45.50.596 do not apply to action taken by a person t
24 omply with AS 45.27 or to action refrained from by a person to comply with
25 AS 45.27 (Alaska Marine Product and Motorized Recreational Product Act)

26 Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to
21
28 APPLICABILITY. This Act does not apply to an agreement that is entered into before
29 effective date of this Act. In this section, "agreement” has the meaning given in

30 45.21.990, enacted by sec. 2 of this Act.
3 Sec. 7. This Act takes effect immediately under AS 01.10.070(c).
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. loefen &tate legislature

Session Address: Interim Address:
Ahiskii Stale C'apilol 600 E. Railroad Avenue
JuneUU, AK 99801 Wasilla. AK 99654
Phone: (907) 465-2079 Phone: (907) 376-2679

Fax: (907) 376-4745

1-800-505-2678

Fax: (907) 465-4822 Representali\e.Mark.Neuman<o'legis siate.ak.us

Representative Mark A. Neuman
District 15

MEMORANDUM

T0: Representative Kurt Olson
FROM: Representative Mark Neuman
DATE: January 22, 2008

SUBJECT:  Hearing Request for HB 303

Attached is a committee package for House Bill 303, “An Act relating to marine products
and motorized recreational products; and prowdm% for an effective date.” The package
includes the current version of the bill, sponsor statement, and backup materials.

1would appreciate you scheduling this legislation so that it may be presented to the Labor
and Commerce Committee at the earliest possible date. Please teel tree to contact me, or

my aide Rex Shattuck, with any questions.

Thank you for your consideration.
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Slasfea &tate legislature

Session Address: Interim Address:
Alaska State Capitol 6(H) E. Railroad Avenue
Juneau. AK 99801 Wasilla. AK 99654
Phone: (907) 465-2679 Phone: (907) 376-2679
1-800-505-2678 Fax: (907) 376-4745

Representative.Mark.NeumanO legis.stale.uk.us

Fax: (907) 465-4822

Representative Mark A. Neuman
District 15

House Bill 303

“An Act relating to marine products and motorized
recreational products”

Sponsor Statement

HB303 will benefit Alaskan consumers and Alaskan marine and powersports
dealerships by creating a more favorahle business environment in which to buy or
service boats, 4 wheelers, snow machines, and outboard motors.

Alaska is unique in that consumers utilize these products not only for recreational
wlposes but mang rely on them as their primary method of transportation.

hatever the product 1s used for; commercial, fecreational, or transportation,
when warranty issues arise the consequence can be significant.

Throughout Alaska and especially in the bush, the costs associated with remedies
to warranty issues through services provided by dealers are extremely burdensome

to both consumers and dealers.

HB303 will correct long standing inequities and create a more favorable business
environment to benefit all Alaskans.
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LEGAL SERVICES
DIVISION OF LI GAL AND RESEARCH SERVICES

LEGISI ATIVE AFFAIRS AGENCY
State Capitol

Fax (007 4652000 STATEOF ALASA
Mail étop)Slol- Delive:iléztet?)?’lggaglt(r?;?glgrﬁ% :;23
MEMORANDUM December 31, 2007
SUBJECT: Sectional summary of hill draft relating to marine S
motorized recreational products?Wor O?der No. 25 Lp RA?nd
TO: Re r tatjve I\/Ia\Ek Neuman
X Shattuc
FROM: Theresa Bannister
Legislative Counsel

i r[egl&eesrtedmtae tﬁ%t} e %unl Sl rr?aJc e aa(iYe X Crf\be?d lr)1|(|)|t t?eracfcgnadere
g?fautco%r ent|ve Inferpretation osfeﬁe Bﬂ dra rg%e% II dra?t |tse%J 15 the best statement

Y T R oo 0 5

Section 2 Adgs AS 45.27, a new chapter relating to marine products and motorized
recreational prodlucts

Sec 45.27.010.  Prohibits a manufacturer or distributor from coercing a dealer to enter

INto an agreement
Sec. 45.27.020. Prohibits a man %cturer or distributor fr dp hreate ing to caﬂcel an
eement WI'[ out alrl]JSt CaUse. Pro ItS amanu act ror stri utor rﬁ %n&or
Eeﬁsmg ? reeme us cau ance notice unless a
allure Or Traugulent a V|tyo t|e eale asdesc |nt section,

Sec. 45.21. 030 rroh|b| a manufacturer or d|str|butor fr m unregsonab thhold|g
consent to the svfs : c%ensent

sale or of erLﬁ[ er Of eement I (5 Eree
CO dlthﬂS Requlres acturer or Utor 10 respona 10 a
thin a certain time allure t0 respo 38 requir ISC nsicered oo nt

45 27,040.  Prohibits a manyfactyrer or_distributor from changing an agreement
ﬁwout évlng notlFEe?oracertam tlljfme ore ihe change D

Sec 45 27.100. icates that unlesst reement estabhs es a smaller a{ea of
n3| gif dea ers areq. of [es0 al%de con3|sto gneee%r cal ar
| ree

coge, munici rm|eae 1S In the
estagn%ed un| om proce@ﬁrez adopted U fthls on Establi hes
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Page 2

the area of res nrbrlr srs rfnotest Irshed uncy, () of this section or if
efares onlg% Lﬁ% the manufacturer or sgr?butor regecter? Hr]g
e, eé)urres acturer or"distributor to adopt unrform procecures 1o es Irsh

anareao responsi rIr

Sec. 45.27.110. S a manufacturer or d
Cﬁrtarn Henorli of trmgqbe?ore chang{ng anareao
this requirement.

%8 45, 271 0. Pohrbrts amanufa urer or drs ributor frorp enterh Into an aﬁ
aonsrb er:%

fstnbutor t(i Ive a dealer notice. for a
responsibility. Makes an exception to

reg
In adeaervvr rnanex deaersar otroe
riod o fime tentrw ecte ﬁ area of res t¥
the contents 0 the ceb e tentrcz(t ected gealers a cerain trr%e na?
ecision. TefLAact

rovr e Information and comments rer or distributor
See, 45, Prohibits a manufacturer or distributor from selling or shipping a product
0 adealzer %e?ore the gerﬁer Signs an agreement that comp?rrgs w’tﬂ% 5)9 ap

Sec. 45, r210 Prohibi amanufacturer or di ds tributor from coercing a glealer to order. o[
accept elivery of a product not voluntarily ordered or certain other proaucts with specia

Se; 45 21.220 Proh‘hbrts a manyfacturer ordstrrbutor V\Altjrcrt)ué ijgflcfaus&/fro secse&J/SIt

todefgverorshr N a Certalr atbme toa ealer a pr
acturer or rstr utor & available for immediiate every

Sfe[c 21, 230 Requires a manuf turer or distributor to co trnue Joras ec |efd
Sroerguéts aéreﬁ or n re ewal 0 reement o sell to a cealer Barts or t

efore

er soI ore termr tron O nonre

Sec 45.27.240. P hrbrtsaman eror dr ributor from deIa refu rn or far\rng
yon CONtro

deIrver reasonab uan fies 0 caused an
manufacturer |str tor, 0 are person

Sec. 45.27.250. Prohibits a manufacturer or distnbutor from refusing to allow a dealer to
lect the method and carmier for product delivery, unless the gagreement prov?des

otherwise
ec 45.27.260 manufacturer or distribut soIe responsible for
§ e qecurrin rielrve toaearlner States%at e/aer'OO IT
arm@gt[%e OHm({uct OCCUITI a carrier's esaﬁn U ejfo
h transportatl n carner &% er is so
carP.fer D ?ﬂv prOGIt g afer o il 1000 wfg :
%e ¥ ai%en/ab?ss n acoe tee\

cau a latent or hidcen eectorvvasrntreaso ly 0
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Allows adeale 0 refuse toa odutrfthe dealer qives notice within a

p apd ulre re drstrr or to cr |t('th dn afer vvrtrrrn a
Specified time for the pro uct cost erg |nterest charged,

Sec 45 21.300, Requr samanufacturer or drstrrb to 0 re U ase cergr q grod ets and
er st ealer grves

parts from a ea er]es Inve r%/ 3
rtarn advance not| cett p cturer or trrbutor Re urrsa fa fUrer or
Istrioutor to re purc ase rom a dealer certain produ roduct épam ea er stops
selling a product and gives certain advance no cetote actur distributor.

SecrtarérrS |2rZe310 Requires a manufacturer or distributor to make the repurchases within a

5,21.320. Allows a degler to r Isconti ed roducts roduct
?ec certarzn PUIDOSES IT ?t/vﬁe dea?er stops |ng a eaier or sell ng%parﬁcul%?dppoguct pas

Sec. 45.27.330. e res cturer or distributor to pay the dealer interest if the
! rpanth out?ust cause, fo ?ﬁ! requrdr repurcft

manutacturer or drst utor al
the dealer's landed cost at the dealer's

45.27.340. B es the re unt
?aecC lity. Requ?res adjustment g?t% cost for certain rebates al.J creqits,
and storage. coi/; for

Sec. 45.27.350.  Places the respansibility for. transportatio
urrjtased pr duc onire tn acturer or drstrzrilr)]S PO Allows a Jnargt]ufacturer or
od andl carrier to transport a repurchased procuct

rrbutor toseectt
ec, 45.27.400. Requires a manufacturer to provide to a proguct's ultimate purchaser
? m a glea rganu?acturers standard V\Bn ad) ' In effect at ﬁttf time of

|very ofi deae

30 4527410 Ret% Uires a manufactérr r or distnbutor ofadefectrve roduct
ealer 1o complete cto recommene ar%ane[parrs solutio roce ue
to 0] §ro |de

cure, facto bems UIres a fUrer or
Wit n S Clrprar(!an% orig) aﬁ qcto 10 ure a ect Ve [ro urit
Fhst the eaJerso tions acture I qlistrioutor 1S unable to supply
the Warranty Service parts as requrr

ec. 45.27.420. Prohibits adealer from makrn a warranty representation that snotin
dte es a drr;eaétg tgedelrver operat onoaég

manufacturer's written equ
maintenance manuals to an ulti mate purcﬁ %r and to make the warranty

ultimate purchaser.
ec 4527 430. Requires adealer fo rov de timely warranty service in accordance with
ﬁte ; Wm relmoursement claims

s e, i
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Sec. 45.27.440. Directs facturer or dlistributor to use the |snca hrs
|onttt r=|mburse a t?ez'r?an l%or approved Warranty seunsr?ce performe agy the e

ou
45,27 450, R uires a manufacturer. or distributor to pay a dealer's shi
ar&% dlrn fee F‘a ltl]atrsr acedu Mar an tﬂalt)pnedeaer

nﬁ?ﬁ jon at. cuter of rstrr Utor's request.
Reqires the At requgg %ene%a & Inwiting aﬁ?“ Wi acatantine,

returns
Sec. 45.27.460, Requires a manuifacturer or distributor to pay g warranty claim withjn
ﬁ@ertaigtl lt[fme If ot go pa?d the cVaiam lfs consicere accepteg 34% Y\n,%eresttynust be patrlg!

Sec4527470 Allows amanﬂac%relror |s btor a mari LProd ot toe er mtoe
enrrc agreement ealer o ?ﬁ otvro atrn aéeaet
p% i eother dea rvvrth an agreement marine motor rand

21.480. Re urres a dealer 10 use a factory-certified or factory-trained technician
fo per%rm Warranty enrrcevvo rJ certrFrcatr% or training is reaglly avarf‘fc

Sec. 45.27.490. Prohibits a manufacturer from restricting the nature or extent. of proclct
restr t%?r |mpa?rs the ealer J) a%q

PartsProvde or labor P orme b a Oealer 1 t
0 Satisfy the manuracturer's warr;

Se(? 5,27.500. Requires a ufac rer or drstnbufor ol ueanot ce of dis groval fo
a degler wit |naf Crlka time a er Isapproving a claim. equrres notice t contain
SPECITIC reasons Tor t sapprova

Sec. 45.217. 6(10 Provides tra? qhgealerr] e|s rgstu

mone revealed by an audit |
(y,%ars ore uart essfraudr Involv

lable to a manufacturer or drstnbutor for

ts from transactions occurrin Ftnan

%ates %I ﬁe%ale IS nat liable to a

n%r& acturer or distribut or moneéy vvnenanau Its er fatled to retain
or or moret aspecified time

Sec. 45, 27 610. Prohibits a manufacturer or distributor from competing with a cealer.

27620, Indicates what infor tron a manufacturer or distributor must include in
a ory ecaﬁ notice to ultimate purc asers and cealers.

¢. 45.27.630. Prohibits furer or istrib fr false or misleadin
%vertrsrng ?n connectlron vnethmageafers agreement or eoPBr%% .
Sec. 4527 640 _ Requires a dealer to notr with the dealer's n IIabor e

] ot %y a factory- certrﬁled

R urres cet et senrrcevrn IS performed
ctory trarjr]r tec r?rtgrtan @a\gﬁ%}e >
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Sec. 45.21.800. Makes an agreement provision not enforceable if it violates AS 45.27,

Sec. 45.27,810. Requires facturer and a dlistributor to indemnify and hold a dealer
harmmless f?r gamagqgs E{uf?ere %yclgne u?éarafgr e 10 (5 gfeactur%'s o gisrtﬁt% or's
lolation 0 4?. . Requires aman actFr.eranda, ISt uﬁorto [ndemn olg a
ealer harmless Tor. damades due tﬁecr?@r? Ints, clal ,o[) ANsUItS to the extent
amages arise out of certain acts of acturer or distrioutor,

Sec. 45.27.820. Establishes a civil penalty for violating AS 45.27.
Sec. 45.27.830. Establishes a criminal penalty for violating AS 45.27.

Sec. 45.27.840,  Stat ‘haI the r? ovisions of AS 45.27 are J’n addition to any other
5(? |st|r% u%\é?nable Uncer faw or under an agreement between a dealer and a manuracturer

Sec. 45.27.900. Exempts certain persons from AS 45.27.
See. 45.27.990. Defines terms for AS 45.27.

Sec. 45.21.995. Gives AS 45.27 ashort title,

ection 3, Exem%[s ine goduct and motorized recreational product agreements from
the provisions on‘gist .

Section 4. Adds a violation of AS 45.27 to the list of unfair trade practices.

IS taken or refrained from in order to compl

Section 5, Removes action ith
AS 45.27 Trom the coverage oft% state's provisions on monopolies and restraint 0 tr%e.

Sectign 6, Stages that this Act docs not apply t nt entered into before the
SHectve G o%t g 1o AL G0 Ot apply T e agreeTent entered Inio elore

Section 7. Within 18ﬁdve\%safter effective date of this Act ihis transition section for
OWS a Imanuracturer or |str| utqr 10 sel 8rs Ip a product to a

. 45.27.200
Qe\éaq/e?%efore tle gea er signs an agreement complying with AS 45.27.
Section 8. Gives this Act an immediate effective date.

If 1 may be of further assistance, please advise.

el
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ALASKA STATE LEGISLATURE
LEGISLATIVE BUDGET AND AUDIT COMMITTEE

Division of Legislative Audit

P.0. Box 11330
[
S

1
legaLoitlegis State.ak us

August 30, 2007

Members of the Legislative Budget
and Audit Committee:

In accordance with the provisions of Title 24 and Title 44 of the Alaska Statutes, the attached
report is submitted for your review.

DEPARTMENT OF COMMERCE. COMMUNITY, AND ECO
BIG GAME COMMERCIAL SERVICES B
SUNSET REVIEW

August 16, 2007
Audit Control Number
08-20052-07

The audit was conducted as required by AS44.66.0.0 and under the authority of
AS 24.20.271(1). Alaska Statute 44.66.050(c) lists criteria to be used to assess the

demonstrated public negd for a given board, commission, agency, or g_»o%ram subject to the
19

sunset review process, Currently, AS 08'03'0106(:)56623 staées t_“ahthe am? Conhr]nftergl%ﬂ
and will have ong year from that date

Services Board (board) will terminate on June 3
to conclude its administrative operations.

In our opinion, the_termination date for the board should be extended. The licensing of
qualified 8U|dc-out_f|tters and transporters benefits the public’s safety and welfare. “We
recommend the legislature extend the termination date of the board to June 30, 2012

The audit was conducted  in accordance with generally accepted government audit stanclards.
Fieldwork procedures utilized in the course of developing this report arc discussed in the

Objectives, Scope, and Methodology section.

NOMIC DEVELOPMENT
OARD

C.k-y VAXV«SOr-
Pat Qavidsop), CPA
Legislative Auditor
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Q BJECTIVES. SCOPE. AND METHOPOLOGY

In accordance with Titles 24 and 44 of the Alaska Statutes, ve have reviewed the activities
of the Big Game Commercial Services Board (board) to determine if there is a demonstrated
public need for its continued existence and if it has been operating in an efficient and
effective manner. Currently, AS 08.03.010(c)(22) states that the board will terminate on
June 30, 2008 and will have one year from that date to conclude it administrative operations.

Objectives
Our specific audit objectives were:

1. To determine if the termination date of the board should be extended;

To determine if the board is operating in the public interest; and,
3. To determine if the board has exercised appropriate regulatory oversight of licensed
guide-outfitters and transporters.

Scope:

Our audit reviews the operations and activities of the board for the period July 26, 2005
through June 30, 2007. The assessment of the board is based on criteria set out in

AS 44.66.050(c).
Methodology:
To accomplish the audit objectives, we:

* Reviewed applicable federal regulations and state guide-out fitter/transporter statutes and
regulations;
* Read annual reports and minutes of board meetings related to, or issued by, the board;

* Examined licensing files including hunt records, transporter reports andhunt contracts;
 Examined complaint and investigation files for guide-outfittcr and transporters;

* Reviewed various state and federal websites containing hunt and land use information;
* Read departmental correspondence flics relating to board and licensee activities;

* Reviewed professional hunter website information;

» Analyzed board revenue and expenditure from FY 06 through FY 07;

» Reviewed legal information from the Department of Law and the courts;

ALASKA STATE LEGISLATURE DIVISION OL LEGIS ATIVE AUDIT



Reviewed the 2003 Special Audit No. 08-30025-03, Department of Community and
Economic Development, Division of Occupational Licensing, Guides and Transporters

(October 16, 2003).

We also compared 1995 provisions of the former Big Game Commercial Services Board’s
statute and regulations with those since the board reinstatement.

We interviewed:

e Members of the Alaska Professional Hunters Association;
*  Members of the Board of Big Game Commercial Services;

Staff of the Division of Corporations, Business, and Professional Licensing within the
Department of Commerce, Community, and Economic Development;

Staff of the Division of Mining, Land, and Water within the Department of Natural
Resources

Staff of the Division of Fish and Wildlife Protection within the Department of Public
Safety

» Staff at the Department of Fish and Game

Staff at the Natuial Resources Civil Division, Department of Law who regularly assist
the board with statute and regulatory issues.

Staff of the U.S. Forest Service, U.S Fish and Wildlife Service, and U.S. Department of
the Interior’s Bureau of Land Management

Additionally, during the course of the review we were contacted directly by interested
members of the public conveying their concerns and issues over board proceedings and

matters.
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Q@ RGAN1ZATION AMP FUNCTIOJN

The Big Game Commercial Services Board (board) was reestablished by Chapter 84,
Section 3, SLA 2005 and became effective July 26, 2005. The board is responsible for
licensing and regulating activities of big game guides and transporters. Guiding involves
providing, services, equipment or facilities to a big game hunter in the field. Transporting,
which can be provided both by a guide or separately licensed transporter means delivery of big
game hunters, their equipment or harvested animals to, from or in the field. Alaska Statutes
require nonresident U.S. citizens and nonresident foreign nationals to be accompanied by a

licensed guide when hunting big game species in Alaska.l

Previously, the board was terminated effective June 30,
1995 and its regulatory responsibility was transferred to
the Division of Corporations, Business, and Professional
Licensing (the division or DCBPL) within the Department
of Commerce, Community, and Economic Development
(DCCED). DCBPL staff performed the oversight,
licensing, and investigations of guide-outfitters’ and
transporters’ licensees from July 1995 through July 2005.
Upon reinstatement the regulatory responsibilities were
transferred back to the board.

Membership on the Board

The board is composed of nine members. Membership
consists Ol two public members, two currently licensed
registered guide-outfitters, two licensed transporters, one
member of the Board of Game, and two private

landholders.

The public members cannot be engaged in the guiding or
tran iporting profession, or have a direct financial interest
in the piloting profession. All members must be residents

of Alaska.

Duties of the Board

Exhibit 1

Big Game Commercial Services
Board Members
As of June 30, 2007

Licensed Registered Guide-Oulfitter
Members

Paul Johnson - Chairman
Richard Roher

Transporter Members

Colin Brown
Leif Wilson

Private Landholder Members

Raymond Stoney

Vacant
Public Members

Bob Mumford
Betty Jo Schmit/

Member of the Board of Game
Ted Spraker

1 Prepare and grade a qualification examination for registered guide-outfitter licenses that
require demonstration that the applicant is generally qualified to provide guided and
outfitted hunts and, in particular, possess knowledge of fishing, hunting, and guiding laws

and regulations.

*AS 16.05.407 and .408
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2. Prepare and grade a certification examination for each game management unit (GiVTU) in
which the registered guide-outfitter intends to provide big game hunting services. The
exam requires demonstration by the guide-outfitter that they possess knowledge of the
terrain, transportation problems, game, and other characteristics of the GMU.

3. Provide for administration of examinations for registered guide-outfitters at least twice a
year.

4. Authorize the issuance of registered guide-outfitter, master guide-outfitter, class-A
assistant guide, assistant guide, and transporter licenses. Prior to issuance or renewal the
applicant of any class of guide or transporter license must certify by signed document the
right to obtain, or exercise the privileges granted by a hunting, guiding, outfitting, or
transportation services license is not revoked or suspended in this state, another state, or

Canada.
5. Impose appropriate disciplinary sanctions on a licensee.

6. Regularly disseminate information regarding examinations and other qualifications for all
classes of guide licenses to residents of the rural areas of the State.

7. Adopting procedural and substantive regulations.

8. Meet at least twice annually.

Division of Corporations, Business, and Professional Liccnsirm (DCBPL or division)

DCBPL provides administrative assistance to the board. Administrative assistance includes
budgetary services/functions such as collecting fees, maintaining files, receivingdssuing
application forms; publishing notice of examinations and meetings; and compiling/maintaining
a current register of licensees. On its own initiative, the division may conduct an investigation if
it appears an individual has engaged, or is about to engage, in a practice over which the division
has authority. DCBPL can issue an order that the individual stop the practice, bring an action in
Superior Court to enjoin the act, examine the books and records of a license holder and/or
association, and issue subpoenas for the attendance of witnesses and records.

Licensing examiners at DCBPL arc assigned the function of administering and grading the
written portion of the registered guide-outfitter and game management unit examinations,
issuing initial and renewal licenses for all types of guide-outfitters and transporters,
rcviev ing and data entry of information contained on hunt records and transporter activity
reports from guide-outfitter and transporter licensees, handling requests for information,
issuing and receiving correspondence over licensees, and refer complaints received to the

investigation section within DCBPL.
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An investigator at DCBPL is assigned to conduct investigations of complaints on behalf of
the board which are received from clients of a guide-outfitter or transporter, the public, other
guide-outfitters and transporters, licensing examiners, and other state or federal agencies. A
complaint which is clearly a potential criminal violation is referred by the investigator to an

appropriate law enforcement agency.
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J™ EPORT CONCLUSION

Under 'S 08.03.010(22), the Big Game Commercial Services Board (board) will terminate
on Jin.. 30, 2008. If the legislature does not take action of extending the board’s termination
date, then AS 08.03.020 provides the board one year in ¢ hich to conclude its administrative

operations.

The regulation and licensing of qualified, registered guide-outfitters and transporters benefits
the public’s safety and welfare as well as protection of the state’s wildlife resources. The
board provides reasonable assurance that the individuals licensed to guide and or outfit hunts,
as well as transportation of hunters to and from hunt locations in Alaska, are qualified to do
so. The board has also successfully developed and adopted regulatory changes to improve the

big game commercial services industry in Alaska.

As indicated in the Analysis of Public Need section of this report, the board has met the
various statutory sunset criteria, generally, in an effective and efficient manner; exceptions
arc discussed in the Findings and Recommendations section. In our opinion, the board serves
an important public purpose. Based on the operational deficiencies identified and the limited
time the board has functioned since reinstatement, we recommend the board continue in
statute and us termination date be extended for four years until June 30, 2012.
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p INDINGS AND RECOMMENDATION g

Recommendation No. 1

The director of the Division of Corporations, Business, and Professional Licensinu should
ensure procedures are adhered to by division staff for the etiicient and effective support of
the Big Game Commercial Services Board's dav-to-dav operations.

Several processes and procedures, required of the Division of Corporations, Business, and
Professional Licensing (DCBPL or division) staff to provide adequate support of the Big
Game Commercial Services Board (board), were identified as untimely and inaccurate.

Issues identified were:

1 Licensee files missing required documentation. One of eight newly-licensed registered
guide-outfitter, and one of six assistant guide-outfitter, reviewed li cnse renewals did not
have all documentation required for licensure. The registered guide's file was missing
both scores showing successful completion of the practical exam and proof of financial
responsibility.2 The assistant guide’s file was missing proofof first aid.3

Without required documentation to prove compliance with eligibility requirements, it is
unclear whether requirements were met. The procedure to ensure all required licensing
support documentation be retained in the licensee file was not followed.

2. Public notice not issued for exam. Of the four examinations held from October 2005
through March 2007, one examination4 was not publicly noticed as required by
AS 08.01.050(a)(6). Failure to adequately publish dates of examinations means
applicants who would otherwise take the exam, were not aware it was scheduled. The
procedure, to ensure public notice is adequately posted by divisional staff, vias not

followed.

3. Proposed regulations issued by the board were not publicly noticed in a timely manner.
By mis-prioritizing work efforts, division staff failed to publicly notice the drafi
regulations in a timely manner prior to an upcoming board meeting. The result was
insufficient time for public comments to be received. In the adoption of new regulations,
the board must allow an adequate period for public comments.5 Consequently, the board
incurred additional and unnecessary costs in order to adopt the regulatory changes at a

later meeting.

' AS 08.54.610(a)(3) and (4) and 12 AAC 75.220(b)(2)(A) and (B)

312 AAC 75.130(3)
4The October 28, 2005 exam

'AS 44.62.190(a)
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4. Meeting minutes not completed timely, accurately, or consistently posted on the board’s
website.

The board delegates minutes’ preparation to the division. Issues with the division’s
minutes from board meetings include:

e Three of eight board meetings did not have minutes drafted within the statutory
20 days following the meeting.6 Further, one of the three was not completed until

six months later.

« Two of eight board meetings, reviewed, found discrepancies between the documented
minutes when compared to the taped recordings.

* Four of eight board meeting minutes were not posted on the division’s website.

Due to the division staffs mis-prioritizing work efforts and lack of attention to detail,
interested parties using board minutes’ information may take action or make decisions

they, otherwise, would not have.

Although each individual item by itself may not significantly affect board operations, taken
as a whole they hinder the board's ability to effectively and efficiently function in the
public’s interest. Many items identified were due, in part, to a lack of follow-through and
adherence to regulatory requirements and division-established policy and procedures by
staff. Accordingly, w'e recommend the DCBPL director ensure adherence to statute,
regulations, and policy and procedures by the division staff responsible for providing support

functions in the board’s day-to-day operations.

Recommendation No. 2

The division’s director should ensure staff adheres to investigative case management

procedures.

Lack of monitoring the status of investigations has hampered the effectiveness of board
operations. The issues identified are:

1. Open status classification on the case management system is not accurate. A review of
status reports found four out of eight complaints, and three of ten investigations, were not
closed in a timely manner on the division’s case management information system
(system). The complaints or investigations were either resolved or referred to a law
enforcement agency, but remained open on the systerv

hAS 08.01.070(7)
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Several reasons were identified for complaints and investigations remaining open on the
system. In part, it was due to a combination of extended vacancy of the board-assigned
investigator and limited available resources to adequately perform monitoring of case
statuses for accuracy. Further, the system docs not provide adequate case status
notification to "lert staff that cases remain open for protracted periods of time.

2. Closed status classification on the system is not accurate. Review of complaints found
one of 18 in a closed status which should have been reported as an active investigation.
The complaint was classified as closed for over se>en months. When the investigative
staff was notified of this error, they reopened the complaint as an investigation

immediately.

The process to change a complaint to an investigation on the system is manual. As such,
the followed procedure must be performed thoroughly and completely to prevent
premature closure of an investigation. The possibility exists that licensees reported to the
investigative section, who might have otherwise been found in violation of either a civil
or criminal action, arc not adequately and appropriately investigated. This situation could
potentially place public safety and wildlife resources at risk.

The responsibility to investigate and monitor occupational licensing complaints is statutorily
the duty of the Department of Commerce, Community, and Economic Development, as set
out in AS 08.01.050(a)( 19). Without available accurate case management system status
reports, investigative staff and the board do not have reliable information to effectively or
efficiently manage limited available investigative resources.

Accordingly, we recommend the division’s director ensure adherence over procedures to
accurately reflect case status on the case management system to support board operations.

Recommendation No. 3

The division, in conjunction with the board, should increase licensing fees to mitigate the
board’s current and projected operating deficits.

At the end of FY 07, the board had an estimated operating deficit of S52,()00 Based on
expenditures and revenues to-date, we project that it is likely the board will be in a deficit
again at the end of FY 08. Alaska Statute 08.01.065(c) requires fees for an occupation be set

to approximate the regulatory costs related to that occupation.

Contributing factors to the deficit include increased expenditures for administrative,
investigative, and contracted support staff, as well as increased board travel costs. Without
increases to licensing fees, a deficit will remain and it is unlikely the board will cover annual

operating costs in FY 08 or FY 09.
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We recommend that the division and the boa.d review licensing fees and regulatory costs,
increasing fees to cover the annual operating costs to eliminate the deficit.

Recommendation No. 4

The board should consider modifying regulate rv first aid requirements to provide
consistency between guide-outfitter licensee types.

Registered guide-outfitters are not required to maintain a valid first aid card. Yet assistant
guide-outfitter licensee types are requited to possess a current first aid card issued by the Red
Cross or similar organization for licensure. Public safety is placed at risk by not requiring all
guide-outfitter licensee types to provide proofof current first aid training at the time of initial

and renewal of licenses.

It is unclear why the first aid requirements are inconsistent among guide licensee types.
However, registered guide-outfitters must have practical field experience in first aid. Due to
the nature of the big game commercial services industry and remoteness of activity, it is
imperative that all the board’s guide licensees arc skilled and trained in current first aid

procedures to ensure public safety.

We recommend the board make appropriate changes to regulations which require proof of
current first aid certification for all guide-outfitters, under board purview, for both initial and

renewed licenses.

Recommendation No. 5

The board should cease th” electronic accumulation of information gathered from hunt
records and transporter repoi is.

Staff resources were ill-spent recording historic licensee reports into an electronic database.
The board did not identify specific use of the data or the amount of time and resources to
allot for the task prior to assigning it to the division. The consensus, of anticipated users
(state and federal agencies, plus the board, itself), of this information was cnly current
activity8would be useful, with some preferring imaged copies over data reports.

It is the responsibility of the department to collect and maintain‘dthe required records and
reports from licensees, but statute is silent on what format the information should be
maintained. In addition, compilation of data from the reports may be included in

'A'S 08.54.610(a)(2)
s Current activily was identified as the previous 12 months.

“AS 08.54.760(a)
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departmental reports, but is not required.10 Avoiding waste of resources is a fundamental,
good business practice. Lacking a clear understanding of both the use of information and
resources required has interfered with the division accomplishing critical board functions and
contributed to the financial deficit which will have to be paid by all licensees.

We recommend the board cease electronic data accumulation of licensee reports until the
following are identified: (1) concise and clear use of the information, (2) specific
stakeholders, (3) timeframe to reasonably complete the work, and (4) costs associated with
the data collection prior to directing division staff to proceed.

I0AS 08.54.760(b)
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ANALYSIS OF PUBLIC NEEQ

Limited Analysis

The following analyses of Big Game Commercial Services Board (board) activities relate to
the public-need factors defined in the sunset law, AS 44.66.050(c). These analyses are not
intended to be comprehensive, but address those areas covered within the scope of our

review.

Determine the extent to which the board, commission, or program has operated in the
public interest.

The regulation and licensing of qualified registered guide-outfitters and transporters benefits
the public’s safety and welfare as well as protects the state’s wildlife resources. The board
provides reasonable assurance that the individuals licensed to guide and/or outfit hunts, as
well as the transporting of hunters, are qualified to do so.

The board has issued licenses in a uniform manner, held required meetings, and administered
examinations in accordance with statutory requirements. During our review period, the board
expanded professional ethics regulations for both guides and transporters, as well as
enhanced the registered guide-outfitter exam. In addition, the board implemented regulations
detailing client contract requirements for registered guide-outfitter. As of May 31, 2007, the

board had 2,464 licensed guide-outfitters and transporters.

Determine the extent to which th +operation ofthe board, commission, or agency program
has been impeded or enhanced by existing statutes, procedures, and practices that it has
adopted, and any other matter, including budgetary, resource, and personnel matters.

Board Finances

State law' requires that the total amount offees collectedfor an occupation approximately
equals the actual regulatory costs for the occupation.” Division of Corporations, Business,
and Professional Licensing (DCBPL or division), with input from the board, sets fees based
on a two-year cycle, with the majority of the revenue collected in even-numbered fiscal
years. With the reestablishment of the board, the division understands the licensing rate fees
will need to be reassessed to cover any increase in operational costs. The exhibit, below,
summarizes the board’s operating costs and revenues for the period FY 04 through FY 07.

Exhibit 2, on the following page, identifies a cumulative deficit at the end of FY 07.
Increases for administrative and investigative services from DCBPL staff, contract services
for new regulatory development, and increased travel costs contributed to the deficit. Given

1 AS 08.01.065(c)
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the increased costs for general board operations, it is likely the board will continue to incur a
revenue deficit during the next licensing period. DCBPL and the board should increase

licensing fees. (See Recommendation No 3.)

Exhibit 2
Big Game Commercial Services Board
Schedule of License Revenue and Expenditures
As of June 30, 2007
(Unaudited)
(Prior to Board Reinstatement)  (After Board Reinstatement)
FY 04 FY 05 FY 06 FY 07
Total Revenues $ 325.600 S 88.000 $ 333.738 5 68.879
Direct Expenditures
Personal Services 65,200 54,000 113,541 170,896
Travel 900 500 16,310 33,159
Contractual 11,400 24,600 35,724 64,713
Supplies 100 500 553 2.455
Total Direct Expenditures 77.600 79,600 166.128 271.223
Administrative Indirect Costs 128.400 112.700 114,907 127.976
Total Expenditures 206.000 192.300 281.035 399.199
Annual Revenues over (under)
Expenditures 119.600 (104.300) 52,703 (330.320)
Beginning Cumulative Surplus
(Deficit) 210,300 329,900 225,600 278,303
Ending Cumulative Surplus (Deficit) S 329,900 S 225.600 $.278,303 S (52,017)

Division Support Activities

The divisional support activities of the board, as set out in statute.’; have not been effective
or efficient for the board’s needs since reinstatement. Several activities are identified as
needing improvement and resulted in hampering the general operations of the board. (See

Recommendation Nos. 1and 2.)
Board Directive Over Hunt Records and Transporter Reports

The board issued a directive for the division to begin data entry of all information contained
on required hunt records and transporter reports which had not been previously entered into
the division's database. The benefit, over cost, is questionable and results in an inefficient
use of available resources. (Sec Recommendation No 5.)

12AS 08.01.050 and AS 08.01.087
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Determine the extent to which the board, commission, or agency has recommended

statutory changes that are generally o fbenefit to the public interest.

During the past two years, the board has supported proposed statutory changes and has
recommended and adopted regulations of general benefit to the public interest in areas such as
professional ethics, client-guide contract, and licensing requirements to ensure guide and
transporter standards are clearly defined. In addition, examination requirements of candidates
for registered guide-outfitter were improved to address the current needs of the industry by
ensuring new licensees have demonstrated practical knowledge covering several specific

abilities.

Other regulations were added requiring documented proof of various items for licensure such
as authorization from landowners, in advance, of guiding in an area and criminal background
reports. However, regulations over first aid requirements are inconsistent. (See

Recommendation No 4.)

Determine the extent to which the hoard, commission, or agency has encouraged
interested persons to report to it concerning the effect of its re(_1_u|at|ons and decisions on
the effectiveness of service, economy oj service, and availability of service that it has

provided.

The bo.wd has published notices of examinations, meetings, and prospective regulation
changes. Public notice of meetings and exams are made in newspapers of general circulation
and also in the State of Alaska’s Online Public Notice website. Additionally, a period of time
for public comment was available at each boaid meeting.

DCBPL maintains a list of individuals or organic jiions who are interested in the regulations
of that occupation. The division sends a Notice of Proposed Regulations automatically to the
parties on the occupation listing, each time there is a proposed change in the occupation’s

regulations.

How'cver, during the period under review, one exam was not publicly noticed by the division.
(Sec Recommendation No 1)

Determine the extent to which the board, commission, or agency has encouraged public
participation in the making ofits regulations and decisions.

Each board meeting’s agenda allows time for public comment. The public has been
encouraged to use these public comment periods to express concerns, obtain information
from the board, and participate in the regulatory process. Interested parties may attend the
meetings in person or by teleconference. In addition, the board has established multiple
subcommittees in w'hich the public has had substantial input over various proposed

regulatory developments.
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Determine the efficiency with * hich ?_ublic inquiries or complaints regarding the activities
o f the board, commission, or agencyfiled with it, with the department to which a board or
commission is administratively assigned, or with the office of victims' rights or the office

o fthe ombudsman have been processed and resolved. _

No complaints were filed with the Office of the Ombudsman or the Office of Victims Rights
in recent years regarding the operations of the board, specifically, or guide-outfitters and
transporters in general. The board revoked one registered guide-outfitter license in FY 07.
The revocation was the result of the guide’s actions.

Complaints and concerns regarding decisions and activities of the board, as well as
complaints about the performance of licensed guide-outfitters and transporters, were
generally handled and resolved in an appropriate manner consistent with its priority and
limited staff resources of the division. However, during the sunset period, one investigation
was not followed through and remained uninvestigated for approximately seven months. (See

Recommcnudtion No. 2.)

For ihe period July 26, 2005 to May 31, 2007. the division opened 53 investigations. Another
63 complaints were filed during the same period, of which 45 were not investigated further
due to lack ofjurisdiction or w'erc not determined significant enough for an investigation.

Determine the extent to which a board or commission that requlates entry into an
occupation or profession has presented qualified applicants to serve the public.

Exhibit 3, below’, illustrates the number of active licensees of the board as of May 31, 2007.

Exhibit 3
Schedule of Guide-Outfitters and Transporters as of May 31, 2007

Current
New Licenses Issued Licenses (as of
(exclusive of renewals) FY 06 FY 07 May 31, 2007)
Master Guide 7 4 113
Registered GuiJe-Oultfitter 2 10 548
Class-A
Assistant Guide—Ouitfitter 10 1 18
Assistant
Guide-Ouitfitter 2 w2 138
Transporter b 32 272
Totals 266 192 ¥4
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The application process and required documentary support for licensing is reasonable and
appropriate. Each applicant is required to satisfy the requirements for licensing. The
licensing process has been enhanced due to new regulations instituted by the board and is
neither unduly restrictive nor too lenient. One inconsistency in the licensing requirement was
identified relating to required first aid proficiency by the guide-outfitter licensee group. (See

Recommendation No 4.)

While our review of licensee files did not identify significant issues with the division’s
board-delegated responsibility of issuing new and renewed licenses, two files lacked required
supporting documentation as proof of meeting board requirements. (See Recommendation

No 1)

Determine the extent to which state personnel practices, including affirmative action
requirements, have been complied with by the board, commission, or agency to its own

activities and the area o factivity orin terest.

No evidence indicated that hiring practices or the board’s appointments were contrary to
state personnel practices. No complaints have been filed with the Human Rights
Commission, the Governor’s Office, the Office of the Attorney General, the Office of the

Ombudsman, and the Office of Victim’s Rights.

In addition, each time the board has denied an applicant a license, the reason has been based
on experience requirements and not personal attributes of the applicant.

Determine the extent to which statutory, regulatory, budgeting, or other changes are
necessary to enable the agency, board, or commission to better serve the interests of the

public and to comply with thefa ctors enumerated in this subsection. L

Specific recommendations for operational changes, enabling the board to better serve the
public interest, arc described in Recommendations Nos. 1through 5 of this report.

Determine the extent to which the board, commission, or agency has effectively attained its
objectives and purposes and the efficiency with which the board, commission, or agency

hasoperated.

Generally, the board has effectively attained its objectives since reestablishment on July 26,
2005. The board has protected the public through the implementation of regulations over
ethics, improvements over the licensing and examination process, and administrative actions.
It has proposed and implemented regulatory and supported, proposed statutory changes of

benefit to the public.

However, several operational related dcficic icies have hampered the efficiency of the board.
Specific issues are described in Recommendation Nos. 1, 2, and 5.
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Determine the extent to which the board, commission, or agency duplicates the activities of

another governmental agency or the private sector.

No duplication of efforts or activities of the board was identified with the private sector,
other governmental agencies, including both state and federal agencies. Further, the
statutorily required hunt records and transporters reports were not found to be generally
duplicative of other state agencies’ required post hunt and transport reports.
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Office of the Commissioner

September 17, 2007

Ms. Pat Davidson
i RECEIVED

Legislative Auditor

legislative Budget and Audit Committee
Division of Legislative Audit SEP 2 6 2007

P.O. Box 113300 LEGISLATIVE AUDIT

Juneau, Alaska 99811-3300

Dear Ms. Davidson:

RE: Preliminary Audit Report, Big Game Commercial Services Board

Thank you for the opportunity to comment on the findings addressed in your Preliminary
Audit Report concerning the Big Game Commercial Services Board. The Department of
Commerce Community and Economic Development (“DCCED?”) appreciates and agrees with
your Office’s recommendation that regulation and licensing of qualified guide-outfitters and
transporters by the Big Game Commercial Services Board benefits the public's safety and

welfare as well as protects the State’s wildlife resources.

The comments shared with your Division in earlier communications concerning the Big
Game Commercial Services Board audit remain unchanged.

DCCED is awar jf the administrative deficiencies identified in your findings and
recommendations and has undertaken steps to correct this situation. The Director of the Division
of Corporations, Business and Professional Licensing has taken and will continue to take steps to
ensure that any deficiencies identified in your report are resolved. To that end, 1 would like to

address the Recommendations in your preliminary audit report.

Recommendation No. 1: The director of the Division of Corporations, Business and Professional
Licensing (DCBPL or division) should ensure procedures are adhered to by division staff for the

efficient and effective support of BGC’SB ’s day-to-day operations.

We concur with this recommendation. The issues identified in item ft 1 regarding missing
and incomplete documentation in license files have been corrected by the use of new staff, and
new check sheets which staff use to insure that each file is complete. With respect to item til
which dealt with a lack of public noticing an examination, this matter has been discussed
internally and procedures has been put in place so that the public receives a timely notice of such

examinations.

550 \v. 7th Avenue, Suite 1770, Anchorage, Alaska 99501-3510
Telephone: (907) 269 8100  Fax: (907) 269 8125  Text Telephone: (907) 465-5437
Website: http:// . 21 - :rce state.ak.us/



With respect to Item #3 DCCED shares your concerns about proposed regulations being
issued without adequate public notice. New staff arrangements and training are in place and are

designed to prevent a re-occurrence.

Since reestablishment of the BGCSB. there have been three major regulation projects, and all
three were all posted in a timely manner once the information reached the regulations staff. The
regulations project referred to in your findings was public noticed on March 10, 2007; it was to
announce “oral comments - public hearing” that was being held in conjunction with the Board
meeting on March 19-20, 2007. The “written” comments deadline ended on April 10, 2007.
Once the comment period ended, the Board adopted the regulations via a teleconferenced
meeting on May 18, 2007. Due to a one time miscommunication, the Board’s wishes were not
conveyed to the regulations staff in sufficient time for the notice to be sent out. As a result, the
Board itself misunderstood what the status was of their regulation project. The public notice on
March 10, 2007 and timeline for the series of events that followed were appropriate and
acceptable to the regulations attorney’s office in the Department of Law. The Division of
Corporations, Business and Professional Licencing has adopted procedures to create better
communication between the Big Game board and the staff.

Item #4 concerned with Board minutes which were not drafted within 20 days. This issue
again was a matter of staffing and the division has taken steps to resolve these staffing matters.
However, the audit also mention that minutes were not posted to the division’s website in
conformity with 2 AAC 96.210(a). Please note, this regulation does not necessarily mandate that
minutes be posted to the division’s website. It requires that the minutes be made available to
requestors of the information. The division posts meeting minutes to websites for convenience

of website users and will continue this practice.

Recommendation No. 2: 1he director of DCBPL should ensure staff adheres to investigative
case management procedures.

We appreciate your recognizing the extended board assigned investigator vacancy and the
lack of appropriate case management tracking systems as the causes for the investigative
deficiencies. The division has tried for some time to procure an adequate case management
tracking system that would benefit investigations for all regulatory programs. DCCED is
currently implementing internal reforms aimed at creating a system for monitoring investigations
and ensuring that they are completed in a reasonable time frame. The department embraces the
use of new technology and the department will continue to provide its investigators with tools
they need to address the investigative deficiencies. In that regard the department is in the
process of the procurement of an automated case management tracking system.

Recommendation No. 3: The division, in conjunction with BGCSB, should increase licensing
fees to mitigate the board’s current and projected operating deficits.

The department concurs with this recommendation. A review of each program'’s financial

status is conducted by the division prior to a license renewal. Licenses for guide-outfitters and
transporters expire on December 31, 2007; and therefore, the fees are currently under review.

Recommendation No. 4: The board should consider modifying regulatory first aid requirements
to provide consistency between guide-outfitter licensee tvpes.
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The department concurs with this recommendation. The division will review statutes and
regulations with the Board to standardize first aid requirements among all categories of licensure

within the BGCSB program.

Recommendation No. 5: The board should cease the electronic accumulation of information
gathered from hunt records and transporter reports.

The department has already invested significant time and resources in electronic
accumulation of information from hunt records and transporter reports. We agree the data
requested on the reports should be streamlined and its purpose should relate specifically to the
licensing of guide-outfitters and transporters. We concur with your recommendation to the
division work with the Board to identify (1) concise and dear use of the information; (2) specific
stakeholders; (3) timeframe to reasonably complete the work; and (4) costs associated with the

data collection.

Given the amount of resources already invested in electronically capturing the data from
these reports, we think it behooves the department to continue collecting information from hunt
and transporter records. Additionally, capturing the information electronically will ultimately
save valuable staff time from having to manually copy paper reports for enforcement purposes.

The department will commit to working with the Board to identify the points you raised, and
will focus its attention on data capture of current information for now.

lassure you the administrative issues identified in your preliminary audit report will be
addressed and corrected. We believe that the Board has made a significant contribution to
improve commercial guide services in Alaska; and the department will provide the support
needed to make this regulatory program operate for the benefit of the industry and the citizens of

this State.

Thanks again for allowing us to comment on your findings.

Sincerely,

Commissioner
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:

2008 LEGlSLATNE SESS|ON Bill Version: HB 315
( Publish Date:

Identifier (file name): HB315-CED-OL-02-25-06 Dept. Affected: DCCED

Title Extend Big Game Commercial Services Board 'RDU Corp. Bus & Prof Licensing (117/
Component Corp. Bus & Prof Licensing

Sponsor Rules by Request of LB&A

Reques'er Senate Resources Component Number 2360

(Thousands of Dollars)

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below

Appropriation

Required Information

OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Personal Services 215.7 215.7 199.2 199.2 199.2
Travel 25.6 25.6 25.6 25.6 25.6
Contractual 163.8 163.8 108.5 108.5 108.5
Supplies 19.6 19.6 145 '14.5 145
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 424.7 424.7 347.8 347.8 347.8
CAPITAL EXPENDITURES | | | | |
{CHANGE IN REVENUES (1156 ) 0.0 849.4 0.0 695.6 .. 00 347.8
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
1156 Receipt Supported Services 424.7 424.7 347.8 347.8 347.8

TOTAL 0.0 424.7 424.7 347.8 347.8 347.8

Estimate ot any current year (FY2008) cost: 0.0
POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page it necessary)

This legislation extends the Big Game Commercial Services Board to June 30, 2012. In accordance with AS08.03.020, funding is
extended one year following the termination date allowing the Board to conclude its affairs. Programs operate on a two year cycle
(biennium). Operating expenditures are calculated by averaging the last full biennium cycle and anticipated increases in program
costs. Anticipated new costs for this time frame include funds for contractual services for investigations, for the development and
maintenance of a new database program, for managing guide applications, as well as for increased publication costs for examination
materials. FY 2009 funding is included in the Operating Budget request. The program is required to cover its costs with licensing
fees under AS 08.01.065. Revenue geneialed by board fees collected on a biennial renewal basis is anticipated to cover lhe full

operating costs.

Phone (907) 465-2572
Date/Time 2/25/08 11:14 AM

Date 2/25/2008

Prepared by:  Chris Wyatl, Administrative Officer
Division Corporations, Business, and Professional Licensing

Approved by:  Emil R. Notti, Commissioner
Agency Commerce, Community, and Economic Development

Page Lof 1
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R epresentative Ralph Samuels

house District 29

n
Date: January>Sf2008

To: Representative Kurt Olson, Chair
House Labor & Commerce Committee

From: Representative Ralph Samu6ls~

RE: Hearing Request for HB 315

Please schedule a hearing for HB 315 - Extend Big Game
Commercial Services E ard at your earliest convenience.

Attached please find:
HB 315
LB&A Audit # 08-20052-07

Further backup information will be delivered to your office as quickly
as possible. Please contact Linda Hay of my office with any
questions at x 6791.

Thank You.

Session: Alaska State Capital, Juneau, AK 99801, (907) 465-2095
Interim: 716 W. 4thAve, Suite 630, Anchorage, AK 99801 (907) 269-0240



LEGISLATIVE BUDGET & AUDIT COMMITTEE
Representative Ralph Samuels, Chairman

Sponsor Statement

HB 315 Extend Big Game Commercial Services Board
An Act extending the termination date o fthe Big Game Commercial Services Board; and

providingfor an effective date

House B|” 315extends the sunset date of the Big Game Commercial
Services Board until June 30, 2012.

The Big Game Commercial Services Board was reestablished by Chapter 84,
Section 3, SLA 2005 and became effective July 26, 2005. The board is
responsible for licensing and regulating activities of big game guides and
transporters. Guiding involves providing, services, equipment or facilities to
a big game hunter in the field. Transporting, which can be provided both by
a guide or a separately licensed transporter means delivery of big game
hunters, their equipment or harvested animals to, from or in the field.

The board is comprised of nine members. Membership consists of two
public members, two currently licensed registered guide-outfitters, two
licensed transporters, one member of the Board of Game, and two private

landholders.

It is the opinion of the Legislative Budget and Audit Committee that the Big
Game Commercial Services Board should be extended. |ask for your
support in extending its sunset date to June 30, 2012.



TAT -G I 1LATURE
LEGISLATIVE BUDGET AND AUDIT COMMITTEE
Division of Legislative Audit

P.O. Box 113300
Juneau, AK 9811-3300
(907)465-3830

FAX (907)465-2347
iegaudit@legis.state.ak.us

SUMMARY OF: A Sunset Review of the Department of Commerce, Community, and
Economic Development, Big Game Commercial Services Board, August 16, 2007.

PURPOSE OF THE REPORT

In accordance with Titles 24 and 44 of the Alaska Statutes (sunset legislation), we have
reviewed the activities of the Big Game Comn ‘rcial Services Board (board) to determine if
there is a demonstrated public need for its continued existence and if it has been operatin in
an efficient and effective manner. As required by AS 44.66.050(a), this report shall be
considered by the committee of reference during the legislative oversight process in
determining whether the board should be reestablished. Currently, AS 08.03.010(c)(22)
states that the board will terminate on June 30, 2008 and will have one year from that date to
conclude its administrative operations. Our report objectives were as follows:

1 To determine whether there is a public need for the board and if its existence should be

extended.

2. To review the board’s major functions of licensing and investigations for effectiveness in
meeting public need and for efficiency of operation.

REPORT CONCLUSIONS

In our opinion, the termination date of the board should be extended. The board has
demonstrated a need for its continued existence for regulating and licensing qualified,
registered guide-outfitters and transporters which benefits the public’s safety and welfare as
well as protection of the state's wildlife resources. The ooard has also successfully developed

and adopted regulatory changes to improve the big game commercial services industry in
Alaska.

As indicated in the Analysis of Public Ne 1section of this report, the board has met the
various statutory sunset criteria, generally, in an effective and efficient manner; exceptions
are discussed in the Findings and Recommendations section. In our opinion, the board serves

an important public purpose.


mailto:iegaudit@legis.state.ak.us

Based on the operational deficiencies identified and the limited time the board has functioned
since rein?fatement, we recommend the b~ard continue in statute and its termination date be

extended tor four years until June 30, 2012.

FINDINGS AND RECOMMENDATIONS

1 The director of the Division of Corporations, Business, and Professional Licensing
(DCBPL) should ensure division staff adheres to statute, regulations, and policy and
procedures for efficient and effective support of the board’s day-to-day operations.

2. The division’s director shomd ensure case management procedures are adhered to by
staff to accurately reflect case status on the case management system in support of the

board’s operations.

3. The board and the division should review licensing fees and regulatory costs, and
increase fees to cover the annual operating costs to eliminate the anticipated deficit. At

the end of FY 07, the board had an estimated operating deficit of $52,000.

4. The board should make appropriate changes to regulations which require proofof current
first aid certification for all guide-outfitters, under board purview, for both initial and

renewed licenses.

5. The board should cease the electronic accumulation of information gathered from hunt
records and transporter reports. Staff resources were ill-* pent recording historic licensee
reports into an electronic database. The cost versus the benefit of capturing information

from reports is questionable.

A AXAstate legislature DIVISION OF LEGSLATIVE AUDIT
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Licensing
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Application/Forms
Examinations
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mBig Game

in the interest of the state's wildlife resources, the Big Game
Commercial Services Board adopts regulations governing the big game
commercial service industry in Alaska.

The board makes final licensing decision and takes disciplinary actions
against persons who violate licensing laws

The Big Game Commercial Services Board is staffed by the Division of
Corporations, Business and Professional Licensing.

The Big Game Commercial Services Board consists of two licensed
Registered Guide-Outfitters. two licensed Transporters, two private
landholders, two public members, and one member from the Board of

Game.

Quick Links...
> Buy a Business license
i Business License Search
i Professional license Search

i Download list of license Holders

Board memb3rs are appointed by the Governor and confirmed by the
Legislature.

O f Interest...

Business Licensing

Small Business Development

The Revised BGCSB Statute and Regulation book
is now available (dated June 2007).

Other Occupations Licensed In

Alaska

Notices of Proposed Regulations

Regulated Professions

G et Acroet

a. Assistant Guide b. Class-A Assistant Guide if* ij&L

c. Master Guide-Outfitter d. Registered Guide-Outfitter

e. Transporter
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Contact Information et o
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Mail: P.O. Box 110006 eema| adressvw naole
Juneau. AK 99811-0806 il ma||you & application
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Licensing Examiner
applications must be signed and
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Phone: (907) 465-2543
Fax: (907) 405-2974 appropnale fees
Cynthia Cintra

Licensing Examiner

cynthia cintra@alaska gov

Phone: (907) 465-2691

Fax: (907)465-2974

Investigations/Complaints

To file a complaint or to bring a matter pertaining to the actions of a
licensed, or unlicensed, professional to the attention of our investigative
staff, please send an email to: investigations@alaska gov

BE ADVISED
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The Board will seek maximum penalties of big game

commercial services license holders who are found to
be in violation of any state hunting, guiding, outfitting
or transportation services statute and/or regulation.

g
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Webmaster  Contact the Division
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Stain of Alaska * Commerce > Professional Licensing > Blg Game > Board Members
Licensing Board Members
Information
Appilcation/Forms
Member/Address Posh on
Examinations Vacant Private Lane  :er
Guide Use Areas Colin B. Brown Licensed Transporter

_ _ Yukon Eagle Air
List of Licensees P.O. Box 203
Galena, AK 99741

Frequently

Asked Questions PaulE.Johnson Board Chair
Board Business Gull Cove Lodge License Registered
P.0. Box 22 Guide-Outfitter
Minutes Elfin Cove, AK 99825
Meetings Bob Mumford - Link to Bio Public Member
13391 Baywind Drive
What's New Anchorage, AK 99615

Board Memb Richard A. Rohrer - Linkto Bio  Licensed Registered
oard Members P.0. Box 2219 Guide-Outfitter

Kodiak, AK 99615

Board Sanctioned

Subcommittees Eeott)é.loo g%génBitz Public Member
L. X
Statutes and North Pole, AK 99705

Regulations ) .
Ted H. Spraker - Link to Bio Board of Game

E G CSI f_‘a‘“tes and 49930 Victoria Avenue
egufations Soldotna, AK 99669
Centralized Raymond Stoney Private Landholder

Licensing Statutes P.O. Box 70
Kiana, AK 99749

Centralized

Licensing Leif Wilson Licensed
Regulations 40-Mile Air Transporter
P.0. Box 707
Tok, AK 99780

e

Webmaster ~ Contact the Division
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Slats of Alaska > Commerce > Professional Licensing > Big Game > Board Sanctioned Subcommittees

Li' jnsing Board Sanctioned Subcommittees
Information
Subcommittees (?enerally meet during break-out sessions at regularly
scheduled Board meetings  Licensees and public are welcome to
attend and Ioartlupate in subcommittee meetings. Please visit the
"Meetings" link to obtain meeting dates, location and agenda.

Application/Forma
Ey Tn'nations

G uide Use Areas
. Subcommittees
st of Licensees

Frequently Drawing Permits Subcommittee
Asked Questions

Board Business Guide Examination Subcommittee

Minutes State Lands Subcommittee

Meetings
N~ What's New
Board Members

Board Sanctioned
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Statutes and
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BGCS Statutes and
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Centralized
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Centralized
Licensing
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Slate of Alaska * Commerce » Professional Licensing

Licensing
Information

Application/Forms
Examinations
Guide Use Areas
List of Licensees

Frequently
Asked Questions

Board Business
Minutes
Meetings
What's New
Board Members

Board Sanctioned
Subcommittees

Statutes and
Regulations

BGCS Statutes and
Reputations

Centralized
Licensing Statutes

Centralized
Licensing
Regulations

> Big Game » Applications/Forms

Applications/Forms

Pleaso click on category below for available Iicensingi)forms. All forms
cro

ma be viewed and printed with the free Adobe Acrobat Reader 6 0 or
igher.
ot 1 License ;
Initial License Guide Use Area
Applications A&?ﬂ%‘{‘i’gks Registration Forms

Sample Contracts

Alaska Statute 08-54-680 and re%ulations under 12 AAC 75 require
Registered Guide-Outfitters and Transporters to provide a written

contract to clients. Sample contracts are provided below. The contracts

below may be used to meet the requirements in statute and regulation,
or a licensee may choose to develop his/her own personalized
contracts. It is very important that the contracts utilized meets all the
specific requirements listed in AS 08.54.680 and 12 AAC 75.450 for
Transporters, and 12 AAC 75.260 for Registered Guide-Outfitters.

Sample Transporter Contract, #08-0002, New 09/21/06.
Sample Guide-Outfitter Contract, #08-0001, New 09/25/06.

Webmaster  Contact the Division
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Quick Links...
* Buy a Business | icense

i Business License Search

Professional License Search

i Download Lisl of License Holders

O f Interest...

i Business Licensing
> Small Business Development
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Applications may be viewed and
printed with Adobe Acrobat Reader
6 0 or higher Ifyou do not have
Adobe Acrobat Reader 6 0 or higher,
please dick on Ihe Adobe logo and
download lhe free software now If
you are unable lo view or download
an application, please contact us by
telephone or e-mail Providing your
complete mailing address will enable
us lo mail you lhe application

Other application forms may be
mailed to you or picked up al a
division office Completed
applications must be signed and
submitted lo tue division with lhe
appropriate fees
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Licensing 2007

Information
October Teleconference

Application/Forms
May Teleconference

Examinations .
March Meeting
Guide Use Areas February Teleconference

List of Licensees

Frequently 2006

Asked Questions

Board Business December Meeting

. October Meeting - DRAFT
Minutes
June Teleconference

Meetings
March Minutes

"W hat's New

Board Members

Board Sanctioned
Subcommittees December Minutes

Statutes and
Regulations

BGCS Statutes and
Regulations

Centralized
Licensing Statutes

Centralized
Licensing
Regulations
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Quick Links...

Buy a Business License
* Business License Search
i Professional License Search

® Download Lisl of License Holders

0 [ Interest...

‘ Business Licensing
®» Small Business Development

i Other Occupations Licensed in
Alaska

= Notices ol Proposed Regulations

Acraoat*
M»  Reader

Applications may be viewed and
pnnled with Adobe Acrobat Reader
6 0 or higher Ifyou do nol have
Adobe Acrobat Reader 6 0 or higher,
please click on lhe Adobe logo and
download lhe free software now If
you are unable lo view or download
an application, please contact us by
telephone or e-mail. Providing your
complete mailing address will enable
us lo mail you Ihe application

Other application forms may bo
mailed to you or picked up at a
division office Completed
applications must be signed and
submitted to the division wilt the
appropnate fees
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> Commerce > Professional Licensing

» Big Game > Frequently Asked Questions

Frequently Asked Questions

1 Do I need a guide?

Nonresidents who hunt Brown Bear, Dali Sheep, or Mountain Goat must
be accompanied in the field by licensed Alaska Big Game Registered
Guide-Outfitter or be accompanied in the filed by an Alaska resident 19
years or older who is within the second degree of kindred.

Nonresident aliens (non-U.S. citizens) hunting any big game must be
accompanied in the field by an Alaska Big Game Registered Guide-

Outfitter.
2 How can I receive a list of big game guides?
Download List of Licensees from Internet.

To receive a list in the mail of all currently licensed Big Game
Master/Registered Guides-Outfitters and Transporters, submit a check
or money order in the amount of $5 (U.S. currency), made payable to
the State of Alaska. Upon receipt of your wntten request and $5 fee, a
list will be forwarded to you The $5 fee and written request can be

maned to:

Division of Corporations, Business and Professional Licensing
Big Game Commercial Services Board
P.0. Box 110806
Juneau, AK 99811-0806

If a guide-outfitter intends to provicB big game services during the
calendar year, the roster will provide the guide use area(s) that the
master or registered guide-cutfitter is authorized to provide big game
services and the addresses of the master/registered guide-outfitters and

transporters.

3 Howdo I get a list of big game guide-outfitters that provide
services for a particular species?

Obtain the most current hunting regulations from the Department of Fish
and Game, Wildlife Conservation (907 465-2376), to determine which
Game Management Unit(s) list the type of species you are interested in
hunting. Once you have determined the Game Management Unit(s) you
want to hunt in. you can request a list of currently licensed big game
master/registered guide-outfitters who provide services in the unit(s)
(see number 4 below).

4. Can | obtain a list of guide-outfitters who are providing big game
services In a specific Game Management Unit (GMU)7

There are two ways you can obtain this information
1 Click here for the website that provides a list of guides-
outfitters who are providing big game services in a specific

game management unit.

2. Submit a written request and state which GMU(s) you

http://wvvw.conmierce.state.ak.us/occ/pgui 11 .htm
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Quick Links...
| Buy a Business License
> Business License Search
i Professional License Search

> Download List of License Holders

O f Interest...
| Business Licensing
> Small Business Development

« Other Occupations Ucensed in
Alaska

® Notices of Proposed Regulations

Y Get Acrobat]
m Isfed

Applications may be viewed and
pnnled with Adobe Acrobal Reader
6 0 or higher If you do not have
Adobe Acrobat Reader 0 0 or higher
please click on the Adobe logo and
download lhe free software now If
you are unable to view or download
an application, please contact us by
telephone or e-mail Providing your
complete mailing address will enable
us lo mail you the application

Other application forms may be
mailed lo you or picked up al a
division office Completed
applications must be signed and
submitted to the division with the
appropriate tees
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would like. Enclose a check or money order in the amount
of $5 (U.S. currency), made payable to the State of
Alaska, and mail to the address above. Upon receipt of
your written request and $5 fee, the list will be forwarded

to you.

NOTE: Each guide-outfitter can only operate within three GUAs for
which he regirters annually. GUAs are subdivisions of GMUs.

5 How do | obtain a hunting license, tags, drawing permit, or
hunting regulations?

To obtain any of the above items, click on the following web address:

http:ZAivww.wildlife.alaska.gov/

6 How do I get an application to become a Fishing Guide or obtain
a list of Fishing Guides?

To obtain any information regarding fishing guides, click on the following
web address: http://www.sf.adfg.state.ak.us/statewide/SF_home.cfrn

Fishing guides also need a Business License. Please visit:
www.commerce state.ak.us/occ

7. Can | pay application, examination, license, or the big game
guide-outfitter and transporter ILt fees by credit card?

Yes, this office does accept credit cards for the application, examination,
licensing fees, or for the list of big game guide-outfitters and
transporters. Please visit: www.commerce.state.ax.us/occ and click on
"Credit Card Authorization Form."

8.1 am aregistered gulde-outfltter in need of an assistant who Is
looking for work. Does the board maintain a list of guides seeking
employment?

The board does not maintain a list o* licensed guides seeking
employment. However, you can purchase a list of all currently licensed
guides or you can download the information from the Internet. See FAQ

#2.
9 How do I notify the office of a change of address?

We must have the request for address change in writing. We will accept
a fax, E-mail, or written notice that comes directly from you. We cannot
accept a telephone call for a change of address

10.1 lost my license and I need a new one, how do | get a copy?
Can you fax it?

To obtain a copy of your license, submit a written request and a
duplicate license fee of $5 (U.S. Currency) The duplicate license fee
can be paid in the form of a check or money order made payable to the
St8te of Alaska, and mailed to the address above. Upon receipt of your
written request and $5 duplicate license fee, we will mail the duplicate
license to you. We do not fax licenses

11 When will | receive my license renewal form?
Master/Registered Guide-Outfitter, Class-A Assistant Guide, Assistant

Guide, and Transporter licenses expire on December 31 on odd-
numbered years. Renewal forms are mailed to all current licensees

1/22/2008
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approximately 30 days prior to trie expiration date.

12.1 am a guide/ouitfitter in another state. Does the Alaska Big
Game Commercial Services Board have reciprocity with any other
states?

The board does not offer reciprocity. To become a contracting guide in
Alaska, you must have performed the services of either a licensed
class-A assistant or assistant quide in the state for a part of each three
years (Alaska Statute éAS) 08.54.610(6)) and meet the requirements of
AS 08-54.605 and .610.

Application forms describe the qualification requirements for licensure.

13. Can a nonresident or nonresident alien obtain a guide or
transporter license?

A nonresident can obtain a guide or transporter license by meeting the
qualifications under Alaska Statute 08.54 and 12 AAC 75.

A nonresident alien may also obtain a guide or transporter license ty
meeting the qualifications under Alaska Statute 08.54 and 12 AAC 75.

Although the board may issue a nonresident alien a professional
license, that does not mean the board is giving the individual authority to
work in the United States. Licensees must meet all the requirements of
the State and Federal government. The board advises each nonresident
alien who obtains a professional license to contact immigration officials
regarding the process for receiving authority to actually work in the
United States.

14. Can | take the Registered Guide-Outfltter or Game Management
Unit Certification examination in another location or time other
than what Is specifiea on the examination schedule?

The Registered Guide-Outfitter and Game Management Unit (GMUJ
certification examination locations and dates are predetermined and set
t7) %Breritl Sgatute (Alaska Statute 08.54 600(8) and regulations 12 AAC

We do not administer Registered Guide-Ourfitter and GMU
examinations at any different location or dates.

15. What first aid courses are recognized by the board?
The following are first aid courses recognized by the board:
* The American Red Cross
* American Heart Association
* Medic First Aid _
« National Safety Council

(We do not have telephone numbers for the above first aid

administrators.)

Webmaster  Contact the Division
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Whafs New!

Below is a summation of changes to the Big Game Commercial Services Board regulations (12 AAC 75). We
have provided the regulation number and on some the statute number to assist you in locating the topic in the
Board'’s Statutes and Regulations Booklet. The date in parenthesis behind the title is the effective date of the

regulation.
APPLICATION FOR REGISTERED GUIUE-QUTFITTER EXAMINATION (/07

12 AAC 75.100(a)(1)
Outlines what documents must be submitted at least 120 days before the next scheduled registered guide-

outfitter examination.

12 AAC 75.100@)(2)
Outlines what documents must be submitted at least 45 days before the next scheduled registered guide-

outfitter examination.

GAME MANAGEMENT UNIT CERTIFICATION EXAMINATION (&/07)

12 AAC 75.112(a)
Provides the applicant different ways to demonstrate to the department, that the applicant has 60 days of

experience in the game management unit for which certification is requested.

12 AAC 75.112(c)
States the requirements needed for the department to place the game management unit of a registered guide-

outfitter license and outlines what the applicant will be tested on for each game management unit examination.
REGISTERED GUIDE-OUTFITTER EXEMPT FROM EXAMINATION (&/07)

12 AAC 75.115
This section was amended to mirror 12 AAC 75.100.

APPLICATION FOR CLASS-A ASSISTANT GUIDE LICENSE (e/07)

12 AAC 75.120
In addition to all other requirements that have been in place for the past 11 years, an applicant who is applying

for a class-A assistant guide license shall submit a complete report of criminal justice information, including fish
and wildlife violations for this state and the applicant’s primary state of residence; verification of licensure
status inany other state or Canadian province where the applicant holds or has held a license to guide, ouitfit,

provide transportation or other hunting services.
APPLICATION FOR ASSISTANT GUIDE LICENSE (e/07)

12 AAC 75.130
In addition to all other requirements that have been in place for the past 11 years, an applicant who is applying

for a assistant guide license shall submit a conplete report of criminal justice information, including fish and
wildlife violations for this state and the applicant’s primary state of residence; verification of licensure status in
any other state or Canadian province where the application holds or has held a license to guide, outfit, provide

transportation or other hunting services.

APPLICATION FOR A TRANSPORTER LICENSE (&/07)

12 AAC 75.145-NEW
In addition to all other requirements that have been in place for the past 11 years, an applicant who is applying

for a transporter license must submit copies of the Federal Aviation Administration and United States Coast
Guard licenses applicable to the applicant’s operations.

OL-196 (New 06/20/07)



GUIDE USE AREA REGISTRATION (6/07)

N12ACC 75.230
P Provides the ability io register a guide use area for multiple years and sets the expiration date for registration.

REGISTERED GUIDE-OUTFITTER CONTRACT REQUIREMENTS (&/07)

12 AAC 75.260
A registered guide-outfitter shall retain a copy of the contract for at least four years.

PROFESSIONAL ETHICS STANDARDS FOR GUIDES (&/07)

12 AAC 75.340
New section added to (8)(2) that requires all class of guides to self report to the board within 30 days after the
date of conviction, a conviction in this state, another state, or the United States for a violation of a state or

federal statute or regulation relating to guiding, outfitting, transportation services, or other hunting services.

12 AAC 75.340(d)(8)
An exception to this section has been inserted allowing all classes of guides to use an aircraft in any manner to

spot big game for the purpose of taking a specific animal if specifically authorized under statute or regulation.
TRANSPORTER CONTRACT REQUIREMENTS (&/07)

12 AAC 75.450
A transporter shall retain a copy of the contract for at least four years.

DEPARTMENT REQUEST FOR COPY OF CONTRACT (&0n)

12 AAC 75.930-NEW
Outlines when the Department can request a copy of a contract and the amount of time in which the licensee

has to respond.

HUNTING AND GUIDING EXPERIENCE (&/07)

12 AAC 75.920(b)
For the purposes of satisfying the hunting experience requirements for a class-A assistant guide license the

applicant must document at least 20 days of big game hunting activity in a calendar year in order to receive
credit for one year and must also show the harvest of one big game animal in Alaska.

12 AAC 75.920(c)
For the purposes of satisfying the hunting experience requirements for an assistant guide license the applicant

must document at least 30 days of big game hunting activity in a calendar year in order to receive credit for
one year and nmust also show the harvest of one big game animal in Alaska.

OL-196 (New 06/20/07)
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Representative Jay Ramras
District 10

Changes in Blank CS for 11B316

Section 2.
Subsection (b) (4) - Removed language requiring information from person picking up

medication

(7)- Removed language requiring information regarding dosage, quantity, and
frequency

Subsection (d) - Adds language to ens ms the Board of Pharmacy will maintain the security and
confidentiality of the database and the information contained within the database.

(5) - Clarifies language regarding access for law enforcement authorities

Subsection (t) - Adds language to encourage the Board of Pharmacy to enter into agreements
with tribal and military health care agencies to provide data to the database.
Currently, they are exempt from following the state’s prescription monitoring
program because they follow federal mandate which supersedes state law.

Subsection (g) - Adds language which requires the Board of Pharmacy to notify the Legislature
if the federal funding becomes unavailable to pay for the prescription monitoring
program. This will allow the Legislature to plan for other methods of funding.

Subsection (h) - Adds language which relieves practitioners and dispensers from obligations to
access or check the database before dispensing, prescribing, or administering a
medication, or providing medical care to a person. Dispensers or practitioners
may not be held civilly liable lor accessing or failing to access the database.



