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L a c t a t i o n  S u p p o r t  P r o g r a m

This toolkit provides an example o f how to create a comprehensive lactation, or breastfeeding, support 
program for nursing mothers at the work site. The term lactation support program is intended to 
signify a program that provides lactating employees with educational and environmental support o f 
their breastfeeding goals. The word '.'lactation (LSP) is used to clarify and avoid the implication that 
the mothers would need to have their babies at work to purse them, rather, the toolkit is designed to 
help employers set up a program for employees to be able to pump and store their breast milk at work, 
to take home to their infants at the end o f  the workday .

H ealth  C hallenge

Mothers are the fastest-growing segment o fth e  U.S. labor force.
Approximately 70% o f  employed mothers with children younger than 3 
>ears work full time. One-third o f  these mothers return to work within 3 
months after birth and two-thirds return within 6 months. Working 
outside the home is related to a shorter duration o f breastfeeding, and 
intentions to work full-time are significantly associated with lower rates 
o f  breastfeeding initiation and shorter duration. Low-income women, 
among whom African American and Hispanic women are 
overrepresented, are more likely than their higher-income counterparts to 
return to work earlier and to be engaged in jobs that make it challenging 
for them to continue breastfeeding. Given the substantial presence o f 
mothers in the work force, there is a strong need to establish lactation 
support in the workplace. Barriers identified .n the workplace include a 
lack o f  flexibility for milk expression in the w ork schedule, lack o f  
accommodations to pump or store breast-milk. concerns about support from employ ers and 
colleagues, and real or perceived low milk supply.
CDC’ Guide to Breastfeeding I n t e r v e n t i o n s (PDF-1.01 Mb)

The purpose o f  establishing a work site LSP is to reduce barriers to breastfeeding among employees 
who have recently given birth, enabling them to transition back into the workplace while optimizing 
the benefits their infants receive from being breastfed.

A comprehensive LSP is a win-win-win situation. It benefits employers by making it easier for new 
moms to return to work. It benefits working new moms by giving them the peace o f  mind that they 
can still provide ideal nutrition for their infants. And. o f  course, it benefits infants, often covered as 
dependents under the em ployer health plan, by giving them a healthy start in life.

T oolkit C om ponen ts

http://www.cdc.gov/print.do7url h itp% 3A % 2F% 2Fwwvv.cdc.gov% 2Fncedphp% 2Fdnpa% ... 3/19/2008

http://www.cdc.gov/print.do7url
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This toolkit describes how others in federal or non-federa! workplaces can plan and implement a 
com prehensive LSP and evaluate its success. Three topics will be covered in the toolkit: lactation- 
suppoitive policies, lactation support services (such as classes and support groups), and creating a 
physical environment that supports lactation. The toolkit describes the following project phases’

•  Assessing Need and Interest
•  Planning
•  Implciuc. ‘ation
•  Maintenance
•  (-'.valuation

A ote: this toolkit is simply an example o f  what we d id  at C 'DC. The examples and guidance provided  
should not he a substitute fo r  working with your own internal policy and legal s ta ff to develop 
appropriate guidelines and procedures fo r  running a discount fitness club network. Additionally, CDC  
and the Department o f  Health and Human Services (DHHS) are in no way responsible or liable fo r  
guaranteeing the success o f  a discount fitness club network established as a result o f  this toolkit.

hack to top

T  Please note: Some o f  these publications are available for download only as *.pdf files. These files 
require Adobe Acrobat Reader in order to be viewed. Please review the information on dow nloading 
and using A croba t Reader software.

* Links to non-Federal organizations found at this site are prov ided solely as a service to our users. 
These links do not constitute an endorsement o f  these organizations or their programs by CDC or the 
Federal Government, and none should be inferred. CDC is not responsible for the content o fth e  
individual organization Web pages found at these links.

Page last reviewed: May 22, 2007 
Page last updated: May 22, 2007
Content Source: Division o f  Nutrition , Physical Activity and Obesity. National Center for 
C h ron ic  Disease Prevention and Health Promotion
Page Located on the W eb  at http://www.cdc.gov/nccdphp/dnpa/hwi/toolkits/lactation/index.htm

D e p a r t m e n t  o f  H e a l t h  a n d  H u m a n  S e r v i c e s  
C e n t e r s  f o r  d i s e a s e  c o n t r o l  a n d  P r e v e n t i o n

SA FE R ■HEALTHIER• PEOPLE
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R B F I B
The Voice o f Small Business’

Alaska

March 21, 2008

The Honorable Sharon Cissna 
Alaska House o f  Representatives 
State Capitol Building 
Juneau, Alaska 99801-1182

RE: House Bill 190

Dear Representative Cissna,

On behalf o f  the Alaska Chapter o f th e  National Federation o f  Independent 
Business, I wish to express our opposition to House Bill 190. The Alaska Chapter o f  the 
National Federation o f  Independent Business is the largest small-business advocacy 
group in the state.

While we share your concern for the welfare o f  m others who are nursing their infants, we 
oppose legislation mandating methods o f  accom m odating the needs o f  our employees.

Independent businesses in Alaska are close to their em ployees who are not only our 
em ployees, but our friends and neighbors. Small businesses have a great record o f  
working with our employees to accom m odate their needs. State intervention more often 
than not creates mandates focused on activities much larger businesses and governments 
such as the state o f  Alaska.

While the current version o f  HB 190 contains no specific fine, it still carries the effect o f  
state law. That allows state regulators to use the weight o f  our state government against 
small em ployers to impose the interpretation o f  that regulator on businesses that rarely 
have the resources to stand up against unreasonable interpretations o f  state law.

Sincerelv yours.

Dennis I !)eWtf{
Alaska State Director
National Federation o f  Independent Business

/---CcT House Labor & Comm erce Comm ittee

National Federation ot Independent Business —  ALASKA 
P.O. Box 34761 • Juneau, AK 99803 • 907-723-6667 • denny.dewitt@nfib.org

mailto:denny.dewitt@nfib.org
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Fro m : Jane Pierson

Se n t: Monday, April 23, 2007 10:42 AM

T o : Eleanor Wolfe

S u b je c t: FW: H B's 195, 196,197

Eleanor -

Attached is  a letter of support for HB195 and 197.

F ro m : Ihulbert [mailto:lhulbert@gci.net]
S e n t : Monday, April 23, 2007 10:32 AM

T o : Jane Pierson
S u b je c t : HB's 195, 196,197

Representative Ram ras,

I would like to support House B ills 195,196 and 197. I have been in the insurance industry for the last 16 years 
and have worked closely with legislature including the A K Trust Act, Com. Property Act and the Change to the 
State  Premium Tax. I support these three House B ills a s it will improve estate planning opportunities for a laskans 
and bring new business and revenue to the State.

•
 Linda Hulbert 

Agent
New York Life Insurance Company 
110 Cushman S t.
Fairbanks, AK 99701 
907-452-4400
Registered Representative offering securities through N Y L IF E  Securities Inc. (member N A SD /SIPC )

New York Life Insurance Company 
701 W est 8th Ave., Ste.900 
Anchorage, AK 99501 
907-279-6471

If you do not wish to receive email communications from New York Life and/or N Y L IF E  Securities, p lease reply to 
this sm all, using the words "Opt Out" in the subject lino. P lease  copy emaiJ_QplQUt@riewyQLkljfe.cea]
New York Life Insurance Co., 51 Madison Ave, New York, NY 10010

4/25/2007

mailto:lhulbert@gci.net
mailto:emaiJ_QplQUt@riewyQLkljfe.cea
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A l a s k a  F i r s t
i a M M l ) W I T v  
B A N K  & T R U S T

April 23, 2007

Representative Jay Rumras 
Chairman, House Judiciary Committee

Ref: HB 195 and HB 197

Dear Representative Ramras:

During the past eleven years, our local community bank (owned by 30 Alaskans) has benefited 
from Trust legislation that has made our Slate an advantageous location for placing assets. For 
this reason, I am particularly interested when new legislation is proposed that improves our 
Slate’s benefit in providing Trust so  vices House Bill (HB) 195 and House Bill (HB) 197 arc 
two such pieces o f  legislation. Clarifying the exility for a Professional to operate as a l.imited 
Liability' Company and improving the tax advantages by deleting subsection (d) o f AS 10 50.150 
are quality elements in HB 195. Allowing u Trust formed outside the Stale to transfer assets 
between trusts when the trusts arc administered in Alaska (Section 9 o f HB 197) is an addition 
that will improve our marketability to those considering moving assets into Alaska.

I appreciate your support for passing both bills.

Ron Kukei
President and 

Chiel Executive Ofticnr

3301 C Street 
Anchorage. AK 99503 

907-044-1223 
fax 907-561 -7004 
ront#fi0ank com

Mr»»4«vr IWf



T h e  I m p o r t a n c e  o f  T r u s t  

L e g i s l a t i o n

D u e  to c h a n g e s  in Alaska's trust legislation it has b e c o m e  o n e  o f t h e  leading jurisdictions for trust 
administration a n d  financial planning. T h e  Alaska Ba r  Association h a s  g r o w n  to 1 2 0 - 1 3 0  L a w y e r s  in the 3 
Trust a n d  Real Estate Sections. T h e  A n c h o r a g e  Estate Planning Council h a s  8 8  m e m b e r s  plus Fairbanks 
a n d  J u n e a u  Groups.

Competition f r o m  states such as Delaware, N e v a d a ,  S o u t h  Dakota, Florida m a k e s  it very important that 
Alaska k e e p s  fine tuning its Trust a n d  Estate legislation to k e e p  it competitive with other states.

T h o u s a n d s  of Alaskans f r o m  Fairbanks to J u n e a u  hu /e taken a d v a n t a g e  o f t h e  legislative c h a n g e s  that 
h a v e  taken place over the past n u m b e r  of years.

A s  far as w ^  k n o w  there h a v e  b e e n  n o  adverse c o n s e q u e n c e s  only positive d e v e l o pments.

There is over 5 0  million dollars of additional deposits to local banking institutions b e c a u s e  of Alaska's 
inique legislation.

T h e r e  h a v e  b e e n  at least 5 0  e m p l o y e e s  in trust positions in Trust D e p a r t m e n t s  a n d  Trust C o m p a n i e s  that 
h a v e  b e e n  created since the Legislature pa s s e d  it's first Trust L a w s  for Alaska.

O v e r  a t h o u s a n d  clients f r o m  the lower 4 8  h a v e  set u p  trusts a n d  related accounts in Alaska.

T h e  state of Alaska h a s  received directly over 2 million dollars in annual r e v e n u e

T h e  legislative c h a n g e s  h a v e  increased business for banks, trust c o m panies, attorneys, accountants, life 
insurance agents a n d  stock brokers.

This has b e e n  a c c o m plished with n o  financial outlay f r o m  the state.



A L A S K A  S T A T E  L E G I S L A T U R E

H O U S E  J U D I C I A R Y  C O M M I T T E E

Representative Jay Ramras 
Chairman 

(907) 465-3004  
Fax: (907) 465-2070  

Representative_Jay_Ramras@legis.state.ak.us

1292 Sadler Way, Suite 324  
Fairbanks, AK 99701

State Capitol, Room 120 
Juneau, Alaska 99801-1 182

Sponsor  Sta tement 
HB 197

“An Act relating to trusts, to the issuance of shares of professional corporations to a 
trustee, to a trustee’s power to appoint property to another trust, to a trustee’s 
selection of the percentage of trust property to be considered principal, to the

•  determination of the value of a trust, and to a settlor’s inteut when transferring
property in trust.”

It is important that A laska’s trust statutes be updated so that A laska’s investment 
laws stay competitive with other states. This bill proposes amendments to statutes 
relating to trusts registered in the state and governing the actions o f  trustees and 
co-trustees, which will accomplish this end.

HB197 bill provides for the following:

1. That shares in a professional corporation may be held by the trustees o f the 
professional’s revocable trust.

2. Expands the coverage o f  AS 13.36.157, which allows the trustee o f  a trust 
to transfer trust assets to a similar trust. This expansion will only occur if  the trust 
has an Alaskan trustee and the trust has its primary administration in Alaska.

3. Allows the Alaska trustee o f a charitable trust to change the percentage o f 
the value o fth e  trust that will be considered income whenever the trustee 
determines that the new percentage is necessary and prudent.

Committee Members:
Representative Nancy Dahlstrom, 

Vice-Chain an 
Representative T ,nn Coghill 

Representative Bob Lynn 
Representative Ralph Samuels 
Representative Max Gruenberg 
Representative Lindsey Holmes

mailto:Representative_Jay_Ramras@legis.state.ak.us


4. Clarifies that a settlor’s express intention to protect trust assets from 
beneficiary’s potential future creditors is not evidence o f  an intent to defraud.

5. States needed provisions relating to trustees: compensation, accepting or 
declining trusteeship, co-trustees, vacancy, resignation, removal, delivery o f  
property by former trustee, reimbursement o f  expenses, and certification o f  trust.



FISCAL NOTE
STATE OF ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title Trusts

Fiscal Note Number:
Bill Version:
() Publish Date:

Dept. Affected 
RDU

H B 197 -C O M -Q L -04 -3 0 -0 7  
H B  197

Commerce
Corp. Bus & Prof Licensing (117) 

Component Corp, Bus & Prof Licensing______
Sponsor
Requester

House Judiciary
House Labor & Commerce Component No. 2360

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2 010 FY 2011 FY 2012 FY 2 013
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0 .0 0 .0 0.0 0 .0
ICAPITAL EXPENDITURES I I  I I I I
(c h a n g e  IN REVENUES  ( ) i | | | i !
FUND SO UR CE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GHProgram Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0 .0 0 .0 0 .0

Estimate o f  any current year (FY2007) co s t : 0.0
Mark this box (X) if funding for this bill is included In the Governor ’s FY 2008  budget proposa l :  ! I

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS : (Attach a separate page if necessary)

This legislation amends various provisions of AS 10.45 Professional Corporation Act. relating to the issuance 
of shares and A S 13.36 Trust Registration.

It would not result in a fiscal impact to the corporations operations of the divisioi.

Prepared by: Chris Wyatt, Administrative Manager______________
Division Corporations, Business, and Professional Licensing

Phone (907) 465-2572 
Date/Time 4/30/07 9:32 AM

Approved by: Emil Notti, Commissioner
Agency

Date 4/30/2007
Commerce, Community, and Economic Development

(Rovtsod 9/16/2006 OM8) Page 1 of 1



FISCAL NOTE

Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING

1002 Federal Receipts
1003 GF Match
1004 GF
10"'5 GF/Program Receipts 
1037 GF/Mental Health 
Other (Specify Type-Do not abbreviate) 

TOTAL

STATE OF ALASKA Fiscal Note Number: HB197-LAW-CFB-3-31-0'
2007 LEGISLATIVE SESSION Bill Version: HB 197_______________

0 Publish D a t e : _____________________

Revision Date/Time (Note if correction):_______________________Dept. Affected___________ Law__________
Title An Act relating to trusts___________________________RDU Civil______________________
_______________________________________________________________ Component Commercial & Fair Business
Sponsor JUDICIARY_____________________________________ ______________________________________
Requester SENATE JUDICIARY Component No._________ ___________

E xp en d itu res/Reven u es____________________________________ (Thousands of Dollars)________________
Note: Amounts do not include inflation unless otherwise noted below.

CAPITAL EXPENDITURES__________

[CHANGE IN REVENUES ( ) |

FUND SOURCE

Estimate of any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2008 budget p posal: 

FOSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page i f  necessary)

Th is bill proposes amendments to statutes relating to trusts registered in this state and governing the 
actions of trustees and co-trustees including provisions that will allow a professional corporation to issue 
stock to a trust, that establish certain requirements for accepting or rejecting a trusteeship, acting as co­

trustees, establishing and fill vacancies in trusteeships, removing of or resigning a s a trustee, and that 

provide requirements for certification of trusts to persons other than the trust beneficiaries. Enactment of 
the bill is not anticipated to fiscally impact the Department of Law.

Prepared by: Robert Meiners, Admin. Services Manager______________________  Phone 465-5427
Division Administrative Services Division Date/Time 3/31/0711:52 AM

Approved by: Robert Meiners for Talis Colberg, Attorney General_____________  Dale 3/31/2007
Agency Department of Law________________________________________

(Revuod 9/18/2006 OMB) Page 1 o f 1



A L A S K A  S T A T E  L E G I S L A T U R E

H O U S E  J U D I C I A R Y  C O M M I T T E E

Representative Jay Ramras C om m ittee M em bers:
Chairman Representative Nancy Dahlstrom,

(907'> 465-3004 Vice-Chairman
Fa\: (907) 465-2070 Representative John Coghill

Representative_Jay_Ramras@legis.state.ak.us Representative Bob Lynn
Representative Ralph Samuels

1292 Sadler Way, Suite 324 Representative Max Gruenberg
Fairbanks, AK 99701 Representative Lindsey Holmes

State Capitol, Room 120 
Juneau, A laska 99801-1182

Sectional HB197

Section 1. Amends AS 10.45.050 to expand who can be issued shares o f  capital 
stock in a professional corporation.

Section 2. Amends AS 13.36.020 - Effects o f fa ilu re  to reg iste r to include 
removal o f th e  trustee under new section AS 13.36.076

Section 3. Amends AS 13.36.035(a) regarding exclusive jurisdiction o fth e  
court to include trusts where the trustee has been appointed or removed under new 
section AS 13.36.076.

Section 4. Amends AS 13.36.035(d) to include appointment and removal o f  a 
trustee under new section AS 13.36.076 under laws o f  the state

Section 5. Adds a new subsection (b) to AS 13.36.055 to deal with 
compensation o f  the trustee or his agent and the burden o f proof being on the 
person who seeks review o f  that compensation, if  the compensation is made within 
the terms o f  the trust or is reasonable.

Section 6. AS 13.36 is amended by adding new sections
Sec. 13.36.071. A ccepting o r re jecting  trusteesh ip . Determines when a 

person designated as a trustee may accept or reject the position and the actions 
they may take prior to accepting or rejecting the trusteeship.

Sec. 13.36.072 C o-trustees. Defines co-trustees, their roles, and how their 
duties should be carried out.

Sec. 13.36.073 V acancy in tru steesh ip ; appo in tm en t o f successor.
Defines a vacancy in a trusteeship and how a successor to a vacancy shall be 
appointed.

mailto:Representative_Jay_Ramras@legis.state.ak.us


Sec. 13.36.074. R esignation o f trustee. Defines how a trustee may resign.

Section 7. AS 13.36 is amended by adding new sections
Sec. 13.36.076. Rem oval o f trustee. States under what conditions a trustee 

may be removed from office and how a successor trustee shall be appointed.
Sec. 13.36.077. D elivery of p ro p erty  by fo rm er tru stee . Defines how 

trust property shall be protected and provides for expeditious delivery o f  trust 
property by a trustee who has resigned or removed.

Sec. 13.36.078. R eim bursem ent o f expenses. Defines how a trustee is to 
be reimbursed for incurred or advanced expenses paid for the benefit o f  the trust.

Sec. 13,36.079. C ertifica tion  o f tru s t; penalty  Creates a “certification o f 
trust” document, sets forth what must be included in the document, for what 
purposes it may be used, and the civil penalties that may be imposed for 
demanding the entire trust instrument in addition to certification o f  trust.

Section 8. AS 13.36.0v0 is amended to include a removal o f a trustee under 
new section AS 13.36.076. Also removes language that gives weight to adult 
beneficiaries determining suitability o f the trustee and place o f  administration.

Section 9. AS 13.36.157(b) is amended to further define a trustees power to 
appoint to another trust under the laws o f  the State o f  Alaska.
Section 10. AS 13.36.198. Liability for violations is amended to include new 
section AS 13.36.076 - Removal o f  a trustee.

Section 11. AS 13.36.390 is amended by adding a definition for “qualified 
beneficiary”

Section 12. AS 13.38.460(a) amends the selection o f  percentage after charitable 
trust election so that the trustee may elect to change the percentage whenever the 
trustee determines that the new percentage is necessary and prudent.

Section 13. AS 13.38.480 - Value determination. This will amend this section to 
clarify how the average value o f  a trust will be determined if  the trust has been in 
existence for less than three years.

Section 14. AS 34.40.110 Restricting transfers o f trust interests. Sub-section (b) 
is amended to include that a settlor’s expressed intention to protect trust assets 
from a beneficiary’s potential future creditors is not evidence o f  an intent to 
defraud.

Section 15. Repeals 13.36.360(d) that defines “qualified beneficiary”, which is 
now defined under AS 13.36.390.

HB 197/Sectional

Page 2 o f 2



Section 16. Deals with indirect court rule changes to Alaska Rules o f  Civil 
Procedures 54 (Costs) and 82 (Attorney’s fees).

Section 17. Applicability section.

Section 18. Conditional Effect. AS 13.36.079(i), enacted by sec.7 o f  this Act, 
takes effect only if  sec. 16 o f this Act receives a two-thirds majority vote by each 
house.

Section 19. Immediate effective date under AS 01.10.070(c).

H B  197/Sectional

Page 3 o f  2
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L e g i s l a t i o n  P a s s e d  

I n t o  L a w  1 9 9 7

H B  1 0 1  -  E f f e c t i v e  A p r i l  2 ,  1 9 9 7

•  P e r p e t u a l  T r u s t s

•  S e l f - S e t t l e d  S p e n d t h r i f t  T r u s t s  

H B  2 6 6  -  E f f e c t i v e  J u l y  1 ,  1 9 9 7

•  L i m i t e d  P a r t n e r s h i p  &  L L C  I m p r o v e m e n t s  

S t a t u t e



L e g i s l a t i o n  1 9 9 8

S B  3 5 4  -  E f f e c t i v e  A p r i l  1 2 ,  1 9 9 8

•  G e n e r a l  M o d e r n i z a t i o n  o f  T r u s t  a n d  E s t a t e  L a w s  

H B  1 9 9  -  E f f e c t i v e  M a y  2 3 ,  1 9 9 8

•  A l a s k a  C o m m u n i t y  P r o p e r t y  T r u s t  

H B  3 2 1  -  E f f e c t i v e  M a y  2 3 ,  1 9 9 8

•  A l a s k a  U n i f o r m  P r u d e n t  I n v e s t o r  A c t  

H B  4 9 0  -  E f f e c t i v e  J u n e  2 6 ,  1 9 9 8

•  L i f e  I n s u r a n c e  P r e m i u m  T a x



L E G I S L A T I O N  2 0 0 0

H B  2 2 2  -  E f f e c t i v e  M a r c h  8 ,  2 0 0 0

•  I m p r o v e m e n t s  &  T e c h n i c a l  C h a n g e s  t o  L i m i t e d  

P a r t n e r s h i p s  L L C  s t a t u t e

S B  1 6 6  -  E f f e c t i v e  M a r c h  8 ,  2 0 0 0

•  T e c h n i c a l  C h a n g e s  t o  A l a s k a  C o m m u n i t y  P r o p e r t y  

T r u s t

S B  1 6 2  -  E f f e c t i v e  A p r i l  2 2 ,  2 0 0 0

•  M o d i f i c a t i o n  t o  P e r p e t u a l  T r u s t  S t a t u t e

H B  2 7 5  -  E f f e c t i v e  A u g u s t  9 ,  2 0 0 0

•  “S a f e t y  N e t ” E s t a t e  P l a n n i n g  L e g i s l a t i o n

S B  1 6 3  -  E f f e c t i v e  A u g u s t  3 0 ,  2 0 0 0

•  M o d i f i c a t i o n  a n d  I m p r o v e m e n t  t o  G e n e r a l  T r u s t  S t a t u t e s



L e g i s l a t i o n  2 0 0 3  -  2 0 0 6

S B  8 7  -  E f f e c t i v e  S e p t e m b e r  1 ,  2 0 0 3

V e r s i o n  o f  U n i f o r m  P r i n c i p a l  &  I n c o m e  A c t

H B  2 1 2  -  E f f e c t i v e  O c t o b e r  8 ,  2 0 0 3

•  2 0 0 3  A l a s k a  T r u s t  A c t

S B  3 4 4  -  E f f e c t i v e  J u n e  2 4 ,  2 0 0 4

•  T r u s t  /  E s t a t e  /  P r o p e r t y  T r a n s f e r s

S B  2 9 8  -  E f f e c t i v e  S e p t e m b e r  1 5 ,  2 0 0 6

A m e n d m e n t s  t o  T r u s t  a n d  E s t a t e s  S t a t u t e s



W h y  A l a s k a

P e r s o n a l

F a m i l i a r  w i t h  A l a s k a  S t a t u t e s  a n d  E s t a t e  P l a n n i n g  

P r o f e s s i o n a l s

E s t a t e  P l a n n i n g  P r o f e s s i o n a l s  W a n t e d  I n s t i t u t i o n s  

T h a t  W o u l d  S p e c i a l i z e  I n  T r u s t  a n d  I n v e s t m e n t  

M a n a g e m e n t  S e r v i c e s  

N o  S t a t e  I n c o m e  T a x  O n  T r u s t s  &  E s t a t e s
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P o s i t i v e  D e v e l o p m e n t s

A l a s k a  H a s  B e c o m e  K n o w n  

T h r o u g h o u t  t h e  C o u n t r y  f o r  

B e i n g  C r e a t i v e  a n d  I n n o v a t i v e  

R e g a r d i n g  i t s  T r u s t  L a w s .  

A l a s k a  i s  C o n s i d e r e d  t h e  

L e a d i n g  J u r i s d i c t i o n  f o r  T r u s t  

A d m i n i s t r a t i o n .
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•  •

A l a s k a ’s  1 st I n d e p e n d e n t  

T r u s t  C o m p a n y

>  H a s  9  f u l l  t i m e  e m p l o y e e s ;  4  a r e  b o r n  &  r a i s e d  A l a s k a n s

>  P a y s  S t a t e  C o r p o r a t e  I n c o m e  T a x

>  A n n u a l l y  p u t s  h u n d r e d s  o f  t h o u s a n d s  o f  d o l l a r s  i n t o  t h e  

A l a s k a  E c o n o m y

>  H a v e  o n  d e p o s i t  w i t h  l o c a l  b a n k s  ( N o r t h r i m  &  A l a s k a  

F i r s t )  t e n s  o f  m i l l i o n s  o f  d o l l a r s

>  O v e r  1 , 0 0 0  c ' !e n t s  h a v e  c o m e  t o  A l a s k a  f r o m  o t h e r  

s t a t e s
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•  •

P r o f e s s i o n a l s  i n  A l a s k a  H a v e  

B e n e f i t e d

• A t to rn e y s  h a ve  in c re a s e d  b u s in e s s  both  
from  o u ts id e  c lie n ts  and  A la s k a  c l ie n ts

• C P A s  h a v e  in c re a s e d  b u s in e s s

• In su ra n ce  a g e n ts

• S to c k  b ro ke rs

• O th e rs



A l a s k a n s  h a v e  b e n e f i t e d  d i r e c t l y  

f r o m  t h e  l e g i s l a t i o n

M a n y  A l a s k a n s  a r e  t a k in g  

a d v a n t a g e  o f  t h e  u n i q u e  T r u s t  &

E s t a t e  L e g i s l a t i o n



S t a t e  O f  A l a s k a

T h e  s t a t e  o f  A l a s k a  h a s  r e c e i v e d  o v e r  $ 2  m i l l i o n  i n  

d i r e c t  r e v e n u e

•  I n c r e a s e  i n  L i f e  I n s u r a n c e  P r e m i u m  T a x e s

• I n c r e a s e  C o r p o r a t e  I n c o m e  T a x

•  I n c r e a s e  r e v e n u e  f r o m  L L C  &  L P  f i l i n g s



A l l  T h i s  H a s  H a p p e n e d  W i t h  

N o  F i n a n c i a l  O u t l a y  F r o m  

t h e  S t a t e



W h y  t h e  N e e d  t o  H a v e  

A d d i t i o n a l  L e g i s l a t i o n

S i n c e  1 9 9 7 ,  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  h a s  c o n s i s t e n t l y  w o r k e d  t o  

u p d a t e  a n d  i m p r o v e  l a w s  r e g a r d i n g  t h e  u s e  a n d  a d m i n i s t r a t i o n  o f  

t r u s t s .  A s  a  r e s u l t ,  A l a s k a  i s  c o n s i d e r e d  o n e  o f t h e  p r e m i e r  t r u s t  

j u r i s d i c t i o n s  i n  t h e  c o u n t r y .

B u t ,  i t  i s  a  v e r y  c o m p e t i t i v e  e n v i r o n m e n t .  I n  f a c t ,  a t  l e a s t  s e v e n  o t h e r  

s t a t e s  -  D e l a w a r e ,  M i s s o u r i ,  N e v a d a ,  O k l a h o m a ,  R h o d e  I s l a n d ,

S o u t h  D a k o t a  a n d  U t a h  -  h a v e  e n a c t e d  l e g i s l a t i o n  s i m i l a r  t o  o u r  o w n .

M u c h  o f  t h i s  L e g i s l a t i o n  i s  s t r u c t u r e d  t o  m e e t  I R S  r u l e s  &  g u i d e l i n e s .  

W h e n  I R S  m a k e s  a  c h a n g e ,  i t  m a y  r e q u i r e  a  c h a n g e  i n  A l a s k a  

S t a t u t e  t o  s t a y  e f f e c t i v e .

O t h e r  s t a t e s  a r e  t r y i n g  t o  i m p r o v e  t h e i r  T r u s t  L a w s .  I f  t h e y  c o m e  u p  

w i t h  a  b e t t e r  a p p r o a c h ,  w e  n e e d  t o  a d j u s t  i n  A l a s k a  t o  s t a y  e f f e c t i v e .

F i n e - t u n e  l e g i s l a t i o n  t o  m a k e  s u r e  i t  i s  t h e  b e s t .



V. V. V. v , V. v  A  V.. V  V  V.. V  L  I  L  L  L  L  L ,  L  L  ^ V. L  A  L  L  t. A .  L  L  L  <. ^ L  V V <, V A  ^ V

#  ®

T h e  Future Looks  Very  Bright for A la sk a  to 
C on tinue  to Attract B u s in e ss  to the State. T h e  
O n ly  Potentia l P rob lem  W ou ld  Be  the 
Im plementation o f an Income Tax  on Trusts 
and  E sta te s  Se t Up by N on-Res iden ts.
T h e  Implementation o f Such  a Tax  W ou ld  
C a u s e  A la ska  to L o se  99% o f th e  B u s in e ss  It 
H a s  Attracted W ithin one Year. The  B u s in e ss  
W ou ld  G o  to a S tate  That D oes  Not T ax  Non- 
R e s id en t Trusts.
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T h a n k  Y o u . .

f o r  y o u r  p r i o r  i n v o l v e m e n t  a n d  

h o p e  f o r  y o u r  c o n t i n u e d  s u p p o r t



T R U S T  P L A N N IN G

A  N e w  D ir e c t io n  I n  E s ta te  
P la n n in g : N o r th  T o  A la s k a

A .laska  recently has enacted legislation sim ilar to 
laws in certain foreign asset protection jurisdictions. 
As a consequence, an American in any state can cre­
ate a trust for his or her own benefit which is  protect­
ed from creditors provided, among other things, it is 
not a transfer intended to defraud known creditors. 
Perhaps o f greate*- importance, A laska trusts open a 
new dimension in  estate planning. One of this arti­
c le ’s co-authors. Jonathan Blattmachr, was the princi­
p le draftsman o f this new Alaska legislation.

T
wo goals that often 
are sought to be 
achieved in  estate 

planning are estate tax re­
duction and protectioii o f 
assets fro m  c la im s o f 
creditors. Reducing taxes 
s ig n ific a n tly  m ay be a 
“sum zero” game i f  the assets are 
attached by crejdi' 'rs. Sim ilarly, pro­
tecting assets from creditors’ claims 
may n o t acco m p lish  a ll . goals 

‘ sought u n le ss taxes a lso  are rer 
duced. Fortunately, these two goals 
are not only compatible, they usu­
ally are complementary. That is, the 
steps to protect assets from claims 
o f creditors may allow tax reduction 
to o ccu r, as w e ll. On the o ther 
hand, a transfer that fails to protect 
property from claim s o f the trans­
feror’s creditors is lik e ly  to fa il to 
reduce taxes because, a lm ost a l­
ways, i f  a creditor o f the transferor 
can attach the asset the transfer is 
regarded as incomplete for gift and 
estate tax p u rp o ses.' The A laska  
Trust Act (Chapter No. 6, SLA 1997, 
ei rtive April. 2, 1997) offers a new 
tool in the United States to accom­
plish the dual goals o f asset protec­
tion and tax reduction. The Act also 
effectively repeals the rule against 
perpetuities for a trust created un­
der Alaska law. This article discuss­
es the dual goals o f asset pro­
tection and estate tax reduc­
tion and how the Alaska Trust 
Act can be used in the context 
o f estate  p lann ing . It  a lso  
com pares som e asp ects o f 
Alaska trusts with certain off­
shore trusts.

S t e p s  T o  R e d u c e  E s t a t e  
T a x a t io n  '

It seems well accepted that an 
effective, i f  not the most effective, 
estate tax reduction planning step is 
to make lifetime transfers. Lifetime 
transfers can avoid gift tax (and, by 
removing an asset from an estate, 
can avo id  estate tax, as w e ll) in 
ways that cannot be used at death 
to avoid estate taxation. However, 
lifetim e transfers are effective for 
these purposes o n ly  i f  they are 
“complete" under the federal estate 
and gift tax rules. The law appears 
w ell established that a transfer is 
com plete  fo r such tax purposes 
o n ly  i f  it is  not (o r when it no 
longer is) subject to the claim s o f 
the transferor’s creditors.1

F r a u d u le n t  T r a n s f e r s ,  E t  .

In  g e n b r a l , “fraudu lent co- 
veyances’  with respect to creditor^ 
whose claims arise either before c r 
after the transfer are transfers (a)

By D o u g la s  J .  B la t t m a c h r
Alaska Trust Company 

Anchorage, Alaska 
and J o n a t h a n  G . B la t t m a c h r  
Milbank, Tweed, Hadley &McOoy 

Hew York, NY

that the debtor made with 
actual in tent to h ind er, 
d e lay  o r defraud h is  o r 
her creditors or (b ) ( i)  for 
which the debtor received 
le ss  than “ a reaso n ab ly  
equivalent value* and ( ii)  
a fter w hich the debtor 

had insufficient assets to meet fu ­
ture business needs or to pay debts. 
A tran sfer made by a d ebtor is  
fraudulent as to a creditor whose 
claim  arose before the transfer i f  
the debtor made the transfer with­
out receiving “reasonably equiva­
lent value" and the debtor was in­
solvent at the time o f or as a result 
o f the transfer. Proof o f actual in­
tent to defraud is not required. Most 
states have adopted these rules in 
the form of the Uniform Fraudulent 
Transfer Act. However, some states 
(including New Y o rk) still have in 
effect the Uniform Fraudulent Con­
veyance A ct (See N .Y . Debtor and 
Creditor Law Secs. 273-281.) Alaska 
has adopted neither the Uniform  
Fraudulent Transfers Act nor the 
Uniform  Fraudulent Conveyance 
Act. (See Summers v. Hasen, 852 
P .2d 1165, 11,69 n.5 (Alaska 1993).) 
Its fraudulent transfer rules are con­
tained in  A laska Statutes (A S ) 
34.40.010 et seq.

Sim ilar rules are contained under 
the Bankruptcy Code, and in 
the case o f bankruptcy, fraud­
ulent conveyances may be de­
fined  with reference to the 
B an kru p tcy  Code or under 
a p p licab le  state law . The 
B an kru p tcy Code p e rm it '’ 
such transfers to be set aside

Reprinted courtesy of Intertec Publishing Corp.
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fraudulent a transfer made after the 
tim e o f the tort but p rio r to any 
judgment.

only if  made within one year before 
filin g  o f  the petitio n , but m any 
states perm it reference to a much

•
 longer period , e sp e c ia lly , in  the 
case o f transfers to family members. 
[See, e.g., FDIC v. Pappadio, 606 F. 
Supp. 631, 632 (S.D .N .Y. 1985) (un­
der New Y o rk  law a c la im  to set 
aside a fraudulent conveyance is 
governed by a s ix  year statute o f 
lim ita tio n .'  1 Avoided fraudulent 
conveyances are “brought b a ck " 
Into the debtor’s estate, usually for 
distribution to the debtor’s c red i­
tors. In addition, some fraudulent 
conveyances may deprive a debtor 
of (1) homestead or other property 
exemptions’ and (2) a bankruptcy 
discharge.

As a general ru le, a transfer is  
found to have been made with an 
actual intent to hinder, delay or de­
fraud creditors only i f  it was intend­
ed to remove assets from claim s of 
Specifica lly known or anticipated 
creditors. “I f  the debtor has particu­
lar creditdrs'in mind and is trying to 
remove his assets from their reach, 
this would be grounds to deny the 
[bankruptcy] d ischarge [on the

•
gtodnd o f a fraudu lent con ­
veyance]. I f  the debtor is  m ere ly 
looking to his future w e ll-b e in g , 
(the conveyance w ould not be 
fraudulent and as such] the d is ­
charge w ill be granted."

An exam ple w ill help illustrate 
this p rin c ip le . A property ow ner 
makes a g ift to a fam ily  mem ber 
(wh< ther outright or in trust) which 
does not resu lt in the p ro p erty  
owner being insolvent or unable to 
pay her debts as they mature. She 
has no known or specifically identi­
fiable creditors. Nonetheless, she 
rea lizes that a c la im  against her 
could arise on account o f unfore­
seen circumstances, such as being 
involved in a car accident, occur­
ring In the future. This gift should 
not be regarded as a fraudu lent 
conveyance, despite the fact that 
she is making it with the general in­
tention to protect the property from 
claims that could arise against her 
in the future,

Although the fraudu lent co n - 
^ R v e y a n c e  rules apply to creditors in 
^ ^ b a n k ru p tc y , o b v io u sly  they a lso  

have a broader application. For ex­
ample, in a number o f states a tort 
claimant is permitted to attack as

in t e r e s t s  i n  T r u s t s

TWO SETS OF CONTRASTING ru les 
must be considered to determine 
whether interests in trusts are sub­
ject to claims o f creditors. First, as a 
general rule, a beneficial interest in 
trust that is subject to a restriction 
on transfer (ca lled  a “spendthrift 
p ro v is io n ") is not subject to the 
claim s o f a beneficiary's creditors. 
Thus, i f  the debtor is a beneficiary 
o f a trust established for his or her 
benefit by another person (such as 
by a parent) which interest by its 
terms and/or applicable state law is 
not assig nab le , the trust assets 
sh ou ld  be protected.10 How ever, 
property transferred in trust for the 
beneficiary may be attached by the 
creditors of the grantor if  the trans­
fer to the trust was a fraudulent con­
veyance.

In  v irtu a lly  a ll states, property 
may be placed in trust for another 
and thereby be protected from the 
claims o f most creditors o f the ben­
eficiaries (and o f the grantor). The 
degree o f “creditor proofing" usually 
varies depending on whether the 
trust gives the beneficiary the right 
to receive all o f the income, is for 
the “su p p o rt" o f the b en efic ia ry  
and/or restricts alienation o f the 
beneficiary’s interests. It appears 
the. m axim um  protection o f trust 
property from the claims o f the ben­
eficiary’s creditors may be achieved 
by placing property in a trust that 
gives the trustee complete discretion 
as to whether and when to distrib­
ute income and/or principal to the 
beneficiary or beneficiaries o f the 
Crust, and which a lso  im poses 
spendthrift restrictions. The trustee, 
having control over distributions, 
probably should not be one o f the 
b en efic ia ries, both to secure the 
creditor protection and to avoid in­
clusion o f the property in the estate 
o f a benefic iary for tax purposes 
(which may be viewed as an addi­
tional form of credit protection). The 
beneficiary, however, may partici­
pate as a trustee in investment deci­
sions and may have a non-general 
power o f appointment over all or 
part o f the trust corpus.

Such a trust offers major advan­

tages to the beneficiaries. First, the 
trust assets should be entirely pro­
tected from the claims of most cred­
itors o f the beneficiaries, including 
creditors In bankruptcy and spousal 
property, and in some cases, even 
support claims, in the event o f di­
vorce or upon death of the benefi­
c iary. In  order to m axim ize the 
creditor protection, the trustee may 
be given broad authority not only 
to distribute or accumulate income 
and principal, but also to purchase 
assets for the use o f trust beneficia­
ries. For example, the trustee may 
be authorized to purchase a home 
for the use o f the benefl !ary, there­
by preserving that asset in the trust 
protected from  the cla im s o f the 
b en efic iary ’s cred itors. ( It  seem s 
that this use by a beneficiary should 
not cause any income to be imput­
ed to the benefic iary.) The pur­
chase o f assets “inside" the trust as 
opposed to distributions also pre­
serves the wealth transfer tax sav­
ings that may be achieved through 
the use o f such a trust. Thus, the 
property owner can confer a sub­
stantial benefit on the chosen ob­
jects o f his or her bounty by trans- 
fe. ing during lifetime or bequeath­
ing at death assets to such a "d ls -

. .  15
cretionary trust.

j_3 noted above, how ever, a1(
transfer for less than fair value , in­
cluding a gratuitous transfer in trust 
for the benefit of another, may be 
set aside i f  it constitutes a fraudu­
lent conveyance. For exam ple, a 
person could not defeat an out­
standing lia b ility  by transferring 
while insolvent all o f his or her as­
sets into a trust for the benefit o f 
his or her spouse. Thus, in the case 
o f lifetim e planning, it is  best to 
have created trusts and make the 
transfers In advance of any financial 
difficulties In order to successfully 
avoid the challenge that such trans­
fers were fraudulent conveyances.

The second general rule relates 
to whether and to the extent o f 
which the grantor of the tmst has a 
beneficial interest in it. As to a trust 
created for one’s own benefit, the 
"black letter" law is that a transfer 
in trust for the benefit o f the trans­
feror is void as against his or her
creditors, whether their claims arise| |
before or after the transfer. In oth­
er words, the general rule that has



p reva iled  throughout the United 
States, at least until the enactment 
of the Alaska Trust A c t ', has been 
that the assets in the trust may be 
c la im ed  by the cre d ito rs  o f  the 
grantor to the extent the grantor is 
entitled or eligible to receive assets 
from the trust, even i f  the transfer 
to it was not in default o f creditors 
and even though the statute o f lim i­
tations for a person to make a claim 
that the transfer to the trust was 
fraudulent has expired. For exam­
ple, an individual creates a trust in 
1970 from which the individual is 
eligible, but not entitled, in the ex­
ercise o f discretion o f a third party 
as trustee, to receive distributions. 
A judgment is rendered against the 
grantor in 1997 on account o f a car 
accident that occurred in  1996, To 
the extent the trustee has the capac­
ity  to m ake d istrib u tio n s o f trust 
property to the grantor, the judg­
ment against the grantor could be 
enforced according to the Restate­
ment (2d) Trusts against the trust 
assets even though the grantor had 
no in ten tio n  o f d efrau d in g  that 
c red ito r, or any o ther cred ito r, 
when the trust was created in 1970. 
On die other hand, a judgm ent 
cred itor o f the grantor genera lly  
may not attach the assets in a trust 
of which the grantor is neither e li­
gible nor entitled to receive distrib­
utions unless the transfer was in de­
fraud o f creditors.

T h e  T a x  R u le

Thb treatment o f  self-settled do­
mestic trusts has been explored in a 
series o f federal tax cases that fol­
low from the creditors' rights analy­
s is . S p e c if ic a lly , i f  the g ran tor’s 
creditors can reach the entire cor­
pus o f such a trust, the transfer to 
the trust is  regarded as w holly in­
com plete and no g ift  tax Is  due 
upon creation  o f the tru st. As a 
corollary, however, the entire trust 
is included in the creator's estate 
under Code Sec. 2036(aXl).

Thus, in Paolozzi v. Commission­
er , the settlor transferred property 
to a trust under which the trustees 
had discretion to pay over the in ­
come to her during her life tim e . 
The Tax Court determined that un­
der Massachusetts law, the settlor's 
creditors could reach the maximum 
amount that, under the trust terms,

could be paid to the settlor —  that 
is, the entire income interest. Ac­
cordingly, the gift was incomplete 
to the extent o f  that in terest. In  
Outwin v. Commissioner , also con­
sidering Massachusetts law, the Tax 
Court reached the sam e resu lt 
where the trustee could distribute 
income and principal to the settlor 
in the trustee’s discretion but only 
with the consent o f the se ttlo r 's  
spouse. The spouse had an income 
in terest fo llow ing  rhe se tt lo r ’s 
death, could receive principal in the 
discretion of the trustee at that time, 
and had a lim ited  testam entary 
power o f appointment. However, 
the Tax Court concluded that the 
spouse's veto power was not suffi­
cient to d istinguish the situation  
from Paolozzi, regardless o f the fact 
that the spouse might be an ad­
verse party for gift-tax purposes.

More recently, in Paxton v. Com­
missioner , the Tax Court held that 
a trust was included in the settlor’s 
estate where the trustee had discre­
tion to apply income and principal 
an.jng a class o f persons including 
the settlor; the trustee was the sett­
lor’s son, who also had a beneficial 
interest in the trust. The fa x  Court 
looked to Washington state law, but 
relied primarily on the Restatement 
rule, discussed earlier, to support its 
holding.”

O f f s h o r e  T r u s t s

In  th e  past few  years, there has 
been considerable use o f trusts cre­
ated in those foreign jurisd ictions 
that provide greater p ro tectio n  
against claim s o f creditors than is 
available under Am erican law . A 
so-called "asset protection trust" al­
low s a grantor to p rotect a ssets 
from his or her creditors without re­
quiring the settlor to relinquish all 
Interest In the assets in the trust. In 
general, asset protection trusts are 
trusts established in foreign jurisdic­
tions that have limited the recourse 
o f creditors to trust assets.

The selection o f the foreign juris­
diction in which the asset protec­
tion trust w ill be estab lish ed re ­
quires great care because of the ex­
istence o f the English "Statute o f 
Elizabeth" (precursor to U.S. fraud­
ulent conveyance law , d iscussed  
above), which makes it possible to 
set aside a transfer that Is intended

to defeat future, but currently un­
known, creditors. Som e offshore 
sites have enacted "Statute o f Eliza­
beth override" statutes to circum ­
vent any questions concerning the 
applicability o f the Statute o f Eliza­
beth. Some of the offshore sites that 
have passed ch legislation are the 
Bahamas, Bennuda, the Cayman Is­
lands, the Cook Islands (which ap­
pears to offer p articu larly  strong 
protection against cred ito rs) and 
Gibraltar . Other concerns are politi­
cal stability and the availability o f ad­
equate banking and other financial 
services in the chosen jurisdiction.

Asset protection trusts usually are 
designed so that the settlor, upon 
creation of the trust, w ill experience 
no tax consequences. In almost all 
cases, an asset protection trust w ill 
be a so -ca lled  "grantor tru st" for 
federal income tax purposes, with 
the result that the creator w ill con­
tinue to be taxed on all the trust in­
come in the same manner as i f  he 
or she continued to own the trust 
property outright. In addition, the 
settlor typically retains certain pow­
ers or interests sufficient to render 
the transfer to the trust an incom­
plete gift, thereby avoiding gift tax 
and keep ing  the trust p ro p erty  
within the settlor’s gross estate for 
estate tax purposes. For example, in 
Private Letter Ruling 9536002 (May 
12, 1995) (not precedent), the IRS 
ruled that a transfer to an offshore 
trust was incomplete because the 
grantors retained a limited power of 
appointment over the trust property.

T h e  N e w  A la s k a  T r u s t  L a w  

E lim ina tion  o f tb'e Rule 
Against Perpetuities. Under the 
Alaska Trust Law, an interest in a 
trust w ill not fa il to be va lid  be­
cause it is non-vested i f  all or part 
o f the Income or principal o f the 
trust may be distributed, in the dis­
cretion o f the trustee, to a person 
who is living when a trust is creat­
e d .1 As a practica l m atter, th is 
means a trust can be o f perpetual 
duration provided the Trustee has 
discretion to distribute trust Income 
and principal to the beneficiaries, at 
least one o f whom is living when 
the trust is created. (Th is might be 
contrasted with South Dakota law, 
which provides that a trust may be 
perpetual if  the trustee Is authorized



to s e ll the trust r.ssets and with 
Delaware law which has abolished 
the rule against perpetuities in its 
entirety, except with respect to real 
estate.) Thus, a perpetual trust now 
can be created under the law o f 
Alaska which im poses no income 
tax. And i f  the trust is not a grantor 
trust (causing the income to be at­
tributed d ire c tly  to the grantor), 
state (and local) income tax can be 
avoided to the extent trust income 
is not currentl) distributed to bene­
fic ia rie s who are tax residents o f 
states (or localities) that impose in­
come tax.

Spendthrift Provisions. Alaska 
law also was amended expressly to 
provide that a person who transfers 
property in trust may direct that the 
interest o f a beneficiary o f the trust 
may not be either voluntarily or in­
voluntarily transferred before pay­
ment or delivery o f the property to 
the beneficiary by the trustee. It fur­
ther provides that i f  the trust con­
tains such a transfer restriction, the 
restriction prevents a creditor exist­
ing when the trust is created, a sub­
sequent creditor or any other per­
son from seeking to satisfy a claim 
out o f die beneficiary’s interest in 
the trust, subject to four exceptions.

F ir s t , i f  the se tt lo r re ta in s the 
power to revoke or terminate the 
trust, h is or her creditors may attach 
the trust property to the extent o f 
the power o f revocation or termina­
tion. However, a power to revoke 
or term in ate  does not inclu de  a 
pow er to veto d istrib u tio n s from 
the trust to another beneficiary, the 
retention o f a special testamentary 
power o f appointment, or the right 
to receive a distribution o f income, 
corpus or both in the discretion o f 
another person, including a trustee, 
other than the settlor o f the trust. 
The veto power and power o f ap­
pointment may be retained by the 
grantor to prevent the transfer to 
the trust from being com plete for 
federal g ift-tax purposes. B y  the 
same token, retention o f such pow­
ers w ill cause the assets to be In­
cludable in the gross estate o f the 
grantor at death.

Second, creditors o f the settlor 
may also attach property in the trust 
to the extent that the trust Income 
and principal must be distributed to 
the grantor.

Third, the transfer is void with re­
spect to creditors i f  at the time o f 
the transfer to the trust the setdor 
was in default by 30 or more days 
in making a payment due under a 
child support judgment or crder., '

Fourth, the transfer is subject to 
attachment by the settlor’s creditors 
i f  the tran sfe r w as in tended , in 
whole or in part, to hinder, delay or 
defraud creditors under the Alaska 
fraudulent tran sfer law . (AS 
34.40.010.) However, an acdon to 
claim  the transfer was fraudulent 
may not be commenced unless (1) 
i f  the claimant was a creditor when 
the trust was created, the action is 
brought w ith in  the la ter o f four 
years after the transfer to the trust 
was made or one year a fter the 
trust is or could have been reason­
ab ly  d isco ve red , or (2 ) i f  the 
claimant becomes a creditor after 
the tran sfer, the action is  com ­
menced within four years after the 
transfer to the trust.5

The foregoing means that i f  the 
settlor is  not in  default by 30 or 
more days o f making a child sup­
port payment, the transfer was not 
intended to defraud creditors and 
the grantor retains no power to re­
voke or terminate the trust or the 
mandatory right to receive income 
or prin cip a l but on ly retains the 
right to receive a distribution in the 
discretion o f a trustee, creditors of 
the grantor cannot reach the assets 
contained in the Alaska trust. I f  the 
grantor retains the power to veto a 
distribution to other beneficiaries 
and a special testamentary power 
of appointment or sim ilar right, the 
transfer to the trust will not be com­
plete for gift and estate tax purpos­
es even though it is not subject to 
the claims o f the grantor’s creditors. 
On the other hand, if  the grantor 
retains no such power to veto or 
power o f appointm ent or s im ila r 
right, die transfer to the trust will be 
complete for estate and gift tax pur­
poses. Thus, the Act offers flex ib ili­
ty to integrate creditor protection 
with the grantor’s tax and other es­
tate planning objectives.

T h e  R u le  f o r  M a k in g  th e  
T r u s t  A la s k a n

A l t h o u g h  f o u r  o t h e r  ju r isd ic ­
tions (Delaware, South Dakota, Ida­
ho and W isconsin) allow trusts to

last perpetua lly  in  th e ir ju risd ic ­
tions, no statutory guidance Is pro­
vided by their laws as to what con­
nection or nexus is  su ffic ie n t to 
cause their state’s law  to apply to 
the trust. The Alaska statute, how­
ever, provides an explicit rule as to 
what makes a trust an Alaskan trust 
for both the purpose o f avoiding 
the rule against perpetuities and the 
purpose of creating a trust that w ill 
not be subject to claims o f the sett­
lo r's cred itors. F irst, som e o f the 
trust assets must be deposited in 
the state and be administered by a 
"q u a lifie d  p e rso n ." D eposited  in 
Alaska means held in a checking 
account, time deposit, certificate o f 
deposit, brokerage account, trust 
company fiduciary account or other 
similar account located in Alaska. A 
“q u alified  p erson" is  an A laskan 
d o m ic ilia ry  or an A laska n  trust 
com pany or ban k. Seco n d , the 
A laskan  tru stee 's d u tie s m ust at 
least include an obligation to main­
tain records for the trust (on an ex­
clusive or nonexclusive basis with 
other trustees) and the obligation to 
prepare or arrange for the prepara­
tion o f income tax returns that must 
be filed  by the trust (again on an 
exclusive basis or on a nonexclu­
s ive  b a s is  w ith o ther tru ste es). 
Th ird , part o f the adm in istration  
must occur in the state.

S o m e  C o n t r a s t s  t o  F o r e ig n  
A s s e t  P r o t e c t io n  T r u s t s

A l t h o u g h  an  A m e r ic a n  now is 
able to create an A laskan trust of 
which he or she is  a discretionary 
beneficiary which w ill be protected 
from the claims o f his or her credi­
tors, an Alaska trust w ill not pro­
vide the same level o f practical pro­
tection  from  c la im s o f cred ito rs 
which may be afforded to a trust 
created in one o f the offshore juris­
dictions, such as the Cook Islands 
or the Bahamas, The laws o f such 
offshore jurisdictions typically have 
extrem ely short statutes o f lim ita­
tions before the perio d  to com ­
mence an action claiming the trans­
fer to the trust was fraudulent runs 
which, as a practical matter, cannot 
be met by a creditor especia lly  if  
the trust is created and funded suf­
ficiently in advance o f the entry of 
a final judgment against the debtor 
in an American court. Second, the



ju risd ic tio n  may prohib it the en­
forcement o f American judgments. 
That means the action must be re­
tried In the offshore jurisdiction. As 
a practical matter, that may well be 
impossible. Because Alaska is one 
o f the American states, its courts 
w ill be required to give fu ll faith 
and credit to any judgment o f a sis­
ter state although, as indicated, a 
judgment against the debtor w ill 
not be enforceable against the Alas­
ka trust unless there is  a finding 
that the transfer to the trust was a 
fraudulent transfer or some other 
reason for voiding the trust, such as 
the grantor having been in default 
by 30 or more days in child support 
payments at the time the trust was 
created . T h ird , at le a st som e o f 
these offshore jurisdictions explicit­
ly  e xc lu d e  some c la im ants from  
contending a transfer was fraudu­
lent. For instance, in some cases, a 
claim founded on a domestic right 
(such as an equitable distribution 
claim to property in the event o f a 
divorce) cannot be brought against 
a trust situated in that jurisdiction.

In  som e ways, however, a for­
eign asset protection trust may be 
less desirable than an Alaska trust. 
Obviously, there is greater political 
r isk  in these offshore jurisdictions 
than there is in the United States. In 
addition, new "anti-foreign trust" 
p ro v is io n s added to the Internal 
Revenue Code (see, e.g., Code Sec. 
6048) w ill not apply to an Alaska 
trust. A lso , it may be drat a court 
would be more prone to view the 
creation o f a foreign asset protec­
tion trust as an attempt td remove 
or secrete assets than it would the 
creation o f an Alaska trust. In a re­
cent bankruptcy court case, the 
court expressed considerable hostil­
ity  to the creation o f an offshore 
trust and ultim ately applied New 
Yo rk law to determine whether the 
debtor had retained a property in­
terest in the trust (which was estab­
lished under Jersey law) for purpos­
es o f determ ining w hether he 
should be denied a discharge in 
bankruptcy. It appears, however, 
that this case may have turned on 
the rather extraordinary facts, which 
the court apparently perceived as 
involving a course o f decepdon and 
concealm ent o f a ssets by the 
debtor.

O p t io n s  U n d e r  t h e  A la s k a  
T r u s t  A c t

A significant obstacle to the mak­
ing o f lifetime transfers is that the 
property owner is then cut o ff from 
the property. For exam ple, some 
oersons are willing to make a gift,

nd antic ipate  that they w ill be 
comfortable without the gifted asset 
and/or the 'ncome therefrom under 
the most lik e ly  scenarios, but are 
concerned uDout a "disaster" situa­
tion in which they might need ac­
cess to the funds. They may not be 
at a ll concerned about protecting 
assets from  cred ito rs. In  such a 
case, an offshore trust may be ap­
propriate to consider. Precisely be­
cause the normal U.S. rule permit­
ting creditors to reach the trust does 
not apply, the fact that the grantor 
is a permissible beneficiary o f trust 
income and/or principal in the dis­
cretion o f an independent trustee 
should not render the gift incom­
plete and includable in the estate 
under Code Sec. 2036 or 2038. 
Thus, the trust can be structured so 
that the transfer is a completed gift 
upon creation. Gift tax w ouk be 
paid (or unified credit applied). In 
that way, the "normal" estate plan­
ning benefits of removing gifted as­
sets and the appreciation thereon 
from ti estate are achieved. How­
ever, the Trustee can give the sett­
lor access to the trust assets.

These same oppo rtu n ities are 
now available to Americans using 
Alaska trusts. For example, an indi­
v id u a l could  create a so -ca lle d  
"Crummey trust* in Alaska for the 
benefit o f himself or herself as well 
as members o f his or her family and 
protect transfers to the trust from 
g ift tax using annual exc lu sio n s 
w ith respect to the other fa m ily  
members. For instance, a woman 
who is married and has two ch il­
dren could transfer up to $50,000 
under the protection o f the annual 
exclusion under Code Sec. 2503(c) 
granting her husband and each 
child the right, respectively, to with­
draw $10,000 and $20,000 from the 
trust. The transfers to such a trust 
created under Alaska law would be 
complete and should be excludable 
from the grantor's estate at death 
even though the grantor is eligible, 
although not entitled, to receive

distributions from the trust in the 
d iscretion o f a trustee other than 
h im self or herself. O f course, the 
beneficiaries may exercise the pow­
ers o f withdrawal so that there is  no 
property left in the trust from which 
the grantor could benefit. In  addi­
tion, to the extent that the powers 
o f withdrawal have not lapsed tax- 
free pursuant to Code Sec. 2514(e) 
and 204l(bX2), the property cubjec' 
to the powers o f withdrawal w ill be 
includable under Code Sec. 2041(a) 
in the gross estates o f the power- 
holders.

An individual also could create 
an A laska trust and tra n sfe r the 
amount o f his or her remaining gift 
tax exemption equivalent (w hich 
can be as great as $600,000) and re­
main a beneficiary e lig ib le  to re ­
ceive distributions in the discretion 
o f a trustee other than h im se lf or 
herself and avoid having the prop­
erty includable in his or her estate. 
This provides an opportunity to re­
move the income and appreciation 
earned on the property during the 
balance of his or her lifetim e from 
his or her gross estate even though 
the grantor has retained the possi­
bility o f receiving assets back in the 
discretion of the trustee if  appropri­
ate circumstances arise. S im ila rly , 
an individual could make a transfer, 
wnlch is complete fo r estate and 
gift tax purposes, to an Alaska trust, 
o f which he or she is eligible to re­
ceive distributions, equal to h is or 
her remaining G ST exemption un­
der Code Sec. 2631(a) which can be 
as great $1 million. Th is would al­
low  the amount protected  from  
generation-skipping transfer tax to 
increase by post-tran sfer incom e 

■ and appreciation during the bal­
ance o f the tran sfe ro r’s life t im e  
even though the grantor is an eligi­
ble beneficiary o f the trust.

The entitlem ent to paym ents 
from a grantor reta ined ann u ity  
trust (GRAT) described in Code Sec. 
2702(b)(1) or grantor retained uni­
trust (G R U T) d escrib ed  in Code 
Sec. 2702(bX2) must terminate prior 
to the death o f the grantor or the 
trust assets w ill be includab le , in 
whole or in part, in the grantor’s es­
tate .”  How ever, I f  the G R A T  or 
GRUT is created under Alaska law, 
the property may continue in trust 
after the grantor's annuity or un i-



trust term  ends, and the grantor 
thereafter could be e lig ib le to re­
ceive d istrib u tio n s from  the trust 
without causing the tiust to be In­
cludable in  his or her estate,, pro­
vided the grantor survives the an­
nuity or unitrust term.

C o n c lu s io n s

Thb D’’A t go als o f  asset protec­
tion and reduction in taxation are 
often compatible and complemen­
tary. The new Alaska Trust Act pro­
vides an opportunity for Americans 
In all states to create trusts in Alaska 
which may help achieve both goals. 
Although not providing a ll o f the 
practica l protection  that m ay be 
available through sim ilar trusts cre­
ated In offshore jurisdictions, many 
Americans w ill prefer for their as­
sets to remain in the United States. 
For them, Alaska trusts may be con­
sidered. Although not discussed in 
detail in  th is a rtic le , m aking the 
trust perpetual may offer additional 
financial, tax and estate planning 
benefits. ♦
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4A Collier on Bankruptcy, 1 70.26 at 364- 
365 (14th »d.' (*W hether the bankrupt’s 
Interest a , * eitu i qua trust was, at the 
time of !>*i Jcruptcy, assignable o r transfer­
able, r abject to attachment, seizure or 
judicial llr  Is a matter generally to be dc- 
termi oy the law of the state where the 
trust has Its situs* [footnote omitted]); Fer­
rari v. Barclays Business Credit, In c , 108 
B.R. 384, 387 (D. Mass. 1989) (T he  author­
ities ... have shown a preference for apply­
ing th e  law  o f the site o f the conveyed 
property); In re Remington, supra  (apply­
ing Pennsylvania law to determine Interest 
of New Jersey debtor In trust established 
under Pennsylvania law). But cf. In re Port­
noy, Infra (alleged concealment of assets of 
ofibhore trust as grounds for denial of dis­
charge In bankruptcy).

33. But, see 515 S. Orange Grove Owners 
Ass'n v. Orange Grove Partners, Plaint No. 
208/94 (High Ct. Raratonga, Civil Dlv., 
Nov. 6,1995)

34. In  re  Larry Portnoy, 201 B.R. 685, 695 
(S.D.N.Y. 1996).

35. See, e.g., PLR 9332006 (not precedent) 
(transfer to  offshore trust of which grantor

and members of grantor's family are eligi­
ble beneficiaries a completed gift and will 
no t be In grantor's estate because under 
the law governing the trust creditors o f the 
grantor cannot attach the trust assets).

36. See, generally, Blattmachr & Slade, 'Build­
ing an Effective life Insurance Trust*

continued on page 94 
Trusts & Estates 29 (May 1990) explaining 
how to structure such a trust to hold Insur­
ance policli. j  on the grantor's life. Crum- 
mey trusts -an hold other assets as well. It 
seem s that th e  life Insurance proceeds 
should not be Includable In the grantor's 
estate under Code Sec. 2042 !f the grantor 
Is merely an eligible beneficiary o f the trust 
which is not subject to the claims of hi* or 
h e r creditors, because the Incidents o f 
ownership (which Is the 'touchstone* for 
application of Code Sec. 2042) held by a 
trust are not automatically attributed to the 
beneficiary whose life Is Insured. See, e.g., 
PLR 9434028 (not precedent).

37. The internal Revenue Service has con­
tended that a GRAT Is includable In Its en­
tire ty  under Code Sec. 2039(a) If the 
grantor dies during the term for which he 
o r she Is entitled to annuity payments. See 
PLR 9345035 (not precedent).

J
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Self-Settled Estate Planning Trusts
The Alaska Act opens s new dimension in estate 

planning for Americans. They can now make lifetime 
transfers, which are complete for federal gift and 
estate tax purposes, to an Alaska trust of which the 
grantor is eligible; but not entitled, to receive distribu­
tions in the discretion of a trustee (other than himself 
or herself).1 Such self-settled Alaska trusts could be 
used for virtually all lifedme estate planning transfers.

For instance, an individual may make transfers 
under the protection of the Internal Revenue Code 
§2503(b) gift tax annual exclusion by transferring 
property to an annual exclusion or so-called “Cnim- 
mey" trust, which provides that certain individuals 
(such as a transferor's spouse, descendants, and per­
haps others, but not the grantor) con withdraw proper- 

. ty transferred to the trust up to the amount of annual 
exclusions not used elsewhere. With an Alaska trust, 
the grantor may remain eligible to receive disfribu- 
dons of trust property in the discredon of a trustee 
other than the grantor without causing the trust assets 
to be includable in his or her estate. From an estate 
planning perspectives, the grantor will want distribu­
tions to him or her to be minimised, because such dis­
tributions diminish the estate tax planning benefits of 
having made completed transfers to the trust that oth­
erwise would be excludable from his or her estate.

If.an agreement that the grantor would receive the 
income from or the use of the assets held by the trust 
may be inferred from the circumstances, the assets 
almost certainly will be includable in the grantor's 
estate, under Code §2036(a)(l), even when coupled 
with the finding that the grantor had no legal entitle- 
ment to such income or use. See, e.g., Estate o f Skin­
ner v. U.S., 197 F. Supp. 726 (E.D. Pa. 1961), aff’d,
316 F. 2d 517 (3rd Cir. 1963). On the other hand, only 
Occasional use of trust assets or occasional receipt of 
trust income should avoid any such inference. See, 
e.g., Estate o f Wells u Commissioner, supra. Actual 
retention of the property or the income (that is, the 
failure actually to transfer the property or the income 
to another) may also result in estate tax inclusion. See, 
e.g., Lee v. United States, 86-1 U.S.T.C. ? 13,649 
(CCH)(W.D. Ky. 1986).

Annual Exclusion TVusts
Not infrequently, a Crummey trust wiil acquire 

one or more life insurance contracts on the life of the 
grantor or on the lives of the grantor and the grantor’s 
spoused Ownership of the policies by the trust is an 
attempt to keep the proceeds paid at death from inclu­
sion in the estate(s) of the insured(s). If the insured 
holds no “incident of ownership" in the policy at or 
within three years of death, and if the proceeds are not 
paid to the estate of the insured, the proceeds should

not be included in the insured's gross estate. Code 
■ §2035.2042.

If the terms of an annual exclusion (or another 
type) Alaska trust that acquires a cash value life insur­
ance contract provide merely that the trustee may, in 
the exercise of its discretion, distribute trust assets to 
the grantor, the incidents of ownership in the contract 
should not be attributed to the insured grantor so as to 
cause the proceeds to be includable id his or her estate. 
See, e.g., PLR 9434028 (incidents of.ownership held 

. by a trust are not automatically attributed to the bene­
ficiary whose life is insured if the beneficiary is not a 
trustee).

This provides an opportunity for the grantor, 
through the exercise of discretion of a trustee other 
than himself or herself, to be eligible to receive cash 
value in the policy without causing the proceeds paid 
at death to be includable in his or her estate..

C- .
Unified Credit, GST Exemption, and Other Dusts

One of the most effective lifetime planning tech­
niques is to transfer as early as possible in life the 
amount protected from gift tax by reason of the unified 
credit allowable under Code Sec. 20! 0 or by reason of 
the amount of OST exemption under Code Sec. 2631. 
Use of the unified credit (which under the Taxpayer 
Relief Act of 1997 will increase commencing in 1998 
and continuing through 2006) early in life can result in 
a very large amount being excludable from the trans­
feror’s estate. The eaAy use of the $1 million GST 
exemption (which under the Taxpayer Relief Acr of 
1997 is indexed for inflation) can be even more effec­
tive from an estate planning perspective. In the long 
run, because the GST exemption can be used to avoid 
wealth transfer tax on property as it passes from one 
generation to the next without limit, the use of the 
GST exemption to avoid tax may be even more impor­
tant than use of the unified credit. (As noted earlier, an 
Alaska trust can be structured so it can last perpetual­
ly. Also, Alaska has no income tax.)

The remainder following the grantor’s retained 
interest term in a grantor retained annuity trust 
(GRAT). grantor retained unitrust (GRUT), or grantor 
retained income trust (GRIT), including a qualified 
personal residence trust, can pass ot ight to others or 
remain in trust. In most jurisdictions In the United 
States, the property will continue to be includable in 
the grantor’s estate if the grantor is eligible to receive 
continuing distributions in the discretion of a trustee 
after the grantor’s entitlement to payments ceases, 
because the grantor's creditors will be able to attach 
the trust assets. See Rev. Rul. 77-378. supra. Howev­
er. if the GRAT, GRUT, or GRIT is an Alaska trust, the 
property should not be includable in the grantor’s 
estate after the annuity, unitrust, income, or use term

i
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[RC § 754. Moreover, entities treated as partnerships for 
income tax purposes con be much more flexible in for­
mation. operation and ownership than so-called S corpo­
rations. Subject to certain exceptions (such as for 
domestic (U.S.) corporations), an entity may elect on its 
first tax return filed after 1997 to be treated as a partner­
ship (or, alternatively, as a corporation) for federal 
income tax purposes.

Entities treated as partnerships, in certain circum­
stances, can be used to enhance the protection of assets 
from claims of creditors. First, “buy-out” provisions 
contained in a partnership agreement (or other docu­
ment) sometimes provide other owners or the entity 
itself the right to buy partnership interests (or compara­
ble interests in a LLC) from a partner who ecomes 
bankrupt. Although these “triggered by bankruptcy" 
provisions sometimes are not enforceable, they may be 
enforceable in certain other cases! In any event, their 
mere.existence may chill a creditor from attempting to 
attach a partnershipinterest Second, as a general mat­
ter, any creditor who does succeed to the economic 
interest of the bankrupt partner but does not become a 
partner (because, for example, state law or the partner­
ship agreement -o provides) nonetheless may be taxed 
apparently on a pro rata portion of the income, even if 
no distributions are made. See Rev. Rul. 77-137,1977- 
1 C.B. 178. This may make the attached irMerest in the 
partnership a liability in the hands of the creditor 
(oecause it may generate an income tax liability with­
out a concomitant distribution of cash or other assets,) 
which may cause the creditor to agn to disgorge the 
asset at a lower price or possibly to abandon it. Under 
the law of virtually all jurisdicdons, however, a court 
having jurisdiction over the partnership may order its 
liquidation for any “equitable" reason. See, e.g., 8A 
N.Y. Cons. Law §121-802. In addition, under those 
state laws that o'herwise permit a partner to demand to 
be bought out upon six month’s notice (which is the 
default rule contained in the' Revised Uniform Limited 
Partnership Act), a creditor might convince a court that 
a creditor should be able to exercise that power to be 
liquidated out.

Under the new Alaska law, a court will be able to 
order the dissolution of a partnership Or limited liabil­
ity company only if it determines that it is impossible 
for the enterprise to continue to operate. Therefore, 
the court will be unable to order a liquidation merely 
for an “equitable" reason. In adr'!tion, unlike the 
default rules under most state laws, an Alaska limited 
partnership or limited liability company does not go 
out of existence upon the death of a general partner of 
a limited partnership or of a member of an LLC.

Limited partnerships and LLCs are widely used 
for estate planning. They can accomplish many goals, 
including providing a family unit with an opportunity

to shift income more efficiently, share In lower broker­
age and investment advisory fees, and centralize and 
harmonize the management of assets and investment 
decisions. Use of these entities changes the nature of 
what is owned. In other words, family members no 
longer own an interest In the assets owned by the part­
nership or LLC, but rather own Interests in the partner­
ship or LLC. Because the nature of the family’s inter­
est changes, so does it value. Often, the value is 
reduced. Lower value may mean lower gift, estate, or 
generation-skipping transfer tax when an interest is 
transferred. It can also mean a smaller “step-up" in 
income tax basis at death. See IRC §1014.

The Internal Revenue Service has shown a strong 
and growing inclination to disregard the existence of 
the partnership (or LLC) when disregarding its exis- 

s tence would result in a larger value for estate, gift, or 
f generation-skipping, transfer tax purposes, and thus, *■ 

higher taxes. The Service’s attack, to date, has 
revolved around four primary arguments. See, gener­
ally, Aucutt, “More on Deathbed FLPs," 9 Probate 
Practice Report 1 (August 1997), for a discussion of 
some of these arguments. • ’ . &

First, the IRS has contended that the taxpayer may**' 
be making a gift upon formation of the entity to other ’•; - 
equity owners (e.g., partners) if the taxpayer receives " 
back an interest worth less than what he or she con-»v' 
tributed. The argument may not be sound. For exam- 5 
pie, upon termination any such “gift” to the other part­
ners may be offset by a “gift" back from the others. If ' 
so, any transfer upon formation must be for full consid-*'’- 
eration and cannot be a gift. At least in some cases, the r* 
courts have not completely dismissed the argument that & 
a gift can be made ipon formation, thus this argument' 
should not be disregarded in forming a limited partner­
ship or LLC. Cf. Estate ofTrenchc.rd v. Commissioner,
T.C. Memo 1995-232. See, also, Horn, “Limited Part­
nerships: Some Thoughts and Theories about Key 
Issues." 23 ACTEC Notes 37 (Summer 1997).

Second, the IRS has contended that the existence 
of the partnership should not be respected in those 
cases where the partnership was formed only for tax 
reduction reasons, at least if its existence has no other 
substantial economic impact It appears more likely 
that there will have been a smaller non-tax impact if a 
transfer of partnership units occurs immediately after 
the formation of the entity. See, e.g., National Office 
Technical Advice Memorandum (NOTAM) 9719006 
(formation of partnership by individual who was ter­
minally ill and died two days after partnership was 
formed). See, also, NOTAM 9723009 (formation 54 
days before death), and NOTAM 9725002 (formation 
two months before death).

Third, the Internal Revenue Service also has 
recently contended that the existence of the partner-



limited liability companies last indefinitely (just as 
corporations do). In addition, as a matter of default 
Alaska law, the terms of a partnership agreement (or 
governing documents of a limited liability company) 
can only be changed with the unanimous of ail part-' 
ners (or members of an LLC). Hence, if there is any 
partner who is not a family member (such as a niece or 
nephew), the family will not be able to remove the 
restriction and, accordingly, it should not constitute an ' 
applicable restriction the existence of which may be ' 
disregarded under IRC §2704(b).

Alaska has also eliminated any right of a limited 
partr «r or LLC member to demand to be bought out o n ' 
six months' notice. In fact, under default state law, a 
partner or member is entitled to distributions only as ' 

-ovided in the governing documents. Moreover, 
unlike the default rules under the law of virtually all \ 
the other states, neither a limited partnership nor a lim- 0 
ited liability company is dissolved under Alaska law 
upon the death of any general partner or member. 
Rather, a limited liability company continues for as 
long as there -is one member. A limited partnership 
continues in existence as long as there is another gen­
eral partner, or if there is none, it dissolves only if a 
majority-in-interest of the remaining partners fail to - 
elect a new general partner within 90 days.

New Delaware Asset Protection Trust Legislation 
Effective July 1,1997, Delaware enacted a new law 

similar to and intended to produce the Same estate plan- -
ning and asset protection benefits that the Alaska Trust 
Act provides. Ihe official synopsis of the new Delaware 
law states that the purpose of the Act is to facilitate the - 
establishment of trusts in Delaware and is intended to be 
like the Alaska Trust Act. In fact, much of the language 
in the Delaware law is identical to the Alaska law.* 

Unfortunately, it appears that the Delaware law 
will provide less asset protection than the Alaska law . •
will. Perhaps of much greater significance, it may not .
be possible for a gift to a self-settled trust formed 
under Delaware law. as enacted, to be complete for

federal tax purposes. See Dela. Stat. Ann. §3573. 
Subsection §3573(a) appears to provide that the trust 
is permanently available to discharge the grantor’s 
obligation to pay alimony, child support, and property 
settlement awards even if the obligation arises after the 
transfer to the trust occurs. As indicated above, a 
transfer is incomplete for Federal estate and gift tax 
purposes tc the extent the grantor can relegate the 
grantor’s creditors to the trust. Here, because the 
potential use of trust assets is limited and probably 
ascertainable, it seems the transfer might be only part­
ly incomplete (i.e., to the extent potential use of trust 
assets for child support, etc. is ascertainable). See 
Treas. Reg. §20.2036- l(a)(ii).

Probably most troublesome is §3573(b), under 
which the grantor can certify in writing to any creditor 

' (including apparently someone who becomes a credi- 
. tor after the trust has been created) that the trust assets 
are available to satisfy the creditor’s claim. That certi­
fication seems to make the trust assets available to that 
creditor. This virtually assures that the gift to the trust • 
is incomplete, because the grantor can relegate hisj>r - 
her future creditors to the trust assets. This powei*of... 
relegation is sufficient to render the gift incomplete..-’;. 
Rev. Rul, 77-378, supra. : r r :v . .

Third, under §3573(c) the trust assets are permar^r 
nently available to claimants who have suffered perr> -• 
sonal injury, death, or property damage that occurs-v;. 
prior to the transfer to the trust. It appears quite cer-n 
tain that these claimants continu: for all time to havevj- „. 
access to the property in the Delaware trust to satisfy ̂ ,  
their claims, even if the transfer to the trust was not a: 
fraudulent conveyance. It seems that transfers to the 
Delaware trust are incomplete to the extent of any such 
pre-transfer claims, under Dela. Stat. Ann. §3573(c).

Nonetheless, supporters of the new Delaware trust 
act are likely to seek to have these potential problems 
with the legislation cured early in that state’s 1998 leg­
islative session. With certain changes, Delaware law 
will provide the same estate planning benefits current­
ly available under Alaska law.

Notes

1 The extent o f asset protection is discussed in more detail in 
Hompesch, Rothschild and Blattmachr. "Does the New Alaska 
Trusts Act Provide an Alternative to the Foreign Trust?" The Jour­
nal o f Asset Protection, 9 (July-August. 1997). 

s For example. Rev. Rul. 77-378 states, in part:
There would be no doubt of his nonliability for gift 

tax upon the value o f the income if  he had reserved to 
himself the absolute right to the income for his life. But 
he made no such reservation. He transferred the entire 
property. Whether he would et\Joy any o f Its Income 
depended entirely on the trustee, who. In his uncon­
trolled discretion, could deprive him o f it completely, ft

was only by virtue o f the trustee’s direction, which on 
(his record must be regarded as entirely voluntary, that 
the donor received any of the income: and this direction 
might be terminated whenever the trustee deemed it 
proper that the wife should receive the income. Such a 
hope o f passive expectancy Is not a right. It Is not 
enough to lessen the value of the property transferred.... 
'Whether the grantor eitfoy any ofthe trust's assets Is 
dependent entirely on the uncontrolled discretion of the 
trustee. Such a hope or passive expectancy does not 
lessen the value o f the property transferred....' Rev. 
Rul. 62-13 is hereby clarified to remove any implication
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P r e s i d e n t ’ s  

M e s s a g e

I J V I y  first President's Message, appear- 
ing in the Summer, 1997, issue o f 
ACTEC Notes, signalled my long-held 
belief that the most important issue that 
confronts trusts and estates lawyers, 
and the most significant issue that I can 
address and can induce the College to 
address, is an economic and profes­
sional malaise that befalls the legal spe­
cialty in which we practice. "L devote 
this President’s Message to revisiting 
the theme.

As I view the essentials and state 
them directly, the issue is notiiing less 
than whether our work is sufficiently 
valuable to generate the fees that will 
enable us to continue to perform our 
work in the manner in which we are 
prepared and inclined and in which our 
professional standards require. The 
economic and professional standards 
that I see at the margins of the market 
are not cause for encouragement.

The recent and vast increase in the 
number of lawyers arguably is having 
|he greatest impact upon those types of 

(continued on page 183)

Volume 23, No. 3. Winter 1997

T a b l e  o f  C o n t e n t s
P resident’s  M essage . . . . . . . 1 7 7
Calendar o f  Events 17 8
In  M em oriam  1 8 1

FellowS In  the News 18 5

E d ito r ’s  P age ... . . . . . . . . . . . .  18 5
W ashington Report  ...........   ~ ..................... . .......  ..« V l87

John M. Bixler and Ronald D. Aucutt 
Foundation News 18 9

Thomas P. Sweeney
Committee C o rn e r ...............................       1 9 1

W. Bjame Johnson
19 3A CTech  Talk: P osh  Technology . . . .

Roger L  Shumaker
Spotlight on Attorneys’ Fees  .........  195

Martin A. Heckscher 
New Developments In  Construction and In stru ctio n  Case L a w .... .. . 19 8

Arlene Harris 
T h e  Taxpayer Re lie f Act o f  19 9 7  (“ TA P R A ” ):
A  F ir st  Look , but Not the La st W ord 201

George L  Cushing, John H. Clymer and Natalie B. Choate
The Family-Owned B u siness E xc lu sio n   .......................................... . . ........ .2 14

Donald H. KelLy 
Th e  New Charitable Rem ainder TYust R o le s :
Show  M e the Charitable G if t  ................................... ............ .........................234

Conrad Teitelt 
Estate Planning on America’s  Last Frontier:
Alaska TV j s t s ,  Limited Partnerships, and L L C s ...................... .....................240

Jonathan G. Blattmachr, George E. Goerig, Jr. 
and Richard S. Thwaites, Jr.

W ritten Communication with C lien ts:
Observations on the S u rv e y .....................................................................................247

Stephen E. Martin
Contest Planning for the C lient with M arginal Capacity  ............251

Wills and Trusts Subcommittee o f the Fiduciary Litigation Committee

PLEASE NOTE 
1998 Summer Meeting, Portland, Oregon, July 9-12

Enclosed with this issue are a letter from E. James Gamble. • hotel brochure and 
reservation form, and a return postcard for a free Northwest Oregon travel guide.

23 ACTEC Notes 177 (1997)



66 Trusts & Estates /  trusliandeatafaa.com /  NOVEMBER 1998

trust and by providing in the trust 
agreem ent that the property is 
commu. ity property.13 The Act 
requires for a valid Alaska Com­
munity Property Trust that:

1. One or both spouses transfer 
property to a trust;

2. The trust expressly declares 
that som e or a ll the property 
transferred is community property 
under Chapter 75 of T itle  34 of the 
Laws o f the State of Alaska;

3. At least one trustee o f the 
trust is a “qualified person" whose 
powers include or are limited to a. 
maintaining records o f the trust 
and b. preparing or arranging for 
the preparation o f any Income tax 
returns that must be filed  by the 
trust. A “qualified person" is an in­
dividual Alaska domiciliary, Alaska 
trust Company or Alaska bank as 
d escrib ed  in AS 34.75.100(a) 
(M ich ie  1998). The pow ers to 
maintain trust records and prepare 
or arrange for the preparation of 
trust income tax returns may be

given either to the Alaska trustee 
alone or to the Alaska trustee and 
one or more other trustees;

4. The Trust must contain the 
following language (In capital let­
ters) at the beginning o f the trust 
agreement:

THE CONSEQUENCES OF THIS 
TRUST MAY BE VERY EXTENSIVE, 
INCLUDING, BUT NOT LIMITED 
TO, YOUR RIGHTS WITH RESPECT 
TO CREDITORS AND OTHER 
THIRD PARTIES, AND YOUR 
RIGHTS WITH YOUR SPOUSE 
BOTH DURING THE COURSE OF 
YOUR MARRIAGE AND AT THE 
TIME OF A DIVORCB. ACCORD­
INGLY, THIS AGREEMENT 
SHOULD ONLY BB SIGNED AFTER 
CAREFUL CONSIDERATION. IF 
YOU HAVE ANY QUESTIONS 
ABOUT THIS AGREEMENT, YOU 
SHOULD SEEK COMPETENT AD­
VICE.14

5. Both spouses must sign the 
trust, even i f  on ly one transfers 
property to the trust;

6. The trustees must maintain 
records that Identify which prop­
erty held by the trust is communi­
ty property and which property 
held by the trust is not community 
property.

An Alaska Community Property 
T ru st that m eets these requ ire ­
ments w ill allow the conversion of 
the trust assets from separate or 
jo in t p roperty  into  com m unity 
property. Furthermore, it allow s 
the spouses to enter into enforce­
able agreements regarding:

1. Their rights and obligations 
in the property transferred to the 
trust;

2. The management and control 
o f the property transferred to the 
trust;

3. The disposition o f the prop­
erty transferred to the trust in the 
event o f the d isso lu tio n  o f the 
marriage or o f the trust, death of 
either or both spouses or the oc­
currence or nonoccurrence o f an­
other event;

4. The choice o f law governing 
the interpretation o f the trust; and

I
5. Any other matter that affects 

the property transferred to the 
trust and does not violate public 
p o lic y  or a statute im posing  a 
criminal penalty.

An Alaska Community Property 
Trust may not be amended or re­
voked unless the agreement itself 
provides for revocation on a par­
ticular date or on the occurrence 
o f a particular event or unless the 
agreement is amended or revoked 
by a la ter com m unity property 
trust. To  amend or revoke the 
trust, the later community proper­
ty trust is not required to declare 
any property held by the trustee 
as com m unity pro p erty . T h is  
means that the spou ses may 
amend the trust to transm ute 
property back from  com m unity 
p ro p erty  to separate p roperty. 
Both an Alaska Community Prop­
erty Trust and a later (amending) 
Community Property Trust are en­
forceable without consideration,
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has a substantial relation to a trust 
i f  the settlor designates that the 
trust is to be administered thert, If 
any trustee has its principal place 
o f b u sin ess or d o m ic ile  In that 
state when the oust is created, if  
the trust is  adm inistered in that 
state or i f  it Is the domicile of the 
beneficiaries.

As to trusts of interests in land, 
however, the law o f the situs o f 
the land becomes more important. 
The administration and validity of 
a trust in land is  determined ac­
cording to the law o f the state in 
which the land is  situated, even if  
the trustees are situ ated  e lse ­
w here.19 A court o f a state other 
than that in which the property is 
situated may still exercise jurisdic­
tion over the administration of the 
trust, i f  this does not unduly inter­
fere with the control by the courts 
o f the situs.20 '

Is s u e s  o f construction  o f the 
trust instrum ent, however, have 
not a lw ays been construed ac­
cording to the situs. Some courts 
apply the law of the situs,21 but a 
few others have applied the law 
designated by the settlor in con­
struing a trust on real estate.22 The 
law  o i the. situs almost certainly . 
co n tro ls  issu es o f construction  
only in.the absence of a designa­
tion in  the instrument o f the gov­
erning law. . <

Therefore, it appears very like ly 
that an Alaska Community Prop­
erty Trust holding personal prop­
erty w ill be respected in matters 
o f adm in istratio n , construction 
and trust v a lid ity , as long as it 
meets the basic rules set forth by 
Alaska law. On the other hand, it 
is  q u ite  p o ss ib le  that a court 
would view an Alaska Community 
P ro p e rty  T ru st as not creating 
com m unity property interests, in 
rea l estate, the title  to which is 
held by the trust but the location 
o f which is in another state that 
has no community property rules, 
or that has significantly different 
rules from those adopted in Alas­
ka. A practitioner who wishes to 
create  an A laska  C om m unity 
Property Trust to hold out-of-state 
rea l estate  sh o u ld , th ere fo re , 
arrange for the transfer o f the real 
estate to an Alaska corporation or 
p a rtn ersh ip  o r lim ite d  lia b ility  .

T he administration 
and validity of a 
trust in land is 

determined according 
to the law of the state in 

which the land is 
situated, even if the 
trustees are situated 

elsewhere.

company i f  that is otherwise com­
patible with the clien t’s w ishes, 
since stock, partnership interests 
and LLC interests are themselves 
personal property, even i f  the un­
derlying assets are real property. 
The stock or partnership or LLC 
interests may then be transferred 
to an Alaska Community Property 
Trust, the terms o f which would 
be governed more clearly by Alas­
ka Jaw.

G i f t  T a x  C o n s  e q u e n c e s  O f  
C r e a t in g  A n  A1 i s k a  

C o m m u n it y  P r o p e r t y  
, •• y  T r u s t ; .

. ,  Although an Alaska Community 
Property Trust could ;be irrevoca­
b le ; the grantor* or grantors 
should ensure that neither spouse 
w ill be deemed to make a com­
pleted gift for Federal gift tax pur­
poses to any third party upon the 
transfer of property to the trust or 
thereafter unless that is what he, 
she or they wish. Because both 
spouses must sign the trust, even 
i f  only one of them transfers as­
sets to it, one spouse cannot cre­
ate the trust, m ake the assets 
community property and unilater­
a lly  control what the disposition 
o f those assets w ill be. I f  the oth­
er spouse does not agree to the 
proposed disposition, he c.r she 
presumably will not sign the trust.

The gift tax marital deJuction 
would appear to be a simple pro­
tection against adverse g ift tax 
consequences on the creation of 
an A laska Com m unity Property 
Trust,, but the laW does not clear­
ly  estab lish  that granting one’s

spouse the immediate, unilateral 
and continuing right u ntil death 
to withdraw one-half o f any prop­
erty transferred to and which be­
comes a community property as­
set should qualify such one-half 
interest for the gift marital deduc­
tion. In other words, the fact that 
the donee-spouse’s interest in the 
com m unity p roperty  under the 
Alaska Community Property Trust 
w ill terminate at his or her death 
( if  the right to withdraw that in­
terest from the trust is not exer­
c ise d ) m ay m ean it  is  a ter­
minable Interest.23

With reasonable planning and 
drafting,-a transfer to an Alaska 
Community Property Trust should 
be capable o f qualifying for the- 
maritsfi deduction.24 One way is 
to create an interest which consti­
tutes an "estate trust,* that termi­
nates in  fa vo r o f the donee- 
sp o u se 's own probate estate, 
making it thereby disposable by 
that spouse’s W ill.25 Alternatively, 
the transfer may be made to qual­
ify by falling under the life  estate 
general pow er of- appointm ent 
exception .26 The donee-spouse 
must be entitled to a ll o f the in­
come for life payable at least an­
nually and be granted a lifetim e 
and/or testamentary general pow­
er o f appointment exercisable by 
the donee-spouse alone and in all 
events in fa vo r o f that spouse 
and/or h is or her estate. These 
are known as general powers of 
appointment m arita l deduction 
trusts.

Although the statute relating to 
such general power o f appoint­
ment m arita l deduction  trusts 
states that the Incom e must be 
payable to the spouse at least an­
nually, the regulations promulgat­
ed under the gift tax regulations 
relating to such trusts clarify that 
the income does not, in fact, have 
to be paid to the donee-spouse 
but m erely be su b ject to w ith ­
draw by that spouse.27

The in terest created  fo r  the 
donee-spouse.in the Alaska Com­
munity Property T ru st could be 
made to qualify alternatively for 
Q TIP treatment under Code Sec. 
2523(0 by structuring the donee- 
spouse's interest that way and by 
election on a timely filed United

7
I*i  :
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al right to withdraw none, some 
(e .g ., half) or a ll o f property so 
contributed i f  the income from the 

. property contributed or the prop­
e rty  it s e lf  m ay be d istrib u ted , 
without the consent of an adverse 
party, to either or both spouse.32 
As a result, during the spouses’

• joint lifetimes, each spouse w ill be 
treated as owning for income tax 
purposes the assets he or she con­
tributed. That probably w ill be the 
case even if  the spouses are treat­
ed as exchanging interests in as­
sets contributed. For example, the 
wife contributes Asset X  worth $2 
m illion to the trust which became 
community property (and, there­
fore, treated as owned under Alas­
ka law  as o n e -h a lf by the hus­
band) and the husband con ­
tributes Asset Y  worth $1 million 
which became community proper­
ty  (an d , therefore , treated as 
owned under Alaska law as one- 
half by the wife). Even i f  the wife 
is  treated as exchanging a 25 per­
cent interest o f Asset X  for a 50 
percent interest in Asset Y  and the

husband is  treated as exchanging 
a 50 percent interest in’ Asset Y  for 
a 25 percent interest in  Asset X, 
the wife probably w ill be treated 
as owning a ll o f Asset X  and the 
husband probably w ill be treated 
as owning all o f Asset Y  for Feder­
al Income tax purposes. The rea­
son is that for income tax purpos­
es (o f which the grantor trust rules 
are a part), that exchange normal­
ly  would be treated as a gift rather 
than as an exchange.33 Hence, the 
spouse who contributed the prop­
erty presumably w ill be treated as 
the sole grantor o f that asset for 
income tax purposes.

T o  the extent o f the property 
contributed by him or her, the sur­
viving spouse w ill continue to be 
treated as the property owner for 
incom e tax purposes under the 
grantor trust ru les to the extent 
the property or its income may be 
distributed to that spouse, without 
the consent o f any adverse par­
ty,34 after (as well as be tore) the 
other spouse dies, in  addition, the 
surviving spouse may become to

bide-a-wee
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be treated as the ow ner under 
Code Sec. 678 o f property con­
tributed by the first spouse to die 
upon that spouse’s death to the 
extent the survivor has a unilateral 
right to withdraw the property af­
ter the death o f the first spouse to 
die.

B a s i s  A d ju s t m e n t  A t  D e a th

One major tax advantage o f cre­
ating an AJaska Community Prop­
erty Trust is  that it enables resi­
dents of non-community property 
states to take advantage o f Sec. 
1014(b)(6 ), w hich states that, 
upon the death o f either spouse, 
the basis o f the entire community 
property asset (and not just one- 
h a lf 'o f the asset) becomes equal 
to the value o f the asset at the 
death o f that spouse (or, i f  applic­
able, on the alternate valuation 
date determined under Code Sec. 
2032). Sec. 1014(b)(6) does not 
distinguish between property that 
is held as community property un­
der automatic (opt out) state laws 
or under e lective  (opt in ) state 
laws. Furthermore, significant au­
thority strongly suggests that com­
munity property under an opt in 
law, such as that adopted in Alas­
ka, would be eligible for the basis 
adjustment at death under Sec. 
1014(b)(6).33

How ever, it is  appropriate to 
note that Code Sec. 1014(b)(6) 
only requires that the property is 
com m unity p roperty  under the 
laws of any State (or possession or 
foreign country). I f  a non-Alaska 
married person or persons trans­
fers property to an Alaska Com­
munity Property Trust, the proper­
ty w ill be community property un­
der the law o f Alaska. Therefore, 
it seems literally to fall under the 
section.

Although it seem s the asset 
which is community property un­
der A laska  law  is “ com m unity 
property . ..  under the community 
property law s o f [a] Sta te ," it is 
possible the courts w ill hold oth­
erw ise .36 A ccordingly, married 
couples should elect Into the Alas­
ka com m unity property system  
only i f  that form o f ownership re­
flects their w ishes regardless of 
whether the jasls o f the surviving 
spouse's interest in the property
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4. Alaska Stat. 34.75 030 (Mlchie 1998).
5. See, e g .  Alaska Stat. 34 7 5 .1101(c) 

(Mlchie 1998).
6. See, eg., Alaska Stat. 34.75.30(c) (Mlchlc 

• 1998).
7. 5c«, e.g., Alaska Stat. 34.75 040 and 

34.75.909(d) (Michle 1998).
8. Alaska Stat. 34.75.010 (Michle 1998)
9. Alaska Stat. 34.75.050 (Michle 1998).
10. Alaska Stat 25.24.160(d) (Michle 1998).
11. Alaska Stat. 13.12.208(d) (Michle 1998).
12. Alaska Stat. 34 .75 .090(g) and (h ) 

(Michle 1998).
13. Alaska Stat 34.75 60(b) (Michle 1998).
14. A similar requirement exists for an Alas­

ka Community Property Agreement. See, 
Alaska S a t  34.75.09'Kb) (Mlchie 1998).

15. See Mullane v. Central Hanover B ank  
6  Trust Co., 339 U.S. 306 (1950).

16. Restatement (2d) Conflicts of Law, Sec. 
268.

17. Hughes v. Commissioner o f  Internal 
Revenue, 104 F.2d 144 (9th Clr. 1939); 
Noble v. Rogan, 49 F.Supp. 370 
(S.D.Cal.1943); Application o f  Byre, 133 
N.Y S.2d 511 (1954); M attel o f  Grant- 
SutHe, 205 Misc. 940, 129 N.Y.S.2d 572 
(1954); M atter o f  Carter, 13 Misc. 2d 
1040,178 N.Y.S.2d 569 (1958).

18. Restatement (2d) Conflicts of Law, Sec. 
270.

19. Restatement (2d) Conflicts of Law, Sec. 
276. ,  fc,

20. Fuller v. McKlm, 187 Mich. 667, 154 
N.W. 55 (1915); Knox v. Jones, 47 N.Y. 
389 (1872); Matter o f  Osborn, 151 Misc.

52,270 N.Y.S. 616 (1934); In  re Sand- 
ford's mi, 81 N.Y.S.2d 377 (1948); In re 
Fagan'S Estate, 84 N.Y.S.2d 558 (1948); 
In  re Ptaxsa's Estate, 130 N.Y.5.2d 244 
(1954); In  re Masters mi, 136 N.Y.S.2d 
907 (1954); In re Warburg's Estate, 237 
N.Y.S.2d 557 (1963).

21. Bowen v. Prank, 179 Ark. 1004, 18
S.W.2d 1037 (1929); Veacb v. Veacb, 205 
Ga. 185, 53 SJ1.2d 98 (1949); Peet v. Peet, 
229IU. 341, 82 N.B. 376 (1907); Scofield 
v. Hadden, 206 Iowa 597. 220 N.W. 1 
(1928); Thompson v. Penn, 149 Ky. 158, 
148 S.W. 33 (1912); In  re Estate o f  
Henche, 220 Minn. 414, 19 N.W.2d 718 
(1945); Minot v. Minot', \1  App.Dlv. 521, 
45 N.Y.S. 554 (1st Dep’t 1897); Matter o f  
Good, 304 N.Y. 110, 106 N.B.2d 36 
(1952), a ffg  278 App.Dlv. 806, 927, 104 
N.Y.S.2d 804 (1st Dep’t 1951), a ffg  278 
App.Dlv. 806,927,104 N.Y.S.2d 804 (1st 
D ep’t 1951), a f fg  96 N.Y.S.2d 798 
(1950).

22. G reenwood v, Page, 138 F.2d 921 
(D.C.Clr. 1943); Guerard v. Guerard, 73 
Ga. 506 (1884); Brown v. Ramsey, 74 Ga. 
210 (1884) (Inter vivos trust), Keith v. 
Eaton, 58 Kan. 732, 51 P. 271 (1897); 
Houghton v. Hughes, 108 Me. 233, 79 A. 
909 (1911); Martin v. Bsllch, 229 Miss. 
234, 90 So.2d 635 (1956); Zom bro v. 
Moffett, 329 Mo. 137, 44 S.W 2d 149 
(1931); Applegate v. Brown, 344 S.W.2d 
13 (Mo. 1961); Cary v. C arm an, 116 
Misc. 463,190 N.Y.S. 193 (1921).

23. As a general rule, a terminable Interest
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does not qualify for the marital deduc­
tion. Code Sec. 2523cbXl). Certain te r  
mlnablc Interests may so qualify. See, eg., 
Code fee. 2523(e), 2523(0.

24. As a general rule, no marital deduction 
is allowed If the transferor's spouse Is not 
a citizen of the United States. Code Sec. 
2523(1).

25. See, eg., Reg. Sec. 20.2056(c>2(bXlXD. 
a  Rev. RuL 72-33.1972-2 C.B. 530.

26. Code Sec. 2523(e).
27. Reg. Sec. 25.2523(c>l(0(8). See, also, 

Reg. Sec. 25.2523(0-1(0, Example 2  and 
Example 3.

28. See, generally, Reg. Sec. 25.2511-2.
29. Code Secs. 672(e), 673. 676 and 677. 

The trust may be a grantor trust for In­
come tax purposes for other reasons as 
well. See, Code Sec. 674 (control of bene­
ficial Interests In the trust) and 675 (ad­
ministrative powers).

30. See, generally, Blattmachr & Semblcr, 
“Crummey Pow ers and Incom e Taxa­
tion”, The Chase Review Only 1995).

31. See PLR 9321050, essentially reversing 
PLR 9026036.

32. As mentioned above, the trust may be a 
grantor trust for other or additional rea­
sons.

33. Code Sec. 1041.
34. As mentioned above, It may be a grantor 

trust for other or additional reasons.
35. On the validity of a consensual commu­

nity property law for this purpose, see 
Comm'r v. Harmon, 323 US 44 (1944); 
and M cCollum  v. V 'tited  States, 58-2 
USTC 1 9957 (USDC ND Ok. 1958); and 
also see Rev. Rul. 77-359,1977-2 C.B. 24. /

36. The IRS seems to accept that separate 
property converted to community prop­
erty by agreement is community property 
for Federal income tax purposes, at least 
under an opt-out system. See Rev. Rul. 77- * 
359, supra. ,

37. If, asi suggested by Rev. Rul. 77-359, 
su^ra, the transmutation of separate to 
community property is a gift, Code. S- \  
1014(e) may contro l notw ithstanding 
Code Sec. 10l4(bX6).

38. See, Code Sec. 2523(0(2).
39. Caution should be exercised In convert­

ing certain assets to community property, 
for Instance, If one spouse owns a policy 
of Insurance on the life of the other, the 
conversion presumably will cause the in­
sured spouse to hold an incident of own­
ership in the policy potentially causing 
proceeds paid at death to be Included in 
his or her estate. Cf. Estate o f  Cervon v. 
Commissioner, 111 P.3d 1252 (5th Clr.
1997). It may be Inappropriate also for 
one spouse to convert qualified plan and 
similar interests Into community proper­
ty. Generally such interests represent In­
come In respect o f a deceden t under 
Code See. 691(a) which, under Code Sec. 
1014(c), do not receive the Income tax- 
free step-up In basis under Code Sec. 
1014(a), but complications of such own­
ership can arise In the non-partlclpant 
spouse dies first.

40. See, Alaska Stat. 34.75.110(e) (Michle
1998).

41. See, eg., Harvey v. United Slates, 185 
P. 2d 463 (7th Clr. 1950).



Sec. 1 0 .4 5 .0 5 0 . Is su an ce  o f sh a re s .

A professional corporation may issue shares of its capital stock to persons licensed by a 
regulatory board o f the state to render the professional service specified in the articles of 
incorporation. It may not issue shares to any other person.

Sec. 13.36.020. Effect of failure to register.

A trustee who fd ls to register a trust in a proper place as required by AS 13.36.005 - 
13.36.025, for purposes o f any proceedings initiated by a beneficiary o f the trust before 
registration is subject to the personal jurisdiction of any court in which the trust could 
have been registered. In addition, any trustee who, within 30 days after receipt of a 
written demand by a settlor or beneficiary o f the trust, fails to register a trust as required 
by AS 13.36.005 - 13.36.025 is subject to removal and denial o f compensation or to 
surcharge as the court may direct. A provision in the terms of the trust purporting to 
excuse the trustee from the duty to register, or directing that the trust or trustee is not 
subject to the jurisdiction of the court, is ineffective.

Sec. 13.36.035. C ourt jurisdiction; choice of law.

(a) The court has exclusive jurisdiction of proceedings initiated by interested parties 
concerning the internal affairs of trusts, including trusts covered by (c) o f this section. 
Except as provided in (c) and (d) of this section, proceedings that may be maintained 
under this section are those concerning the administration and distribution of trusts, the 
declaration of rights, and the determination o f other matters involving trustees and 
beneficiaries of trusts. These include proceedings to

(1) appoint or remove a trustee;

(2) review trustees' fees and to review and settle interim or final accounts;

(3) ascertain beneficiaries, determine any question arising in the administration or 
distribution of any trust including questions o f construction of trust instruments, instruct 
trustees, and determine the existence or nonexistence of any immunity, power, privilege, 
duty, or right; and

(4) release registration of a trust.

(b) Neither registration of a trust nor a proceeding under this section results in 
continuing supervisory proceedings. The management and distribution of a trust estate, 
submission of accounts and reports to beneficiaries, payment o f trustee's fees and other 
obligations o f a trust, acceptance and change o f trusteeship, and other aspects o f the 
administration of a trust shall proceed expeditiously consistently with the terms of the 
trust, free o f judicial intervention and without order, approval or other action of any



court, subject to the jurisdiction o f  the court as invoked by interested parties or as 
otherwise exercised as provided by law.

(c) A  provision that the laws o f  this state govern the validity, construction, and 
administration o f  the trust and that the trust is subject to the jurisdiction o f  this state is 
valid, effective, and conclusive for the trust if

(1) some or all o f  the trust assets are deposited in this state and are being 
administered by a qualified person; in this paragraph, "deposited in this state" includes 
being held in a checking account, time deposit, certificate o f  deposit, brokerage account, 
trust company fiduciary account, or other similar account or deposit that is located in this 
state;

(2) a trustee is a qualified person who is designated as a trustee under the governing 
instrument or by a court having jurisdiction over the trust;

(3) the powers o f  the trustee identified under (2) o f  this subsection include or are 
limited to

(A) maintaining records for the trust on an exclusive basis or a nonexclusive basis;
and

(B) preparing or arranging for the preparation of, on an exclusive basis or a 
nonexclusive basis, an income tax return that must be filed by the trust; and

(4) part or all o f  the administration occurs in this state, including physically 
maintaining trust records in this state.

(d) The validity, construction, and administration o f  a trust with a state jurisdiction 
provision are determined by the laws o f  this state, including the

(1) capacity o f  the settlor;

(2) powers, obligations, liabilities, and rights o f  the trustees and the appointment and 
removal o f  the trustees; and

(3) existence and extent o f  powers, conferred or retained, including a trustee's 
discretionary powers, the powers retained by a beneficiary o f  the trust, and the validity o f  
the exercise o f  a power.

(e) [ Repealed, Sec. 22 ch 105 SLA 1998].



Sec. 13.36.055. Proceedings for review o f  employment o f  agents and review o f  
compensation o f  trustee and employees o f  trust.

On petition o f  an interested person, after notice to all interested persons, the court may 
review the propriety o f  employment o f  any person by a trustee including any attorney, 
auditor, investment advisor or other specialized agent or assistant, and the reasonableness 
o f  the compensation o f  any person so employed, and the reasonableness o f  the 
compensation determined by the trustee for the trustee's services. Any person who has 
received excessive compensation from a trust may be ordered to make appropriate 
refunds.

Sec. 13.36.090. Trustee's duties; appropriate place o f  administration; deviation.

A  trustee is under a continuing duty to administer the trust at a place appropriate to the 
purposes o f  the trust and to its sound, efficient management. I f the principal place o f  
administration becomes inappropriate for any reason, the court may enter any order 
furthering efficient administration and the interests o f  beneficiaries, including, if  
appropriate, release o f  registration, removal o f  the trustee and appointment o f  a trustee in 
another stale. Trust provisions relating to the place o f  administra*;on and to changes in 
the place o f  administration or o f trustee control unless compliance would be contraiy to 
efficient administration or the purposes o f  the trust. Views o f  adult beneficiaries shall be 
given weight in determining the suitability o f  the trustee and the place o f  administration.

Sec. 13.36.157. Trustee's special power to appoint to other trust.

(a) Subject to (d) o f  this section, unless the terms o f  the instrument expressly provide 
otherwise, a trustee who has authority under the terms o f  an instrument or irrevocable 
inter vivos agreement to invade the principal o f  a trust for the benefit o f  a beneficiary 
who is eligible or entitled to the income o f the trust may exercise without prior court 
approval the trustee's authority by appointing, whether or not there is a current need to 
invade the principal under any standard stated in the governing instrument, part or all o f  
the principal o f the trust in favor o f  a trustee o f  another trust under an instrument other 
than that under which the power to invade was created if  the exercise o f  this authority

(1) does not reduce any fixed income interest o f  a beneficiary o f  the invaded trust;

(2) is in favor o f  the beneficiaries o f  the invaded trust;

(3) does not violate the limitations on validity under AS 34.27.051 or 34.27.100; and

(4) results, in the appointed trust, in a standard for invading principal that is the same 
as the standard for invading principal in the invaded trust.

(b) This section applies to a trust governed by the laws o f  this state, including a trust 
whose governing jurisdiction is transferred to this state.



(c) The exercise o f  the power to invade the principal o f  a trust under (a) o f  this 
section is considered to be the exercise o f  a special power o f  appointment.

(d) The governing instrument o f  an appointed trust may provide that, after a time or 
an event specified in the governing instrument, the trust assets o f  the appointed trust 
remaining after the time or event shall be held for the benefit o f  the beneficiaries o f  the 
invaded trust on terms and conditions regarding the nature and extent o f  the interests o f  
the beneficiaries o f  the invaded trust that are substantially identical to the terms and 
conditions governing the interests o fth e  beneficiaries in the invaded trust.

(e) In this section,

(1) "appointed trust" means the trust to which principal is appointed under (a) o f  th»s 
section;

(2) "invaded trust" means the trust whose principal is invaded under (a) o f  this 
section.

Sec. 13.36.198. Liability for violations.

If a trustee violates a provision o f AS 13.36.105 - 13.36.220, the trustee may be removed 
as trustee and denied compensation in whole or in part, and a beneficiary, co-trustee, or 
successor trustee may treat the violation as a breach o f  trust.

Sec. 13.36.390. Definitions.

In this chapter,

(1) "party in interest" means, i f  the trust is

(A) revocable and i f  the settlor is incapacitated, the settlor's legal representative 
under applicable law or the settlor's agent under a durable power o f  attorney; or

(B) irrevocable,

(i) each trustee serving at the time;

(ii) each beneficiary entitled to receive a mandatory distribution o f  income or 
principal from a trust or, i f  a beneficiary entitled to receive a mandatory distribution o f  
income or principal from a trust is not 19 years o f  age or is incapacitated, the 
beneficiary's legal representative under applicable law or the beneficiary's agent under a 
durable power o f  attorney; and

(iii) each vested remainder beneficiary in existence at the time or, i f  a vested 
remainder beneficiary is not 19 years o f  age or is incapacitated, the vested remainder



beneficiary's legal representative under applicable law or the vested remainder 
beneficiary's agent under a durable power o f  attorney.

(2) "qualified person" means

(A) an individual who, except for brief intervals, military service, attendance at an 
educational or training institution, or for absences for good cause shown, resides in this 
state, whose true and permanent home is in this state, who does not have a present 
intention o f  m oving from this state, and who has the intention o f  returning to this state 
when away;

(B) a trust company that is organized under AS 06.26 and that has its principal place 
o f  business in this state; or

(C) a bunk that is organized under AS 06.05, or a national banking association that is 
organized under 12U .S.C . 21 -216d , i f  the bank or national banking association 
possesses and exercises trust powers and has its principal place o f  business in this state;

(3) "settlor" me.^ns a person who transfers property in trust and includes a person 
who furnishes the property transferred to a trust even if  the trust is created by another 
person.

(4) "state jurisdiction provision" means a provision that the laws o f  this state govern 
the validity, construction, and administration o f  a trust and that the trust is subject to the 
jurisdiction o f  this state.

Sec. 13.38.460. Selection o f percentage after charitable trust election.

(a) After a trustee has elected under AS 13.38.440 for the trust to be governed by AS 
13.38.440 - 13.38.490, the trustee shall, in a writing maintained as part o f  the permanent 
records o f  the trust, select the percentage o f  the value o f  the trust that will be considered 
income and determine that it is consistent with the long-term preservation o f  the real 
value o f the principal o f  the trust, but the percentage may not be less than two percent or 
more than seven percent each year o f  the principal value o f  the '.rust. The trustee may 
elect to change a percentage previously selected i f  the trustee determines that the new 
percentage is consistent with the long-term preservation o f  the real value o f  the principal 
o f  the trust, but may not change the percentage more frequently than once every 10 years.

(b) For a charitable trust required by 26 U.S.C. 4942 (Internal Revenue Code) to 
distribute a higher amount than the percentage selected under (a) o f  this section, the 
amount required by 26 U.S.C. 4942 (Internal Revenue Cr de) controls over the percentage 
selected.



Sec. 13.38.480. V a l u e  determination.

For the purposes o f  applying AS 13.38.440 - 13.38.490, the value o f  the trust is the fair 
market value o f  the cash and other assets held by the trustee with respect to the trust, 
whether these assets would be considered income or principal under the other provisions 
o f  this chapter, determined at least annually. In the discretion o f  the trustee, the value o f  
the trust may be averaged over a period o f  three or more preceding years when the trust 
has been administered as a unitrust under this section for at least three years.

Sec. 34.40.110. Restricting transfers o f  trust interests.

(b) If a trust contains a transfer restriction allowed under (a) o f  this section, the transfer 
restriction prevents a creditor existing when the trust is created or a person who 
subsequently becomes a creditor from satisfying a claim out o f  the beneficiary's interest 
in the trust, unless the creditor is a creditor o f  the settlor and

(1) the settlor's transfer o f  property in trust was made with the intent to defraud that 
creditor, and a cause o f action or claim for relief with respect to the fraudulent transfer 
complies with the requirements o f  (d) o f  this section;

(2) the t  ast, except for an eligible individual retirement account trust, provides that the 
settlor may revoke or terminate all or part o f  the trust without the consent o f  a person 
who has a substantial beneficial interest in the trust and the intere t would be adversely 
affected by the exercise o f  the power held by the settlor to revoke or terminate all or part 
o f  the trust; in this paragraph, "revoke or terminate" does not include a power to veto a 
distribution from the trust, a testamentary nongeneral power o f  appointment or similar 
power, or the right to receive a distribution o f  income, principal, or both in the discretion 
o f  a person, including a trustee, other than the settlor, or a right to receive a distribution 
o f  income or principal under (3)(A), (B), (C), or (D) o f  this subsection;

(3) the trust, except for an eligible individual retirement account trust, requires that all or 
a part o f  thf .-ust's income or principal, or both, must be distributed to the settlor; 
however, this paragraph does not apply to a settlor's right to receive the following types 
o f  distributions, which remain subject to the restriction provided by (a) o f  this section 
until the distributions occur:

(A) income or principal from a charitable remainder annuity trust or charitable remainder 
unitrust; in this subparagraph, "charitable remainder annuity trust" rnd "charitable 
remainder unitrust" have the meanings given in 26 U.S.C. 664 (Internal Revenue Code) 
as that section reads on October 8, 2003, and as it may be amended;

(B) a percentage o f  the value o f  the trust each year as detennined from time to time under 
the trust instrument, but not exceeding the amount that may be defined as income under 
AS 13.38 or under 26 U.S.C. 643(b)(Internal Revenue Code) as that subsection reads on 
October 8, 2003, and as it may be amended;



(C) the transferor's potential or actual use o f  real property held under a qualified personal 
residence trust within the meaning o f  26 U.S.C. 2702(c)(Intemal Revenue Codt) as that 
subsection reads on September 15, 2004, or as it may be amended in the future; or

(D ) income or principal from a grantor retained annuity trust or grantor retained unitrust 
that is allowed under 26 U.S.C. 2702 (Internal Revenue Code) as that section reads on 
September 15, 2004, or as it may be amended in the future; or

(4) at the time o f  the transfer, the settlor is in default by 30 or more days o f  making a 
payment due under a child support judgment or order.
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disability as a result o f certain diseases for certain occupations."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE O F ALASKA:

* Section 1. AS 23.30 is amended by adding a new section to read:

Sec. 23.30.121. Presumption of coverage for disability from diseases for 

certain occupations, (a) There is a presumption that a claim for compensation for 

disability as a result o f the diseases described in (b) and (c) of this section for the 

occupations listed under (b) and (c) of this section is within the provisions of this 

chapter. This presumption o f coverage may be rebutted by a preponderance of the 

evidence. The evidence may include the use of tobacco products, physical fitness and 

weight, lifestyle, hereditary factors, and exposure from other employment or 

noncmploymcnt activities.

(b) For a fire fighter covered under AS 23.30.243,

(1) there is a presumption that a claim for compensation for disability

A BILL

FOR AN ACT ENTITLED

f IAn Act relating to the presum ption o f coverage for a workers' com pensation claim for

- I -
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1 as a result of the following diseases: within the provisions of this chapter

2 I (A) respiratory disease;

3 (B) cardiovascular events that are experienced within 72 hours

4 after exposure to smoke, fumes, or toxic substances; and

5 (C) the following cancers;

6 (0  primary brain cancer;

7 (ii) malignant melanoma;

8 (iii) leukemia;

9 (iv) non-Hodgkin's lymphoma;

10 (v) bladder cancer;

11 (vi) ureter cancer;

12 (vii) kidney cancer; and

13 I (viii) prostate cancer;

14 j (2) notwithstanding AS 23.30.100(a), following termination of service,

15 the presumption established in (1) of this subsection extends to the fire fighter for a

16 period of three calendar months for each year of requisite service but may not extend

17 more than 60 c alendar months following the last date of employment;

18 (3) the presumption established in (1) of this subsection applies only to

19 an active or former fire fighter who has a disease described in (1) of this subsection

20 I that develops or manifests itself after the fire fighter has served at least seven years

21 and who

22 (A) was given a qualifying medical examination upon

23 becoming a fire fighter or during employment as a fire fighter that did not

24 show evidence o f the disease; and

25 (B) with regard to diseases described in (1)(C) o f this

26 subsection, demonstrates that, while in the course of employment as a fire

27 fighter, the fire fighter was exposed to a known carcinogen, as defined by the

28 International Agency for Research on Cancer or the National Toxicology

29 Program, and the carcinogen is associated with a disabling cancer.

30 (c) The presumption in this subsection appiies to fire fighters covered under

31 AS 23.30.243, peace officers, anJ emergency medical and rescue personnel. In this

WORK DRAFT WORK DRAFT 25-LS0748\C
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subsection, "emergency medical and rescue personnel" means a trauma technician, 

emergency medical technician, rescuer, or mobile intensive care paramedic who is a 

paid employe e of a first responder service, a rescue service, an ambulance service, ora 

fire department that provides emergency medical or rescue services as part of its 

duties; under this subsection,

(1) there is a presumption that a claim for compensation for disability 

as a result of the following contagious diseases is within the provisions of this chapter:

(A) human immunodeficiency virus;

(B) acquired immunodeficiency syndrome;

(C) all strains of hepatitis;

(D) meningococcal meningitis;

(E) mycobacterium tuberculosis; and

(F) any uncommon infectious disease the contraction of which 

the United States Secretary o f Labor determines to be related to the hazards to 

which an employee in fire protection activities may be subject.

(2) the presumption established in (1) of this subsection applies only to 

fire fighters covered under AS 23.30.243, peace officers, and emergency medical and 

rescue personnel who were given a qualifying medical examination upon becoming or 

during service as a fire fighter, peace officer, or provider of emergency medical or 

rescue ser\ cs who did not show evidence o f the disease.

(d) The provisions o f (b)(1)(A) and (B) o f this section do not apply to a fire 

fighter who develops a cardiovascular or lung condition and who has a history of 

tobacco product use as established under (f)(2) o f this section.

(e) The provisions of (c)(2) of this section may not be interpreted to require a 

municipality or other employer of fire fighters covered under AS 23.30.247, peace 

officers, or emergency medical and rescue personnel, including a municipality or other 

organization that uses volunteers, to provide a qualifying medical examination.

(f) The department shall, by regulation, define
__ - - —

(1) for purposes of (b)(1) - (3) and (c)(1) - (2) o f this section, the type 

and extent of the medical examination that is needed to eliminate evidence of the 

disease in an active or former fire fighter; and

WORK DRAFT WORK DRAFT 25-LS0748\C
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(2) for purposes of (d) of this section, the nature and quantity of a 

person's tobacco product use; the standards adopted under this paragraph shall use or 

be based on existing medical research.

(g) In this section, "fire fighter" has the meaning given in AS 09.65.295.

* Sec. 2. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:

APPLICABILITY. The presumption of coverage established by this Act applies to 

claims made on or after the effective date of this Act, even if the exposure leading to the 

occupational disease occurred before the effective date of this Act.

CSHB 200( ) -4-
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Revision Date/T ine (Note it correction):________________________Department: Labor and Workforce Development
Title: Workers' Comp: Disease Presumption_________RDU: Workers' Compensation__________
_____________ *___________________________________________ Component: Workers’ Compensation__________
Sponsor: Representative Dahlstrom________________________________________________________________
Requester: House Labor and Commerce_________________ Component Number: 344

STATE OF ALASKA Fiscal Note: HB200-DQLWD-WC-04-20-07

2007 LEGISLATIVE SESSION Bill Version: HB200__________________________

() Publish Date: ___________

Expenditures/Revenues____________________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted tielow._____________________
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING * * * * • *

ICAPITAL EXPENDITURES | 1 ~  I | I I I
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FUND SOURCE_____________________________________________(Thousands of Dollars)
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1003 GF Match
1004 GF
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Other (Specify Type-Do not abbreviate)

TOTAL * • tk • * •

Estimate of any current year (FY2007) cost: None
Mark this box (X) if funding for ihis bill is included in the Governor's FY 2008 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)

The broadly applicable presumptions included in the bill could result in numerous claims. The seriousness 
of the covered conditions would involve large amounts of benefits, and those factors coupled with the 
broad scope of defenses (like heredity and other life exposures) could lead to extensive, complicated 
hearings
* The costs of this proposed legislation cannot be determined in advance as there are no comparable 
Workers' Compensation Act provisions at present. Increased costs, if any, would consist of additional 
personnel needed to resolve disputed claims for benefits based upon the new presumptions.

Prepared by: Paul F. Llaankle, Director Phone: 465-6059
Division: Workers' Compensation  Date/Time: 4/20/07 9 11 AM
Approved by: Click Bishop, Commissioner____________________________________ Date: 4/20/2007______
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Bill Version:
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HB  200

Administration

Sponsor
Requester

for w/c claims for certain occupations
Risk Management

Representative Dahlstrom et al
Component Risk Management

Labor and Commerce

Expenditures/Revenues

_  Component No. 

(Thousands of Dollars)

71

OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING * • * • •

ICAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) |

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specif/ Type-Do not abbreviate)

TOTAL • • • • * •

Estimate of any current year (FY2007) cost: |______*_____ |
Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal: 
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Full-time
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ANALYSIS: (Attach a separate page it necessary)
Risk M anagem ent (RM) will be financially impacted by the changes in this legislation. RM adm inisters the self 
insurance program  providing w orkers' compensation protection for all State employees, including illness 
cla im s filed by occupations affected by this legislation.

The se lf insured w orkers' com pensation claim s will realize increased litigation and benefit costs. As the 
num ber of reported exposures will vary by year, it is difficult to present accurate projections.

Future Risk M anagem ent's w orkers' com pensation assessments to those agencies with em ployee 
occupations affected will reflect actual costs incurred as premiums charged each agency are developed from 
actual claims expenses incurred.
Prepared by: J. Brad Thompson, Director
Division Risk_Management_________

Phone 465-5723
Date/Time 4/19/2007 4:00 P.M.
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Date 4/19/2007
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Sec. >H)9.65.29541 Liability involving a peace officer or fire fighter.

(a) A peace officer or fire fighter injured while in the line o f duty or the personal representative o f  a peace officer 01 
fire fighter who died in the line o f  duty may not bring a civil action to recover damages for a negligent act or omission il 
the negligent act or omission created the need for the activity being performed by the peace officer or fire fighter.

(b) This section does not apply to a negligent act or omission that is unrelated to the activity that created the need ft 
the presence o f  the peace officer or fire fighter.

(c) In this section, "fire fighter" means a person employed by a municipal fire department or who is a member o f  a 
volunteer fire department registered with the state fire marshal, or a person registered for purposes o f  workers' 
compensation with the state fire marshal as a member o f  a volunteer fire department

Sec. 09.65.300. Immunity for providing free health care services.

(a) Except as otherwise provided in this section, a health care provider who provides health care services to another 
person is not liable for civil damages resulting from an act or omission in providing the health care services if  the health 
care

(1) provider is licensed in this state to provide health care services;

^ | )  services provided were within the scope o f the health care provider's license;

(3) services were provided at a medical clinic, medical facility, nonprofit facility, temporary emergency site, or oth< 
facility owned or operated by a governmental entity or nonprofit organization and the health care provider was acting 
within the scope o f the provider's responsibilities in the medical clinic governmental entity, or nonprofit organization;

(4) services were provided voluntarily and without pay to the health care provider for the services, except as 
provided in (b)(2) and (3) o f  this section; and

(5) provider

(A) obtains informed consent from the person receiving the health care services as described under AS 09.55.556_, 
except in the case o f  an emergency; and

(B) provides the person receiving the health care services advance written notice o f  the immunity provided under 
this section to a health care provider when providing voluntary health care services as described under this section.

(b) This section does not preclude

(1) liability for civil damages that are the result o f  gross negligence or reckless or intentional misconduct;

(2) a health care provider from receiving payment or being reimbursed for expenses, including travel and room and 
b o i^ ^ 'h ile  providing voluntary services;

(3) a medical clinic or facility from charging for its services.

http://www.legis.state.ak.us/cgi-bin/folioisa.dll/stattx06/query=09!2E65!2E295/doc/{t3152}/pageitems={bo... 4/1/2C
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0 3 -3 0 -2 0 0 6 House J o u rn a l 2958
T he re  b e in g  no o b je c t io n ,  i t  was so o rd e re d .

R e p re s e n ta t iv e  C o g h i l l  moved and asked  unanim ous c o n s e n t t h a t  
CSSSHB 3 1 (F IN ) be c o n s id e re d  e n g ro s s e d , advanced  t o  t h i r d  re a d in g ,  
and p la c e d  on f i n a l  p a ssa g e . T he re  b e in g  no o b je c t io n ,  i t  was so 
o rd e re d .

CSSSHB 3 1 (F IN ) was re a d  th e  t h i r d  t im e .

The q u e s t io n  b e in g :  " S h a l l  CSSSHB 3 1 (F IN ) pass  th e  H ouse?" The
r o l l  was ta k e n  w i th  th e  f o l lo w in g  r e s u l t :

CSSSHB 3 1 (F IN )

Y eas: A n d e rso n , B e rk o w itz ,  C h e n a u lt,  C is s n a , C ra w fo rd , C r o f t ,
D a h ls tro m , E lk in s ,  F o s te r ,  G ara , G a rd n e r, G a tto ,  G u tte n b e rg , H a r r is ,  
H aw ker, Holm , J o u le ,  K ap sn e r, K e r t t u la ,  K o t t ,  LeDoux, Lyn n ,
M cG u ire , M eyer, Moses, Neuman, O ls o n , Ramras, R okebe rg , S a lm on, 
S am uels, S e a to n , S t o l t z e ,  Thomas

N ays: C o g h i l l ,  K e l ly ,  K o h r in g

E xcused : G ru e n b e rg , W ils o n

A b s e n t: W eyhrauch

And so , CSSSHB 3 1 (F IN ) p asse d  th e  House and was r e f e r r e d  to  th e  
C h ie f  C le r k  f o r  e n g ro s sm e n t.

T h ir d  R ead ing  
F in a l  Passage

YEAS: 34 NAYS: 3 EXCUSED: 2 ABSENT: 1

B i l l  R o o t :  [ Display Bill Root | Next Bill |

To R e p o r t P rob lem s w i th  B a s is  I n q u i r y

L iv e  KTOQ S tream s

R e tu rn  to  B a s is  M ain  Menu (2 4 th  L e g is la tu r e )

R e tu rn  to  L e g is la t u r e  Home Page

http://www.legi.s.stale.ak.us/basis/getJrn_page.asp?session=24&bill=HB31&jm=2958&hs... 4/12/2007
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L e g i s l a t i v e  R e s e a r c h  R e p o r t
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P r e s u m p t i v e  D isa b il it y  La w s

P r e p a r e d  f o r  S e n a t o r  H o l l is  F r e n c h  

B y  P a t r ic ia  Y o u n g , M a n a g e r

You asked  for inform ation on p resum ptive  d isab ility  laws in o ther sta tes As you m ay know, such 
laws link certa in  occupations with the occu rrence  of d iseases and cond itions known to be 
associa ted  w ith  those occupations These laws estab lish  a p resum ption  that, for exam ple, the 
death o r d isab ility  of a fire fighter from  3 ca rd iovascu la r d sease, certa in  cancers, o r certa in 
in fectious d iseases is job -re la ted  fo r purposes of w orker's  com pensa tion  and d isab ility  re tirem ent 
The p resum ption  shifts the burden o f p roo f from  the em p loyee  to the em ployer, w ho m ust a ttem pt 
to prove that the d isease or condition  arose from  causes o the r than the occupation

Law m akers  in 41 states have enacted som e form  o f p resum ptive  d isab ility  law according to the 
In ternationa l A ssocia tion  of F ire F igh te rs (IAFF) 1 W e  a ttach a chart provided by the IAFF, which 
gives som e deta il on coverage am ong sta tes ? The sta tu tes vary w idely, but as you will see, m ost 
o f these laws cover heart and lung d iseases, laws in only ten sta tes cover certa in cancers and 
certa in  in fectious d iseases as weil as the ca rd iovascu la r d iseases 3

M any sta tes laws a llow  for p re -em ploym ent screening N evada law, for exam ple, requ ires that 
police o fficers, fire fighters and em ergency m edica l a ttendants subm it to a blood test to screen for 
hepatitis  C upon em ploym ent upon the com m encem en t o f coverage, and annually the rea fte r 
during  em p loym ent Also, un less such ind iv iduals have been vacc inated they m ust subm it to 
sim ila r testing fo r hepatitis A and B

The following ten jurisdictions have no presumptive disability law A laska Arkansas Delaware District of Columbia 
M ississippi Montana New Mexico North Carolina West Virginia and Wyoming

' Attachment A  International Association o* Fire Fighters State Presumptive Disability Laws The International 
Association of Fire Fighters represents more than 280 000 professional fire fighters and emergency medical responders 
across the U S ana Canada

! States covering some form of each category ot d isease or condition are Alabama Illinois Indiana Minnesota 
Nevada North Dakota Oklahoma Texas Virginia and Washington According to the National Volunteer Fire Council, at 
Pennsylvania provides worker s compensation benefits to volunteer emergency service responders as well as to career 
responders who contract hepatitis C while on the job We attach copies of statutes from Minnesota Nevada Virgin,a and 
Washington as Attachments B through E respectively Preceding each set of statutes we include the IAFF description 
Irom tnal organisation's website, http /Avwtv laff org/sate/content/presumplive/.nlselect asp

907-465-3991 

907 -465 3908 (ta<-)

A l a s k a  L e g i s l a t u r e  

L e g i s l a t i v e  R e s e a r c h  S e r v i c e s
tv 3 teqis state ak iis'Research/research_home him

State capital 
Juneau Ah 99801



In some states factors that can be used to rebut the presumption are explicit in statute or 
regulation Washington law, for example, specifies that the presumption of occupational disease 
may be rebutted by a preponderance of the evidence Evidence may include factors such as use 
of tobacco products, physical fitness and weight, lifestyle, hereditary factors, and exposure from 
other employment or nonemployment activities

As Attachment F we include copies oi model presumptive disability laws provided by the 
International Association of Fire Fighters As you will see these model laws include coverage for 
cardiovascular diseases, cancer, and infectious diseases related to the line of duty for fire fighters 
and emergency medical providers Also included is an IAFF model law relating to death benefits 
for the dependents of public safety officers who die while or from acting in line of duty For the 
purpose of this law, public safety officer includes individuals serving in a public agency in an 
official capacity, with or without compensation, as a law enforcement officer, fire fighter, or 
member of a public rescue squad or ambulance crew

We hope this information is useful Please let us know if you have questions or need additional 
information
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Attachmen t  A

International Association of Fire Fighters 
"State Presumptive Disability Laws"



S t a t e  P r e s u m p t i v e  D i s a b i l i t y  L a w s

Ihe following states have presumptive disability laws which recognize that fire fighters 
are at increased risk for certain illnesses. The laws create a presumption that the 
specified diseases are job related. Because the laws vary greatly from state to state, 
readers should review the specific state laws to determine the law’s application.

|  State ! HeartDisease Lung Diyease
Jf ‘ ■A . ..

C an cer .
Infectious
Diseases

A lab am a y

| AlasKa

A rizona i....
y * y *

; A rkan sas 1 1

. California y r ..........✓

i Colorado ^ ✓ ✓

Connecticut ✓
! 1

D elaw are

District o f  

Columbia 1 1 !
Florida ✓ 1 y  *

i / +
G eorgia ✓ 1 ✓

1 1
Hawaii | ✓

Idaho ^  j /
• - ~ ■ ]

Illinois. ...... ... i
✓ ✓ ✓ v'*

Indiana y  j /  I y  ✓ 1 ✓ 1 ✓ / *

Iowa 1 x

i K ansas y  i y  y
. _ _ . . 1

Kentucky y
'  1

Louisiana i

\ S *

Maine ✓ ! ✓"
J

Mary land
t —  

•/ ! </ ✓*

Massachusetts y  I »z

Michigan y y
.

M innesota y y ✓ -  ,

■ Mississippi
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Nebraska /
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New Jersey 1 -  1
. -----

New Mexico
i
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North Carolina
i
1 North Dakota ✓
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OklahomaL
y v' ✓ y*

Oregon / ✓
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Rhode Island y y y
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j

South Dakota y 1 I

I Tennessee j + \ y** y  ♦ ♦
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.

y *
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Virginia y y

—  — -----------  — -j - y*

Washington V ✓
i

v' y
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.. ..... . . .
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» - 4

...

Wyoming 1
i .... _

------------------------- j ;

* Ind ica te  th a t o n ly  s p e c ifie d  diseases in  these ca te go rie s  a re  covered  
* *  A pp lies  o n ly  to  c e rta in  lo c a lit ie s





Minnesota
C o v e ra g e :  Heart Disease, Infectious disease, Cancer

C o d e  F a r t :  Minnesota Statutes Chapter 176: Worker 's ' C om pensat ion , W orkers’ compensation- definitions 
§ 176 .011 Subd. 15 (c)Chapter 299A 465

D e s tr ip t io n :  § 176 011 Subd. 15 (a) "Occupational disease" m eans a disease arising out o f  and in the 
course o f  employment peculiar to the occupation in which the employee is engaged and due to causes in 
excess o f  the hazards ordinary o f  employment and shall include undulant fever Ordinary diseases o f  life to 
which the general public is equally exposed outside o f  em ploym ent are not compensable, except where the 
diseases follow as an inc iden t . f  an occupational disease, o r  w here the exposure peculiar to the occupation 
makes the disease an occupational disease hazard A disease arises out o f t h e  employment only if there be a 
direct causal connection oetween the conditions under which the work is performed and if the occupational 
disease follows as a natural incident o f  the work as a result o f  the exposure occasioned by the nature o f  the 
employment. An employer is not liable for compensation  for any occupational disease which cannot be 
traced lo the employment as a direct and proximate cause and is not recognized as a hazard characteristic o f  
and peculiar to the trade, occupation, process, or employ ment or which results from a hazard lo which the 
worker would have been equally exposed outside o f t h e  em ploym ent ( b l l f  immediately preceding the date 
o f  disablement or death, an employee was employed on active duty w ith an organized fire or police 
department o f  any municipality, as a m em ber o f t h e  Minnesota State Patrol, conservation officer service, 
state crime bureau, as a forest officer by the Department o f  Natural Resources, state correctional officer,  or 
sheriff  or full-time deputy sheriff  o f  any county, and the disease is that o f  myocarditis, coronary sclerosis, 
pneumonia o r  its sequel, and at the time o f  employm ent such em ployee  was given a thorough physical 
examination by a licensed doctor o f  medicine, and a written report thereof  has been made and filed with 
such organized fire or police department, with the Minnesota State Patrol, conservation officer serv ice, 
state crime bureau, Department o f  Natural Resources. Department o f  Corrections, or sheriffs  department of 
any county , which examination and report negativ ed any ev idence o f  myocarditis, coronary sclerosis, 
pneumonia o r  its sequel, the disease is presumptively anoccupationa! disease and shall be presumed to have 
been due to the nature o f  employ m en ’ If immediately preceding the date o f  d isablement or death, any 
individual who by nature o f  their position provides emergency medical care, or an employee who was 
employed as a licensed police officer under section 626 84, subdivision I , firefighter; paramedic; state 
correctional officer, emergency medical technician: or licensed nurse providing emergency medical care; 
and who contracts an infectious o r  com m unicable  disease to which the e n H o y e e  was exposed in the course 
o f  employment outside o f  a hospital, then the disease is presumptively  an occupational disease and shall be 
presumed to have been due to ’be nature of employment and the presumption may be rebutted by 
substantia! factors brought by the em ployer  or insurer Any substantial factors which shall be used to rebut 
this presumption and which are known lo the em ployer  o r  insurer at the time o f  the denial o f  liability shall 
be comm unicated  to the employee on the denial o f  liability (cl A firefighter on active duty with an 
organized fire department who is unable to perform duties in the department by reason o f  a disabling cancer 
o f  a type caused by exposure to heat,  radiation, o r  a known or suspected carcinogen, as delined by the 
International Agency for Research on Cancer, and the carcinogen is reasonably linked lo the disabling 
cancer, is presumed to have an occupational disease under paragraph (a) I f  a firefighter who enters the 
service after August 1, 1988. is examined by a phy sician prior to being hired and the examination discloses 
the existence of a cancer o f  a type described in this paragraph, the firefighter is not entitled to the 
presumption unless a subsequent medical determination is made that the firelighter no longer has the cancer
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M IN N E S O T A  A N N O T A T E D  S T A T U T E S

Labor. Industry 
C H A P T E R  176 W O R K E R S 'C O M P E N S A T I O N

Minn. Stat § 176 0 1 1 (2 0 0 5 )

17 6 .0 1 1 D efin itions

Subdivision I Terms. For the purposes  o f  this chap te r  the term s dc oed in this  section  have the m ea n ing s  a s ­
cribed to them

Subd. 15. O ccupational disease, (a) "O ccupational d isease"  m eans  a d isease  a r is ing  out o f  and  in the course  o f  
e m p lo y m en t  pecu liar  to the occupation  in w hich the em p loy ee  is e n g ag ed  and  due to  causes  in excess  o f  the h azards  
ordinary o f  em plo ym en t  and  shall include undulan t fever. O rd inary  d iseases  o f  life to which the genera l  pub lic  is 
equally  ex po sed  ou ts ide  o f  em p loy m en t  are  not co m pensab le ,  excep t w h ere  the d iseases  follow as an  inc iden t o f  an  o c ­
cupa tiona l disease, o r  w here  the exposure  pecu lia r  to the occup a t ion  m akes  the d isease  an occup a t io na l  d isease  haza rd  
A d isease  arises out o f  the em p lo ym en t only  i f  there be a d irect causal connec t ion  b e tw een  the con d it ion s  u n d e r  w h ich  
the work is perfo rm ed  and if  the occupat ional d isease  fo llows as a natural incident o f  the w ork as a  result o f t h e  e x p o ­
sure occas ioned  by the nature o f t h e  em p loy m en t  A n em p lo y e r  is not liable for com pen sa t ion  for a n y  o ccupa t iona l 
d isease  w hich  cannot be traced to the e m p lo ym en t as  a d irect and  p ro x im a te  cause and  is not recogn ized  as a hazard  
charac ter is t ic  o f  and  pecu liar  to the trade, occupa tion ,  process,  or e m p lo y m e n t  o r  w hich results from a hazard  to w h ich  
the w o rk e r  w ou ld  have been equally exposed  ou ts ide  o f  the em p lo ym en t .

(b) I f  im m edia te ly  p reced ing  the date  o f  d isab lem ent or death , an e m p lo y ee  was em p lo yed  on ac t iv e  du ty  with an 
o rgan ized  fire o r  po lice  departm en t o f  any m unic ipal i ty ,  as a m em b er  o f t h e  M in neso ta  State Patrol, con se rv a t io n  off icer  
service, s ta te  cr im e bureau, as a forest o ff ice r  by the D epartm en t o f  N atu ra l  R esources ,  state co rrec tiona l o ff icer ,  or 
she r if f  or full-time deputy she r if f  o f  any coun ty ,  and  the d isease  is that o f  m yocard it is ,  coronary  sclerosis ,  p n e u m o n ia  or 
its sequel,  and at the time o f  em p loy m en t  such em p lo yee  w a s  g iven  a tho rough  physica l  exam ina t ion  by a l icensed  d o c ­
tor o f  m edicine, and  a writ ten report th e reo f  has been m ade and  filed with such o rgan ized  lire o r  po l ice  d e p a r tm en t ,  w ith 
the M inn eso ta  State Patrol,  conserva tion  o ff ice r  service, s ta te  cr im e bureau . D epartm en t o f  Natural R esou rces ,  D e p a r t ­
ment o f  C orrect ions, o r  sh e r i f f s  dep a r tm en t  o f  any  county , w h ich  exam in a t io n  and report nega tived  any  ev id enc e  o f  
m yocard it is ,  coronary sclerosis, p n eum o n ia  or its sequel, the d isease  is p resum ptive ly  an occup a t ion a l  d is ea se  and shall 
be p resu m ed  to have  beer, due  to the nature  o f  em ploym en t.  If im mediately  p reced ing  the date  o f  d is a b le m e n t  or dea th ,  
any indiv idual w ho by nature  o f  their  position  prov ides  em e rg en cy  m edica l care, or an em p lo y e e  w ho  was e m p lo y e d  as 
a licensed po lice  off ice r  under  section 626 .84 ,  subdivision I; fi refighter; param ed ic ;  state co rrec tional off icer; e m e r ­
gency medical technician; o r  licensed nurse prov iding e m ergency  m edica l care ,  and w ho contracts  an in fec t ious  or 
co m m u n icab le  d isease  to w hich the em p lo yee  w as exposed  in the co u rse  o f  em p lo y m en t  ou ts ide  o f  a hosp ita l ,  then the 
d isease is presumptiv ely an o ccupa t iona l d isease  and  shall be  p resum ed  to have  been due  to the na ture  o f  e m p lo y m e n t  
and  the p resum ption  may be rebutted  by substantia l factors b rought by the em p lo y e r  or insurer Any subs tan t ia l  fac tors  
w hich  shall be used to rebut this p resum ption  and  w hich are know n to  the em p lo y e r  o r  insurer at the t im e  o f  the  denial 
o f  liability shall be com m u n ica ted  to the em p lo yee  on the den ia l  o f  liability

(c) A firefighter on active duty with an o rgan ized  fire d epa r tm en t  w ho is unable to perform  duties  in the  d ep a r tm en t  
by reason  o f  a d isab ling  can ce r  o f  a type caused  by exposure  to heat,  radiation, or a kn ow n  or suspec ted  ca rc ino gen ,  as 
defined  by  the International A ge n c y  for R esearch  on Cancer,  and the carc inogen  is reason ab ly  linked to  the d isab ling  
cancer,  is p resum ed  to have an occupa t iona l disease under pa rag raph  (a). I f  a f irefighter w ho en ters  the  scrv, ice after 
A ugust I. 1988, is ex am in ed  by a physic ian  prior to being h ired  and the exam ina t ion  d isc loses the ex is te n c e  o f  a can ce r  
o f  a type  descr ibed  in this parag raph ,  the f irefighter is not en ti t led  to the p resu m p tion  unless a subsequen t m e d ica l  d e ­
te rm ination  is m ade  that the f i refighter no longer has the can c e r
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Nevada
Co erage: Cancer, Lung Disease. Heart Disease

C o de  P a r i :  Nevada Rev ised Statutes, Chapter 617, Occupational Disease C ancer as occupational disease 
o f  firemen (NRS §617.453), L ung  disease as occupational diseases o f  firemen and police officers tN R S 
§617 455), Heart diseases as occupational diseases o f  firemen and police officers (NRS §617.457), Bill 4 5 1 
adopted on April 15, 2003, Silicosis and diseases related to asbestos as occupational diseases (NRS 
617 460), "Disability retirement a l lowance" defined (NRS 286.031), "F irefighter"  defined (NRS 286.042), 
Police and F irelighters’ Retirement Fund (NRS 286.225), Eligibility: Age and service o f  police officers, 
firefighters and other em ployees; reduction o f  benefit for retirement before required age (N RS 286,510)

D escrip t ion :  N RS 617 453 C ancer  as occupational disease o f  firemen I. Notwithstanding any other 
provision o f  this chapter, cancer, resulting in either temporary or perm anent disability, or death, is an 
occupational disease and compensable  as such under the provisions o f  this chapter if: (a) The cancer 
develops or manifests itself out o f  and in the course o f  the employment o f  a person who, for 5 years or 
more, has been: (1) Employed in this state in a full-time salaried occupation o f  fire fighting for the benefit 
or  safety o f th e  public, or  (2) A cting as a volunteer fireman in this state and is entitled to the benefits o f  
chapters 616A to 6 I6 D, inclusive, o f  NRS pursuant to the provisions o f  NRS 6 I6 A 145; and (b) It is 
demonstrated that (1) He was exposed, w hile in the course o f  the employment,  to a known carcinogen as 
defined by the International Agency for Research on C ancer o r  the National Toxicology Program; and (2)
1 he carcinogen is reasonably associated with the disabling cancer.  2 With respect to a person who. to r  5 
years o r  more, has been em ployed in this slate in a full-time salaried occupation  o f  fire lighting for the 
benefit or safety o f  the public, the follow mg substances shall be deemed, for the purposes o f  paragraph (b ) 
o f  subsection 1, to be known carcinogens that are reasonably associated with the following disabling 
cancers: (a) Diesel exhaust, formaldehyde and po'ycyclic aromatic hydrocarbon shall be deemed to be 
known carcinogens that are reasonably associated with bladder cancer, (b) Acrvlonitrile , formaldehyde and 
v inyl chloride shall be deemed to be know n carcinogens that are reasonably associated with brain cancer.
(c) Diesel exhaust and formaldehyde shall be deemed to be known carcinogens that are reasonably 
associated with colon cancer, (d) Form aldehyde shall be deemed to be a know n carcinogen that is 
reasonably associated with H o d g k in 's  lymphoma (e) Form aldehyde and poly cyclic aromatic hydrocarbon 
shall be deemed to be known carcinogens that are reasonably associated w ith kidney cancer, (f t 
Chloroform, soot and vinyl chloride shall be deemed to be known carcinogens that are reasonably 
associated with liver cancer (g) Acrvlonitrile , benzene, formaldehyde, pe 'ycyclic  aromatic hydrocarbon, 
soot and vinyl chloride shall be deemed to be known carcinogens that are reasonably associated with 
ly mphatic or haemotopoictic cancer 3. The provisions o f  subsection 2 do not create an exclusiv e list and do 
not preclude any person from demonstrating, on a casc-by-ca.sc basis for the purposes o f  paragraph (b) o f  
subsection I, that a substance is a known carcinogen that is reasonably associated with a disabling cancer 
4 Compensation awarded to the em ployee  or Ins dependents for disabling cancer pursuant to this section 
must include: (a) Full re im bursem ent for related expenses incurred for medical treatments, surgery and 
hospitalization in accordance w nh the schedule o f  fees and charges established pursuant to NRS 6 I6 C .2 6 0  
or. i f  Ihe insurer has con racted with an organization for managed care or with providers of health care 
pursuant to NRS 616B.527, she amount that is allowed for the treatment or other serv ices under that 
contract: and (b) Ih e  compensation  provided in chapters 6 I 6 A to 6 I6 D, inclusive, o f  NRS for the disability 
o r  death. 5 Disabling cancer is presumed to have developed or manifested itself out o f  and in the course o f  
the employ ment of any fireman described in this section I his rebuttable presumption applies to disabling 
cancer diagnosed after the termination o f  the person’s employment i f  the diagnosis occurs within a period, 
not to exceed 60 months, which begins with the last date the em ployee actually worked in the qualify lug 
capacity and extends for a period calculated by multiplying 3 months by the num ber o f  full years o f  his 
em ployment This rebuttable presumption must control the awarding o f  benefits pursuant to this section 
unless evidence to rebut the presumption is presented 6 The provisions o f  this section do not creole a 
conclusive presumption. NRS 617.455 L u rg  diseases as occupational diseases o f  firemen and police 
officers I Notw ithstanding any o ther provision o f  this chapter, diseases o f  the lungs, resulting in e ither 
temporary or permanent disability o r  death, are occupational diseases and com pensable  as such under the 
provisions o f  this chapter i f  caused by exposure to heal, smoke, fumes, tear gas or any other noxious gases, 
arising out o f  and in the course o f t h e  employment o f  a person who, for 2 years  or more, has been: (a) 
Employed in this state in a full-time salaried occupation o f  fire fighting for the benefit or safety o f ’lie



public; (b) Acting as a volunteer fireman in this state and is entitle d to the benefits o f  chapters 6 I 6 A to 
OI6 D, inclusive, o f  N RS pursuant to the provisions o f  NRS 6 I 6A. 145; 2. Except as provided iri s bsection
3. each employee who is to be covered for diseases o f  the lungs pursuant lo the provisions o f  this section 
shall submit to a physical examination, including a thorough test o f  the functioning o f  his lungs and the 
making o f  an X-ray film o f  his lungs, upon employment,  upon com m encem ent o f t h e  coverage, once every 
even-numbered year until he is 40 years o f  age or older and thereafter on an annual basis during his 
employment. 3. A thorough test o f  the functioning o f  the lungs is not required for a volunteer fireman 4 
All physical examinations required pursuant to subsection 2 must be paid for by the employer. 5. A disease 
o f  the lungs is conclusively presumed to have arisen out o f  and in the course o f  the employment o f  a person 
who has been employed in a full-time continuous, uninterrupted and salaried occupation as a police officer 
o r  fireman for 5 years or more before the date o f  disablement. 6 . Failure to correct predisposing conditions 
which lead to lung disease w hen so ordered in writing by the exam ining physician after the annual 
examination excludes the employee from the benefits o f  this section if the correction is within the ability o f  
the employee. 7. A person who is determined to be' (a) Partially disabled from an occupational disease 
pursuant to the provisions o f  this section; and (b) Incapable o f  performing, with or without remuneration, 
work as a fireman or police officer, E may elect to receive the benefits provided under NRS 616C .440  for a 
permanent total disability. NRS 617.457 Heart diseases as occupational diseases o f  firemen and police 
officers. 1. Notwithstanding any other provision o f  this chapter, diseases o f  the heart o f  a person who, for 5 
years or more, has been employed in a full-time continuous, uninterrupted and salaried occupation as a 
fireman or police officer in this state before the date o f  disablement arc conclusively presumed to have 
arisen out o f  and in the course o f  the employment 2. .Notwithstanding any other provision o f  this chapter, 
diseases o f t h e  heart resulting in either temporary or permanent disability or death, are occupational 
diseases and compensable  as such under the prov isions o f  this chapter if caused by extreme ovcrcxcrtion in 
times o f  stress or danger and a causal relationship can be shown by competent evidence that the disability 
or death arose out o f  and w as caused by the performance o f  duties as a volunteer fireman by a person 
entitled to the benefits o f  chapters 616A to 616D. inclusive, o f  NRS pursuant to the provisions o f  NRS 
616A 145 at.d who. for 5 years or more, has served continuously as a volunteer fireman in this state and 
who has not reached the age o f  55 years before the onset o f  the disease 3. Except as otherw ise provided in 
subsection 4, each employee who is to be covered for diseases o f  the heart pursuant to the provisions o f  this 
section shall submit to a physical examination, including an examination o f  the heart, upon employ ment, 
upon com m encem ent o f  coverage and thereafter on an annual basis during his em ploym ent 4 A physical 
examination is not required for a volunteer fireman more than once  every 3 years after an initial 
examination. 5 All physical examinations required pursuant to subsection 3 must be paid for by the 
employer 6 Failure to correct predisposing conditions which lead to heart disease when so ordered 111 

writing by the examining physician subsequent to the annual examination excludes the employee from the 
benefits o f  this section i f  the correction is w it!, t the ability o f  the employ ee. 7 A person who is determined 
to be (a Partially disabled front an occupational disease pursuant to the provision o f  this section, and (b) 
Incapable o f  performing, with or without remuneration, work as a fireman or police officer, may elect to 
receive the benefits provided under NRS 6 I6 C .44 0  fo r a  permanent total disability 8 . Claims filed under 
this section may be reopened at any time during C c  life o f t h e  c laimant for further examination and 
treatment o f  the claimant upon certification by a phy sician o f  a change o f  circumstances related to the 
occupational disease which would warrant an increase or rearrangement o f  compensation

I m c r i M i i o n a l  A s s o c i a t i o n  0! F i r e  I i g l i i e r s  
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N EV A D A  R EV IS E D  S T A T U 7 E S  A N N O T A T E D  
TIT LE  53. Labor And Industrial Relations 

C H A P T E R  617. Occupational Diseases 
Compensation for Disabili ty and Death

Nev. Rev. Slat Ann. § 617.453 (2006)

6 1 7 . 4 5 3 .  C a n c e r  a s  o c c u p a t i o n a l  d i s e a s e  o f  f i r e f i g h t e r s .

1. Notwithstanding any other provision o f  this chapter, cancer,  resulting in cither temporary or permanent disability, or 
death, is an occupational disease and compensable  as such under the prov isions o f  this chapter if

( a )  The cancer develops or manifests itself out o f  and in the course o f  the em ployment o f  a person w ho, for 5 
y ears or more, has been:

(1) Em ployed  in this state in a full-time salaried occupation ol lire fighting for the benefit or  safety o f t h e  pub­
lic, or

(2) A cting  as a volunteer firefighter in this state and is entitled to the benefits o f  chapters 6 I 6 A to 6 I6 D, inclu­
sive, o f  NRS pursuant to the provisions o f  NRS 616 A. 143; and

(b)  It is demonstrated that:

(1 ) He was exposed, while in the course o f t h e  employment to a known carcinogen as defined by the Interna­
tional Agency for Research on Cancer or  the National Toxicology Program, and

(2) The carcinogen is reasonably associated with the disabling cancer.

2. With respect to a person who. for 5 years or more, has been employed in this state in a full-time salaried occupa­
tion o f  fire fighting fot the benefit or safety o f  the public, the following substances shall be deemed, lor the purposes o f  
paragraph ( b ) o f  subsection I, to be known carcinogens that are reasonably associated with the following disabling can­
cers:

( a )  D iesel exhaust, formaldehyde and polycyclic aromatic hydrocarbon shall fie deemed to he known carcinogens 
that are reasonably associated w ith bladder cancer

(b)  Acrvlonitrile , formaldehyde arid vinyl chioride shall he deemed to he know n carcinogens that arc reasonably 
associated with brain cancer

(c) Diesel exhaust and formaldehyde shall be deemed to be known carcinogens that are reasonably associated 
with colon cancer.

(d )  F orm aldehyde shall he deemed to he a known carcinogen that is reasonably associated with Hodgkin's lym­
phoma

(e) Form aldehyde and polycyclic aromatic hydrocarbon shall be deemed to be known carcinogens that are rea­
sonably associated with kidney cancer

( 0  Chloroform, soot and vinyl chloride shall he deemed to be known carcinogens that are reasonably associated 
with liver cancer.

(g) Acrv lonitrile, benzene, formaldehyde, polycyclic aromatic hydrocarbon, soot and viny I chloride shall be 
deem ed to be know n carcinogens that are reasonably associated with lymphatic or haemotopoietic cancer

3. The prov isions o f  subsection 2 do not create an exclusive list and do not preclude any person from dem onstra t­
ing, on a case-bv-case basis for the purposes o f  paragraph (b) o f  subsection I, that a substance is a know n carcinogen 
that is reasonably associated with a d isuolirg  cancer.

4.  C om pensat ion  awarded to the employee o r  his dependents for disabling cancer pursuant to this section must in­
clude:
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(a) Full reimbursement for related expenses incurred for medical treatments, surgery and hospitalization in accor­
dance with the schedule o f  fees and charges established pursuant to N R S  616C.260 or, i f  the insurer has contracted with 
an organization for managed care o r  with prov iders o f  health care pursuant to NRS 6 I6B .52 7 ,  the amount that is a l­
lowed for the treatment o r  other services under that contract; and

(b) The compensation provided in chapters 6 I 6 A to 6 I 6 D, inclusive, o f  NRS for the disability o r  death.

5. Disabling cancer is presumed to have dev eloped or manifested itself out o f  and in the course o f  the employment 
o f  any firefighter described in this section This rebuttable presumption applies to disabling cancer diagnosed after the 
termination o f  the person's employment i f  the diagnosis occurs w ithin a period, not to exceed 60 months, which begins 
with the las; date the employee actually worked in the qualify ing capacity  and extends for a period calculated by multi­
plying 3 months by the number o f  full years o f  his employment. This rebuttable presumption must control the awarding 
o f  benefits pursuant to this section unless evidence to rebut the presumption is presented.

6 . The prov isions o f  this section do not create a conclusive •sumption.

H IS T O R Y : 1987, ch. 481, § I, p. 1109; 2003, ch 316. § I, p. 1739; 2005. ch. 118, § 52, p. 344.

Nev. Rev. Stat. . .nn .  § 617 454 (2006)

6P . 454 .  P h y s i c a l  e x a m i n a t i o n s :  R e q u i r e d  tests .

1. Any physical examination administered pursuant to NRS 61 "  455; or 617 457 must include

(a) A  thorough test o f t h e  functioning o f t h e  hearing o f  the employee; and

(h)  A purified protein derivative skin test to screen for exposure to tuberculosis

2. The tests required by this section must be paid for by the employ er

H I S T O R Y :  1991, ch 367, § I. p 959. 2001. ch. 228, § 5, p. 1017
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ev. Rev. Stat. Ann. § 617.455 (2006)

6 1 7.4 5 5 .  L u n g  d i s e a s e s  a s  o c c u p a t i o n a l  d i s e a s e s  o f  f i r e f i g h t e r s  a n d  p o l i c e  o f f i c e r s .

1. N'oiw ithstanding any other provision o f  this chapter, diseases o f  the lungs, resulting in either temporary or perm a­
nent disability or death, are occupational diseases and compensable  as such under the provisions o f  this chapte r if  
caused by exposure to heat, smoke, fumes, tear gas o r  any other noxious gases, arising out o f  and in the course o f  the 
employment o f  a person who, for 2 years or more, has been:

(a) Employed in this state in a full-time salaried occupation o f  fire fighting for the benefit or  safety' o f  the public;

(b) Acting as a volunteer firefighter in this state and is entitled to t ' 'e  benefits o f  chapters 6 I 6 A to 0 I6 L), inclu­
sive, o f  NRS pursuant to the provisions o f  NRS 6 I6A 145; or

(c) Employed in a full-time salaried occupation as a police officer in this state.

2. Except as otherwise provided in subsection 3, each employee who is to be covered for diseases o f t h e  lungs pur­
suant to the provisions o f  this section shall submit to a physical examination, including a thorough test o f  the function­
ing o f  his lungs and the making o f  an X-ray film o f  his lungs, upon employment,  upon com m encem ent o f  the coverage, 
once every even-numbered year until he is 40 years o f  age or  older and thereafter on an annual basis during his e m ­
ployment

3. A thorough test o f  the functioning o f  the lungs is not required for a volunteer firefighter.

4.  All physical examinations required pursuant to subsection 2 must be paid for by the employer.

5. A disease o f  the lungs is conclusively presumed to have arisen out o f  and in the course o f  the em ploym ent o f  a 
person who has been employ ed in a full-time continuous, unintcirupted and salaried occupation as a police officer or 
firefighter for 5 years or more before the date o f  disablement

6 . Failure to correct predisposing condit ions which lead to lung disease when so ordered in writing by the exam in­
ing physician after the annua! examination excludes the employee from the benefits o f  this section i f  the correction is 
w ithin the ability o f  the employ ee.

i. A person w ho is determined to be

(a) Partially disabled from an occupational disease pursuant to the provisions o f  this section; and

(b)  Incapable o f  pertorining, with o r  without remuneration, work as a firelighter or police officer,

may elect to receive the benefits prov ided under N RS 616C.440 for a permanent total disability.

I I IS T O K V : 1965, p. 368, 1975, p. 1195, 1981. pp 623. 851; 1983. p 458; I9S7. ch. 256, § I, p 553, 1989. ch. 480. §
I, p 1020, 2005. ch 1 18, § 53, p 345

#
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Ncv Rev. Stat. Ann. § 617.45V (2006)

6 P .4 5 7 .  H ea r t  diseases as occu p a t io n a l  d iseases of f i re f igh te rs  a n d  police officers.

1. N’o tu  ithstanding any other provision o f  mis chapter,  diseases o f  the heart o f  a person who. for 5 years or more, has 
been employed in a full-time continuous, uninterrupted and salaried occupation as a firefighter or police officer in this 
state before the date o f  disablement are conclusively presumed to have arisen out o f  and in the course o f  the employ ­
ment

2. Notwithstanding any other provision o f  this chapter, diseases o f  the heart, resulting in either tem porary  or per­
manent disability or death, are occupational diseases and compensable  as such under the provisions o f  this chapte r if  
caused by extreme overexertion tn times o f  stress o r  danger and a causal relationship can be shown by competent ev i­
dence that the disability or death arose out o f  and was caused by the performance o f  duties as a volunteer firefighter by 
a person entitled to the benefits o f  chapters 616A to 6 I6 D, inclusive, o f  N RS pursuant to the provisions o f  NRS 
6 I 6A 145 and who, for 5 years or more, has served continuously as a volunteer firefighter in this state and w ho has not 
reached the age o f  55 years before the onset o f  the disease.

3. Except as otherwise provided in subsection 4, each employee who is to be covered for diseases o f  the heart pur­
suant to the provisions o f  this section shall submit to a physical examination, including an examination  o f  the heart, 
upon employment,  upon comm encement o f  coverage and thereafter on an annual basis during his em ployment

4. A physical examination is not required for a volunteer firefighter more than once  every 3 years after an initial 
examination.

5. All physical examinations required pursuant to subsection 3 must be paid for by the employer

6 . Failure to correct predisposing conditions which lead to heart disease when so ordered in writing by the exam in­
ing physician subsequent to the annual examination excludes the em ployee from the benefits o f  this section i f  the cor-

•
 rection is within the ability o f  the employ ee

7. A person w ho is determined to be:

(a) Partially disabled from an occupational disease pursuant to the provisions o f  this section, and

(b) Incapable o f  performing, with or without remuneration, work as a firefighter or police officer,

may elect to receive the benefits prov ided under NRS 6 I6 C .4 4 0  for a permanent total disability.

8 . Claims filed under this section may be reopened at any time during the life o f  the claimant for further exam ina­
tion and treatment o f  the claimant upon certification by a phy sician o f  a change o f  c ircum stances related lo the occupa­
tional disease which would warrant an increase or rearrangement o f  compensation

H IS T O R Y :  1969, p 592. 1973, p 7(,8; 1981, pp. 627, 851. 1983. p 459, 1987, ch 587, J 1. p. 1424, 1989. ch 480, §
2, p i 0 2 1; 2005, ch 118. $ 54, p 316

Nev. Rev. Slai Ann. § 286 0.11
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Nev. Rev. Slat. Ann. § 617.459 (2006)

6 1 7 . 4 5 9 .  D e t e r m i n a t i o n  o f  p e r c e n t a g e  o f  d i s a b i l i t y  r e s u l t i n g  f r o m  h e a r t  o r  l u n g  d i s e a s e s .

1. The percentage o f  disability resulting from an occupational disease o f  the heart or lungs must be determined jointly 
b> the claimant's attending physician and the examining physician designated by the insurer, in accordance vvith the 
American Medical Association’s G uides to the Evaluation o f  Permanent Impairment as adopted and supplem ented by 
the division pursuant to NRS 6 16C 1 10.

2. If the claimant's attending physician and the designated examining physician do not agree upon the percentage o f  
disability, they shall designate a physician specializing in the branch o f  medicine which pertains to the disease in ques­
tion to make the determination. If  they do not agree upon the designation o f  such a physician, each shall choose one 
physician so specializing, and two physicians so chosen shall choose a third specialist in that branch I  he resulting 
panel o f  three physicians shall, by majority vote, determine the percentage o f  disability in accordance w ith the A m eri­
can Medical Association's Guides to the Evaluation o f  Permanent Impairment as adopted and supplemented by the d iv i­
sion pursuant to NRS 616C. 110.

H IS T O R Y : 1981, pp. 850. 1538. 1987, ch 554, § 52. p 1313; 1991, ch. 228, § 64, p. 494, 1991, ch. 723, § 100, p.
2431; 1993. ch. 466, § 1179. p 1879; 1995, ch 587, § 1 17, p 2162

Nev. Rev. Stai. Ann. § 286.031

N'ev. Rev. Stat. Ann. § 617.460 (2006)

6 1 7 . 4 6 0 .  S i l i c o s i s  a n d  d i s e a s e s  r e l a t e d  t o  a s b e s t o s  a s  o c c u p a t i o n a l  d i s e a s e s ;  c o m p e n s a t i o n  a n d  c l a i m s .

1. Except as otherwise provided in N RS 617 366, silicosis and diseases related to asbestos are occupational diseases 
and are compensable as such when contracted by an employee and when arising out o f  and in the course o f t h e  e m ­
ployment

2 . Claims for compensation on account o f  silicosis or a disease related to asbestos are forever barred unless app lica­
tion is made to the insurer within I year after the date o f  disability or death and within 1 year after the claimant k new  or 
should have known o f t h e  relationship between the disease and the employment

3. Nothing in this chapter entitles an employee or his dependents to com pensation, medical, hospital and nursing 
expenses o r  pay ment o f  funeral expenses for disability or death because o f  silicosis o r  a disease related to asbestos in 
the event o f  the failure or omission on the part o f  the employee truthfully lo state, when seeking em ploym ent ,  the place, 
duration and nature o f  previous employ ment in answ er to an inquiry made by the employ er

4. No compensation may be paid in case o f  silicosis or a disease related to asbestos unless the injured employ ee has 
been exposed to harmful quantities o f  silicon dioxide dust or fibers o f  asbestos for not less than I year in em ploym ent in 
this state covered by this chapter and chapters 6 I 6 A to 6 I 6 D, inclusive, o f  NRS

5. Compensation on account o f  silicosis or a disease related to asbestos is pay able only in the event o f  a temporary 
o r  permanent disability, or death, in accordance with the provisions o f  chapters 6 I 6 A to 6 I 6 D, inclusive, o f  N R S  Ex- 
cepi as otherwise provided in NRS 6 I 6C 505, the insurer shall not allow the conversion o f  the compensation benefits 
provided for in this section into the payment o f  a lump sum. Payment ol benefits and compensation is limited to the 
claimant and his dependents

6 . Any claimant who has been disabled by silicosis or a disease related to asbestos before July I, 1973, o r  his de­
pendents, upon receiving the m axim um  sum payable, 514,250, to which they are entitled, are not entitled to c o m p en sa ­
tion from ihe insurer, out are entitled to continue to receive the same amount o f  compensaiion from the account for pen­
sions for silicosis, diseases related to asbestos and other disabilities

H IS T O R Y : 1947, p. 6 6 ; 1949, p. 365, 1953, p. 297; 1957, p. 307, 1959, p. 250, 1961. p 449; 1963. p 84; 1965, p. 980. 
1967, p. 206; 1969, p 898; 1971, pp. 326. 1083; 1973. pp 539, 1406; 1975, pp 259, 5 10 ,823 ,  1979, p 1064; 1981, p 
1504, 1983. p 460, I9 8 l \  p 724, 1987. ch 270, § 8 . p. 590; 1991, ch. 556, § 179, p 1803, 1993, ch 265, § 235, p. 771; 
1995. ch 580, § I 18. p 2036.
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Nev. Rev. Stat Ann. § 617.470 (2006)

6 1 7 . 4 7 0. O c c u p a t i o n a l  d i s e a s e s  o f  r e s p i r a t o r y  t r a c t  r e s u l t i n g  f r o m  e x p o s u r e  to  d u s t s .

A ll conditions, restrictions, limitations and other provisions o f NRS 617 460 w i'h reference to the payment o f compen­
sation or benefits on account o f  silicosis or a disease related to asbestos are applicable to the payment o f compensation 
or benefits on account o f  any other occupational disease o f the respiratory tract resulting from injurious exposure to 
dusts.

H ISTO R Y: 1947, p .  70; CL 1929 (1949 Supp.), § 2800 28, 1987, ch. 270. § 9, p .  591.

Ne\ Rev. Stat. Ann. § 617.481 (2006)

6 1 7 . 4 8 1 .  C e r t a i n  c o n t a g i o u s  d i s e a s e s  a s  o c c u p a t i o n a l  d i s e a s e s .

1. Notwithstanding any other provision o f this chapter and except as otherwise provided in this section, i f  a person 
employ ed in this state contracts a contagious disease during the course and scope o f his employment that results in a 
temporary or permanent disability or death, the disease is an occupational disease and compensable as such under the 
provisions o f this chapter i f

(a) It is demonstrated that the employ ee was exposed to the contagious disease during the course and scope o f his 
employment;

(b) The employee reported the exposure to his employer in compliance with the reporting requirements adopted 
by the employer; and

(c) A  test to screen fo r  the contag ious disease that is approved by the state board o f  health is adm in istered  to the 
employee:

(1) \\ ith in  72 hours after the date o fth e  exposure and the em p loyee  tests negative for exposure to the conta­
g ious disease; and

(2) A fte r  the in cubation  period fo r the contag ious disease, as determ ined by the state board o f  health, but not 
later than 12 m onths after the date o f th e  exposure, and the em ployee tests pos itive  for exposure to the con tag iou s d is­
ease

2. Such an employ ee and his dependents are excluded from the benefits o f this section if:

(a) The employee refuses to be tested for exposure to the contagious disease as required by subsection I ,

(b) The employee or his dependents are eligible to receive compensation pursuant to paragraph (b) o f subsection 
2 o f NRS6I6A 265 or NRS 616C 052, or

(c) It is proven by clear and convincing evidence that the contagious disease did not arise out o f  and in the course 
o fthe  employment

3. A ll tests for exposure to the contagious disease that are required pursuant to subsection I must be paid for by the 
employer

4. Compensation awarded to an employee or his dependents pursuant to this section must include:

(a) F u ll reim bursem ent fo r related expenses incurred for.

(1) Preventive treatment administered as a precaution to the employee; and

(2) Other medical treatments, surgery and hospitalization; and

(b) The compensation provided in chapters 6 I6A  to 6 I6D , inclusive, o f NRS for the disability or death
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(a) "Contagious disease'' means hepatitis A. hepatitis B, hepatitis C. tuberculosis, the human immunodeficiency 
v irus or acquired immune deficiency syndrome.

(b) Exposed" or "exposure" means the introduction o f blood or other infectious materials into the body o f an 
employee during the performance o f his offic ia l duties through the skin, eye, mucous membrane or parenteral contact. 
The term includes contact with airborne materials carrying tuberculosis

(c) "Preventive treatment" includes, without limitation, tests to determine i f  an employee has contracted the con­
tagious disease to which he was exposed.

H ISTO R Y : 2001, ch 161. § I, p. 827

5. As used in this section:

Nev Rev Stat. Ann § 617.485 (2006)

6 P . 4 8 5 .  H e p a t i t i s  a s  o c c u p a t i o n a l  d i s e a s e  o f  p o l i c e  o f f i c e r s ,  f i r e f i g h t e r s  a n d  e m e r g e n c y  m e d i c a l  a t t e n d a n t s .

1. Notwithstanding any other provision o f this chapter and except as otherwise provided in this section, i f  an employee 
has hepatitis, the disease is conclusively presumed to have arisen out o f and in the course o f  his employment i f  the em­
ployee has been continuously employed for 5 years or more as a police officer, full-tim e salaried firefighter or emer­
gency medical attendant in this state before the date o f any temporary or permanent disability or death resulting from 
the hepatitis.

2. Compensation awarded to a police officer, firefighter or emergency medical attendant, or to the dependents o f 
such a person, for hepatitis pursuant to this section must include

(a) l ull reimbursement for related expenses incurred for medical treatments, surgery and hospitalization; and

(b) The compensation provided in chapters 616A to 6 I6D , inclusive, o f NRS for the disability or death

3. A police officer, salaried firefighter or emergency medical attendant shall;

( a )  Submit to a blood test to screen for hepatitis C' upon employ ment, upon the commencement o f coverage and 
thereafter on an annual basis during his employment.

(b) Submit to a blood test to screen for hepatitis A and hepatitis B upon employment, upon the commencement of 
coverage and thereafter on an annual basis during his employment, except that a police officer, salaried firefighter or 
emergency medical attendant is not required to submit to a blood test to screen for hepatitis A and hepatitis H on an an­
nual basis during his employment i f  he has hecn vaccinated for hepatitis A and hepatitis B upon employment or at other 
medically appropriate times during his employment Each employer shall provide a police officer, salaried firefighter or 
emergency medical attendant with the opportunity to be vaccinated for hepatitis A and hepatitis B upon employment 
and at other medically appropriate times during his employment.

4.  A ll blood tests required pursuant to this section and all vaccinations provided pursuant to this section must be 
paid for by Ihe employer.

5.  The prov isions o f this section;

(a) Except as otherwise provided in paragraph (b), do not apply to a police officer, firefighter or emergency 
medical attendant who is diagnosed with hepatitis upon employment.

(b) Apply to a police officer, firefighter or emergency medical attendant who is diagnosed w it!1, hepatitis upon 
employment if. during the employment or within I year after the last day of the employment, he is diagnosed with a 
different strain o f  hepatitis

(c) Apply to a police officer, firefighter or emergency medical attendant who is diagnosed with hepatitis after the 
termination ofthe employment if the diagnosis is made within I year after the last day of the employment.
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6. police fficc ., firefighter or emetgcncy medical attendant who is determined to be:

(a) Partially disabled from an occupational disease pursuant to the provisions o f this section; and

(h) Incapable o f performing, w ith or without remuneration, work as a police officer, firefighter or emergency 
medical attendant,

may elect to receive the benefits provided pursuant to NRS 616C 440 for a permanent total disability.

7. As used in this section:

(a) "Emergency medical attendant" means a person licensed as an attendant or certified as an emergency medical 
technician, intermediate emergency medical technician or advanced emergency medical technician pursuant to chapter 
450B o f NRS. whose primary duties o f  employment are the provision o f  emergency medical services.

(b) "Hepatitis" includes hepatitis A, hepatitis B. hepatitis C and any additional diseases or conditions that are as­
sociated with or result from hepatitis A, hepatitis B or hepatitis C.

i t )  "Police officer" means a sheriff, deputy sheriff, officer o f a metropolitan police department or city policeman

HISTO RY- 2001, ch. 388, § 4, p 1874; 2003, ch. 506, § 2, p. 3413. 2005, ch 118, § 55, p 346.

Nev Rev. Stat Ann § 617.487 (2006)

6 1 7 . 4 8 " ’. H e p a t i t i s  a s  o c c u p a t i o n a l  disease o f  c e r t a i n  o t h e r  p o l i c e  o f f i c e r s .

1. Notwithstanding any other provision o f this chapter and except as otherwise piovided in this section, i f  an employee 
has hepatitis, the disease is conclusively presumed to hav e arisen cu 'o t ai.4 in the course o f his employment i f  the em­
ployee has been continuously employed for 5 years or more as a police officer sheriff, deputy sheriff, o fficer o f  a 
metropolitan police department or city policeman in this State before the date o f  any temporary or permanent disability 
or death resulting from the hepatitis.

2. Compensation awarded to a police officer, or to the dependents o f a police officer, for hepatitis pursuant to this 
section must include:

(a) Full reimbursement for related expenses incurred foi medical treatments, surgery and hospitalisation, and

(b) The compensation provided in chapters 6 I6 A  to 616D. inclusive, o f NRS for the disability or death

3. A police officer shali

ta) Submit to a blood test to screen for hepatitis C upon employment and upon Ihe commencement o f coverage.

( b )  I f  the employer o fthe  police oflicci provides screening for hepatitis C for police officers on an annual basis, 
submit to a blood test to screen for hepatitis C thereafter on an annual basis during his employment

(c) I f  the employer o f the police officer prov ides screening for hepatitis A and hepatitis B for police officers, 
submit to a blood test to screen for hepatitis A and hepatitis 13 upon employ mcnt, upon the commencement o f  coverage 
and thereafter on an annual basis during his employment, except that a police officer is not required lo submil to a blood 
test to screen for hepatitis A and hepatitis 13 on an annual basis during his employment i f  he ha, been vaccinated for 
hepatitis A and hepatitis B upon employment or at other medically appropriate tunes during his employment. Each em­
ployer shall prov ide a police officer with the opportunity to be vaccinated for hepatitis A and hepatitis 13 upon employ - 
inent and at other medically appropriate times during his employment.

4. A ll blood tests required pursuant to this section and all vaccinations provided pursuant to this section must he 
paid for by the employ er

5. The provisions o f this section:


