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abstract skills that develop during adolescence and early adulthood (Fischer. Yan, & Stewart, 

2003).

Insert Figure 2 about here.

These complex growth patterns combined with methods from dynamic systems theory 

provide powerful tools for use in research on brain development and education, because they 

follow a common scale across domains. Skills in different domains demonstrate discontinuities 

along the same scale (Dawson-Tunik et al., 2005; Fischer & Bidell, 2006, in press). The results 

are especially strong and clear for cognitive development and learning, where research has 

clearly demonstrated a single common scale for skill complexity across diverse contents and 

with different methods for assessing patterns of change Cognitive development moves along 

this scale whatever the domain, ju.it as temperature follows one scale whether the object 

measured is a sick child, a glacier, a boiling pot of water, a volcano, or the surface of the sun. 

The complexity scale provides a useful ruler for educational assessments, applying for 

different domains, for learners and teachers, for tests and curricula (Bidell & Fischer, 992: 

Dawson-Tunik & Stein, in press). It has proved useful even for tracking the ups and downs of 

karning a specific task, which is commonly called microdevelopment (Granott, Fiscl jr, & 

f arziale, 2002).

Understanding the growth patterns behind the scale requires first addressing a 

common misconception about development. Most people assume unconsciously hat 

development involves progression along a ladder Fom one stage to the next However, 

children and likewise adults develop not along a ladder but along a web of many st ands. The 

common complexity scale across domains does not mean that development occurs in ladder- 

like stages. Figure 3 illustrates the web for three domains of development in adolescents and 

young adults -  mathematics, self-in-relationships, and reflective judgment (Fischer et al
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2003). An individual constructs separate skills for each domain, including several different 

strands within each. All strands move along the same complexity scale, but the skills in one 

strand are independent of those in another. Sometimes strands differentiate into new, 

separate stiands, and at other times they combine to form a new integrated strand. For some 

purposes skills in different domains such as reflective judgment and conceptions of self can be 

treated as simply separate, but as development proceeds, people often combine strands from 

different domains, connecting for example conceptions of self as a student with conceptions 

about how they know that something is true (the bases of knowledge -  reflective judgment). In 

either case, the same complexity scale characterizes development along each strand, even 

though the strands involve separate skills. The same ruler measures the complexity, but this 

common ruler does not imply that all the skills are the same, any more than a common 

temperature reading means that a person with a given temperature contains the same heat 

energy as a summer day with that temperature

Insert Figure 3 about here.

The growth cycle of skill construction appears in the web as clusters o f discontinuities -  

angles, joinings, and separations of lines within the boxes marking the zones in which three 

new optimal levels emerge. These clusters capture changes for optimal performance, while 

ordinary, non-optimal performance lakes place at lower points along the strands. That is, the 

same person in the same domain or strand shows a different developmental level depending 

on whether he c r she is performing at optimal or functional level (as shown in Figure 2). People 

do not act consistently at one level, even for a familiar domain such as conceptions of self 

Their skills vary in complexity from minute to minute depending on contextual support, 

motivation, fatigue, and other factors



Cognitive development moves through ten levels between 4 months of age and early 

adulthood. The levels from childhood to adulthood, which are most relevant for education, are 

summarized in Table 1. Among the simplest, most compelling evidence for the levels is the 

spurts and drops in performance that occur for optimal performance at specific ages. Research 

on arithmetic, self concepts, reflective judgme., moral reasoning, classification, conservation, 

and many other tasks shows these spurts and drops marking the onset of capacities to build 

skills at each of the levels.

Insert Table 1 about here.

In a study of concepts for arithmetic operations, adolescents demonstrated spurts 

under optimal conditions for three levels -  single abstractions, abstract mappings, and abstract 

systems (Fischer, Kenny, & Pipp, 1990). Students between 9 and 20 years of age from diverse 

schools as well as a university in a mid-Western American city performed a set of arithmetic 

problems, such as 7 + 7 + 7 = 2 1 , 3 x 7  = 21,5 + 9 =  14, and 14 - 9 = 5. They then answered 

guestions that reguired them to explain the operations of addition, subtraction, multiplication, 

and division, and then the relations between the pairs of operations, such as addition and 

multiplication, or addition and subtraction. What is multiplication, and how do the problems that 

were calculated fit the definition of multiplication? How does multiplication relate to addition, 

and how do the problems involve that relation? Students first did the calculations and offered 

•he explanations under low-support conditions, simply answering the guestions on their own.

Then the, were provided with good, prototypic answers to the gues* ons about the op “rations 

(high support), which they were asked to explain in their own terms At the end of the session 

they were told that they would return in two weeks to do the problems again, and they should
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think about the questions. When they returned they again did the problems and answered the 

questions first with low support and then with high support.

Students showed dramatic jumps in performance under optimal conditions at specific 

ages, as shown in Figure 4 for maopings relating pairs of arithmetic operations. The spurts 

were especially abrupt in the second session, two weeks after the first one, when students had 

not only high support but also days to practice and think about the questions. Students were 

asked to explain the relations between addition and subtraction, addition and multiplication, 

multiplication and division, and subtraction and division (two versions of each question for a 

total of eight tasks). When they were simply asked, without any support or practice (Session 1 

No Support), they showed very low levels of performance -  near zero until age 16 and 

reaching on11' 32 percent correct at age 20 However, when they were given support (Session 

1 Support), their performance jumped sharply between 15 and 17 years. The opportunity to 

think about tne problems for two weeks led to an even more abrupt spurt, from 6 percent at 

age 15 to 88 percent at age 16 (Session 2 Support). This study was the first test of a spurt 

predicted solely from dynamic skill theory without any prior evidence, and Figure 4 shows that 

the finding was strong and unambiguous.

Insert Figure 4 about here.

Besides the spurt for mappings, the graph also shows another developmental 

phenomenon with strong educational relevance -  later-level consolidation: A  new kind of skill, 

such as relations of arithmetic operations or concepts for determining truth, emerges at one 

level: but it is only consolidated to produce consistent performance at a later level several 

years later, when the various components can be coordinated and interconnected In the 

arithmetic study, the two curves showing spurts both leveled out for a few years after 16 and 

then spurted again to even better peiformance at about age 20. Such a second spurt occurs
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commonly in cognitive development, reflecting the emergence of the next level, which in this 

case is abstract systems (Ab3). When a new level emerges, performance jumps above zero, 

bu. it typically jumps to much less than perfect performance. For example, with reflective 

ju igment (explaining the bases of knowledge in complex dilemmas), students’ performance 

■umped to onl> about 50 percent correct with the first emergence of a level (Kitchener, Lynch. 

Fischer, & Wood, 1993). Only five years later, with emergence of the next level, did 

performance approach 100 percent.

The series of discontinuities in cognitive growth define a 10-level developmental sca le  -  

three levels of sensorimotor actions plus the seven levels in Table 1. In addition, a different set 

of methods have produced independent evidence of the same scale of seven levels in Table 1. 

Theo Dawson (Dawson & Wilson, 2004, Dawson-Tumk et a l , 2005) pioneered this research 

using Rasch analysis to scale item difficulty in extensive data sets based on interviews, 

standardized tests, essays, and other written materials. Rasch scaling detected exactly the 

same seven-level scale in these data sets, demonstrating clustering of items by complexity 

level and gaps along the complexity scale between the clusters. The clustering holds even for 

adults, where age is not a factor in the ordering of items.

The successive levels that develop as shown in Table 1 indicate one kind of growth 

cycle, a recurring cluster of spurts in performance with emergence of each new cognitive level. 

Analogous to the growth cycle that produces successive layers of cortex through the common 

process of neuron generation and migration, the cognitive levels build over time based on a 

common growth process, producing a qualitatively new skill structure at each level,

Within these levels a second kind of growth cycle appears as well -  a repetitive pattern 

of types of coordination of components that groups the levels into what are called tiers. This 

cycle first became evident in research when coders made common errors that mixed up. for
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example, a 5-year-old's simple relations of concrete roles with the more abstract relations of a 

15-year-old (Fischer & Elmendorf, 1986). Five-year-olds rela roles of mother with child or of 

doctor with patient, as when they tell stories with standard specific interactions between 

mother and child. Fifteen-year-olds relate instead broad, abstract roles of mother with child or 

doctor with patient. They describe the mother and child roles in society, for example, instead of 

limiting themselves to a specific, prototypical mother-child interaction. This combination of 

similarity and difference reflects a repetitive cycle of skill levels, a tier.

In general, development moves through at least three repetitive cycles from early 

infancy to adulthood. In each cycle or tier, a child or adult first controls a single unit of behavior 

-  a single action, representation, or abstraction for the sensorimotor, representational, and 

abstract tiers, respectively (Fischer, 1980; Fischer & Bidell, 2006, in press). Then the person 

relates at least two such units to form a mapping of actions, representations, or abstractions. 

Nox' the person coordinates at least two mappings to form a system. Finally with the fourth 

level in a tier, the person itegrates at least two svstems io form a system of systems, which 

generates a new kind of unit; Action systems generate single representations.

Representational systems generate single abstractions. Abstract systems generate single 

principles. (There is no evidence to date of emergence of new levels beyond single principles.) 

Figure 5 illustrates this cycle for the representational and abstract tiers with the metaphor of 

building blocks, in which the simple blocks for representations eventually create a new kind of 

more complex building block to begin the capacity to think abstractly. I suspect that growth 

cycles of this kino are pervasive in cognitive and brain development, and I will propose several 

cycles for brain development that by hypothesis are related lo these cycles of cognitive 

development.

Insert Figure 5 about here



Most research on the structure and development of the brain has focus 3d on local, 

microscopic anatomy and physiology, such as how single neurons and synopses function. For 

connecting to education, the big picture of how the brain functions and changes with 

development is more obviously relevant. Although research on the brain system has been 

relatively sparse, it is growing rapidly, and there are sufficient findings to establish some key 

facts ubout brain development and to build initial models of cycles of brain growth (Fischer & 

Rose, 1994).

The first established fact about brain development -  of which many scientists and 

educators remain unaware -  is that the brain and its parts generally grow in spurts, as do other 

body systems (Blinkov & Glezer, 1968, Fischer & Rose, 1994, Lampl, Veldhuis, & Johnson,

1992; Noonan, Farnum, Leiferman, Lampl, Markel, & Wilsman, 2004; Thatcher, 1994). The 

smooth growth curves shown on pediatric charts work only for averages of many children. 

Individual children grow in fits and starts.

These discontinuities are evident in many different measures of brain anatomy and 

activity, including cortical thickness, synaptic density, cortical electrical activity, and cortical 

connectivity. One of the simplest characteristics that shows this pattern of spurts and drops is 

the energy in the electroencephalogram (EEG), which is measured by calculating the area 

under the curves generated by electrical activity. In a classic study Matousek and Petersen 

(1973) measured E E G  for people between 1 and 21 years of age in Sweden. The relative 

energy (energy in one frequency band for a cortical region divided by energy in all bands for 

that region) showed highly systematic growth curves, as shown in Figure 6 for the alpha band 

measured in the occipital-parietal region Growth proceeds consistently upward, but there are 

recurring spurts (marked by the black dots in Figrre 6), plateaus, and slight drops, reminiscent

F is c h e r  C y c le s  of D e v e lo p m e n t  P a g e  10
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of the growth curves for development of arithmetic, reflective judgment, and other cognitive 

skills (Figures 1, 2, and 4). (Note that for some frequency bands (notably theta and delta) the 

growth curves go consistently downward, moving in similar fits and starts. Also, the form of the 

growth curves varies depending on the cortical region; for example, spurts during adolescence 

are much stronger in the prefrontal region than in the occipital region, Hudspeth & Pribram, 

1992.)

Insert Figure 6 about here.

Remarkably the ages of the spurts for E E G  energy correspond closely with the ages for 

cognitive spurts, as evident in comparisons of Figure 6 and Table 1. The correspondence is so 

close that it suggests a linkage between the two dynamic growth processes. This finding first 

inspired the simple form of the brain growth hypothesis: that cortical growth spurts reflect the 

emergence of new skill levels. However, most studies that show these spurts in brain or 

cognitive development measure only one -  brain or cognition -  not both, which means that few 

data exist to test whether the two in fact relate in developing individuals. Fortunately a small 

number of studies do measure Doth brain and cognitive development, and they support the 

brain growth hypothesis (Bell & Fox, 1994; Bell & Fox, 1996; Stauder, 1999; van der Molen & 

Molenaar, 1994), but clearly more research is required to test the correspondence fully.

These phenomena suggest a simple growth model of correlated successive spurts in 

cortical activity and cognitive capacity, but they raise questions about the nature of the brain 

reorganizations with each spurt as well as the relation to the cognitive reorganizations in the 

growth cycles shown in Figure 5. My colleagues and I have created a model of growth of 

cortical networks -  the network-growth hypothesis -  based on existing research, especially the 

findings of Thatcher (Hanlon, Thatcher, & Cline, 1999; 1992; 1994), Matousek and Petersen 

(1973), Hudspeth and Pribram (1990, 1992), and Somsen (Somsen, van' t  Klooster, van der
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Molen, van Leeuwen, & Licht, 1997). Besides E EG  energy, the other most important measures 

from these findings involve E E G  coherence, the correlation between electrical wave patterns in 

two regions. Correlated wave patterns indicate an active connection between two regions. 

Uncorrelated wave patterns indicate no active connection.

Explanation of the neural-network model requires describing the general layout of 

cortical areas assessed by E E G  and other brain imaging techniques. Figure 7 diagrams the 

brain /iewed from the top, with the nose marking the front of the head and the gray area 

indicating the prefontal cortex, which plays an especially important role in cortical networks.

The regions of the cortex are given standard names listed in the diagram; left and right 

hemispheres, and within each hemisphere areas called prefrontal (F), central (C), temporal (T), 

parietal (P), and occipital (O) Neural fibers (axons) connect parts of the cortex even across 

long distances, such as the frontal-parietal connections marked by the long arrows. Shorter 

connections are also important in neural networks, such as the prefrontal-temporal 

connections marked by the shorter arrows as well as connections within a cortical region, such 

as prefrontal-prefrontal connections (not shown). Evidence indicates that the large majority of 

active network connections occur within a hemisphere, as indicated by the arrows.

According to the network-growth hypothesis, the changes in energy shown in Figure 6 

arise from developmental changes in neural networks in the brain, developments that come 

about through a cyclica. process of rewiring and retuning networks. This growth process moves 

around the cortex systematically in a manner similar to that suggested by Thatcher (Hanlon et 

al., 1°99; 1994) and illustrated in Figure 8 for the cognitive levels Rp3 and Ab1 that emerge at 

about 6 and 10 years. The prefrontal cortex leads the way, since empirical evidence indicates 

that the large majority of systematic changes with age in networks involve connections 

between the prefrontal cortex and other regions. Thatcher's data suggest that growth
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dominates in one part of the cortex at a given time, but it undoubtedly occurs less saliently in 

other places as well Also, the diagram represents the hypothesized normative pattern, but 

different people are likely to show different patterns in the growth cycle Research clearly 

shows, for instance, differences between males and females (Hanlon et al., 1999)

Insert Figums 7 and 8 about here.

At the top of the diagram, front-back (prefrontal-occipital) connections grow more 

strongly than other connections as the level of representational systems Rp3 begins to 

develop. Gradually over several years the leading edge of growth of connections moves 

around the cortex, starting with the right hemisphere, where it becomes more local over time, 

tuning shorter connections. Halfway through the cycle, at the bottom of the diagram, the 

leading edge moves to the prefrontal cortex, as growth of local connections there predominate. 

Next it moves into the right hemisphere, starting more local and gradually moving toward 

longer conn^.'ions until it returns to the longest, frontal-occipital connections. Here it begins 

the process over again, as the level of single abstractions Ab1 starts to develop. Eventually the 

cycle repeats, restructuring the network for the capacity of single abstractions, until eventually 

it completes, and the next level begins, abstract mappings Ab2.

According to the hypothesis, the network cycle corresponds to periods when particular 

types of learning and developmental changes occur, such as spurts in a major skill. In ‘wo 

studies, Martha Ann Bell has shown exactly such a relation -  spurts and drops in coherence 

for specific cortical regions related to growth of major skills in infancy (Bell, 1998: Bell & Fox, 

1996). In her ambitious study of the onset of crawling, infants who were beginning to crawl 

displayed high coherence connecting frontal, occipital, and parietal regions, especially in the 

right hemisphere. As the infants became skilled crawlers, coherence propped. Similarly, in a 

case study an infant showed high frontal-temporal coherence, especially in the left
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hemisphere, as she focused on babbling to produce many syllable-like sounds. The left 

temporal region plays an important role in language in most older children and adults 

For the minority of people who use the right hemisphere more prominently for 

language, the growth pattern for coherence should be different, of course. Likewise in general, 

individual differences in abilities and patterns of learning with age should correspond to cycle 

differences, based on the network-growth hypothesis. Just as infants who crawl late she* a 

later spurt in frontal-occipital and frontal-parietal coherence, children who develop abstract 

thinking (Ab1 and beyond) iate or learn to read late or suddenly begin to work hard at learning 

a sport should show parallel changes in growth of coherence in particular regions.

For cognitive development, the cycle that produces cognitive levels is nested within the 

wider cycle for tiers (Figure 5). Likewise, by hypothesis, the cycle for growth of networks shown 

in Figure 8 is nested within a larger cycle of growth of energy, coherence, and other brain 

characteristics that relate to tiers -  the nested network hypothesis. For example, prefrontal 

energy seems to surge when a new tier emerges according to the analyses of E EG  energy by 

Hudspeth and Pribram (1990; 1992). Also, the highest spurts in energy move around the 

cortex systematically, according to the evidence to date. In addition, the oscillation patterns of 

coherence for specific cortical connections shift in correspondence with the movement into a 

new cortical-network cycle (Thatcher, 1994). Presumably, as yet unspecified shifts in network 

connections and other brain properties co-occur with the peak shifts.

According to the nested network hypothesis, the peak energy in specific cortical regions 

shifts systematically as cortical network cycles change through a tier of levels, as shown in 

Figure 9. Note that the cortical network cycle is nested inside the peak-energy cycle in the 

diagram. The peak energy begins in the prefrontal cortex and then gradually moves around the 

cortex over long age periods as children grow new levels. The model in Figure 9 fits
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reasonably with the few data that are available; Growth of peak energy moves gradually from 

prefrontal to occipital, parietal, central, temporal, and then back to central, parietal, occipital, 

and prefrontal. A  reasonable hypothesis is that the first peaks (right side of the diagram) are 

concentrated in the right hemisphere, and the later ones in the left hemisphere; but most of the 

published data do not contain the information for testing this specification. This nested cycle, 

like the network-growth cycle in Figure 8, presumably also corresponds to particular behavioral 

patterns, such as focusing on some skill domain or social-emotional issue,

Insert Figure 9 about here 

Cycles of Learning; Backwards Growth and Microdevelopment

The skill scale and the dynamic growth patterns that accompany it create several 

avenues for research on mind, brain, and education. Not only do they make possible research 

relating cog litive change with brain development, but they also provide a scale for measuring 

learning, teaching, curriculum, and other cognitive performances and products -  a scale that 

has wide-ranging uses in educational assessment, evaluation, and practice (Dawson-Tunik & 

Stein, in press; Schwartz & Fischer 2005). To illustrate this range of uses, I will focus on 

analysis of classroom learning as microdevelopment -  growth of skill in school-related time 

periods, such as minutes, hours, days, and weeks during which students are supposed to 

learn

When analyzed in terms of levels of constructed skill, students' performances show 

dynamic changes, with lots of increases and drops. These patterns of change reflect a cyclical 

process of skill construction, in which task characteristics interact with the student's level of 

expertise in the domain, among other things. The patterns also demonstrate that building of 

general knowledge (as opposed to learning specific "facts") is slow and hard Much research 

shows that the kinds of knowledge taught in many high school and college courses -  causes
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of the Civil War, the concept of energy ;n physics, analyzing evidence for evolution, writing a 

convincing essay -  take much longer than a semester or a year to master (Fischer et al., 2003, 

Salomon & Perkins, 1989).

The skill scale provides a method for measuring performance and learning across all 

these tasks and in any other domain and thus makes possible the assessment of any 

performance on a single metric as well as the comparison of performances across domains 

and tasks on that metric. In research on students learning over several months (middle school 

science students learning about magnetism, graduate students learning how to use a 

computer for statistical analysis, etc.) we found that learning occurs in recurring waves or 

scallops (Granott, 2002; Schwartz & Fischer, 2005; Yan & Fischer, 2002); A  student starts with 

a low level of understanding a task or performance, such as using the computer to do a 

statistical analysis, and gradually builds up the skill in one situation, moving from actions to 

representations or from representations to abstractions, as shown in Figure 10. But the 

understanding collapses because o! a change in the situation or for any of a hundred reasons. 

The student then builds up the understanding again and sustains it briefly, but once more it 

collapses. This process repeats itself many times as the student 'earns a new skill or 

understanding, producing what is called a scalloping pattern in learning.

Insert Fiqme 10 about here.

The collapses do not indicate difficulties. Instead they are normal and required, 

reflecting the need to build and rebuild a skill with variations so that the person can eventually 

sustain it in the face of changes in context and state Commonly, mastering a task requires 

moving down to primitive levels of representations of even actions (similar to those of infants) 

as shown in Figure 10, so that the person can figure out the action characteristics of the task 

or situation The human capacity to move ' ‘own to such elementary levels provides enormous
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flexibility for intelligent adaptation, because people can learn new patterns of sensorimotor 

action required for success in a different kind of task. Moving to a low cognitive level fora new 

task comprises an essential part of intelligence.

The scalloping pattern only occurs some of the time in learning situations, however. It 

reflects tne midpoint in the learning process, as shown in Figure 11. When students are 

novices -  not familiar or comfortable with tasks that they need to do -  their performance is 

even more variable than that in Figure 10 (Yan & Fischer, 2002). Instead of building to a higher 

level skill over several activities, any relatively complex skill that they build quickly falls apart. 

Their performance vacillates up and down chaotically, as in the upper growth curve in Figure 

11. As they acquire some knowledge of the task, they move from this chaotic pattern to the 

itermediate pattern of scalloping (the middle curve in Figure 11 and the curve in Figure 10), 

where they can sustain a higher level skill for a longer time but are still subject to abrupt, 

periodic collapse. After working at the task for some time (typically months or even years), they 

become experts who can sustain a stable, high level performance, as shown in the lower curve 

in Figure 11 Experts often require an initial period of exploring the task to understand its 

properties ("figure it out") before reaching a stable level, which leads to a gradual rise in level, 

as shown in the curve. Also, they occasionally encounter some event that leads to a drop in 

complexity level, which is typically shortlived.

Insert Figure 11 about here.

In this way. learning involves not monotonic growth to higher levels of understanoing 

but an extended cyclical process, in which a student repeatedly builds and rebuilds a 

performance. He or she moves from chaotic variation in skill level to repeated, gradual 

rebuilding of a skill (scallopiny) and eventually to a relatively stable level of expertise. This 

analysis provides one example of how the skill complexity scale can illuminate learning and
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other educational activities. Perhaps it will also become possible to analyze brain activity as 

learning progresses, to ask how changes in brain activity relate to degree of skill and expertise. 

It is possible that some of the brain growth cycles described earlier will be evident as learning 

progresses in microdevelopment.

Moving from Growth Cycles to Educational Implications

The research relating cognitive developmental cycles and scaling to educational 

assessment is but one of many instances in which cognitive science findings contribute 

straightforwardly to educational research and practice. Connections between the cycles of 

brain development and education, however, are farther from fruition. Eventually research 

directly connecting brain growth cycles with patterns of learning will illuminate the processes of 

learning, especially differences across individuals and contexts. For example, by hypothesis, 

differences in cortical network cycles relate to differences bet sen children in both motivation 

to learn and effectiveness of learning in specific domains, such as spatial reasoning, 

mathematics, and literacy.

At present, however, efforts to link brain development research to education raise 

serious concerns because of carelessness and excess in "application'' (chapter by Bruer,

Fischer et al., 2006). Journalists, educators, and even brain scientists too readily leap from a 

bram research finding to an "implication" for education -  which is typically nothing more than 

seat-of-the-panls speculation. An important case of this kind of excess and its dangers took 

place in the 1970s and 1980s, when a few scientists uncovered the first evidence of head 

growth spurts (Epstein, 1974) and then brain activity growth spurts (Fischer & Rose. 1994,

John, 1977). Within a few years some scientists and educators were leaping to conclusions 

wholly unwarranted by the data, such as that students could not learn anything new during 

plateau periods between brain growth spurts. They recommended to a number of school
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districts that curricula be changed to introduce no new concepts during the normative age 

periods of brain growth plateaus, because no new learning would occur then, they asserted 

(Epstein, 1978; Fischer & Lazerson, 1984). The cognitive evidence, including data on school 

performance and learning, never supported this speculation, but a number of school systems 

in North America took the recommendations seriously because the proponents claimed that 

they came from brain science. Several of us fought against these specious claims for several 

years until finally the troublesome efforts faded away.

Anoth '  common error has been to leap ,rom evidence of critical periods in brain 

development -  a limited window of time during which a specific experience shapes brain 

function -  to implications about when people can and cannot learn to speak, read, do 

arithmetic, etc. (Bailey, Bruer, Symons, & Lichtman, 2001; Snow & Hoefnagel-Hohlo). These 

claims too represent illegitimate conclusions that are not supported by careful research 

evidence.

Researchers and educators in mind, brain, and education need to use normal scientific 

caution in drawing conclusions for educational practice. That includes refraining from leaps to 

educational implications from brain research until there is direct evidence assessing learning 

ana performance -  evidence that links brain to behavior and behavior in turn to practice. For 

example, there is great promise that cycles of brain and cognitive growth will illuminate 

learnng and educational practice, providing powerful new tools for analyzing students' learning 

patterns and differences and optimizing educational interventions. Already the research on 

cognitive growth cycles is bearing fruit in assessing and comparing learning patterns across 

domains and individuals as well as relating them to teaching and curriculum. However, the 

current state of knowledge does not allow direct extrapolation from brain growth cycles to 

educational practice. Building links among mind, brain, and education requires building
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Cogn itive D eve lopm en t
D efin ition
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H is to rica lly , th e  cogn itive d e ve lopm en t o f ch ild ren  has been studied in a v an e ty  o l ways The o ld est is through in te llig e n ce  tests 
such as th e  w ide ly  used S tan fo rd  B inet In te llig ence Q uotien t (IQ ) le s t firs t adop ted  lo r  use in th e  U n ited  S ta le s  by psycho log ist 
Lewis Term an 11877 1956) In 1916 f 'o m  a French m ode l p ionee red  in 190b IQ scoring is based on th e  con cep t o f ‘m en ta l age 
.icco id in g  lu  which the sco res o l a vhitd o! ave rage in te llig ence m atch his or hei age. w h ile  a g itted C h ild s p e rfo rm an ce  is 
c om pa rab le  lo  tha t o f an o ld e r ch ild , and a s low  lea rn e r s scores a re  sim ilar to  those o f a younger ch ild . IQ  tests a re  w ide ly  used in 
Ih e  Un ited  S ta tes , but th ey  have com e under increasing c ritic ism  fo r de fin ing in te llig ence to o  n a rrow ly  and fo r be ing b iased w irh 
reg a rd  to  rac e  and gender

In con tras t to  th e  emphasis p laced  on  a  ch ild s n a tive  ab ilit ie s  by in te llig ence testing , lea rn ing  then grew  ou t o f w ork by 
b ehav ion st resea rche rs  such as John  W atson H 878 1958) arid 8  F Skinner 1 )9 04  ) 990 i. who argued  tha t ch ild ren  a re  c om p le te ly  
'iM tleab le . Learn ing th e o ry  focuses on th e  ro le  o f en v ironm en ta l fa c to rs  in shaping the  in te llig ence  o t ch ild ren , e sp ec ia lly  un a 
Ch ild s ab ility  to  le a rn  by having c e rta in  behav io rs rew arded  and o th e rs  discouraged

P iage t s Theory o f Cognitive Development

The most w e ll-know n and in f lu en tia l tneo ry  o l cogn itive deve lopm eh l is tha t o l F rench psycholog ist Jean  P iagei i l» 9t  1981 
Piaget s th e o ry , first pub lished in 1952. grew  ou t o f decades o f extensive ob se rva tion  o f ch ild ren , inc lud ing his own, in th e ir n a tu ra l 
en v ironm en ts as opposed to  the la b o ra to ry  exp e rim en ts  o f the behaviorists A lthough Piaget was In te re s ted  in how  ch ild ren  rea c ted  
to  then  en v ironm en t he p roposed  a m o re  ac tive  ro le  lo r  them  than tha t suggested by lea rn ing  theory Me envis ioned  a ch ild  s 
► i.uw ledgt- j s  -u n loosed  o l schem as. bas'c units o f know ledge used to  o rgan ize past exp e rien ces and serve as a hasis for 
understand ing new  ones

Schemas a re  con tin u a lly  be ing m od ified  by two com p lem en ta ry  processes tha t P iaget te rm ed  ass im ila tion  and accom m oda tion  
A ssim ilation r e le i s  to  th e  process o f  tak ing m new in fo rm ation  by incorpo rating it in to  an ex isting schem a In o th e r w ords , p e op le  
ass im ila te  new  expe rien ces by re la t in g  them  to  things they a lre ad y  know  On the o th e r hand, accom m oda tion  is w hat happens when 
(h e  schema its e lf changes lo  accom m oda te  new know ledge According to P iaget, cogn itive d e ve lopm en l invo lves an ongoing 
a ttem p t to  ach ieve  a ba lance  be tw een  ass im ila tion  and accom m odation that he le rm ed  eq u ilib ra tion .

At th e  cen te r o f P ia g e ts  th e o ry  is th e  p rin c ip le  lh a t cogn itive deve lopm en t occurs m a series o f fou r d is tin c t, un ive rsa l stages each 
c h a r .ic te ru ed  by Increasing ly soph istica ted  and ab strac t le v e ls  o f (hough i These stages a lw ays occur in Ih e  samp o rd e r and each 
bu ilds on what was .ea rn ed  in th e  p rev iou s stage They a re  as fo llow s

•  Senso rim oto r stage (In fan cy ): Ir. this pe riod , which has six sub stages, in te llig ence is dem on stra ted  through m o to r a. t'v it* 
w ithout th e  use o f sym bols. Know ledge o f th e  w orld  is lim ited , bur deve lop ing , because it is based on physica l m te .a*.H ons 
arid exp e rien ces C h ild ren  acqu ire  ob ie c t p e rm anence a t about seven months o l age im en io ry l Physica l d eve lopm en t 
(m ob ility  ,ows th e  ch ild  lo  begin deve lop ing new in te lle c tua l ab ilitie s Seme ymbptic .language! ab ilit ie s  a te  d e v e lo p ed  at 
th e  end o f  this stage

•  P re op e ra tion a l stage (to d d le ih o od  and ea r ly  ch ildh ood ) In this pe riod , which has (w o sub stages, in te llig e n ce  is 
dem on stra ted  th rougn the use o f sym bols, language use m atures, and m em ory and im ag ination a re  d e ve lop ed , bu t th inking is 
done in a non -lpg ica l. n o n -re v e is ib le  manner Egocentric th inking p redom inate s

•  C oncre te  op e ra tion a l stage ie iem en t» ry  and e a r ly  ad o lescence ) In this stage, ch a rac te rized  by seven types o f  con se rva tion  
(num ber, leng th , liq u id , mass w eigh t, a re a , and vo lum e !, in te llig ence is d em on stra ted  through log ica l and sy s tem a llc  
m an ipu la tion  o l sym bols re la te d  to  con c re te  o b je c ts  O perationa l thinking deve lop s (m en ta l a c lion s  tha t a re  re v e rs ib le i 
Egocentric thought d im in sh es

•  Fo rm a l op e ra tion a l s tage la d o le sc en cp  and a iiu ilhn i d' "  this stage m teiiige i- is Ji'itiu i s lra te d  th ro u g h fh y  :g \ a .  ..'a
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sym bols re la te d  to  ab strac t concep ts . Early in Ih e  pe riod  th e ie  is a  re tu rn  to egocen tric  though t. On ly 35 pe rcen t o l high 
schoo l g raduates In Industria lized  c ou n tile s  ob ta in  fo rm a l op e ra tion s ; many p e op le  do no t th ink fo rm a lly  during ad u lth ood

The most significant a lte rn a t iv e  to  the w o rk  o f  P iaget has been th e  in fo rm ation -p rocess ing  app roach , wmch uses the com pu te r as a 
m odel to  p rov ide  new insight In to  how th e  human m ind rece ives , s to re s , le tn e v e s , and uses In fo rm a tion . Researchers using 
in fo rm ation -p rocess ing  th e o ry  to  study cogn itive d eve lopm en t in ch ild ren  have  focused on areas such as th e  g radua l im p rovem en ts 
in ch ild ren  s ab ility  to  ta k e  In in fo rm a t ion  and locus se le c tiv e ly  on c e rta in  pa rts  o f it and th e ir increasing a tte n tion  spans and 
capac ity  fo r  m em ory s to rage Fo r e xam p le , re se a rche rs  have found tha t th e  superio r m em ory  sk ills  o f  o ld e r ch ild ren  a re  d u e  In p a rt 
to  m em oriza tion  s tra teg ies , such as rep ea tin g  item s in o rd e r to  m em orize  them  o r div iding them  in to  ca tego rie s .

Infamy

As soon as they  a re  b o rn , in fan ts begin lea rn ing  to use th e ir senses to  e x p lo re  th e  w orld  around them  Most new oorns can focus on 
and fo llow  moving o b je c ts , distinguish th e  p itch and vo lum e o f sound , see a ll c o lo rs  and distinguish th e ir hue and b righ tness , and 
s ta rt an tic ipa ting even ts , such as sucking a t th e  sight o f a n ip p le . By th re e  m onths o ld , in fan ts can recogn ize  fa c e s ; im ita te  the 
fac ia l exp ressions o f o th e rs , such as sm iling and frow ning ; and respond to  (am .u a r sounds

At six m onths o l age. babies a re  ju s t beginning to  understand how th e  w orld  a round them  works. They im ita te  sounds, e n jo y  
hearing th e ir own vo ice , rec ogn ize  p a ren ts , fe a r  s trange rs , distinguish be tw een  an im ate and inan im ate o b je c ts , and base d is tance 
on  the  s ize  o l  an o b je c t . They a ls o  re a liz e  th a t if th ey  d io p  an o b je c t , they can pick it up  again. At lo u r to  seven m onths , babies 
can recogn ize  the ir names

By nine m on ths , in fants can im ita te  gestu res and ac tion s , exp e rim en t w ith th e  physical p rop e rtie s  o f o b je c ts , understand sim ple 
w ords such as "no," and understand  tha t an o b je c t  s t ill ex ists even when they  cannot see It . They a ls o  begin to  te s t p a ren ta l 
responses to  the ir b ehav io r, such as th row ing food  on  th e  f lo o r . They rem em ber the rea c tion  and te s t the p a ren ts  again to  see  If 
th ey  get th e  sam e reac tion .

At 12 m onths o f age, bab ies can fo llow  a fast moving o b je c t : can speak two to  fou rs w ords, including mama and papa ; im ita te  
an im a l sounds; assoc ia te names w ith  o b je c ts ; d e ve lop  a ttachm ents to  o b je c ts , such as a to y  o r b lan ke t; and e xp e rien ce  sep a ra tion  
an x ie ty  w hen away from  th e ir p a ren ts  By 18 months o f age, babies a re  ab le  lo  understand about 10 50 w ords; id en tify  body pa rts , 
fe e l a sense o l ownersh ip by using the w ord "my w ith c e itam  p eop le  o r o b je c ts ; and can fo llow  d irec tion s tha t invo lve tw o 
d if fe re n t tasks , such as picking up  toys and pu tting  them  tn a box.

Toddlerhood

Betw een 18 months to  th re e  yea rs ot age. tod d le rs  have reached  the  sen so rim oto r' stage o l P iage ts th eo ry  o f cogn itive 
deve lopm en t tha t Invo lves rud im en ta ry  though t. For Instance , they understand the pe rm anence o f o b je c ts  and p e op le , v isua lly  
fo llow  th e  d isp lacem en t o f  o b je c ts , and begin to  use instrum ents and too ls  Todd le rs s ta rt to  strive fo r m o re  independence , which 
can p resent cha llenges to  pa ren ts  concerned fo r  the ir sa fe ty . They a ls o  understand d isc ip line and what behav io r Is ap p rop ria te  and 
in app rop ria te , and they  understand the concep ts o l w ords lik e  p lease  and thank you .'

Two yea r-o ld s  should be  ab le  to  understand 100 to  150 w ords and s ta rt adding about ten new  words per day T odd le rs a lso  have  a 
b e tte r undt rstand lng o l em otion s , such as lo v e , tru s t, and fe a r . They begin to  understand som e o l (h e  o rd ina ry  aspects o f eve ryday 
l i fe , such as shopping I o r fo o d , te llin g  tim e, and being re a d  to

Pr esc heol

P re sch oo le rs , ages th re e  to  six, shou ld  be a i th e  p re op e ra tion a l stage o l P iaget s cogn itive deve lopm en t th eo ry , m eaning th e y  are 
using the ir im agery and m em ory  sk ills . They shou ld  be cond itioned  to  lea rn ing  and m em oriz ing , and the ir view o f th e  w orld  is 
lo n n a lly  very se ll-c em e re d  P re schoo le rs  usua lly  have a ls o  d eve lop ed  then soc ia l in te rac tion  sk ills , such as p lay ing  and coope ra ting  

w ith  o the r ch ild ren  the ir own age. It is no rm a l fo r  p re schoo le rs to test '.he lim its  o f then  cogn itive ab ilit ie s  and th e y  le a rn  negative 
concep ts and actions, such as ta lk ing  back to  ad u lts , ly ing , and bu lly ing O lhe r cogn itive d eve lopm en t m p re schoo le rs  a re  
deve lop ing  an increased a tte n tion  span, lea rn ing  to  rea d , and deve lop ing  s tru c tu red  rou tin es , such as doing househo ld  cho res

School Age

Younger schoo l-age ch ild ren , six to  12 years o ld . should be  a t the c on c re te  o p e ra tion s stage o l P ta g c  s rogm tive  deve lopm en t 
th e o ry , ch a rac te rized  by th e  ab ility  to  use log ica l and coh e ren t ac tions in thinking and solving p rob lem s They understand th e  
concep ts o l pe rm anence and con se rva tion  by lea rn ing  tha t vo lum e , w eigh t, and num bers m ay rem ain  constant d e sp ite  changes in 
ou tw ard  ap pea rance  These ch ild ren  should be ab le  lo  bu ild  on past exp e rien ces , using them  to  exp la in  why som e things happen 
Their a tte n tion  span shou ld  Inc rease w ith  age, from  being ab le  lo  focus on a task fo r about 15 m inu les .11 age six to  an hour by  age 
n ine

Ado lescents , age-. 12 th rough 18. shou ld  be a t th e  fo rm a l op e ra tion s stage o l P ia g e ts  cogn itive deve lopm ent th eo ry  it >-, 
ch a rac te rized  bv an inc reased independence fo r th inking through p rob lem s and situations Adolescents shou ld be a b le  to  understand 
pu re  ab strac tion s , such as ph ilosophy and higher math concep ts Our mg this age cm tdren should be ab le  to  le a rn  and apply gene ra l 
n I cr mat ion needed  I ;  ad ap t to  specific s ituations They should a lso be ab le  I , .ea rn  specific in fo rm ation  and eh ills necessary lo t an 

occupa tion  A m a jo r com ponen t ot th e  passage through ad o lescence is a cogn itive tran sition  C om pared to  h itd ren . ad o lescen ts  
th ink in ways tha t a re  m o re  advanced , m o re  e ff ic ie n t , and g ene ra lly  m o re  com p lex This ab ility  can be seen in liv e  ways

Fust during ad o lescence ind iv iduals becom e b e tte r ab le  than ch ild ren  to  think abou t what is possib le , instead c l lim iting  the ir 
though! ic  w hat is rea l. W hereas ch ild ren s  th inking is o r ie n ted  to the h e re  and now  that is, to  things and events tha t they can 
ob se rve  d ire c t ly  ado lescen ts a re  a b le  to  consider what they ob serve against a backdrop o f what n  possib le , Ihey can think 
hypo th e tica lly .

Second , doting th e  passage in to  ad o lescence , ind ividuals becom e b e tte r a b le  to  th ink about ab strac t ideas For exam p le , 
ad o lescen ts  find it easier than ch ild ren  to  com prehend the sorts ot higher o rd e r, ab strac t logic inheren t in puns p rove rbs , 
m e taphors , and ana log ies The ad o le sc en t s g re a te r fac ilitv  with ab strac t thinking a ls o  pe rm its th e  app lica tion  o l advanced
■•asc'ug and rugicai p rocesses 10 SOCiai J 'd  dec iog  :a , i t ' e n  Th-s - e.u , ...... t in  ' m sed  \> I ,  i •

in te rest in th inking about ' - le ip e t jo n a i  re la tionsh ips , po litic * i im .i iv p n , mrg i - • n -.11 • ,

Th ird , du f ng ad o lescence ird iv 'du a ls  begin thinking m o te o t te r  about the process ' thinking f .e i i  u  -e ta c o g i lio n  As a -.-su it, 
a ls le - .c e n ts  m ay d isp lay inc reased ' l lrp sp e - i - r  and sen . jns- .-.ness A ithoug1 m prcvem en ts m m eta • gm iive ab ilit ie s  pr - . ,  te

hup :/ /w vvw . a n s w c r s .c o m / to p ic /c o g n i t i  v c - d e v c lo p m c n t? e u i= h e a l th 2/29/2008
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im portan t in te lle c tu a l advantages, on e  p o te n tia lly  negative byp roduct o f  these  advances Is th e  tendency fo r  ad o le sc en ts  to  d e ve lop  
a so rt o f  egocen trism , o r in ten se  p reoccupation  w ith  the se lf.

A fou rth  change in cognition Is th a t th ink ing tends to  becom e m u ltid im en s iona l, ra th e r than lim ited  to  a s ing le  issue. W hereas 
ch ild ren  tend to  th ink abou t things on e  aspect a t a  tim e , ad o lescen ts  can see  things th rough m o re  com p lica ted  len ses A do lescents 
desc ribe  them se lves and o th e rs  In m o re  d if fe re n t ia te d  and c om p lica ted  te rm s and find  it eas ie r to  look  a t p rob lem s from  m u ltip le  
pe rspec tives . Being ab le  to  understand th a t p e op le s  p e rson a lit ie s  a re  no t o n e  sided o r  tha t

(Cogn itive deve lopm ent
Age (Activity
One m onth (W atches pe rson  when spoken to .
Two m onths ISm iles a t fam ilia r p e rson  ta lk ing . Begins to  fo llow  moving pe ison w ith  eyes
Tour m onths [Shows in te re s t in b o t t le , b re as t, fam ilia r to y , o r  new surroundings
Five months |Sm iles a t own im age in m irro r . Looks fo r fa l le n  ob je c ts .
Six m onths May stick ou t tongue In im ita tion . Laughs a t p eekab oo  gam e Voca lizes a t m irro r image May ac t shy around 

strangers.
Seven months Responds to  own nam e. Tries t o  e s tab lish  c on ta c t w ith a person by cough or o th e r noise
Eight months Reaches fo r  toys ou t o f  reach . Responds to  "no
Nine m onths Shows likes and d is likes . May try  t o  p reven t face-w ash ing o r  o th e r a r ' lv i t y  tha t Is d is liked . Shows exc item en t and 

In te re s t in food s o r toys th a t a re  w e ll- lik ed
Ten m onths Sta rts to  understand som e words. W aves bye-bye Holds ou t a rm  o r le g  fo r dressing.
E leven months Repea ts p e rfo rm an ce  th a t is laughed  a t. Lives rep e tit iv e  ptay, Shows In te rest In books.

|Tw e lve months May understand some "w here IS . . .T  questions. -May kiss on  request
F ifteen  months Asks fo r o b je c ts  by po in ting  S ta rting  to  feed  se lf Negativ ism  begins.
Eighteen
months

Po in ts to  fam ilia r  o b je c ts  when asked "where is . . .  T Mimics fam ilia r ad u lt ac t iv ities Know som e body p a n s . Obeys 
tw o o r th re e  sim p le  o rd e rs .

Two yea rs Names a few  fam ilia r o b je c ts  d raw s w ith c rayons . Obeys found sim p le  o rders Pa rtic ip a tes In p a ra lle l p lay .
Two-and-a h a lf 
years

Names seve ra l com m on ob je c ts  Begins to  ta k e  in te rest in sex organs Gives fu ll names. H elps to  pu t things away 
Peak o f  negativ ism .

Three yea rs C onstan tly  asks questions. May coun t to  10. Begins to  d raw  spec o b je c ts  D resses and undresses d o ll. 
Pa rtic ipa tes in c oo p e ra tiv e  p lay . Ta lks about things tha t have  ha ened

Four yea rs May make up  s i lly  w ords and s to rie s . Beginning to  draw  p ic tu res tha t rep resen t fam ilia r things P re tend s to  read 
and w rite . May recogn ize  a lew  com m on w ords , such as own name.

Five yea rs
1
Can recogn ize  and rep rodu ce  many shapes, le t t e r s , and num bers T e lls  long sto rie s . Begins to  un de 's tand  tne 
in fe re n c e  be tw een  re a l even ts  and m ake b e lie v e  ones. Asks meaning o f  words.

SOURCE: Miller Keane encyclopedia and Dictionary o f Medicine. Nursing, and Allied Health 5rh ed and Ch ild  D eve lopm ent 
In s titu te , h t tp .v fw w w .ch ild d ev e topm en iln lo .c om .

soc ia l situ ation s can have a ffe re n t in te rp re ta t ion s  depend  ng on o n e s  po in t o t view pe rm its the ad o lesc en t to  have  fa r m o re  
soph istica ted  and c om p lica ted  re la tion sh ip s w ith o th e r peop le

F ina lly , ado lescen ts a rc  m o re lik e ly  than ch ild ren  to  se e  things as re la t iv e , ra th e r than ab so lu te  Ch ild ren  tend  to  see things in 
ab so lu te  te rm s - in  b lack  and w h ite  Ado lescents , in c on tra s t , ten d  to  see things as re la t iv e  They a re  m o re lik e ly  to  qu estion  o th e rs  
assertions and less lik e ly  to  accep t fac ts a s  ab so lu te  tru th s  This Inc rease  in re la tiv ism  can be  p a rticu la r ly  exaspe ra ting  to  pa ren ts , 
who may fe e l that th e ir ad o lesc en t ch ild ren  question  eve ry th in g  ju s t fo r  th e  sake o f a igum em  D ifficu ltie s  o fte n  arise , fo r  exam p le  
when ado lescen ts begin seeing th e ir p a ren ts  va lues as excessive ly  re la t iv e

Comm on P rob lem s

Cogn itive im pairm ent is the  gene ra l loss o r  lack  o f d e ve lopm en t o f  cogn itive ab ilit ie s , p a rt ic u la r ly  au tism  and lea rn ing  d isab ilitie s 
The N ationa l Ins titu tes o f Mental H ea lth  (H lMHi describes lea rn ing  d isab ilitie s as a d iso rde r that a ffe c ts  p e o p le s  ab ility  to  e ith e r 
in te rp re t w hat they see and hear o r to  link In fo rm a t ion  from  d if fe re n t  pa rts o f the brain These lim ita tion s can show up in many 
w ays, such as specific d if fic u lt ie s  w ith  spoken  and w ritten  language , c oo rd in a tion , se lf c o n tro l, or a tte n tion  Such d if f ic u lt ie s  
ex tend  to  schoo lw oik and can im pede lea rn ing  to  read  o r w n te  o r to  do  m ath A child who has a lea rn ing  d isab ility  may have  o the i 
ond ilio ny , such as hearing p rob lem s o r serious em o tion a l d is tu rbance H ow e .e r , team ing d isab ilities a re  not cau sed  by the se  

cond itions , no r a re  they caused by en v ironm en ta l In flu en ces Such as cu ltu ra l d if fe ren c e s  o r inapp rop ria te  In s truction .

P a ren ta l Concerns

A\ o f  1004 it is w idely accep ted  tha t a ch ild  s in te lle c tu a l ab ility is de te rm in ed  by a com bination o f h e red 'ly  and en v ironm en t Thus, 
a lth ough a ch ild s  genetic  in h e ritan ce  is unchangeab le th e ie  a te  d e fin ite  ways tha t pa ren ts can enhance the ir C h ild s in te lle c tu a l 
deve lopm en t through env ironm en ta l fa c to rs . They can p rov ide  stim u la ting  lea rn ing  m a te ria ls  and exp e rien ces from  an ea r ly  age 
i f j d  to  and ta lk  with then  ch ild ren , and h e lp  ch ild ren  e xp lo re  m e  w orld  a round  them  As ch ild ren m a tu re  p a ren ts  can both 
ch a llenge  and  support th e  ch ild s  ta le n ts  A lthough a supportive  en v ironm en t m e a ' ly  ch ildh ood  p rov ides a d e a r  ad van tage tor 
ch ild ren , it is possib le to  make up (o r ea r ly  losses in cogn itive  deve lopm en t ir a  supportive env ironm en t is p rov ided  a t som e la te r 
p e riod , in conmasi to  e a r ly  d is rup tions in physica l d eve lopm en t, which j i e  o fte n  irrev e rs ib le

w hen to Call the Doc tot

I by age th re e , a ch ild  has p iob le rn s understanding s im p le  d irec tion s o i is pe rp lex ed  when asked to do  som eth ing s im p le , th e  
pa ren ts  o r p rim ary careg iver shou ld consu lt a physician or ped ia tric ian  The ch ild  may have a de lay in cogn itive deve lopm en t 
Pa ren ts shou ld  also consu lt a h e a lth c a re  p ro fe ss ion a l d  a lt e r  age th re e , the ir c h ild s  cogn itive d eve lopm en t ap pea rs  to  be
Mg'Utiiantiy s icw i' i m an the ir pee rs

I) e tu i.ryes
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cognitive Ueveiopmer Fowl

A n s w e r s .

Sports Science and Medicine: cogn itive deve lopm en t

D eve lopm ent o f the thought p rocesses bv which know ledge is acqu ired includ ing p e rc r 1 in tu ition , and m ason ing C om pare  
physica l deve lopm en i

Science d ic tion a ry : cogn itive deve lopm en t
( •o o -n u h 't iv i

The grow th o f a P e rson s ab ility  to  lea rn  

W ikipedia T h e o iy o f cogn itive d eve lopm en t

The Theo ry  o f  C ogn itive  D e v e lo pm en t, on e  o f th e  most h is to rica lly  in f lu e n tu i theories was deve lop ed  by Jean P iage t, a Swiss 
psychologist I >896 1980). His th e o ry  p rov ided  m any c en tra l concepts in the Field o l d eve lopm enta l psycho logy and con ce rn ed  the 
grow th o f  in te llig ence , which fo r P iaget m eant the ab ility  to  m o re accu ra te ly  rep resen t the w orld and p e rfo rm  log ica l op e ra tion s 
on le p re sen ta tlon s  o f concep ts g rounded in th e  w orld The theo ry  concerns th e  em ergence and acqu is ition  o f sch em a ta -sch em e s of 
how one pe rce ives the w o r ld -m  d e ve lopm en ta l stages . tim es when ch ild ren  a re  acquiring new ways o f  m en ta lly  rep re sen ting  
in fo rm ation  The theo ry  Is con side red  c on s tru c t iv is t , m eaning th a t , un like  nativis' theories (which de sc rib e  cogn itive  deve lopm en t 
as th e  un fo ld ing  o f in n a te  know ledge and a b ilit ie s ) o r em p iric is t th eo rie s  (which describe cogn itive deve lopm en t as the g radua l 
acquisition o f know ledge through e xp e rien ce ), it asse rts th a t we construct ou r cognitive ab ilitie s th rough se lf-m o tiv a ted  ac tion  in 
m e  w orld  Fo r hts d eve lopm en t o f  th e  th e o ry , P iaget was aw arded  th e  Erasmus °r r e  Piaget div ided schemes tha t ch ild ren  use ti 
understand th e  w orld  th rough  lo u r m ain  pe riods , roughly c o r re la te d  w ith and becom ing increasingly soph isticated  w ith ago
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•  S en so rim oto r p e riod  ly e a rs  0 -2 )
•  P re op e ra tion a t p e riod  ly e a rs  2 -7 )
•  C onc re te  op e ra t ion a l p e riod  ly e a rs  7- 11)
•  F o rm a l op e ra t ion a l p e riod  ly e a rs  11 a d u lth o od l

Sensorimotor period

Accord ing to  P iage t, th is ch ild  
Is in th e  sensorimotor period and 
p rim a rily  exp lo re s  the  w o rld  with 
senses ra th e r than  through m en ta l 
op e ra tion s .

In fan ts  a re  bo rn  w ith a set o f  con gen ita l re f le x e s , accord ing to  P iaget, in add ition  to  a d riv e  to  e x p lo re  th e ir w orld . Their in itia l 
schem as a re  fo rm ed  th rough d if fe re n t ia t io n  o f  th e  congen ita l re fle xes

The sensorimotor period  is Ih e  ( l i s t  o f  th e  fou r pe riod s . Accord ing to P iage t, this stage m arks the deve lopm en t o f essen tia l spa tia l 
ab ilit ie s  and understand ing o f the w o r ld  in six sub stages:

« The firs t sub stage, known as th e  re fle t schema stage , occurs from  b irth  to  six weeks and Is assoc ia ted  p rim a rily  w ith  th e  
d e ve lopm en t o f re f le x e s■ Th ree  p rim ary re f le x e s  a re  described by P iaget: sucking o f o b je c ts  in th e  m ou th , fo llow ing  moving 
o r in te res tin g  o b je c ts  w ith th e  e ye s , and c lo s ing  o f  Ih e  hand when an  o b je c t makes con tac t w ith  th e  pa lm  ip a lm a r g rasp ). 
Over th e se  firs t six w eeks o f  l i f e ,  th e se  re f le x e s  begin to  becom e vo lun ta ry  ac tions ; fo r  exam p le , th e  p a lm ar re f le x  becom es 
in ten tion a l grasping. (G rube r and  V aneche , 1977).

•  The second sub -stage, primary circular reaction phase, occurs from  six weeks to  fou r m onths and is assoc ia ted p rim a rily  w ith 
th e  deve lopm en t o f h ab its . P r im a ry  c irc u la r  reac tion s o r  rep ea tin g  o f  an action  Involving on ly  one's own body begin. An 
exam p le  o f  this typ e  o t rea c tion  w ou ld  in v o lv e  som eth ing lik e  an in fan t rep ea tin g  the m o tion  o f passing th e ir hand b e fo re  
the ir fa c e . The schem a d e ve lop ed  during th is stage In fo rm  the in fan t about th e  re la tionsh ips am ong his body p a its  (e .g . . in 
passing th e  hand in fro n t  o f his eyes he  deve lop s  a  m o to r schema fo r  moving his arm  so th a t th e  hand becom es v is ib le  ) A lso 
a l this ph ase , passive rea c tion s , l l l l l lc a u s e d  by c lassica l o r  opetan t cond ition ing , can begin iG rube r e t a l . ,  1977).

•  The th ird  sub stage, th e  secondary circular reactions phase, occurs from  fou r to  nine m onths and is assoc ia ted  p rim a rily  w ith 
th e  deve lopm en t o f  c oo rd in a tion  be tw een  vision and p rehension . Th ree new ab ilit ie s  occur a t this stage in ten tion a l grasping 
lo r  a d e s ired  o b je c t , secondary  c irc u la r re a c tion s , and d iffe ren t ia t io n s  be tw een ends and means. At this stage, in fan ts w ill 
in te n tion a lly  grasp th e  a ir  in th e  d ire c tion  o l  a desired o b je c t , o fte n  to  the am usem ent o f t re n d s , fam ily , younger and o ld e r 
sib lings, g randparen ts , e tc . Secondary c irc u la r reac tion s , o r the rep e tit io n  o f an action involving an e x te rn a l o b je c t begin, 
fo r  e xam p le , moving a sw itch to  tu rn  on a ligh t rep e a te d ly  The d if fe re n t ia t io n  be tw een m eans a lso  occurs This is perhaps 
on e  o f th e  m ost im portan t stages o f a ch ild  s grow th as it signifies th e  dawn o f logic (G rube r e t a l . ,  1977) H ow ever, babies 
s t i ll on ly  have  a ve ry  e a r ly  ru d im en ta ry  g rasp  o f this and most o l th e ir d iscoveries have an acc iden ta l q u a lity  to  them  in 
th a t th e  in itia l p e rfo rm an ce  o f w hat w ill soon becom e a secondary c ircu la r rea c tion  occurs by chance ; bu t then  op e ran t 
cond ition ing  causes th e  in itia l acc iden ta l" b eh av io r (w hich was fo llow ed  by an In te resting  p a tte rn  o f  s tim u la tion ) to  be 
re flo a te d . And the a b ility  lo  re p e a t the  act Is th e  resu lt o f p rim ary c ircu la r reactions estab lish ed  in th e  p revious stage For 
e xam p le , w hen the In fa n ts  hand a c c id en ta lly  m akes con tac t w ith an o b je c t he Is looking a t the In fan t rece ives bo th  visual 
and ta c t i le  feedback abou t th e  o b je c t ; and h is subsequent ab ility  to  bring his hand in to con tac t w ith  o th e r o b je c ts  In his 
fie ld  o f v ision  Is based on  th e  p rim a ry  c irc u la r rea c tion  o f bringing his hand in to his fie ld  o f  vision Thus the ch ild  lea rn s (a t 
th e  le v e l o f schem ata ) tha t if he can see it then  he can a ls o  touch I f  and this resu lts in a schema which is th e  know ledge 
th a t his e x te rn a l env ironm en t is p op u la ted  w ith  so lid  ob je c ts .

•  The fou rth  sub -stage , c a lle d  th e  coorediation o f secondary circular recclions stage, which occurs from  nine to tw e lve  
m onths , is w hen Piaget (19541 though t th a t o b je c t pe rm anence deve lop ed  In add ition , th e  stage is c a lle d  th e  co -o rd in a tion  
o f secondary c ircu la r reac tions s tag e , and is assoc ia ted  p rim a rily  w ith the deve lopm en t o f  logic and th e  coo rd in a tion  
be tw een  m eans and ends. This is an e x t rem e ly  im portan t stage o f d eve lopm en t, ho ld ing what P iaget c a lls  the firs t p roper 
in te llig ence . This s tage m arks th e  beginning o f  goal o r ie n ta tion  or In le n t io n a li ly , the d e lib e ra te  p lanning o l steps to  m eet 
an o b je c t iv e  (G ruber e t a l 1977),

•  The f i fth  sub stage, Ihe ternary circular reactions phase, occurs from  tw e lve  to  e ighteen months and is assoc ia ted p rim arily  
w ith the  d iscove ry o f new  means to  m eet goa ls . P iaget describes th e  ch ild  at th is ju n c tu re  as the young sc ien tist, 
conducting pseudo exp e rim en ts to  d iscover new  m ethods o f meeting cha llenges (G rube r e t at 1977).

•  The sixth sub -stage , con side red  beginnings o f  sym bolic rep re sen ta tion  , is assoc ia ted p rim a rily  w ith th e  beginnings o f 
insight, o r t ru e  c re a tiv ity  In this stag e  th e  t r ia l and -e rro r app lica tion  o l schem ata , which was ob se rvab le  during th e  p revious 
stage , occurs In te rn a lly  la t  the le v e l o f sch em ata  ra th e r than o l  m o to r responses), resu lting  in the sudden appea rance o f new 
e f fe c t iv e  behav io rs (w ithou t any o b se rv ab le  tr ia l-a n d  e r r o r . I  This is a ls o  the tim e when sym bols IworUs and im ages) begin to  
stand  fo r o th e r o b je c ts  This m arks th e  passage into th e  p reope ra tiona t stage.

The role of imitation

Pidget po stu la ted  tha t im ita tive  ac tiv ity  »s th e  fo re ru n n e r o f m en ta l symbolism  • ! Bod ily  ac t iv ity . im ita ting jh»* action pe rce ived  
phenom ena, a c tu a lly  bu ilds b o d ily :b e h a v io ra l s ig n ilie rs  tha t stand lo r  phenom ena in a com pa rab le  way to  th a t by which m enta l 
symbols w ill la te r stand tor th e se  phenom ena Such im ita tive  fo rm ation s p ro v ide  the  basis upon which m en ta l symbolic activ ity  can 
la te r b u ild . The sym bol is. accord ing to  P ia g e t, in  in te rn a lized  im ita tion .

For P ia g e t, even pe rcep tion  o l  an  o b je c t is an im ita t iv e  ac tiv ity , th e  eye trac ing  the  shape o l an o b je c t is fo rm ing  a p re  .ym bo lic  
concept o f tne o b je c t P iaget suggests th a t th e  m otions exp e rien ced  he re m ay be rep ea ted  by the  ch ild  in an ab b rev ia ted  fash ion 
when re c a llin g  th e  o b je c t ; th is bod ily  im age sym bo lizes the o b je c t tha t was perceived e a r lie r .W

t * G insburg and O pper, P ro g e n  Theory o f intellectual Development, ISBN 0 - t 3-675 t40 -7 , p 7 )
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2 . * Ib id .. pp. 72-75

Preoperational stage
The P re ope ra tion a l stage is th e  second o f fo u r stages o f  cognitive d eve lopm ent. By observing sequences o f p la y , P iaget w as a b le  to  
d em on s tra te  that tow ards ih e  end o f  th e  second yea r a q u a lita tive ly  new kind o f psycho log ica l function ing occu rs . (P re )O p e ra to ry  
T hough t In P iagetian theo ry  Is any p ro cedu re  fo r m en ta lly  acting on ob je c ts . The h a llm a rk  o f th e  p re o pm a t io n a l stage is spa rse and 
log ica lly  inadequate m en ta l op e ra tion s .

Accord ing to  P iaget, th e  P re -O p e ra t lo n a l s tage  o f d eve lopm en t fo llow s the S e n so r im o to r s tage and occurs be tw een  2-7 y e a rs  o f  
age. It inc ludes the fo llow ing  p rocesses:

S ym bo lic  fu n c tio n in g -c h a ra c te r iz e d  by th e  use I m en ta l sym bols, w ords, o r  p ic tu res , w hich th e  ch ild  uses to  rep re sen t som eth ing 
which is no t physica lly p resent.

C e n t ra t lo n -c h a ra c te r iz e d  by a ch ild  focusing o r a ttend ing  to  on ly  on e  aspect o f a stim ulus o r  s itu a tion . For e x am p le , in pou ring  a 
quan tity  o l  liqu id from  a na rrow  beake r in to  a  sha llow  dish, a p ieschoo! child m ight ju dge  th e  quan tity  o f  liqu id  lo  have de c re a sed , 
because it is lo w e r ' - t h a t  Is, th e  ch ild  a ttend s to  the he ight o f  th e  w a te r, but no t to th e  com pensating in c rease  in the d iam e te r o f 
th e  con ta in e r

In tu it iv e  though ! occurs when th e  ch ild  is ab le  to  b e lie v e  In som ething w ithout know ing why he o r she b e lie ve s It.

E g o c e n tr ism -a  ve rs ion  o f  c e n tra t io n . th is deno tes a tendency o f a ch ild to  on ly  think from  he r o r his own po in t o f  view  A lso , the 
inab ility o l  a  child to  ta k e  the pa in t o f  v iew  o f  o th e rs . Exam p le , if a  ch ild  is in tro u b le , he o r she m ight cove r h e r eyes th ink ing I f  I 
cannot se e  m yse lf my mom  cannot e ith e r.

In a b ility  t o  C on se rv e  Through P iaget s con se rva tion  experim en ts (conservation  o f  mass, vo lum e and num be r) P iaget con c lu ded  
tha t ch ild ren  in the  p re op e ra tion a t stage lack  pe rcep tion  o f con serva tion  o f mass, vo lum e , and num ber a f t e r  th e  orig ina l fo rm  has 
changed. F o r exam p le , a ch ild In th is phase w ilt b e lie ve  tha t a string o f beads set up In a 0 - 0 - 0  0  p a tte rn  w ill have a la rg e r 
num ber o f beads than a string which has a  0 0 0 0  p a tte rn , because th e  la tte r p a tte rn  has less space in be tw een  Os, o r tha t a  ta ll ,  
th in 8 -ou ric e cu p  has m o re  liqu id in It than a w ide, sho rt B o u n c e c u p  Is e e a tso  c en tra tion , above )

Anim ism  The child b e lie ve s lh a l inan im ate  o b je c ts  have li fe lik e  qua litie s and a re  cap ab le  o f  action . Exam p le a ch ild  p lays w ith a 
d o ll and tre a ts  it lik e  a re a l pe rson . In a way th is is lik e  using the ir im agination

Concrete operational stage
The C o n c re te  o p e ra t io n a l s tage  Is th e  th ird  o f fou r stages o l cognitive d eve lopm ent in P iaget s th e o iy . This stage , which fo llow s  
the  P re o p e ra t io n a l s tag e , occurs be tw een  th e  ages o f 7 and 11 yea rs and is ch a rac te rized  by  th e  ap p rop ria te  u se o f  log ic, 
im portan t p rocesses du ring this stage a re

S e r la t io n  th e  ab ility  to  a rrange  o b je c ts  in an o rd e r accord ing to  s ize , shape, or any o th e r ch a rac te ris tic  For e x am p le , If g iven 
d iffe ren t-sh ad ed  o b je c ts  th ey  may m ake a co lou r gradient

C la ss ific a t ion  the  ab ility  to  name and iden tity  sets o t o b je c ts  accord ing to  appearance , s ize  or o the r ch a rac te ris tic  inc lud ing th e  
idea tha t on e  se t o f o b je c ts  can Inc lude an o the r A ch ild is no longer sub |ect to  the illog ica l lim ita tion s o f  an im ism  (th e  b e lie f th J t 
a l l o b je c ts  a re  a liv e  and th e re fo re  have  fee lin g s ).

D e c e n te i ln g -w h e re  th e  ch ild  la k e s  in to  accoun t m u ltip le  aspects o l a p rob lem  to  so lve  n  Fo r exam p le , th e  ch ild  w ill no longe r 
pe rce ive  an exc ep tio n a lly  w ide but sho rt cup to  con ta in  less m an a n o rm a llyw id e . ta lle r  cup.

R e v e rs ib i lity  -w he re  th e  ch ild  understands tha t numbers o r ob je c ts  can be changed, then re tu rn ed  to  th e ir o rig in a l s ta te  F o r th is
rea son , a ch ild  w ill b e  a b le  to  rap id ly  d e te rm in e  tha t if 4*4 equa ls 8 , 6 4 w ill equa l 4 , the o rig in a l qu an tity

C on se rv a t io n - understanding that q u an tity , leng th  o r number o f item s is un re la ted  to  the  a rrangem en t o r ap pea ra n ce  o f th e  o b je c t 
o r item s Fo r instance , w hen a ch ild  is p re sen ted  w ith tw o equa lly -s ized , lu ll cups they w ill b e  a b le  to  d iscern  tha t If w ater is 
t ran s fe rred  to  a p itcher it w ill con se rve  th e  qu an tity  and tie equa l to  the other r i lle d  cup.

E lim in a tion  o f  E g ocen trism  the  ab ility  to  view things from  another s pe rspec tive (even  if th ey  think in c o rre c tly  I For in s tance ,
show a ch ild  a com ic in which Jane pu ts a do tl under a box, (eaves the toom  and then roq u im ta  moves th e  d o ll to  a  d raw er jn d  
Jane cumes back A ch ild in th e  c on c re te  op e ra tion s stage w ill say lh a l Jan e w ill s till think it s under th e  box even  though th e  ch ild  
knows It is in th e  drawer

Formal operational stage
The fo rm a l op e ra tion a l p e riod  is the  fo u rth  and fin a l o f the  pe riods o f cogn itive deve lopm ent in P iaget s th e o ry  This stage , which 
fo llow s the C oncre te  O pera tiona l stage, com m ences at a round 11 years o f age ip u b e rty l and con tinues in to  ad u lth o od  it is 
ch a rac te rized  by acquisition o f  the ab ility  lo  th ink ab s trac tly , reason log ica lly  and draw conclusions irom  th e  in fo rm a t ion  a v a ila b le  
du ring this stage th e  young adu lt is a b le  to  understand  such things as lov e , shades o l gray , lo g ic a l p ro o fs , and va lues Lucidly 
b io log ica l fa c to rs  may tie tra c ed  to  th is stage as it occurs du ring puberty tthe tim e at which a n o th e r pe riod  o f  n eu ra l pruning 
occu rs l. m arking th e  en try  to  adu lth ood  In Physio logy, cogn ition , m ora l ju dg em en t (K oh lb e ig ). Psychosexual d e ve lopm en t (F re u d ) 
and soc ia l d eve lopm ent iC rihson ). Sem e tw o th irds o f  p eop le  do  not d eve lop  this fo rm  o f  reason ing fu lly  enough tha t it becom es 
then n o rm a l m ode lo r  cogn ition , and so they lem am , even as adu lts , con c re te  op e ra tion a l th in k e rs ,( ' ]

General information regarding the stages
These fou r stages have been found  to have  th e  fo llow in g  characte ris tics :
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•  A lthough the  tim ing may va ry , the  sequence o f th e  stages does not.
•  Un iversa l (n o t c u ltu ra lly  spec ific )
•  G ene ra lizab le . th e  rep re sen ta tion a l and log ica l op e ra tion s a va ila b le  to  th e  ch ild shou ld  e« tend  to  a ll kinds o f concep ts and 

con ten t know ledge
•  Stages a re  lo g ic a lly  o rgan ized wholes
•  H iera rch ica l n a tu re  o f stage sequences (each successive stage in co rpo ra tes  e lem en ts  o f p rev iou s stages, bu t is m o re  

d if fe re n t ia te d  and in teg ra ted )
•  Stages rep resen t q u a lita tive  d if fe ren c e s  in m odes o f thinking , no t m e re ly  q u an tita tive  d if fe ren c e s

Challenges to Piagetian stage theory
P iagetlans accounts o f d eve lopm en t nave been cha llenged  on severa l grounds. F irs t, as P iaget h im se lf n o ted , deve lopm en t does not 
a lw ays progress In the sm ooth manner his th e o ry  seems to  p red ic t. O eca la g e , o r  u n p red lc ted  gaps In th e  deve lopm en ta l 
p rog ression , suggest th a t th e  stage m ode l n  V  best a u se fu l approx im ation . More b road ly , P ia g e ts  th e o ry  Is dom ain  g e n e ra l , 
p red ic ting tha t cogn itive m a tu ra tion  occurs cone irren tly  across d if fe re n t domains o f know ledge (such as m a them atic s , log ic , 
understand ing o f physics, o f language, e tc ). H ow ever, m o re  recent cognitive d e ve lopm en ta lis ts  have been  much In f lu en ced  by 
trends In cogn itive science away from  dom ain gene ■silty and tow ards dom ain spec ific ity  o r  m odu la rity  o f  m ind, un de r which 
d i f fe re n t cogn itive facu ltie s  may be la rg e ly  independent o f  one an o the r and thus d e ve lop  accord ing to  qu ite  d i f fe re n t tim e tab les  
In th is vein , many cu rren t cogn itive deve lopm en ta lis ts  a rgue that ra th e r than being domain gene ra l le a rn e rs , c h ild ren  com e 
equ ipped  w ith  domain spec ific  th e o rie s , som etim es re l >rred to  as c o re  k n ow le d g e . which a llow s them  to  b reak in to  lea rn ing  w ith in 
th a t dom ain For e xam p le , even young in fan ts appear t ) understand som e basic p rinc ip les o f physics (e  g tha t on e  o b je c t cannot 
pass through an o th e r) and human m ten tion a llty  |e  g. tha t a hand rep ea ted ly  reaching fo r an  o b je c t has tha t o b je c t , no t ju s t a 
p a rticu la r pa th  o f m o tion , as its g o a l) These basic assumptions may be the bu ilding b lock o u t o f  which m o re  e la b o ra te  kn ow ledge is 
con struc ted .

Post Piagetian and Neo-Piagetian stages
There  a re  th re e  m a jo r changes to  th e  number o f  stages and the ir de fin itions . First and fo rem os t , th e  h a lf stages a re  now shown to 
b e  stages Pascua l Leone d iscove red this. A lmost a ll Post Piagetians accept this. Second, po stfo rm at stages have been  shown to  
ex is t. Ku rt Fischer suggested tw o, M ichael C omm ons p resents evidence fo r fou r p o s tfo rm a l stages: th e  system atic , m e tasyste rna tic , 
pa rad igm atic  and cross pa rad igm atic  Fischer has con side red a stage suggested by Biggs and Biggs It Is a stage b e fo re  the e a r ly  
p re op e ra tion a l. Commons and R ichards c a ll th is stage the sen ten tia l because organism s can sequence rep re sen ta tion s  o l concep ts

Piagetian and post-Piagetian stage theories/heuristics
•  M ichael Barnes stages o f re lig iou s and sc ien tific  thinking
•  M ichael Lam port Comm ons M odel Of H iera rch ica l Com p lex ity
• Kleran Egans stages of understanding
• James w. Fowler s stages of <anh development
•  Suzy G ab lik s stages o f  a rt h is to ry
•  Ch ristopher H a llp ik e s  stages o f m o ra l understanding
• Lawrence Kohlberg s stages oLmoral development
•  Don Lepans theo ry  o f  th e  orig ins o f m odem  thought and drama
•  Charles Raddmgs th e o ry  o f the  m ed ieva l in te lle c tu a l deve lopm ent
•  R .J . Rob insons stages o f  h is to ry  and theo ry  o t the orig ins o t in te lligence
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W h y  T e e n s  A r e  S u c h  I m p u l s i v e  R i s k - t a k e r s

ScieneeDaily (Nov. 8. 2007 ) — Teenagers and adults often don't see eye to eye, and new brain research 
is now shedding light on some of the reasons why. Although adolescence is often characterized by 
increased independence and a desire for knowledge and exploration, it also is a time when brain changes 
can result in high-risk behaviors, addiction vulnerability, and mental illness, as different parts of the 
brain mature at different rates.

Recent imaging studies in humans show that brain development and connectivity are not complete until 
the late teens or early twenties. Combining these observations w ith those of experimental research, it is 
becoming clear that the status of both inhibitory and excitatory brain chemical systems, and connects ity 
between brain regions, is unique in teenagers. The teenage brain is significantly different from both the 
young child and the fully mature adult. In other words, the teenage brain is not just an adult brain with 
fewer miles on it!

T.'.e teenage brain may be more responsive to environmental stimuli and. although this may facilitate 
learning rates, it may also make this group more susceptible to negative stimuli, such as stress and 
substances of abuse and addiction. The research presented here highlights some important new advances 
in understanding the unique status of the teen brain.

In new research, animals exposed to either restraint stress or social isolation during puberty did not grow 
as fast as their unstressed counterparts and gained the least weight during adolescence, suggesting that 
these two kinds of stressors add up to worsen the overall effects of stress, says Russell Romeo, ThD, of 
Rockefeller University in New York, now at Barnard College, also in New York.

Using a behavioral lest that measures how long it takes animals lo give up in an aversivc situation,
Romeo found that animals that experienced stress during adolescence struggled less and gave up faster, 
suggesting that they were experiencing greater depressive-like learned helplessness behavior. Similar to 
the growth rates, animals experiencing both stressors exhibited the greatest level of depressive like 
behavior.

Finally, measurements of corticosterone, a stress hormone, in the blood showed 'hat animals exposed to 
stress during puberty had higher levels in adulthood. "We believe that stress during puberty, and nol just 
long periods of stress, is what leads to these changes in depressive behaviors and physiological 
measures, as animals that were exposed to the same amount of stress, but after puberty, showed none of 
these changes," Romeo says.

Many studies of adolescent boys and girls show that exposure to stress during puberty may contribute to 
an individual's vulnerability to depression. In an effort to model how adolescent stress exposure affects 
neurobehavioral function in animals, Romeo and Ins colleagues investigated whether physical or 
psychological stressors experienced during puberty-for example, one hour of restraint stress every other 
day or social isolation-influcnee growth, depressive-like behaviors, and levels of stress hormones in 
adulthood.

o o i t i  1 i , v D d i l y
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Humans suffering from typical depression have three main symptoms: weight loss, feelings of learned 
helplessness, and elevated levels of stress hormones. Romeo's studies in rats provide evidence that these 
symptoms of depression can be replicated in an animal model. They also provide a way to study stress- 
induced behavioral changes duri .g adolescence and may help in the development of treatments or 
interventions to either prevent or reverse these behavioral and physiological problems.

Scientists also are researching how the developing brain responds differently to drugs of abuse such as 
stimulants and examining the periods during which adolescents are most vulnerable to addiction. 
Research shows that the teenage brain may be particularly vulnerable to the negative effects of drugs, 
including increased susceptibility to addiction later in life and emotional and benavioral difficulties, 
which could persist and become a lifelong disability.

A new study reveals that, w ith repeated binges, the drug ecstasy's effect on social behavior grows more 
pronounced and lasts well beyond the active effects of the drug, says Jean Di Pirro, PhD, of Buffalo 
State College in New York. Moreover, repeated ecstasy binges cause long-term changes in body 
temperature regulation and levels of the brain chemicals serotonin and oxytocin. These results also 
suggest that binge use of ecstasy may not produce the increase in social behavior typically described by 
users. Reduced social contact and altered sensory experiences, such as reduced pain sensitivity, during 
adolescence may have serious implications for the development of normal adult social behavior and 
mental health.

"Animal models shew unequivocally that ecstasy produces changes in the brain, like neurotoxicity of 
serotonin neurons, and behavior such as increased sot il avoidance that far outlast the immediate effects 
of the drug," Di Pirro says.

In other research, scientists have found that adolescents maintain drug-related associations longer than 
adults, leading to a greater likelihood of relapse. Once adolescent animals learn to prefer environments 
previously paired with cocaine, they require 75 percent more time to lose these preferences compared 
with adults. These data suggest that during adolescence, drug exposure will lead to addiction that will be 
more difficult to treat by abstinence, says Heather Brenhouse, PhD. and her colleague S. L Anderson, 
PhD, of Harvard Medical School and McLean Hospital in Belmont, Mass.

Adolescents also will resume drug-seeking behavior more strongly than adults when e xposed to a small 
reminder dose of cocaine. Based on the adolescent's greater propensity to form strong associations with 
rewarding stimuli, Brenhouse says, "extended treatment that involves substitution for different rewards, 
such as exercise or music, may be a m. re appropriate approach than adult-based rehabilitation of 
abstinence."

"To our knowledge, this information provides the first prcclinical evidence that during adolescence, drug 
exposure produces stronger memories for drug-paired cues and contexts than in adults. Furthermore, 
adolescents are more susceptible to relapse after less initial drug exposure." says Brenhouse.

In the same manner that Pavlov's famous dogs salivated in response to the sound of a bell, an addict will 
perform drug-seeking behaviors w hen he or she encounters cues previously paired w ith drug use. 
Normally, the ability to associate cues in the environment with pleasurable feelings ensures the survival 
of an infant, through childhood and beyond. During adolescence, however, the need arises to make one's 
own decisions about what associations are important and worth remembering. Drugs of abuse pose an 
unnaturally high degree of stimulation to the reward system and may lock in a memory for its associated 
cues at the expense of other information.
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"Adolescents therefore appear to hold stronger memories for these rewarding events, which may make 
extinction treatment more difficult and relapse more probable," Brenhouse says.

"By understanding these processes during adolescence, we can identify unique targets for treatment and 
prevention of drug abuse and addiction during this critical stage of development," says Brenhouse. "We 
believe that adolescents are more predisposed to process and store reward-related information 
differently, and therefore will require different addiction treatment strategies than adults."

In other research, a new study shows an increase in the prevalence of frequent cannabis use among 
youngsters accompanied by a decrease in age of first use. Use starts at a younger age and more potent 
forms of the drug are now available, says Gerry Jager. PhD, of the Rudolf Magnus Institute of 
Neuroscience at the University Medical Center Utrecht, in the Netherlands.

Jager and her colleagues studied the consequences of frequent cannabis use during adolescence for 
memory, learning, and brain development, using functional magnetic resonance imaging (fMRI).

Several studies indicate that the severity of cannabis use on mental health and cognition is highly 
dependent on the age when cannabis use begins. The reason for this could be that I ) those who begin 
cannabis use early in adolescence are more likely to become heavily dependent; or that 2) the brain is 
still maturing and is vulnerable to persistent alterations in brain function. Thus, the effects of frequent 
cannabis use during adolescence could be more serious than during adulthood.

In an fMRI study, Jager's lab examined 10 boys, aged 15 to 18 years, who were regular cannabis users, 
with use varying from once a week up to daily, for about tw'o years. They were compared with nine non­
using peers, matched for age, IQ scores, and alcohol use. All participants had to abstain from cannabis 
and alcohol for at least one week prior to testing to avoid any lingering effects of the drug. This was 
checked by testing urine samples for the presence of drug metabolites.

Subjects performed a memory task in an (MRI scanner, which showed that all subjects activated brain 
areas, including parts of the frontal and temporal lobes, that arc well-known for their involvement in 
memory and in learning, says Jager.

The cannabis users activated the same brain regions as their non-using peers and performed the task 
equally well. However, the adolescent cannabis users displayed higher levels of activity than the 
controls. With task performance being normal, this could indicate that the brain has to work harder to 
maintain normal performance. It is unlikely that this effect is due to any lingering pharmacological 
effect of cannabis, as all of the adolescents were abstinent from cannabis for at least one week prior to 
scanning. Nevertheless, it remains to be seen whether the increased brain activity persists after more 
prolonged periods of abstinence.

Other research shows that the brain systems involved in reward processing are not yet fully developed in 
children and adolescents and lhal adolescents tend to behave in a more risky and impulsive manner than 
adults and children, says Jessica Cohen. MA, at the University o f California, Los Angeles.

Moreover, adolescents tend to be more sensitive to the differences between various amounts of reward 
than children are. reinforcing the finding that neural areas sensitive to rewards are more fully developed 
m adolescents than in children. "This may help explain why adolescents tend to engage in risky 
activities that may result in immediate rewards more often than children." Cohen says.

T he findings come from an fMRI study involving 26 participants ranging in age from 10 to lc> years old.
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The group of children ranged from 10 to 12 years old, and the group of adolescents ranged from 14 to 19 
years old. All participants played a computer game while pictures were taken of their brains in an fMRI 
machine.

All participants displayed activity in areas in the brain called the amygdala, ventral striatum, and medial 
prefrontal cortex on trials when they received rewards, as compared with those when they did not. Each 
of those areas has been associated in previous studies with increased activity when people are rewarded. 
Behaviorally, adolescents were more sensitive to different reward values than children were, as 
demonstrated by changes in the speed of responding to stimuli associated with different rewards in 
adolescents but not in children. Correlations with age were conducted with the neural data to determine 
if there were areas of the brain that portrayed the noted increased behavioral sensitivity to reward in 
adolescents.

An interesting relationship was observed in the striatum, an area associated with learning and receipt of 
reward. Some subregions within the striatum showed age-related changes in response to greater rewards 
and others to smaller rewards. "These results imply that the striatum may aid reward-related learning by 
increasing the sensitivity to both positive and negative differences in reward value, not only by 
increasing sensitivity to more rewarding stimuli," says Cohen.

"Armed with the knowledge that adolescents are more sensitive to reward than younger children, yet 
realizing, based on previous studies, that their neural regions involved in self-control are not fully 
developed," says Cohen, "may help clinicians understand why adolescents engage in potentially 
detrimental yet appealing risky behavior, such as substance abuse, and how better to teach and 
encourage more adaptive behavior."

In summary, research is just beginning to shed light on how previous assumptions about the teen may be 
incorrect. At this time, the teenage demographic is the largest worldwide, and this population has unique 
educational, social, and emotional needs. Consideration of the effects of substance abuse and stress 
needs to lake into account the possible greater consequences in the teen compared to the adult.

Much research on early brain development has translated to the field of early education, and that on the 
aging brain is having a major impact on developing therapeutic strategics for disorders such as dementia. 
However, the unique features of the teenage brain are only recently being recognized and will likely 
have major implications for educational and medical approaches to those in this age group.

Adapted from materials provided hy Society for Neuroscience.
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P s y c h o l o g i s t  E x p l a i n s  T e e n s '  R i s k y  D e c i s i o n ­

m a k i n g  B e h a v i o r

ScienccDaily (May 31, 2007) —  Meg Gerrard will be the first lo admit that unraveling the adolescent 
mind is not an easy thing. Like most parents, she's even asked her teen daughters, "What were you 
thinking?" after one of them was caught in a risky behavior.

But now it's Gerrard — an Iowa State University psychology professor — who has tried to answer that 
question scientifically through analysis of research from the last 12 years on adolescent risk-taking. She 
was invited by the Association of Psychological Science to deliver a presentation titled "A Dual Process 
Approach to Adolescent Decision-Making: Applications to Cancer Risk and Prevention" at its annual 
convention last week in Washington, D.C.

Her analysis included research she conducted with ISU colleagues on more than 10,(X)0 youths from 
across the country regarding such things as smoking, use of alcohol and/or drugs, or practicing unsafe 
sex. She's found that one of the biggest reasons teens are so hard to figure out is because there is an 
impulsive clement to their behavior.

"There's actually been a scries of studies we've done over the last 10 or 12 years designed specifically to 
ask questions about what's going through their heads, or what's not going through their heads as they're 
making these decisions," she said. "And what's not going through their heads is a big part of the story.

"What's novel about this research is that we've demonstrated that quite a hit of adolescent decision­
making is not reasoned on — on any level," she said. "It's nol because it's motivated behavior, or they've 
thought about how much they want to do it. It's because they just do it."

Her presentation detailed two ways humans process information to make decisions — a more reasoned 
path that leads to intention to engage in a behavior; or a more intuitive path that leads to an openness or 
willingness to engage in a behavior. These two modes arc always active in everybody, but a situation 
may lead an adolescent in one direction or another. Some people arc more prone to operate in a more 
reasoned fashion, while others are more impulsive.

According to Gerrard, prior research on adolescent risk-taking behavior has treated teens like adults and 
assumed that they make reasoned decisions that lead to intentions to engage in specific behaviors. But 
she's found that their decisions arc often not planned or even premeditated. Instead, they’re reactive to 
"risk-conducive" circumstances that usually involve friends and peers.

"Parents ask kids, 'What were you thinking?' and they say, 'I don't know.' And they really don't know 
what they were thinking," she said.

Gerrard sa id  that the initial risk-taking experience will influence an adolescent's intention to repeat the 
behavior in the future. They do consult their conscience over risk-taking, but not alway s in a classic
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"good vs. evil" way.

"From a kid's perspective, if you're operating in this more reasoned, thoughtful [experienced] mode — 
then you have the proverbial devil and the angel over your shoulder," she said. "If you're operating in the 
more experiential [impulsive] mode, you don't even know the angel is there. Those things are not in your 
mind at all, and the devil'* only saying, 'This could be interesting.’"

But the research indicates it's not just the devil that made them do it. When it comes to the impulsive 
mode, image is everything -  specifically distinct social images of the kind of person who engages in 
specific risk behaviors.

The good news, according to Gerrard, is that those images can be easily shaped so parents can steer their 
kids from future risky decisions.

"Kids have these images or prototypes in their heads of what kind of kid does this," she said. "There’s a 
lot of agreement about these prototypes. They're formed very early -  we have evidence that they're 
formed when kids are 7 to 8 years old -  and it's not that difficult to change them. Oftentimes kids who 
are not willing to engage in a risk behavior arc not willing because they don't have a favorable prototype 
[of someone engaging in that risk bchavior|."

But Gerrard's study suggests that parents should really use two approaches when trying to keep kids 
from adopting risk behaviors.

"What I think most parents and most prevention programs try and do is get kids to think about the 
potential negative consequences before they engage in a behavior. That’s good, but it's not enough," she 
said. "It needs reinforcement and you need to change how' they think about people who exhibit those 
risky behaviors."

Gerrard hopes to change the w'ay people think about teen risk-taking behavior through her research.

A dap ted  from  m ateria ls p ro v id ed  by Iowa S ta te  University, via N ew sw ise.
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MACARTHUR FOUNDATION 
RESEARCH NETWORK ON

Adolescent 
Development 
and Juvenile 
Justice

One o f the pillars o f  the Amencan ju stice system  is the assurance that those who stand ac ­
cused o f  crim es be mentally competent to understand and participate in their trials. The eon- 
\entional standard for competence has typically focused on (he effects o f  mental illness or 
mental retardation on indiv iduals' capacities to grasp the nature o f their trials or their abilities 
to decide how to plead. Yet as the courts, both juven ile and adult, see increasingly younger 
defendants some argue that the law should also take into account adolescents lesser capaci­
ties owing to emotional and psychological immaturity.

This b rief c’ 'tails findings from the first comprehensive assessm ent o f juven ile capaci­
ties to participate in crimm .1 proceedings using measures o f  both trial-related abilities and 
developmental maturity. "I .ic MacArthur Foundation Research Network on Adolescent 
Developmc t and Juven ile Justice compared the responses o f  youth and adults in a series o f 
hypothetical legal situations, such as plea bargains, police interrogations, and aitom cy-elicn t 
interactions. Responses revealed the degree to which participants understood the long-term 
consequences o f their decisions, their ability to weigh risks, and other factors related to 
developmental and cognitive maturity. Findings show that a significant portion o f  youth, e s ­
pecially underage 15, are likely unable to participate competently in their own trials, either 
in an adult or juven ile court, owing to developmental immaturity.

Ii is important to note that our study examined only youths' competence to stand trial, not 
their criminal blameworthiness (i.e., whether someone should be held fu lly responsible for 
an offense). These are two separate issues. For example, a young inexperienced driver 
who accidentally skidded olTthe road and killed another person might be competent to stand 
trial for the wrongful death o f another, but could be judged less than fully responsible for the 
death because it w a s accidental. Whether youths o f  a certain age have abilities suggesting 
competence or incompetence to stand trial does not tell us whether youths o f that age should 
or should nol be held as responsible as adults for their offenses

Young Ado lescen ts M ore  Likely 
t o  Lack Capacities fo r  Trial
Network researchers interviewed 1,400 individuals aged 11 24 both in juvenile detention 
centers and in the community at large to determine whether teens differed from young adults 
(aged IK- 24) in their abilities relevant for competence to stand trial. Youth were interv ievved 
in Philadelphia. I .os Angeles, northern Florida, and Virginia.

I sing a standard assessm ent tool, the study first gauged the functional abilities defined in 
the existing legal concept o f « ompotcihv to  proceed— the ability to understand the purpose 
and nature o f the trial process: the capacity to provide relevant information to counsel and 
to process that information: and the bihty to apply information to one’s own situation in 
a manner that is neither distorted nor irrational. This standard is regularly applied in adult 
courts with mentally impaired individuals.

I Hidings from the assessment showed that age matters, fhose aged I I  15 performed sig­
nificantly worse than 14 15 year olds, who performed significantly worse than 16-17 year 
olds and IK -2 4  year olds (adults) Interestingly, the performance o f 16 I ”  year olds did not 
differ from that o f the young adults (aged IK -2 4) (see figure I ).
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The youngest group was nearly three times 
more likely than youth older than 15 to be 
significantly impaired in reasoning and under­
standing. two important components o f legal 
competence. In other words, nearly one-third 
o f 11-13 year olds and one-fifth o f 14-15 
year olds had deficits that courts might see as 
serious enough to question their ability to pro­
ceed in a trial. These patterns varied little by 
racc-cthnieity, gender, socioeconomic status, 
or region o f the country.

Level o f  M atu r ity  
Influences Im portan t  
Choices_______________________
The Network next assessed youths’ emotional 
maturity in a legal decision-making context.
The most relevant aspects o f maturity in this 
context arc the ability to take into consider­
ation long-term consequences (future orienta­
tion). perceive and comprehend risks, deflect 
peer influence, and weigh whether to comply 
with authority figures.

Using the MacArthur Judgment Evaluation, a tool designed specifically for this study, 
researchers asked respondents to recommend the best and worst choices in three hypotheti­
cal situations: responding to police interrogation when one is guilty o f a crime: disclosing 
information during consultation with a defense attorney; and responding to a plea agreement 
in exchange for a guilty plea and testimony against other defendants. Choices for police 
interrogation included confessing, denying the offense, or refusing to speak. Choices for 
the attorney consultation included full or partial disclosure, denial, or refusing to cooperate. 
Plea agreement options included accepting or rejecting ihe offer. Researchers also asked 
participants to identify the positive and negative consequences (or risks) o f each o f their rec­
ommendations. and their responses were scored according to predetermined criteria for risk 
appraisal. Researchers measured youth's future orientation from these responses. Finally, 
to assess the influence o f  peer pressure, youth were told to imagine that their friends had 
chosen a different response and were given the option o f changing their answer.

In general, the youngest teens (aged 11-13) proved less mature in their decision making 
than older youth. Younger mdiv iduals. for example, were more likely to endorse dcei- 
si >ns that comply with what an authority seemed to want as measured by their willingness 
to confess and plea bargain (see Figures 2 
and 3). The proportion o f youth who recom­
mended confession decreased with age, from 
about one-half o f  the 1 1 - 1 3  year olds to only 
one-fifth o f the 18-24 year olds (see Figure 
2). (Few indiv iduals in any age group chose 
to actively deny the offense.) The propor­
tion who ad\ ised accepting a plea agreement 
declined from nearly three-fourths o f 11-13 
year olds to one-half o f young adults (sec 
Figure 3). Once again, the study revealed few 
statistically significant differences among 
those older than age 15.

Figure 3 In Hypothetical Scenarios Younger Youth Were 
More likely to Advise Accepting a Plea florqoin
80%

Take the Deal 
Refuse the Deal

70%
60%
50%
40% 
30% 
20° ■
10%

1113 14-15 16-17 18 24
m in e  or a c t

Figure 1 Young Teens are Nearly Three Times More Likely Than Older 
Teens or Young Adults to be Significantly impaired in Reasoning or 
Understanding of the Ad|udication Process
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In addition, younger teens were significantly less like ly to recognize the inherent risks in 
various decisions, and they were less like ly to comprehend the long-term consequences 
o f their decisions. The study found no differences by age in the effects o f peer pressure 
on decision making. Those with lower IQs, however, performed more poorly on all items. 
Although perhaps not surprising, this finding is notable given that two-thirds o f those under 
age 15 in juvenile detention facilities had an IQ lower than 89 compared with one-third in 
the community sample. Therefore, because a greater proportion o f youth in the juvenile ju s­
tice system arc o f below-average intelligence, the risk for incompetence to stand trial is even 
greater among adolescents who are in the juvenile justice system than it is among adoles­
cents in the community. For example, among 11-13 year olds with very low IQ scores, more 
than one-half scored as poorly as adults who are typically found incompetent to stand trial. 
Once again, none o f the findings varied bv race-ethnicity, socioeconomic status, or locale.

These findings suggest that younger adolescents’ developmental immaturity may affect their 
behavior as defendants in ways that extend beyond their competence to stand trial. Their 
responses indicate that they are often more willing than adults to confess to authority figures 
such as police, rather than remaining silent, especially i f  they believe it w ill result in an 
immediate reward, such as going home. For sim ilar reasons, they may be more willing to 
accept a prosecutor’s plea agreement.

Expanded Defin ition o f  C om peten ce  N eeded
Clearly, many o f the youngest adolescents are less able to understand the trial process and 
are less mature in their ability to take into consideration the long-term ramifications o f 
their decisions. Yet. the relation between immaturity and competence to stand trial has not 
yet been defined legally. The findings reported here point to the need for a broader legal 
construct o f  competency, one that recognizes that developmental factors -nam ely , cogni­
tive and psychosocial immaturity— may compromise the critical decision-making ability of 
many young criminal defendants in either adult or juvenile conns. The findings also suggest 
the need lo consider various protections against trying .oulh who may not be competent; for 
example, making competency evaluations mandatory fcr adolescents below a certain age, 
and requiring competence evaluations for any youth sent to criminal court to be tried as an 
adult.

The findings raise a dilemma, however. I f  a sizable proportion o f younger adolescents are 
unfit to stand trial ow ing to immaturity, how does society redress the crimes they commit­
ted-’ One option is to develop a dual system o f competence, one for the adult courts and 
one for the juvenile courts, with more relaxed standards o f  competence in the latter. Youth 
deemed incompetent to stand trial in an adult court could be tried in a juvenile court under 
less demanding standards o f competence. O f course, this lower standard o f protection w ould 
also require less punitive sentencing that involves rehabilitative services for those youth. For 
those very few who would be deemed incompetent to stand trial in either court, dismissal 
o f charges and adequate supervision with useful remedial services could be employed, as is 
already done in many states.

New Guides to  Help Assess Juvenile C om peten ce
Legal and clinical practitioners have had few, i f  any. resources to help them understand how 
immaturity manifests itse lf in legal contexts with juveniles, flic  Network therefore sought 
to develop a set o f flexible tools and practice guides that present the issues and identify the 
needed information to assess youth capacity and maturity in the context o f legal compe­
tence. Ihe guides arc designed to be adaptable to the many different state juvenile justice 
laws and to the different audiences who might use the manuals, from judges lo mental health 
practitioners.



Evaluating Juveniles Adjudicative Competence: A Guide for Clinical Practice, and Clini­
cal . -valuations for Juveniles Competence to Stand Trial: A Guide for Legal Professionals 
draw from a national survey o f existing practices for competence evaluations o f juveniles, a 
nationwide review o f juvenile competency laws, and a national set o f consensus panels that 
included judges, prosecutors, defense attorneys, and mental health clinicians. The Network 
has begun introducing these guides through a series o f workshops with mental health and 
legal professionals in 87 o f the 100 largest U .S. jurisdictions.'

The findings o f this latest research affirm the developmental reality o f adolescence and 
underscore the need to expand the notion o f competence to include cognitive and psychoso­
cial maturity. The competency standard announced by the Supreme Court in Dusky v. United 
States (I960) is a functional test, and functionally it should make no difference whether the 
source o f the defendant’s incompetence is mental illness (the current standard for adults) or 
immaturity.

The io«l is called the MacArthur Competence Assessment Tool Criminal Adjudication (MaeCAT-CA) l or more informa­
tion. see T. (irisso el al.. "Juveniles' Competence to Stand Trial A Comparison of Adolescents' and Adults' Capacities as Trial 
Defendants." Law and Human Behavior, sol. 27 (200.1), pp .1.1.1-10.1.

: T hese are likely conservative estimates given that those youth with more serious mental health issues v s ,re screened out of 
the study.

I he guides are available from Professional Resource Ptess. al www prprcss.com

For more information
MacArthur Foundation Research Network on Adolescent Development and Juvenile Justice 
Temple University, Department o f Psychology 
Philadelphia, PA 19122 
www.adjj.org

The Research Network on Adolescent Development and Juvenile Justice is an interdisciplin­
ary. multi-institutional program focused on building a foundation o f sound science and legal 
scholarship to support reform o f the juvenile justice system. The network conducts research, 
disseminates the resulting knowledge to professionals and the public, and works to tprove 
decision-making and to prepare the way for the next generation o f juvenile justice, <form.

http://www.adjj.org
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P a r e n ta l  C o n s e n t

I am amazed at the Alaska Supreme Court for choosing to remove parental 
consent for a medical procedure for a minor. We as parents are responsible 
for our children’s behavior, health, and financial w ell-being until they r.re 
adults— which I understand to be 18 years o f  age. At that point, they are 
granted full medical privacy from their parents along with full responsibility 
for their actions.

In regard to abortion— a medical procedure with potential ph> sical and 
emotional complications— it makes no sense to afford a minor complete  
privacy and full authority to make such an important decision concerning  
their health and future well-being. They are not equipped to make that 
decision completely on their own. Parental guidance is needed in regard to 
an unplanned pregnancy o f  a minor. Either the girl became pregnant by her 
own choice to be involved sexually, or it was forced upon her.

If  sex was forced upon the girl and she is seeking an abortion without her 
parent’s knowledge, she is trying to hide the fact that a crime was committed  
against her. She will experience an abrupt change in her mental/emotional 
health, and her parents will not know why. Often when you add a secretive 
abortion on top o f  an unexposed rape you will compound the emotional 
struggles that th young woman will face-  even to the point o f  suicide. You 
may drive the initial emotional upheaval into the ground, but within a matter 
o f  time those issues will sprout up and show themselves later on. An 
abortion does not erase the fact that the rape happened or that there was a 
pregnancy. Parents need to be given the opportunity lo help their child deal 
with the emotional responses that they will experience in regard to the 
trauma they have undergone.

If the teen girl was having sex consensually then as a parent we should be 
aware o f  that. They are engaging in very risky behavior and are opening  
themselves up to contracting STDs and further unwanted pregnancies. This 
is a behavior that parents need to be aware o f  in order to “parent” their teen 
and guide them in their decision-making process.

From my understanding o f  the law, it is illegal to have sex until you are 16 
years o f  age. There should be no reason whatsoever that a child under the 
age o f  16 should be allowed to keep their sexual activity a secret from their



parents. Are w e  going to protect children who are caught drinking or taking 
drugs from telling their parents just so that they d on ’t have any family 
conflict? 1 think the only reason a teen d o esn ’t want to tell her parents about 
her sexual activity is because she doesn’t want to “get in trouble” or 
“disappoint her parents”. We should not have laws that prot' teens from 
getting in trouble for breaking the rules o f  their house. You are taking away 
the rights o f  parents to parent their teens.

Also, without parental consent an abortionist could be performing “fake” 
abortions on young girls— telling them they are pregnant and need an 
abortion, when in fact, they aren’t pregnant. This is a potential scam that, i f  
a parent were to be involved, would be less likely to happen. Adults 
understand more about medical terms and pregnancy— especially mothers—  
because they have already been through at least one pregnancy themselves.

Personally I am against abortion, brt even i f  I was for it, I would want to 
know that my daughter was going in for an abortion and would want to be a 
part o f  the decision-making process and be there for the medical procedure.

Please reverse this most affronting law, and restore parental consent to the 
state o f  Alaska in regard to abortion. Not only am I asking fora  reversal o f  
the law, but I am also asking that parental consent be enforced more strongly 
than it was before.

I have seen the agony caused first-hand already by this fateful decision last 
N o v e- .oer. I hope to never see it again, and I hope that my own teenagers 
would never take advantage o f  this heinous law themselves. The Supreme 
Court has taken away a basic parental right from me that shocks me and 
makes me shutter to the core. Please restore our rights as parents and protect 
the guiding, nurturing relationship that parents must have with their 
teenagers to raise them the healthiest way possible.

Thanks for your time.

Kim Ford 
3232 Naomi Ave.
Wasilla. AK 99654







HOUSE JUDICIARY COMMITTEE
STATE CAPITOL. ROOM 120 
(907) 465-4990

COMMITTEE
MEMBERS

Rep. Jay Ramras 
Chairman 
Room. 118 

(907)465-3004

Rep. Nancy Dahlstrom 
Vice-Chairman 

Room 409 
(907)465-3783

Rep. John Coghill 
Room 214 

(907)465-3719

Rep. Boh Lynn 
Room 104 

(907)465-4931

Rep. Ralph Samuels 
Room 204 

(907,465-2095

Rep. Max Gruenberg 
Room I 10 

(907)465-4940

M EM ORANDUM

Date: March 27. 2008

To: Representative Kevin Meyer
Co-Chair House Finance Committee

From: Representative Jay Ramras
Chair House Judiciary Committee

Re: Referral File for CSHB 368(JUD) 25-LS1326W

Attached please find the following documents, which represent the referral 
file for I-IB368:

• Sponsor Statement
• CSHB 368(JUD) 25-LSI326W
• \dopted amendment #1 with legal opinion
• Withdrawn amendment H2
• Fiscal Note

^ ADM -  0
• Sectional Analysis
• MB 368 (25-LS1326\M)
• Relevant Statutes and Case Law
• Ethics Committee back-up
• FIJUD Report

Rep. Lindsey Holmes 
Room 405 

(907)465-4919
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HB 368 Ethics: Legislative & Gov./Lt. Gov
S p o n s o r  S t a t e m e n t  f o r  V e r s i o n  2 5 - L S 1 3 2 6 \ M

No longer can a lobbyist blame the Legislature for not being allowed to buy their spouse a 
diamond ring!

Seriously, House Bill 368 makes common-sense changes to the state’s ethics laws concerning 
gifts to and from legislators, legislative employees and lobbyists who are immediate family 
members,

This bill allows a legislator or legislative employee to accept a gift .vorth S250 or more in vah. 
from anyone in a calendar year; and a gift o f any monetary va'ue from a lobbyist, an immediate 
family member o f a lobbyist, or a person acting on behalf o f a lobbyist if:

"the gift is unconnected with the recipient’s legislative status and is from a 
member o f the legislator’s or legislative employee’s immediate family.”

Other proposed changes within HB 368 include:
- Modifying the restrictions on the location where candidates for governor and lieutenant 
governor can raise campaign funds when the legislature is in session;
- Modifying the restrictions on the location where legislators and legislative employees 
who are candidates for the state legislative can raise campaign funds when the legislature 
is in session;
- Establishing the fine for late disclosure filings that arc “willful” at $ 100 for each day to 
a maximum o f $2,500;
- Allowing the Select Committee on Legislative Ethics to publish fficial summaries of 
decisions and advisory opinions on an annual basis;

11B 368 enhances state campaign and ethics laws with fair and sensible code revisions based on 
recommendations from the Select Committee on Legislative Ethics and the Alaska Public 
Offices Commission.

twtt
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ALASKA STATE LEGISLATURE 
HOUSE JUDICIARY COMMITTEE

Representative Jay Ramras 
Chairman 

(907) 465-3004 
Fax: (907) 465-2070 

Representative Jay_Ramras@legis.state.ak.us

1292 Sadler Way, Suite 324 
Fairbanks, AK 99701

C o m m i t t e e  M e m b e r s :
Representative Nancy Dahlstrom, 

Vice-Chairman 
Representative John Coghill 

Representative Bob Lynn 
Representative Ralph Samuels 
Representative Max Gruenberg 
Representative Lindsey Holmes

State Capitol, Room 120 
Juneau. Alaska 99801-1182

Fax
To: Dan Wayne

Legislative l.egal

Fax #: 2029 Number o f pages ineluding cover: 2

From: Jane Pierson 

Date: March . 2008

Re: Final for 11JUP on I IB 368 (25-LS1326\Q)_____________________________________

Please go final on the above-referenced bill. There is one attached amendment to be 
included (25 -LS1326 \0 .1.

Should you have any questions concerning this matter, please do not hesitate to contact 
me.

mailto:Jay_Ramras@legis.state.ak.us


25-LS1326\0.1
Wayne
3/26/08

&  \
A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE RAMRAS
TO: CSHB 368(JUD), Draft Version "O"

1 Page 1, lines 3 - 4:
2 Delete "who are members of their immediate families"

3
4 Page 2, line 30, following "(B)":
5 Insert "a contribution to a charity event from any person at any time, an d "

6

7 Page 3, line 7:
8 Delete "or"

9
10 Page 3, line 10, following "family":

11 Insert "j
12 (D) a gift delivered on the premises of a state facility and

13 accepted on behalf of a recognized nonpolitical charitable organization; or

14 (E) a compassionate gift under AS 24.60.075"

L -1-



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M March 26, 2008

SUBJECT: What docs "recognized nonpolitical charitable organization" 
mean? (Work Order No. 25-LS 1326-0.1; CSHB 368(JUD))

TO: Representative Jay Ramras 
Attn: Jane

FROM: Dan Wayne \/ULi 
Legislative Counsel

Enclosed is the draft amendment to CSHB 368(JUD) that you requested. I note two 
things for your consideration.

First, with your permission I spoke with Joyce Anderson and she and I agreed it made 
sense to include in the amendment a reference to the charity event ticket exception in 
AS 24.60.080(c)(10), which says a legislator or legislative employee can accept tickets to 
certain charity events from "any person." 1 have done so.

Second, you have asked that the amendment contain language similar to language from 
AS 24.60.030(a)(2)(l), an exception to the prohibition on the use of government assets for 
a non legislative purpose or for a partisan political purpose. AS 24.60.030(a)(2)(l) says 
that AS 24.60.030(a)(2) docs not prohibit the following:

(I) a legislator or legislative employee from soliciting, accepting, or 
receiving a gift on behalf o f a recognized, nonpolitical charitable 
organization in a state facility;

1 have included the language in the amendment as requested, reworded slightly to clarify 
the meaning o f "on behalf," but please note that there is no legal definition in the 
Legislative Ethics Act for "recognized, nonpolitical charitable organization."

If I may be o f further assistance, please advise.

DC Waned 
08-224. mcd

Enclosure
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F I S C A L  N O T E

STATE OF ALASKA
2008 LEGISLATIVE SESSION

Fiscal Note Number:
8ill Version:
() Publish Dale:

HB 361

Identifier (file name): 
Title

HB368-DOA-APOC-2-11 -08 Administration
"An act modifying the limitation on political fundraising..."

Sponsor
Requester

Dept. Affected:
'RDU
Component AK Public Offices Commission

AK Public Offices Commission

House State Affairs Committee
House Stale Affairs Committee Component Number 70

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required Information

OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0 0.0
0.0 00 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0 00
0.0 0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0 I
CAPITAL EXPENDITURES

jCHANGE IN REVENUES ( ) ~T
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 00 00
1003 GF Match 0.0 0.0 0.0 0.0 0 0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0 00
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Menlal Health or 0.0 0.0 0.0 0.0 0.0 0.0
Other Interagency Receipts 0.0 0.0 0.0 0.0 0.0 00 0.0

TOTAL 0.0 0 1 0.0 0.0 0.0 0.0 0.0 1

Estim ate of any current year (FY2008) cost: 

POSITIONS

0.0

Full-time 0.0 0.0 0.0 0.0 0 0 0.0 0.0
Part-time 0.0 0.0 0.0 0.0 0.0 0.0 0.0
Temporary 0.0 0.0 0.0 0.0 0.0 0.0 0.0
ANALYSIS: (Attach a separata page i f  necessary)
This bill amends the i  .mpaign disclosure law by prohibiting the solicitation and acceptance of campaign contributions for 
candidates for governor and lieutenant governor on a day when either house of the legislature is in session in the 
municipality where the session is convened It will not result in fiscal impact for the Alaska Public Offices Commission.

Brooke MilesPrepared by:
D i v i s i o n _______________________________

Approved by: Rachael Pelro, Deputy Commissioner

Phone 907-334-1726
Alaska Public Offices Commission Date/Time 2/19/08 12.02 PM

Date 2/19/2008
Department of Administration
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HB 368 Ethics: Legislative & Gov./Lt. Gov
S e c t i o n a l  A n a l y s i s  f o r  V e r s i o n  2 5 - L S 1 3 2 6 \ L

Sec. I . Amends AS 15.13.072(g) to modify the location where a candidate for governor or 
lieutenant governor may not raise and spend campaign funds, changing it from the “capital city” 
to the “municipality in which the session is convened” when cither house o f  the legislature is in 
regular or special session.

See. 2. Amends AS 24.60.031(a) to modify the location where a legislator or legislative 
employee who is a candidate for the state legislature may not raise and spend campaign funds, 
changing it from the “capital city” to the “municipality in which the session is convened” when 
either house o f  the legislature is in regular or special session.

See. 3. Amends AS 24.60.080(a) to allow a legislator or legislative employee to accept a gift 
worth $250 or more in value from anyone in a calendar year; or accept a gift o f  any monetary 
value from a lobbyist, an immediate family member o f  a lobbyist, or a person acting on behalf o f  
a lobbyist if:

“the gift is unconnected with the recipient's legislative status and is from a member o f  the 
legislator's or legislative employee’s immediate family.”

Sec. 4 and 5. Amends AS 24.60.080 to restructure language for the Legislative Idhics Act as it 
relates to legislative volunteers and trainees.

See. 6. Amends AS 24 .60 .150(a) to allow the publishing o f  official summaries o f  decisions and 
advisory opinions by the Select Committee on Legislative Ethics on an annual basis versus a 
semi-annual basis.

See. 7. Amends AS 24.60.260(c) to establish the line that may be imposed for a “willful" late 
liling to $100 for each day to a maximum o f  $2,500. The fine remains the «->me at $2 for each 
day to a maximum o f  $100 for each late filing. If the filing was “ inadvertent,’ the maximum fine
is still $25.

m i
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R e l e v a n t  S t a t u t e s  f o r  H B  3 6 8

S e c .  2 4 . 6 0 . 9 9 0 .  D e f i n i t i o n s .

( a )  I n  t h i s  c h a p t e r ,

( 1 ) " a d m i n i s t r a t i v e  a c t i o n "  m e a n s  c o n d u c t  r e l a t e d  t o  t h e  d e v e l o p m e n t ,  

d r a f t i n g ,  c o n s i d e r a t i o n ,  e n a c t m e n t ,  d e f e a t ,  a p p l i c a t i o n ,  o r  i n t e r p r e t a t i o n  

o f  a  r u l e ,  r e g u l a t i o n ,  p o l i c y ,  o r  o t h e r  a c t i o n  i n  a  r e g u l a t o r y  p r o c e e d i n g  o r  

a  p r o c e e d i n g  i n v o l v i n g  a  l i c e n s e ,  p e r m i t ,  f r a n c h i s e ,  o r  e n t i t l e m e n t  f o r  u s e ;

(2 ) " a n y t h i n g  o f  v a l u e . "  " b e n e f i t , "  o r  " t h i n g  o f  v a l u e "  i n c l u d e s  a l l  

m a t t e r s ,  w h e t h e r  t a n g i b l e  o r  i n t a n g i b l e ,  t h a t  c o u l d  r e a s o n a b l y  b e  

c o n s i d e r e d  t o  b e  a  m a t e r i a l  a d v a n t a g e ,  o f  m a t e r i a l  w o r t h ,  u s e ,  o r  s e r v i c e  

t o  t h e  p e r s o n  t o  w h o m  i t  i s  c o n f e r r e d ;  t h e  t e r m s  a r e  i n t e n d e d  t o  b e  

i n t e r p r e t e d  b r o a d l y  a n d  e n c o m p a s s  a l l  m a t t e r s  t h a t  t h e  r e c i p i e n t  m i g h t  

f i n d  s u f f i c i e n t l y  d e s i r a b l e  t o  d o  s o m e t h i n g  i n  e x c h a n g e  f o r ;  " a n y t h i n g  o f  

v a l u e , "  " b e n e f i t , "  o r  " t h i n g  o f  v a l u e "  d o e s  n o t  i n c l u d e

(A) a n  i t e m  l i s t e d  i n  A S  2 4 . 6 0 . 0 8 0  ( a ) ( 2 ) ( B )  o r  (c ) ;

(B )  c a m p a i g n  c o n t r i b u t i o n s ,  p l e d g e s ,  p o l i t i c a l  e n d o r s e m e n t s ,  s u p p o r t  

i n  a  p o l i t i c a l  c a m p a i g n ,  o r  a  p r o m i s e  o f  e n d o r s e m e n t  o r  s u p p o r t ;

(C )  c o n t r i b u t i o n s  t o  a  c a u s e  o r  o r g a n i z a t i o n ,  i n c l u d i n g  a  c h a r i t y ,  

m a d e  i n  r e s p o n s e  t o  a  d i r e c t  s o l i c i t a t i o n  f r o m  a  l e g i s l a t o r  o r  a  p e r s o n  

a c t i n g  a t  t h e  l e g i s l a t o r ' s  d i r e c t i o n ;  o r

( D )  g r a n t s  u n d e r  A S  3 7 . 0 5 . 3 1 6  t o  n a m e d  r e c i p i e n t s ;

(3 )  " c o m m i t t e e "  m e a n s  t h e  S e l e c t  C o m m i t t e e  o n  L e g i s l a t i v e  E t h i c s  

a n d  i n c l u d e s ,  w h e n  a p p r o p r i a t e ,  t h e  s e n a t e  o r  h o u s e  s u b c o m m i t t e e ;

( 4 )  " c o m p e n s a t i o n "  m e a n s  r e m u n e r a t i o n  f o r  p e r s o n a l  s e r v i c e s  

r e n d e r e d ,  i n c l u d i n g  s a l a r y ,  f e e s ,  c o m m i s s i o n s ,  b o n u s e s ,  a n d  s i m i l a r  

p a y m e n t s ,  b u t  d o e s  n o t  i n c l u d e  r e i m b u r s e m e n t  f o r  a c t u a l  e x p e n s e s  
i n c u r r e d  b y  a  p e r s o n ;

( 5 )  " d o m e s t i c  p a r t n e r "  m e a n s  a  p e r s o n  w h o  i s  c o h a b i t i n g  w i t h  

a n o t h e r  p e r s o n  i n  a  r e l a t i o n s h i p  t h a t  i s  l i k e  a  m a r r i a g e  b u t  t h a t  i s  n o t  a  

l e g a l  m a r r i a g e ;

(6 ) " i m m e d i a t e  f a m i l y "  m e a n s



(A) t h e  s p o u s e  o r  d o m e s t i c  p a r t n e r  o f  t h e  p e r s o n ;  o r

(B )  a  p a r e n t ,  c h i l d ,  i n c l u d i n g  a  s t e p c h i l d  a n d  a n  a d o p t i v e  c h i l d ,  a n d  

s i b l i n g  o f  a  p e r s o n  i f  t h e  p a r e n t ,  c h i l d ,  o r  s i b l i n g  r e s i d e s  w i t h  t h e  p e r s o n ,  

i s  f i n a n c i a l l y  d e p e n d e n t  o n  t h e  p e r s o n ,  o r  s h a r e s  a  s u b s t a n t i a l  f i n a n c i a l  

i n t e r e s t  w i t h  t h e  p e r s o n ;

(7 )  " i n c o m e "  m e a n s  a n  a s s e t  t h a t  a  p e r s o n  h a s  r e c e i v e d  o r  e x p e c t s  t o  

r e c e i v e ,  r e g a r d l e s s  o f  w h e t h e r  i t  i s  e a r n e d  o r  u n e a r n e d ;  i n h e r i t a n c e s  a n d  

o t h e r  g i f t s  a r e  n o t  i n c o m e ;

(8 ) " k n o w i n g l y "  h a s  t h e  m e a n i n g  g i v e n  i n  A S  1 1 . 8 1 . 9 0 0  ;

( 9 )  " l e g i s l a t i v e  a c t i o n "  m e a n s  c o n d u c t  r e l a t i n g  t o  t h e  d e v e l o p m e n t ,  

d r a f t i n g ,  c o n s i d e r a t i o n ,  s p o n s o r s h i p ,  e n a c t m e n t  o r  d e f e a t ,  s u p p o r t  o r  

o p p o s i t i o n  t o  o r  o f  a  i a w ,  a m e n d m e n t ,  r e s o l u t i o n ,  r e p o r t ,  n o m i n a t i o n ,  o r  

o t h e r  m a t t e r  a f f e c t e d  b y  l e g i s l a t i v e  a c t i o n  o r  i n a c t i o n ;

( 1 0 ) " l e g i s l a t i v e  d i r e c t o r "  m e a n s  t h e  d i r e c t o r  o f  t h e  l e g i s l a t i v e  f i n a n c e  

d i v i s i o n ,  t h e  l e g i s l a t i v e  a u d i t o r ,  t h e  d i r e c t o r  o f  t h e  l e g i s l a t i v e  r e s e a r c h  

a g e n c y ,  t h e  o m b u d s m a n ,  t h e  v i c t i m s ’ a d v o c a t e ,  t h e  e x e c u t i v e  d i r e c t o r  o f  

t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y ,  a n d  t h e  d i r e c t o r s  o f  t h e  d i v i s i o n s  w i t h i n  

t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y ;

( 1 1 ) " l e g i s l a t i v e  e m p l o y e e "  m e a n s  a  p e r s o n ,  o t h e r  t h a n  a  l e g i s l a t o r ,  

w h o  i s  c o m p e n s a t e d  b y  t h e  l e g i s l a t i v e  b r a n c h  i n  r e t u r n  f o r  r e g u l a r  o r  

s u b s t a n t i a l  p e r s o n a l  s e r v i c e s ,  r e g a r d l e s s  o f  t h e  p e r s o n ' s  p a y  l e v e l  o r  

t e c h n i c a l  s t a t u s  a s  a  f u l l - t i m e  o r  p a r t - t i m e  e m p l o y e e ,  i n d e p e n d e n t  

c o n t r a c t o r ,  o r  c o n s u l t a n t ;  i t  i n c l u d e s  p u b l i c  m e m b e r s  a n d  s t a f f  o f  t h e  

c o m m i t t e e ;  i t  d o c s  n o t  i n c l u d e  i n d i v i d u a l s  w h o  p e r f o r m  f u n c t i o n s  t h a t  

a r e  i n c i d e n t a l  t o  l e g i s l a t i v e  f u n c t i o n s ,  i n c l u d i n g  s e c u r i t y ,  m e s s e n g e r ,  

m a i n t e n a n c e ,  a n d  p r i n t  s h o p  e m p l o y e e s ,  a n d  o t h e r  e m p l o y e e s  d e s i g n a t e d  

b y  t h e  c o m m i t t e e ;

( 1 2 )  " l o b b y i s t "  m e a n s  a  p e r s o n  w h o  i s  r e q u i r e d  t o  r e g i s t e r  u n d e r  A S  

2 4 . 4 5 . 0 4 1  a n d  i s  d e s c r i b e d  u n d e r  A S  2 4 . 4 5 . 1 7 1 , b u t  d o e s  n o t  i n c l u d e  a  

v o l u n t e e r  l o b b y i s t  d e s c r i b e d  i n  A S  2 4 . 4 5 . 1 6 1  ( a ) ( 1 ) o r  a  r e p r e s e n t a t i o n a l  

l o b b y i s t  a s  d e f i n e d  u n d e r  r e g u l a t i o n s  o f  t h e  A l a s k a  P u b l i c  O f f i c e s  

C o m m i s s i o n ;

( 1 3 )  " p o l i t i c a l  a c t i o n "  m e a n s  c o n d u c t  i n  w h i c h  p u b l i c  o f f i c i a l s ,  

i n c l u d i n g  l e g i s l a t o r s  o r  l e g i s l a t i v e  e m p l o y e e s ,  u s e  t h e i r  o f f i c i a l  p o s i t i o n  o r  

p o l i t i c a l  c o n t a c t s  t o  e x e r c i s e  i n f l u e n c e  o n  s t a t e  a n d  l o c a l  g o v e r n m e n t  

e m p l o y e e s  o r  e n t i t i e s ;  i t  i n c l u d e s  b u t  i s  n o t  l i m i t e d  t o  e n d o r s i n g  a n d  

p l e d g i n g  s u p p o r t  o r  a c t i v e l y  s u p p o r t i n g  a  l e g i s l a t i v e  m a t t e r ,  a  n o m i n e e ,  

o r  a  c a n d i d a t e  f o r  p u b l i c  o f f i c e ;



( 1 4 )  " r e g i s t e r e d  l o b b y i s t "  m e a n s  a  p e r s o n  w h o  i s  r e q u i r e d  t o  r e g i s t e r  
u n d e r  A S  2 4 . 4 5 . 0 4 1  :

( 1 5 )  " r e p r e s e n t a t i o n "  m e a n s  a c t i o n  t a k e n  o n  b e h a l f  o f  a n o t h e r ,  

w h e t h e r  f o r  c o m p e n s a t i o n  o r  n o t ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  t e l e p h o n e  

c a l l s  a n d  m e e t i n g s  a n d  a p p e a r a n c e s  a t  p r o c e e d i n g s  o r  m e e t i n g s ;

( 1 6 )  " s t a t e  o f f i c e "  i n c l u d e s  t h e  o f f i c e  o f  g o v e r n o r ,  l i e u t e n a n t  g o v e r n o r ,  

m e m b e r  o f  t h e  l e g i s l a t u r e ,  o r  s i m i l a r  s t a t e  o f f i c e .

( b )  A  p e r s o n  h a s  a  s u b s t a n t i a l  i n t e r e s t  i n  l e g i s l a t i v e ,  a d m i n i s t r a t i v e ,  

o r  p o l i t i c a l  a c t i o n  i f  t h e  p e r s o n  ( 1 ) i s  n o t  a  n a t u r a l  p e r s o n  a n d  w i l l  b e  

d i r e c t l y  a n d  s u b s t a n t i a l l y  a f f e c t e d  f i n a n c i a l l y  b y  a  l e g i s l a t i v e ,  

a d m i n i s t r a t i v e ,  o r  p o l i t i c a l  a c t i o n ;  (2 ) i s  a  n a t u r a l  p e r s o n  a n d  w i l l  b e  

d i r e c t l y  a n d  s u b s t a n t i a l l y  a f f e c t e d  f i n a n c i a l l y  b y  a  l e g i s l a t i v e ,  

a d m i n i s t r a t i v e ,  o r  p o l i t i c a l  a c t i o n  i n  a  w a y  t h a t  i s  g r e a t e r  t h a n  t h e  e f f e c t  

o n  a  s u b s t a n t i a l  c l a s s  o f  p e r s o n s  t o  w h i c h  t h e  p e r s o n  b e l o n g s  a s  a  

m e m b e r  o f  a  p r o f e s s i o n ,  o c c u p a t i o n ,  i n d u s t r y ,  o r  r e g i o n ;  (3 )  h a s  o r  s e e k s  

c o n t r a c t s  i n  e x c e s s  o f  $ 1 0 , 0 0 0  a n n u a l l y  f o r  g o o d s  o r  s e r v i c e s  w i t h  t h e  

l e g i s l a t u r e  o r  w i t h  a n  a g e n c y  o f  t h e  s t a t e ;  o r  ( 4 )  i s  a  l o b b y i s t .  F o r  t h e  

p u r p o s e  o f  t h i s  s u b s e c t i o n ,  t h e  s t a t e ,  t h e  f e d e r a l  g» v e m m e n t ,  a n d  a n  

a g e n c y ,  c o r p o r a t i o n ,  o r  o t h e r  e n t i t y  o f  o r  o w n e d  b y  t h e  s t a t e  o r  f e d e r a l  

g o v e r n m e n t  d o  n o t  h a v e  a  s u b s t a n t i a l  i n t e r e s t  i n  l e g i s l a t i v e ,  

a d m i n i s t r a t i v e ,  o r  p o l i t i c a l  a c t i o n .



S e c .  2 4 . 6 0 . 0 3 0 .  P r o h i b i t i o n s  r e l a t e d  t o  c o n f l i c t s  o f  i n t e r e s t  a n d  u n e t h i c a l  

c o n d u c t .

(a )  A  l e g i s l a t o r  o r  l e g i s l a t i v e  e m p l o y e e  m a y  n o t

( 1 ) s o l i c i t ,  a g r e e  t o  a c c e p t ,  o r  a c c e p t  a  b e n e f i t  o t h e r  t h e m  o f f i c i a l  

c o m p e n s a t i o n  f o r  t h e  p e r f o r m a n c e  o f  p u b l i c  d u t i e s ;  t h i s  p a r a g r a p h  m a y  

n o t  b e  c o n s t r u e d  t o  p r o h i b i t  l a w f u l  s o l i c i t a t i o n  f o r  a n d  a c c e p t a n c e  o f  

c a m p a i g n  c o n t r i b u t i o n s ,  s o l i c i t a t i o n  o r  a c c e p t a n c e  o f  c o n t r i b u t i o n s  f o r  a  
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f o r  t h e  p r i v a t e  b e n e f i t  o f  e i t h e r  t h e  l e g i s l a t o r ,  l e g i s l a t i v e  e m p l o y e e ,  o r  

a n o t h e r  p e r s o n ;  t h i s  p a r a g r a p h  d o e s  n o t  p r o h i b i t
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D O U G  T E P E R ,  L O U IS  F E IN G O L D , A LAN  ULM A N , Plaintiffs-Appellees, v. Z E L L  
M IL L E R ,  in his official capacity as G ove rn o r o f  the State o f  Georgia , M IC H A E L  

B O W E R S ,  in his officia l capacity as Attorney Genera l o f  the State o f  Georgia , M AX  
C L E L A N D , in his officia l capacity as Secretary o f  State o f  the State o f  Georgia , 

S TEV EN  SC H E E R ,  STEV EN  W H IT E ,  M IC H A E L  D. M C R A E , B R IA N  FO STER , 
in their offic ia l capacities as Members o f  the Georgia State Ethics Commission, De-

fendants-Appcllants.

No. 96-8147

U N IT E D  STA TES  C O U R T  O F  A PPEA LS  F O R  T H E  E L E V E N T H  C IR C U IT  

82 F.3d 989-, 1996 U.S. App. L L X IS  9280; 9 Flu. L. Weekly Fed. C 1082

Apri l 24, 1996, Decided

S U B S E Q U E N T  H IS T O R Y :  \** \\ As Amended
M a y  14. 1996

P R IO R  H IS T O R Y :  Appeal from the United States
District Court for the Northern District o f  Georgia D.C. 
Docket No. 1 96-CV-9-W BH. DISTRICT JUDGE: 
Willis B. I lum. Jr.

D IS P O S IT IO N :  AFFIRM ED.

C A SE  S I  M M  <Y:

P R O C E D U R A L  P O S T U R E :  Plaintiffs, a General As­
sem bly member and potential contributors, filed an ae- 
tion under 2 U S.C .S  $ A53 to enjoin the enforcement o f  
a state law that prohibited General Assembly members j  
from accepting contributions for a federal election cam- / 
paign while the General Assembly was in session. De­
fendant state officials appealed the order o f  the United 
Stales District Court for the Northern District o f  Georgia, 
w hich granted a preliminary injunction.

O V E R V IE W :  Plaintiffs, a state General Assembly 
m em ber  and potential contributors, tiled an action to 
enjoin the enforcement o f  Go. Cmle Ann .s' 21-3-35, 
which prohibited General Assembly members from ac­
cepting contributions for a cat ipaign for federal office 
while the General Assembly was in session Hie district

court grunted a preliminary injunction, and defendant 
state officials appealed. The court affirmed the district 
court's grant o f  the preliminary injunction, holding that 
plaintiffs had a substantial likelihood o f  success on the 
merits o f  the action. The court held that the state election 
law. as applied to candidates for federal office, was pre­
empted by the Federal Election Campaign Act, 2 
L' S .C S  §  43! el seq  (FECA), at £  453 The court found 
that the interpretation o f  the statute by the Federal Elec­
tion Commission (commission) clarified that §  453 pre­
empted state laws such as Go Code Ann §  21-5-35 
which interfered with federal elections. The court found 
that defendant stale officials failed to raise a compelling 
argument that the commission's interpretation o f  the pre­
emptive effect o f  FECA was unreasonatr tro r  -ioconsis- 
tcnl with congressional intent.

O U T C O M E : The court affirmed the district court's 
grant o f  the preliminary injunction, holding that plain­
tiffs. a General Assembly member and potential co n ­
tributors. had a substantial likelihood o f  success on the 
merits o f  the action. I he court held that the state election 
law. as applied to candidates lor federal office, was p re­
empted by the Federal Election Campaign Act (Act), as 
was consistent with the interpretation by the Federal 
Election Commission

LcwisXexis(R) I lead notes



82 F.3d 989, *; 1996 U S. App. LEXIS 9280, ♦*;
9 Fla. L. Weekly Fed. C 1082

Page 2

Constitutional Law > Suprem acy Clause > General 
Overview
Governments > Federal Government > Flections 
[UN 1J The Federal Election Campaign Act (Act), 2 
C S  C.S. #  431 et seq., includes a preemption provision, 
which states that the provisions o f  the Act, and o f  tules 
prescribed under the Act, supersede and preempt any 
provision o f  state law with respect to election to federal 
office. 2 U.S.CS. $453 .

Civil Procedure > Remedies > Injunctions > Clements 
> General Overview
Civil Procedure > Remedies > Injunctions  > Prelimi­
nary' A  Temporary In junctions  
11 iN 2 ) In order to warrant the grant o f  a preliminary in­
junction, a plaintiff has the burden o f  proving four fac­
tors: ( I ) a substantial likelihood o f  success on the merits; 
(2) a substantial threat o f  irreparable injury if  the injunc­
tion were not granted; (3) that the threatened injury to the 
plaintiff  outweighs the harm an injunction may cause the 
defendant; and (4) that granting the injunction would not 
disserve the public interest.

Civil Procedure > Remedies > Injunctions > Prelimi­
nary A  Temporary Injunctions
Civil Procedure > Appeals > Standards o* Review > l)e  
Novo Review
W orkers' Compensation A SSD J > Administrative Pro­
ceedings > Judicial Review > General Overview 
(I1N3] The court reviews the ultimate decision o f  
whether to grant a preliminary injunction for abuse o f  
discretion, but the court reviews de novo determinations 
o f  law made by the distnct court en route. The interpreta­
tion and  application o f  a federal statute raises an issue o f  
law, subject to plenary review

Fstate, Gift A Trust Law  > Personal Gifts > General 
Overview
Governments > State Territorial Governments > 
Flections
111N41 See Go Code Ann #21 *-35ta)

Criminal Law  41 Procedure > Criminal O/fenses > Mis­
cellaneous O ff enses > . I base o f  Public Office > Illegal 
Gratuities > Clements
Governments > Slate A  Territorial Governments > 
Flections
11IN51 L’nder Go Code Ann # 21 5-35tuj, "office" is 
understood to include federal offices.

Constitutional Law > Congressional Duties A Powers > 
Flections > General Overview  
Governments > Federal Government > Flections 
[HN6 ] Congress has the well established constitutional 
power to regulate federal elections.

Constitutional Law > Supremacy Clause > General 
Overview
Governments > Federul Government > Flections 
[HN7] 2 U.S.CS. §  453 contains a preemption provision, 
which states that the provisions o f  the Federal Election 
Campaign Act (Act), and o f  rules prescribed under the 
Act, supersede and preempt any provisions o f  state law 
with respect to election to federal office.

Constitutional Law > Supremacy Clause > Federul 
Preemption
[H N 8] Linder the supremacy clause, state law that in 
effect substantially impedes or frustrates federal regula­
tion, or trespasses on a field occupied by federal law, 
must yield, no matter how admirable or unrelated the 
purpose o f  that law

Constitutional Law > Suprem acy Clause > General 
Overview
Governments > Federal Government > Flections 
[HN9J A Federal Election Commission regulation, II  
C.F.R. $  108.7(b)(3), specifies that federal law super­
sedes state law' concerning limitation on contributions 
and expenditures regarding federal candidates and politi­
cal committees.

Administrative Law > Judicial Review > Standards of 
Review > Statutory Interpretation 
Administrative Law  > Separation o f  Powers > Legisla­
tive Controls > General Overview 
Governments > Legislation > Interpretation 
11 IN IU J The United States Supreme Court has instructed 
that when Congress, through express delegation or  the 
introduction o f  an interpretive gap in the statutory struc­
ture, has delegated policy-making authority to an adm in­
istrative agency, the extent o f  judicial review o f  the 
agency’s policy determinations is limited If  a statute is 
silent or ambiguous with respect to the specific issue in 
question, courts should accept reasonable administrative 
interpretations.
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Administrative Law > Judicial Review > Standards o f  
Review > General Overview
Constitutional Law > Suprem ucy Clause > General 
Overview
Governments > Legislation > Interpretation 
( H N 1 1 ] Many o f  the responsibilit ies conferred on federal 
agencies involve a broad grant o f  authority to reconcile 
conflicting policies. Where this is true, the United States 
Supreme Court has cautioned that even in the area o f  
preemption, i f  the agency's choice to preempt represents 
a reasonable accommodation o f  conflicting policies that 
were committed to the agency's care by the statute, the 
court should not disturb it unless it appears f  >nt the stat ­
ute or its legislative history that the accoi l nodation is 
not one that Congress would have sanctione J

Constitutional Law > Suprem acy Clause > General 
Overview
Governments > Federal Government > Flections 
[UN 12] An agency like the Federal Election Com m is­
sion, to which Congress has delegated broad discretion in 
interpreting and administering a complex federal regula­
tory regime, is entitled to significant latitude when acting 
w ithin its statutory authority, even in us decisions as to 
the scope o f  preemption o f  state law

C O U N S E L :  A TTOR NEY (S) FOR APPEl I ANT(S): 
Michael Bowers, Ally General, Atlanta, GA, Jeff  L. Mil- 
steen -do-, Dennis R. Dunn -do-, Rebecca S. Mick -do-.

A ITO R N E Y (S) FOR APPHLLEE(S). Kenneth S. Can­
field, Dofferinyre, Shields, Canfield, Knowles & Devine, 
Atlanta, GA.

JU D G E S :  Before KRAVTICM and CARNES, Circuit 
Judges, and HILL, Senior Circuit Judge. CARNES, Cir­
cuit Judge, concurring. HILL. Senior Circuit Judge, dis­
senting.

O P IN IO N  BY: KRAVI ECU

O P I N IO N

| *9911 KRAVI I CH. Circuit Judge:

Officials o f  the State o f  Georgia appeal the grant o f  
a preliminary injunction against enforcement o f  
D C G.A §  21-5-35 to prohibit a member o f  the General 
Assembly from accepting contributions for a campaign 
for federal office while the General Assembly is in ses­
sion, The court (Judge Mill dissenting) |*992 | affirms 
the district court's grant o f  the preliminary injunction, 
concluding that the Georgia statute is preempted by the 
fede ra l  Election Campaign Act.

I.

Doug Teper is a member o f  the G^ 'rgia General As­
sembly who is contemplating a campaign for federal 
office; Teper's co-plaintiffs are potential contributors to 
his federal campaign. As a member o f  the General As­
sembly, Teper is precluded by a provision o f  the Georgia 
Ethics in Government Act O C G.A. § 21-5-35, from 
accepting campaign contributions during any legislative 
session. The most recent session [**21 o f  the General 
Assembly began on January 8 , 1996, and ran through the 
beginning o f  April. ' Teper asserts that had he been 
barred from accepting contributions for his federal cam ­
paign until the end o f  the session, he would have been 
seriously disadvantaged relative to other fed<>r'»l candi­
dates who are not state officials. Indeed, he ought have 
been faced with the dilemma of  resigning from state o f­
fice or foregoing his federal campaign,

1 The General Assembly session ended after 
oral argument in this ease but before this opinion 
had issued. Adjournment o f  the General Assem­
bly session did not render the ease moot, how­
ever. The Supreme Court has recognized that of­
ten in cases challenging rules governing elections 
there is not sufficient time between the filing o f  
the complaint and the election to obtain judicial 
resolution o f  the controversy before the election. 
Consequently, the Court has allowed such chal­
lenges to proceed under the "capable o f  repetition 
yet evading review" exception to the mootness 
doctrine. See Norman i Reed, 502 C S  279, 112 
S. Ct 698. 704-05. 116 L Fd 2d M l (1992); 
Fust Nat'l Rank o f Boston c. Bellotlt, 435 U.S. 
765, 98 S. Ct 1407. 1414-15. 55 I. Fd 2d 707 
(I978)\ Moore v. Ogilvie, 394 U S 814. 89 S  Ct. 
1493. 1494. 23 L. Fd 2d J (1969)-, see also 
American Civil Liberties Union v Florida Bar, 
999 F 2d I486. 1496-97 f i l th Cir. 1993).

I his exception applies under two conditions:
" ( I ) the challenged action was in its duration too 
short to be fully litigated prior to Us cessation or 
expiration, and (2 ) there was a reasonable expec­
tation that the same complaining party would be 
subject to the same action aga in"  Weinstein > 
Brad lord. 423 U S  147, 96 S  Ct 34 ~ 348. 46 I.
Fd 2d 350 ( I975) (per curiam); see also News- 
Journal Corp r Foxman, 9 3 9  F 2d 1499 , 1507 
t i l t h  Cir , ' 9 9 1 /. Application o f  the "capable o f  
repetition yet avoiding review" exception is par­
ticularly appropriate in cases like l eper’s present­
ing "as applied" challenges to state law, because 
"the construction o f  the statute, an understanding 
o f  its operation, and possible constitutional limits 
on its application, will have the effect o f  simpli-
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tying future challenges, thus increasing the likeli­
hood that timely filed cases can be adjudicated 
before an election is heid." Slorer v. Broun, 415 
U.S 724. 94 S. Ct. 1274, 1282-83 n.8, 39 L. Ed. 
2d  714 (1974). G iven that our decision in this ex­
pedited appeal has come too late for the current 
legislative session, because l eper h imself  cer­
tainly could desire to accept campaign contribu­
tions during a future session, and in view o f  the 
importance o f  this issue and its possible bearing 
on other similarly situated state elected office­
holders, this ease is not mooted just because the 
General Assembly recently has adjourned.

[**31 leper contends that §  21-5-35 is preempted 
by federal campaign finance laws, which place no such 
prohibition on the timing o f  campaign contributions. In 
particular, |H N ! |  the Federal Election Campaign Act 
("FECA"), 2 U.S C §  431 cl see/., includes a preemption 
provision, which states that "the provisions o f  this Act, 
and o f  rules prescribed under this Act, supersede and 
preempt any provision of State law with respect to elec­
tion to Federal office." 2 U.S.C. §  453.

On January 2, 1996, Teper filed a motion in district 
court requesting a preliminary injunction prohibiting 
Georgia stale officials ("the Slate") from enforcing §  21- 
5-35 as it applies to candidates for federal office. The 
district court,  after concluding that l eper had standing to 
challenge the state statute, determined that Teper had a 
substantial likelihood o f  success on the merits o f  his 
claim that §  21-5-35 was preempted by FECA and regu­
lations promulgated by the Federal Election Commission 
("EEC") under the Act. 1 Consequently, the district court 
preliminarily enjoined enforcement o f  ,>v  21-5-35 as it 
relates to federal elections.

2 In addition to the winning preemption claim. 
Teper argued to the district court that enforce­
ment of,*' 21-5-35 violated the First Amendment 
and the Equal Protection Clause. The district 
court did not reach these claims, and they are not 
before this court on appeal.

r * 4 |
3 | IIN21 In order to warrant the grant o f  a pre­
liminary injunction, a plaintiff has the burden o f  
proving four factors. ( I )  a substantial likelihood 
o f  success on the merits; (2 ) a substantial threat 
o f  irreparable injury i f  the injunction were not 
granted; (3) that the threatened injury to the 
p laintiff  outweighs the harm an injunction may 
cause the defendant; and (4) that grunting the in­
junction would not disserve the public interest. 
See. e j . .  Church v City of Huntsville. 30 F  3d 
1332, 1342 t i l th  Cir 1994). flic district court 
found that le p e r  had established the second.

third, and fourth o f  these factors before proceed­
ing to focus on  the first.

[♦993] IF

The sole issue on  appeal is whether Teper has a sub­
stantial likelihood o f  success on the merits o f  his claim 
that O.C.G A. #  21-5-35 is preempted by FECA and EEC 
regulations. The district court,  in granting Teper a pre­
liminary injunction, concluded that O.C.G.A. #  21-5-35, 
as applied to federal candidates, falls within the scope o f  
F EC A ’s preemption provision. [UN3] We review the 
ultimate decision o f  whether to grant a preliminary in­
junction |**5] for abuse o f  discretion, but we review de 
novo determinations o f  law made by the district court en 
route. Haitian Refugee Ctr., Inc v. Baker, 953 F.2d 
1498, 1505 (1 Ith Cir.), cert, denied, 502 U S. 1122, 112 
S  Ct 1245, 117 L Ed. 2d 477 (1992). The interpretation 
and application o f  a federal statute raises an issue o f  law, 
subject to plenary review. See, e.g., United States v 
McLeod, 53 F  3d 322, 324 (II th  Cir. 1995).

Preempt, n doctrine is rooted in the Supremacy 
Clause and grows from the premise that when state law' 
conflicts or interferes with federal law, state law must 
give way. See, e.g., CSX Trunsp., Inc v. Easlenvood, 
507 U.S 658. 113 S. Ct 1732, 1737, 123 I.. Ed 2d 387 
(1993)', Cipollone r  I.iggett Group, Inc , 505 U S  504, 
112 S  Cl 2608, 2617, 120 L Ed 2d 407 (1992). Feder­
alism concerns counsel that state law should not be found 
preempted unless that is "the clear and manifest purpose 
o f  Congress." Rice v. Santa Fe Elevator Corp., 331 U S  
218, 67 S. Ct 1/46, 1152, 91 l. Ed 1447 (1947). "Clear 
and manifest" does not necessarily mean "express," how­
ever. and Congress’s intent to preempt can be implied 
from the structure and purpose o f  a statute even if  it is 
not unambiguously slated in the text. Jones v Rath 
Packing Co.. 430 U.S. 519. 97 S. Ct 1305, 13(19. 51 I. 
Ed 2d 604 [♦♦6 ] 11977).

I he Supreme Court has identified three categories o f  
preemption: ( I ) "express," where Congress "defines ex­
plicitly the extent to which its enactments pre-empt state 
law," English v General Elec C o, 496 U.S. 72, l l ( ) S  
Cl 2 2 70. 2275, HO I. Ed 2d 65 (1990)', (2) "field," in 
which Congress regulates a field so pervasively, or fed­
eral law touches on a field implicating such a dominant 
federal interest, that an intent for federal law to occupy 
the field exclusively may be inferred; (3) "conflict," 
where stale and federal law actually conflict, so that it is 
impossible for a party simultaneously to com ply with 
both, or stale law "stands as an obstacle to the accom ­
plishment and execution o f  the full purposes and objec­
tives o f  Congress." I lines r  Davulowitz, 312 U.S. 52. 61 
S  Ct 399. 404, 85 I. Ed 581 (1941). See English. J IO S  
Ct at 2 2 y5. Preemption o f  any type "fundamentally is a 
question o f  congressional intent." Id
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In order to decide the preemptive effect o f  FECA on 
O C G.A §  21-5 35, wc must juxtapose the state and 
federal laws, demarcate their respective scopes, and 
evaluate the extent to which they are in tension.

[HN4J O.C.G.A. #  21-5-35(a) provides, "No m em ­
ber o f  the General Assembly or that member's campaign 
| * * 7 1 committee or a public officer elected statewide or 
campaign committee o f  such public officer shall accept a 
contribution during a legislative session." A "contribu­
tion" is defined to include "a gift, subscription, member­
ship, loan, forgiveness o f  debt, advance or  deposit o f  
m oney  or anything o f  value conveyed or transferred for 
the purpose o f  influencing the nominatkv for election or 
election o f  any person for office." |H N 5 | "Office" is un­
derstood to include federal offices.

The Attorney General o f  Georgia has described the 
purpose o f  the statute as follows:

It is clear that the General Assembly in­
tended O.C.G.A #  21-5-35 to prevent 
even the appearance o f  impropriety by its 
members or certain state officers in ac­
cepting contributions during a period 
wheie legislation is pending and there 
could be a perception that any legislative 
action could be influenced by the giving 
o f  a campaign contribution. This strong 
statement by |*994 | the General Assem ­
bly is consistent with its desire that public 
officials not be influenced in the perform­
ance o f  their duties by improper "political 
contributions." See O.C.G.A # 16 10-2 
(bribery prohibited); see also Slate v 
Agon, 259 Ga. 541, 384 S  l:.2tl 863 
11989), | **81 cert, denied, 494 U S  0 5 7 ,
108 L  Ed. 2d 765. I I O S  Ct 1526 <1990).

Op. Att’y Gen. U95-27. The State similarly describes #  
21-5-35  as "regulating the actions o f  state officials in 
order to preserve the public’s faith in the integrity o f  the 
political system." fir. o f  Appellants at 10. No one dis­
putes that 21 5 35 would have the effect o f  precluding 
members o f  the General Assembly from accepting con­
tributions for federal campaigns w hile the Assembly is in 
session

Nor does anyone dispute (H N 6 | the well established 
"constitutional power o f  Congress to regulate federal 
elections." Buckley tt I'aleo, 424 U S  I. 96 S  Ct. 612, 
632. 46 I. lid  2d 659 f /9 '6 ) .  The Federal Flection 
Cam paign  Act o f  I9-7! (as amended), 2 U S C  #  431 ct 
set/ . creates an intricate federal statutory scheme govern­
ing campaign contributions and expenditures related lo 
federal elections ‘ Various I’FC A  provisions detail the

structure o f  political committees, impose reporting re­
quirements, empower and design the EEC, place limita­
tions on the amounts o f  campaign contributions and ex­
penditures by individuals and corporations, and restrict 
the use o f  such funds.

4 In Buckley. 424 U.S. I, 96 S. Ct. 612, 46 L. 
Fa I. 2d 659, the Supreme Court upheld EECA’s 
contribution limitations, record-keeping and dis­
closure requirements, and provisions for public 
financing o f  Presidential elections and conven­
tions; how'ever, the Court also held that certain 
expenditure limitations under the Act were in vio­
lation o f  the First Amendment and that the exer­
cise o f  administrative and enforcement powers 
delegated to the EEC was unconstitutional be­
cause o f  the way the Committee members were 
appointed. FECA was amended in 1976 to recon­
stitute the EEC to allow it to exercise its full 
powers under the Act constitutionally. See infra 
note 7. Otherwise, Buckley's effect on FECA is 
o f  no consequence for the present case.

1**9] 11IN71 FECA was amended in 1974 to in­
clude a preemption provision, which stales that "the pro­
visions o f  this Act, and o f  rules prescribed under this 
Act, supersede and preempt any provisions o f  stale law 
with respect to election to Federal office." -  U.S.C $  
453. The current 453 replaced a prior provision that 
included a savings clause, expressly preserving state 
laws, except where compliance with state law would 
result in a violation o f  FECA or would piohibit conduct 
permitted by FECA. See Federal Election Campaign Act 
o f  1971, Pub. L. No. 92-225. 1972 U.S.C.C.A.N N. (86 

Slat.) 23 (amended by Federal Election Campaign Act 
Amendments o f  1974, Pub L. No. 93-443, 1974 
U.S.C.C.A.N. (88 Slat.) 1469). The House Committee 
that drafted the current provision intended "U make cer­
tain that the Federal law is construed to occupy the field 
with respect to elections to Federal office and that the 
Federal law will be the sole authority under which such 
elections will be regulated." H R Rep. No. '239 . 93d 
Cong., 2d Scss. It) (19'74).

"When Congress ... lias included in the enacted leg­
islation a provision explicitly addressing |preemption), 
and when lhai provision provides a ’reliable indicium 
|**l(>| o f  congressional intent with respect to state au­
thority . there is no need to infer congressional intent to 
pre-empt state laws from the substantive provisions of  
the legislation." Ct/u/llone, 112 S  Ct at 2616 (citations 
omitted). The express language o f  the broadly worded 
FECA preemption provision, illuminated by the legisla­
tive history, may be sufficiently clear to preempt 
O C (i A #  21-5-35. which could readily be understood 
as a "stale law with respect to election to Federal office."
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Likewise, this court could determine that FECA has "oc­
cupied the field" o f  regulation o f  federal elections and 
that the Georgia statute has impermissibly strayed into 
this field. *

5 In this case, express preemption via the FECA 
preemption clause and field preemption are no 
different m practice. The FECA preemption 
clause means that FECA occupies the field "with 
respect to election to federal office." 2 U.SC. §  
45j . The only real issue is the effective reach o f  
this phrase.

I have no doubt that the purpose of the [ * * 1 11 state 
law is, as the Attorney General and Stale assert, to pre­
vent the appearance [*995] o f  inipropricty-bribcry, to 
be p rec ise- tha t  may arise when state legislators accept 
campaign contributions during the period o f  time when 
they arc actually legislating. To be sure, the Georgia Eth­
ics in Government Act is an admirable exan 'Ic o f  self­
regulation by incumbent state legislators, and it is not 
specifically directed toward federal elections. Nonethe­
less, it is the effect o f  the state law that matters in deter­
mining preemption, not its intent o r  purpose. (IIN8 ] Un­
der  the Supremacy Clause, state law that in effect sub­
stantially impedes or frustrates federal regulation, or 
trespasses on a field occupied by federal law, must yield, 
no matter how admirable or unrelated the purpose o f  that 
law' Sec Cade r  National Solid Wastes Management 
Ass'n, 505 U S  8S. 112 S. Ct 2374. 2386-87. 120 L  Ed 
2d 73 ("In assessing the impact o f  a state law on the fed­
eral scheme, we have refused to rely solely on the legis­
lature’s professed purpose and have looked as well to the 
effects o f  the law."); Felder v Casey, 487 U.S. 131, 108 
S. Ct 2302, 2306, 101 I. Ed. 2d 123 (1988) ( "T h e  rela­
tive importance to the State o f  its ow n  law is not material 
when there is a conflict [ * * 12 1 with a valid federal law,’ 
for ’any state law, however clearly within a Slate's ac­
knowledged power, which interferes with or  is contrary 
to federal law. must yield.'") (quoting Free v Bland, 369 
( S  663, 82 S. Ct 1089, 1092, 8 1 Ed. 2d 180 (1962))-, 
Napier r. Atlantic Coast Line R R Co., 272 U.S. 605, 47 
S Ct 20", 209-10. 7/ L Ed 432 (1926) (preemption 
depends not on whether federal and stale laws "arc aimed 
at distinct and different evils" but whether they "operate 
upon the same object").

In this case, the effect ol ' O C .G  A # 21-5-35 is to 
place a limitation on Tepcr's fundraising for his federal 
campaign. It would be possible to conclude, therefore, 
that the state law operates "with respect to election to 
federa l  office," and thus falls within I KCA's express 
preemption provision, 2 L S C . # 453. * Other courts 
hav e found express FECA preemption o f  state laws that 
are no more, or not much more, intrusive o f  federal regu­
lation See Banning r  Commonwealth ol Kentucky, 42

F  3d 1008 (6th Cir. 1994) (holding that § 453 preempts 
state law purporting to regulate poll conducted by U.S. 
Congressman's federal election committee to test the 
effectiveness o f  advertising conducted during a federal 
campaign); Weber v. Heaney, | ** 131 995 F .2d 872, 875 
(8tli Cir. 1993) (concluding that, "under every plausible 
reading o f  ̂  453," state law establishing system o f  public 
funding for U.S. Congressional candidates "falls squarely 
within the boundaries o f  the preempted domain"). And 
cases in which preemption was not found invariably in­
volve stale laws that arc more tangential to the regulation 
o f  federal elections. See Karl Rave & Co. v. Thornburgh, 
39 F.3d 1273 (5th Cir 1994) (feucral candidate's per­
sonal. contractual liability for costs o f  direct mail fund­
raising services during his campaign not preempted); 
Stern General Elec. Co., 924 F 2d 472 (2d Cir 1991) 
(slate law claims o f  corporate waste based on corpora­
tion's contributions to federal political campaigns not 
preempted); Reeder v. Kansas City Bd. o f  Police Com- 
m'rs, 733 F.2d  543 (8tli Cir 1984) (ban on political con­
tributions by city police department employees not pre­
em pted ' I hesitate, however, to conclude summarily that 
the preemptive scope o f  §  453 is so unambiguous as to 
evince a "clear and manifest purpose o f  Congress," Rice. 
67 S. Ct at 1152, to encompass slate laws such us # 21- 
5-35. Because further, and more definitive, evidence 
| * * 14 j o f  Congress's  intent is provided by the EEC's 
interpretation o f  FEC 'A-and because # 453 incorporates 
by reference "rules prescribed under" FECA—I think it 
appropriate to take the agency's view into account before 
finally resolving we issue

6 Indeed, this is Judge Carnes's conclusion.

The 1974 amendments to FECA created the I EC 
and "vested in it primary and substantial responsibility 
for administering and enforcing the Act," delegating to 
the agency "extensive rulemaking and adjudicative pow ­
ers." Buckley. 96 S  Q . at 677-78; see also FEC  v. He 
niocuittc Senatorial Campaign C om m , 454 U.S. 27, 102 
S. Ct 38, 45, 70 L  Ed. 2d 23 (1981). [*996/ The EEC 
is authorized to prescribe rules and regulations to carry 
out the provisions o f  FEC, 2 U S  C $ 438(a)(8), and to 
give, upon request, advisory opinions concerning the 
application o f  FECA, 2 U S  C ## 43 "ill'’). 437/ Exercis­
ing this delegated authority, the I EC has promulgated 
regulations and issued a number o f  advisory opinions 
interpreting and applying FECA to determine its preemp­
tive |**15J effect on state law. With respect to the type 
o f  regulation imposed by O.C.G.A. # 21-5-35, the EEC's 
interpretation o f  FECA is unambiguous such state laws 
are preempted.

In response to Buckley, the 1976 amendments 
to I EC'A reconstituted the EEC to allow the 
agency constitutionally to exercise its delegated
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duties and powers under the Act. See S. Rep. No, 
677, 94th Cong., 2d Sess. 1 ,1 -4  (1976), reprinted 
in 1976 U.S.C.C.A.N. 929, 929-32. The FEC was 
restructured as an independent executive branch 
agency, comprised o f  six commissioners to be 
appointed by the President with the advice and 
consent o f  the Senate. No more than tltrce o f  the 
commissioners inay be affiliated with the same 
political party.

[11N9] A 1977 FEC regulation specifies that "Fed­
eral law supersedes state law concerning ... limitation on 
contributions and expenditures regarding Federal candi­
dates and political committees." I I  C.F.R §  108.7(h)(5). 
Interpreting this regulation, the district court plausibly 
determined that, according to [ * * 16) the terms o f  the 
regulation, O.C G .1 21-5-35  would be preempted, for
"(a) restriction on when a potential candidate may accept 
contributions is simply another type o f  limitation." The 
regulation also enumerates the following areas in which 
state law is not preempted: " ( 1) manner o f  qualifying as a 
candidate or political party organization; (2 ) dates and 
places o f  election; (3) voter registration; (4) prohibition 
o f  false registration, voting fraud, theft o f  ballots, and 
similar offenses; or (4) candidate's personal financial 
disclosure." I I  C." F  R # 108.7(c). Although, as the Slate 
emphasizes, the regulation allows states to legislate 
"prohibition|s | o f  false registration, voting fraud, theft o f  
ballots, and similar offenses," § 21-5-35 is not about vot­
ing fraud. Hie Georgia statute operates against fraud at 
the level o f  governance, as in bribery o f  a stale legislator 
through campaign donations, not at the level o f  register­
ing to vote and casting ballots (which the state is free to 
regulate). Thus, 1 am inclined to agree with the district 
court that the gloss tnis FEC regulation places on ihe 
FECA preemption provision could be a sufficient basis 
for inferring Congress's  [ * * 17 1 intent to preempt the 
Georgia law. '

8 FECA details the procedures FEC must follow 
in prescribing regulations. I he FEC must submit 
a proposed regulation and an accompanying 
statement to both the House and the Senate; if  
neither disapproves the proposed regulation 
within thirty days, the I EC may issue it. 2 V S  C  
#  438(d) We note that Congress has seen and not 
disapproved !1 C l ' . ’ # 1 0 8 '.  thus suggesting 
that the regulation is not inconsistent with con­
gressional intent See Weber, 995 I- 2d at 876-'?.

Any residual ambiguity as to the EEC's understand­
ing o f  the preemptive effect o f  FECA on the Georgia 
statute is conclusively resolved by I EC advisory op in­
ions I lie FEC consistently has expressed ihe opinion 
that I ECA preempts state statutes limiting the time 
frame duiing which federal candidates may accept cam ­

paign contributions. See Op, FEC 1994-2 (advising that 
FECA preempts a Minnesota statute barring lobbyists 
from contributing to a candidate during a regular session 
o f  Ihe state legislature); [**18] Op. FEC 1993-25 (ad­
vising that FECA preempts a Wisconsin statute restrict­
ing the time period during which lobbyists can contribute 
to candidates); Op. FEC 1992-43 (advising that FECA 
preempts a Washington statute barring stale officials 
from accepting campaign contributions during legislative 
sessions). In fact. I eper himself wrote to the FEC in N o­
vember 1995 requesting an advisory opinion on the con­
stitutionality o f  O.C.G.A. §  21-5-35. In a reply letter 
dated December 5, 1995, the Associate General Counsel 
o f  the FEC wrote that a formal advisory opinion was 
unnecessary because FEC regulations and previous advi­
sory opinions made clear that the Georgia law was pre­
empted. Subsequently, alter the district court's decision 
in this case, the FEC did address §  21-5-35 in a formal 
advisory opinion, " reiterating that the Georgia statute 
was preempted by FECA. See Op. FEC 1995-48. The 
advisory [*997] opinion noted the district court decision 
in this case and concluded, "Under the broad preemptive 
powers o f  11 ECA). only Federal law could limit the time 
during which a contribution may be made to the Federal 
election campaign of a State legislator." Id.

9 I his foi.ual opinion u'as issued in response to 
an inquiry by another, more persistent, member 
o f  the Georgia General Assembly running for 
Congress.

[*♦19) Thus, even if  the FECA preemption provi­
sion is not sufficiently determinate on its face to preempt
O.C.G A. # 21-5-35, the EEC's unambiguous understand­
ing is that FECA preempts the state statute. The pressing 
question at this point, therefore, is to what extent this 
court should defer to the FEC's interpretation o f  FECA. 
Although this court could, o f  course, accept the FEC's 
interpretation simply us persuasive authority, m fact I 
believe that we are obliged to lake the EEC's interpreta­
tion as more than merely convincing.

11 IN 101 The Supreme Court has instructed, "When 
Congress, through express delegation or the introduction 
o f  an interpretive gup hi the statutory structure, has  dele­
gated policy-making authority to an administrative 
agency, the extent ol judicial review o f  the agency's pol­
icy determinations is limited." Pauley i Beth Energy 
Mines. Inc.. 50/ U.S. 681). I l l  S  Ct 2524. 2534. 115 L 
Ed 2d 604 (1991) I bis language reflects the general 
principle established in the landmark case o f  C/n ron 
i  S A ,  Inc v' National Resources Defense Council. Inc, 
4 6 ' V S  S 3 7. 104 S  Cl 2 " 8 ,  81 I. Ed 2d 644 il984), 
that if  a statute is "silent or ambiguous with respect to the 
specific issue" in question, courts should accept "reason­
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able” administrative [**20| interpretations. See 114 S. 
Ct. at 2782.

T h e  FEC, in particular, is "precisely the type o f  
agency to which deference should presumptively be af­
forded." FEC v. Democratic Senatorial Campaign 
C om m , 102 S  Ct at 45\ see also Orloski v EEC. 254 
U.S. App D C  II I .  795 F.2d 156. 164 (D.C. Cir 1986) 
(allowing the FEC's interpretation o f  FECA "consider­
able deference"). T his is not only because o f  the exten­
sive responsibility and discretion in administering FHCA 
expressly vested in the FEC by Congress, but alsr in 
light o f  the fact that "the Commission is inherently bipar­
tisan ... and it must decide issues charged with the dy ­
namics o f  party politics, often under the pressure o f  an 
impending election." Id.; see also Common Cause v. 
FEC. 268 US. App. D .C  440. 842 F 2d 456. 448 (D C. 
Cir 1988) (judicial deference particularly appropriate in 
the context o f  FECA, which explicitly relies on the bi­
partisan Commission as its primary enforcer). Deference 
to FEC interpretations o f  FECA is appropriate not only 
for rules but also for advisory opinions, given the FEC's 
express statutory responsibility for issuing advisory opin­
ions concerning the application o f  FECA. 2 U S X .  ## 
4J7d. 457f. Sec FEC v. Colorado Republican Fed 
|**2I | Campaign Comm , 59 F  3d i0 /5 , 1021 (10th 
Cir 1995) (deferring to FIX' interpretive advisory opin­
ions), cert, granted, 116 S. Ct. 689 (1996)', FEC  v Ted 
Haley Congressional Comm, 852 F 2d H U , 1115 (9th 
Cir 1988) (FEC interpretation o f  M CA through regula­
tions and advisory opinions "entitled to due deference 
and is to be accepted by the court unless demonstrably 
irrational or clearly contrary to the plain meaning o f  the 
statute"): Orloski, 79.5 F 2d at 164 (FEC interpretation o f  
I ECA should be given deference because EEC’s statu­
tory responsibility to issue advisory opinions "implies 
that Congress intended (he Commission to fill in gaps 
left m the statute and to resolve any ambiguities in the 
statutory language").

10 The fact that the multiple I EX' advise ry opin­
ions interpreting FECA to preempt state regula­
tions o f  the tuning o f  campaign contributions 
have been consistent further militates in favor o f  
deference. See. e.g.. It'agncr Seed Co v Hush. 
292 I S  App D C  44, 946 F  2d 918, 921-22 
iD C  Cir 1991) (in the course o f  concluding that 
I PA interpretation issued • ta decision letter enti­
tled to deference, noting (hat interpretation was 
given "in order to resolve an important and recur­
ring matter before it," and that "agency has ap­
plied this interpretation consistcn V ') .  cert, d e ­
nied. 503 U.S 970, 112 S  Ct 15,>4, 118 I. Fd 
2d 30411992/

[**22J There is, however, one further twist to 
Chevron deference; it may not be obvious that this 
court's obligation to defer to FEC interpretations o f  
FECA attaches even when those interpretations address 
the scope o f  preemption o f  state law by federal regula­
tion. I recognize that the law may be unsettled in general 
as to the application o f  Chevron |*998 | to an agency's 
determination o f  its own jurisdiction. See generally Cass 
R. Sunstein, Law and Administration After Chevron, 90 
Colum. L. Rev. 2071, 2097-2101 (1990). Indeed, there is 
an inherent tension between Chevron deference, wh;ch 
only obtains where a statute is "silent or ambiguous." 
Chevron, 104 S  Cl. at 2782, and preemption doctrine, 
which maintains that state law will not be preempted 
unless that is "the clear and manifest purpose o f  Con­
gress," Rice. 67 S. Ct at 1152. So, to say that a court 
should defer to an agency's determination that state law 
is preempted is seemingly paradoxical: the agency would 
command deference under Chevron only if  the federal 
statute were ambiguous; but if the federal statute were 
ambiguous, then Congress's  intent to preempt seemingly 
would not be "clear and manifest " Furthermore, | ^31
although separation o f  powers (or institutional com pe­
tence) concerns might counsel in favor o f  courts' defer­
ring to agencies in the resolution o f  ambiguous questions 
o f  statutory interpretation, " countervailing federalism 
concerns offset this rationale for Chevron deference in 
preemption cases. Although federal agencies arc more 
democratically accountable than courts, state legislatures 
are arguably yet more politically accountable. In the ab­
stract, then, it is not at all clear that a state's view that a 
federal statute does not preempt state law should give 
way to a federal agency's v iew that the statute does pre­
empt.

11 The Chevron Court articulated this rationale 
in passages such as this.

Judges are not experts in the 
field, and are not part o f  either po­
litical branch o f  the Government.

When a challenge to an 
agency construction o f  a statutory 
provision, fairly conceptualized, 
really centers on the wisdom of  
the agency's policy, rather than 
whether il is a reasonable choice 
within a gap left open by C o n ­
gress, the challenge must fail. In
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such a case, federal ju d g e s -w h o  
have no consti tuency-have  a duly 
to respect legitimate policy 
choices made by those who do. 
The responsibilities for assessing 
the wisdom o f  such policy choices 
and resolving the struggle between 
competing views o f  the public in­
terest are not judicial ones: "Our 
Constitution vests such responsi­
bilities in the political branches." 
TVA v. Hilt. 437 U.S. 153. 98 S. 
Cl. 2279. 2302. 57 L. Ed. 2d 117 
11978).

104 S. Cl (ii2?93.

[**2*11 Fortunately, I need not completely untangle 
this knotty issue o f  jurisprudence in order to conclude 
that the F E C ’s interpretation o f  FECA is entitled to def­
erence in this case. In City o f  New York v. FCC, a 
unanimous Court clarified the law sufficiently to settle 
the issue before us:

It has long been recognized that 11 IN 111 
many o f  the responsibilit ies conferred on 
federal agencies involve a broad grant o f  
authority to reconcile conflicting policies.
Where this is true, the Court has cau­
tioned that even in the area o f  pre­
emption, if  the agency's choice to pre­
empt "represents a reasonable accom m o­
dation o f  conflicting policies that were 
committed to the agency's care by the 
statute, we should not disturb it unless it 
appears from the statute or its legislative 
history that the accommodation is not one 
that Congress would have sanctioned."

486 I  S  57, 108 S. Cl 1637. 1642. 100 I. Ed 2d 48 
ll9 ,\8) (quoting United Stales v Slimier. 36"  U.S 374. 
81 S  Cl. 1554. 1560. 6 /. Ed 2d 908 (1961). and citing 
Capital Cities Cable, Inc  v Crisp. 467 L S  691. 104 S  
Cl 2694. 2 "00, 81 /. Ed 2d 580 11984)). | I I N I 2 |  An 
agency like the I EC. to which Congress has delegated 
broad discretion in interpreting and administering a com ­
plex federal regulatory regime, is entitled | * f 25J to s ig ­
nificant latitude when acting within its statutory author­
ity, even in its decisions as to the scope o f  preemption of 
stale law. See also Fidelity Fed Savings i t  Loan . , ss'n v 
de la Cuestu. 458 U.S. 141, '02  S  Ct 3014, 3022-23. 73 
/. Ed 2d 664 11982/. Hut c f  Louisiana Pah Sen  
Comm 'ii \ FCC. 476 L S  355. 106 S  Ct 1890. 90 L. 
I:d 2d 369 t / 986/ (overturning agency preemption d e ­

termination without mention o f  Chevron deference). In 
other words, even i f  a statute is on its face ambiguous. 
Congress's intent ,rt preempt may be clear when the ad­
ministrative agency expressly responsible for interpreting 
and implementing the statute has clarified it.

Finally, the State has failed to construct a com pel­
ling argument that the FEC's interpretation o f  Ihe pre­
emptive effect o f  FECA is unreasonable or inconsistent 
with congressional |* 9 9 9 |  intent. To the contrary, I find 
the FEC's interpret tion persuasive and corroborative o f  
my ow n (and the district court's) understanding o f  the 
scope o f  the FECA preemption provision. Thus, even if 
the FECA preemption provision, read in light o f  the pur­
poses and structure o f  the Act. is not adequately clear to 
preempt the Georgia statute expressly, FEC's interpreta­
tion o f  the statute settles the matter. I (**26| conclude 
that O.C.G.A 21-5-35, as applied to candidates for 
federal office, is preempted. Thus, the district court cor 
rccllv decided that l eper has a substantial likelihood of 
success on the merits.

The district court's grant o f  a preliminary injunction 
is AFFIRMED.

C O N C U R  BY: CARNES

C O N C U R

CARNES. Circuit Judge, concurring:

I concur in the Court's holding that O C G.A. 21-5- 
35, which has the effect o f  limiting the time for m a k in g s ,  
contributions to some candidates foi federal office, is 
preempted by the Federal Election Campaign Act, 2 
U .SC  ,<■ 431 el set/ ("FECA"). However, A’ould base 
that conclusion upon the express language o f  the pre­
emption clause in the act. 2 C S C  §  453, which states 
unambiguously that the provisions o f  the act and rules 
prescribed under it, "supersede and preempt any provi­
sion o f  State law with respect to election to Federal o f ­
fice." (emphasis added) A state law regulating the time m 
which a  category o f  citizens can accept contributions to 
run for election to federal office is a "State law with re­
spect to election to Federal office." It is as simple as that, 
Moreover, nothing in either the legislative history o f  the 
act or in the rules and regulations | 4*27| adopted by the 
Federal Election Commission casts any doubt upon the 
clear and manifest preemptive purpose ol Congress as 
ilamlv stated In the act itself. ' , — — -----------------------

I The legislative history discussed in Judge
I fill's dissenting opinion does not east such doubt. 
Although a Senate conference report does state, 
"It is the intent of the conferees that any Stale law 
regulating the political activities of State and lo­
cal officers and employees is not preempted or

/
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superseded by  the am endments to [the FECA]," 
S. Conf. Rep. No. 1237, 93d Cong., 2d Sess. 
(1974), reprinted in 1974 U.S.C.C.A.N. 5618, 
5669, it is clear that this statement was aimed at 
^reserving the so-called "little Hatch acts" o f  the 
states, not at permitting direct regulation o f  the 
activities o f  federal candidates. Sec Weber v. 
Heaney. 995 F.2d 872. 876-77 (8th Cir. 1993) 
(overturning state law creating monetary incen­
tives for federal candidates to limit campaign ex­
penditures); Reeder v. Kansas City Bd oj Police 
Comm 'rs, 733 F 2d 543, 545-46 (8th Cir. 1984) 
(upholding a "little Hatch act").

[**28] The discussion in Judge Kravitch's opinion 
about the deference that might be due the Commission's 
regulations and advisory opinions if  there were any a m ­
biguity in FECA's preemption language is, in my view, 
unnecessary to proper decision o f  this appeal, because 
there is no ambiguity in the statutory language. Accord­
ingly. w hile I agree that FECA preempts O.C G.A § 21- 
5-35, 1 do not join the part o f  Judge Kravitch's opinion 
that discusses the effect o f  the Federal Election Com m is­
sion's regulations and advisory opinions.

D IS SE N T  BY: HILL

D ISSEN T

HILL Senior Circuit Judge, dissenting:

I dissent and I state my reason succinctly: ' " I h e  
(leas com e w ith the dog."

I Today, our panel's judgm ent does, in effect, 
release appellee l eper from restraint o f  Georgia 
Jaw. While I disagree. I realize that this judgment 
ought to be mandated right away. I should not be 
the instrument o f  delay while engaging in lengthy 
opinion writing. [NOTE: This was written and 
submitted while the Georgia legislature was still 
m session |

f  irst. | **291 there is no issue as to whether or not 
the federal law. FECA. preempts state law It does so. 
explicitly. I herefore, what federal law controls, state law 
may not

I hat is not the end o f  the inquiry. I he preemption is 
coextensive with I liCA - no more, no less. So, we 
should determine how far I I C A  goes. W e may look to 
legislative history to understand FECA.

2 Briefs have argued, correctly, that we need not 
look to the legislative history ol' this Act to de­
termine preemption vel non That is correct, but 
the extent o f  the reach o f  FECA. and, therefore, 
just wliat it preempts, is not so clear.

Our majority finds comfort, in footnote 7 to 
the opinion, in noting that, long after the passage 
o f  FECA and its 1974 amendment, the Com mis­
sion submitted its proposed regulation to Con­
gress and was not allowed to promulgate it prior 
to the expiration o f  thirty days. Noting that C on­
gress did not disapprove the proposed regulation, 
our majority believes that this suggests a congres­
sional interpretation o f  FECA in accord with that 
j f  the Commission.

We have a long line o f  cases, however, 
which hold that once a bill has become an Act. 
the interpretation o f  it is for Ihe Third Branch 
Post 1 e expressions by legisla tors-what then- 
Jude Scalia called "subsequent legislative his­
tory - i s  o f  no weight. See Gott v Watters, 244 
U.S App D.C. 193. 756 F .2d 902. 914 (D C Cir 
1985).

[**30] [*1000] In Reeder v. Kansas City Bd of
Police Comm'rs, 733 F 2d 543 (8th Cir 1984), the 
Eighth Circuit did just that:

The conference report on the bill that 
became the 1974 amendment leaves little 
room for doubt on tins question, flic re­
port says:

It is the intent o f  the conferees that any 
State law regulating the political activities 
o f  State and local officers and employees 
is not preempted or superseded by the 
amendments to title 5. United States 
Code, made by this legislation.

S.Conf.Rcp. No. 93-1237, 93d Cong , 2d Sess., reprinted 
in 1974 U S.Code Cong. & Ad.News 5587. 5618, 5669. 
Furthermore, right before the conference report was 
agreed to by the Senate, a colloquy look place between 
Senator Stevens and Senator Cannon that covers this 
very point. Senator Cannon was Chairman o f  the Com­
mittee o f  Rules and Administration, from which the bill 
was reported, senior conferee on the part o f  the Senate, 
and manager o f  the bill on the Senate floor, so his re­
marks must be given special weight m determining what 
Congress meant to say. Mr. Cannon staled that "any 
Stale law regulating the political activity o f  State or local 
officers or employees is not preempted [or] | **31J 
superseded." 120 C’ong.Rec. 34386 (Oct. 8 , 1974). "It 
(would be | . . . up to Ihe State to determine the extent to 
which they may participate in Federal elections.].)" Ibid. 
(remarks o f  Senator Stevens)
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When a law says that one may avail oneself  o f  a 
righi - as FECA says a federal candidate may solicit and 
receive campaign funds - tliat law does not forbid the 
candidate from voluntarily surrendering that right.

It happens all the time.

Georgia law, itself, circumscribes participation in 
charitable fund raising activities. See O.C.G.A. §  43-/7- 
2, el sci/. If  one meets and complies with the require­
ments, it would seem that one may conduct a fund rais­
ing campaign.

But I think that a judge  may not. Fund raising would 
violate a canon applicable specifically to the office. See 
Georgia Code o f  Judicial Conduct. Canon 5B(2). I he 
judge  has accepted a position o f  trust. By doing so, he or 
she has relinquished the right to solicit funds, though all 
the rest may do  so. So you sec, the fleas, do indeed, 
come with the dog.

Ih e  above does not implicate preemption. It illus­
trates proper construction o f  statutes in apparent tension 
| **321 but fully compatible.

The same principles o f  construction may be em­
ployed where preemption o f  one rule is clear. O ur  Rill of 
Rights trumps all aces. No provision o f  law is more pre­
emptive.

l or example, free expression is protected by the 
First Amendment. there may be no state law to the con­
trary. Indeed, in spite o f  some strong disapproval o f  
states (and many o f  their citizens), some conduct deemed 
free expression em bodied in rather bi/.arre entertatnmen’ 
is not subject to state regulation. See Rnrnes v. Glen 
Theatre, hu  , 501 U S  560. 115/. Fd 2il 504. I l l  .S' Ct

Reciter, 733 F 2d til 545-46. 2456 [1991), see also Redner v Dean. 29 F 3d 1495 
(1 h li Cir. 1994).

At the same time, the sale and consumption o f  bev­
erage alcohol is peculiarly subject to state regulation. 
When the Eighteenth Amendment's "war on whiskey" 
ended with the Twenty-fnst Amendment, control o f  alco­
hol was given to the states.

The upshot o f  this is that, while Georgia m ay not 
prohibit scantily clad terpsichorean performers from per­
forming (it's protected expression), Georgia can abso­
lutely prohibit the sale o f  alcohol at places where dancers 
dance. Sec New York Slate Liquor Authority v Bellanca, 
452 U.S. 714. 69 L  Ed. 2d 357. 101 S  Ct 2599 (19SI),  
see also Geancas v. Willets, 911 F  2 ! |**33 | 579 (II th 
Cir 1990). i he slate, preempted b> the First Amend­
ment, is |*  1001J not undertaking to regulate dancers 
qua dancers. It is validly regulating Ihe sale and con­
sumption o f  alcohol qua alcohol.

In the case before us, I sec no indication that Geor­
gia has undertaken to regulate candidates for federal of­
fice qua candidates. The state undertakes - validly, I be­
lieve - to regulate its legislators qua legislators. If appel­
lee l eper feels that he has unwisely encumbered himself 
by becoming a legislator, he holds the key to his release 
in his own pocket

I have undertaken to be deferential to the conclu­
sions ol the Federal Flection Campaign Commission that 
us power trumps this state law, but I remain convinced 
that Us interpretation is flawed. I really doubt that the 
reach o f  FECA is more preemptive than the First 
Amendment.

I would reverse.
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Sent to: Senator Hollis French, chair, Senate Judiciary
Senator Lesil McGuire, chair, Senate State Affairs 
Representative Jay Ramras, chair, House Judiciary 
Representative Bob Lynn, chair, House State Affairs

RE: 2008 Suggested Statutory Changes to the Legislative Ethics Act

At the September 28, 2007 and December 12. 2007 meetings, the Select Committee on 
Legislative Ethics voted to forward recommendations to the chairs o f  the Senate and 
House Judiciary Committees and State Affairs Committees for changes to the Legislative 
El hies Act, AS 24 .60.

1. G i f t s  f r o m  r e g i s t e r e d  l o b b y i s t s  w h o  a r e  i m m e d i a t e  f a m i l y  m e m b e r s .
Currently, a legislative employee cannot receive a gift from a spouse or domestic 
partner who is a registered lobbyist under AS 24.60.080. The same would hold 
true if  a sibling or child o f  a legislative employee was a registered lobbyist. With 
the implementation o f  HB 109, a legislator’s spouse or domestic partner cannot be 
a registered lobbyist under AS 24.45.121(e). A sibling or child o f  a legislator 
who is a registered lobbyist may not give a gift to the legislator.

The committee recommends the strict prohibition on gifts from lobbyists be 
relaxed to allow gifts from immediate family members who are registered 
lobbyists. The committee did not define “ immediate family mem ber” but decided 
to leave the definition up to the legislature. There are two definitions o f  
“ immediate family m ember’ in AS 24.60. One definition is narrowly construed, 
AS 24.60.990(a)(6), and the other is broad and includes extended family 
members, AS 24.60.080(c)(5)

mailto:cthics_committee@legis.slate.ak.us
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RE:
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As we approach the 2008 legislative session, it is likely ethics legislation will be one o f  the 
priorities again. I f  you are considering legislative ' ethics legislation, keep in mind staff 
and committee members are here to work with you and assist you in drafting legislation. 
Joyce Anderson is very knowledgeable about the code and may have background 
infomiation or be able to direct you to supplementary materials which would be helpful to 
you and your staff.

Given we are the body who administers the ethics code, the committee is respectfully 
requesting copies o f  ethics legislation prior to introduction. The committee and/or staff 

. would like to have time to review the changes and provide you with a constructive review 
o f  your proposed legislation.

Thank you for considering our request to be actively involved in legislation having a direct 
impact on the Select Committee on Legislative Ethics’ oversight o f  the ethics code.

I he committee is recommending three statutory changes to the Legislative Ethics Act. For 
your information, attached is a copy o f  a letter sent to the House and Senate State Affairs 
and Judiciary chairs outlining the proposed changes. If you would like copies o f  the 
background materials on these proposed changes, please give the ethics office a call.

All Legislators 

Herman G. Walker, Jr. 

January 7, 2008 

Legislative Ethics Legislation

Mailing Address 
P.O Box 101468 
Anchorage, AK. 
99510 -  1468
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2. C a m p a i g n i n g  d u r i n g  a s p e c i a l  session.  AS 24.60.031 prohibits campaigning 
during a special session unless the session is during the 90 days immediately 
preceding an election and then the prohibition only applies in the Capital City. 
For example: if  a special session was held in Anchorage, legislators who 
represent Anchorage could attend the session during the day and campaign in the 
evening.

The committee recommends the statute be changed to include language 
prohibiting campaigning in any location where a legislative session is held.

3. F i n e  s t r u c t u r e  f o r  la te  d i s c l o s u r e s .  AS 24.60.260 authorizes the Ethics 
Committee to impose fines of $2.00 for each day a disclosure is late with a 
maximum tine o f  $ 100, A maximum fine o f  $ 100 does not have an intended 
deterrent effect. Further, the attorney general’s office has a policy o f  not pursuing 
fines o f  less than $500.

The committee recommends adding a fine structure for willful omission or 
blatantly failing to file a disclosure. An innocent late filing would not trigger the 
increased penalty and the current fine structure would apply. The committee 
would make the determination o f  a willful omission or blatant fail : to file.
After reviewing a survey of the fine structure in thirteen states, the committee 
recommended the fine structure in the State o f  Louisiana - $100 a day with a 
maximum o f  $2500

, Attached are background materials that may be helpful in preparing legislation. Joyce 
Anderson, administrator, is available to answer any questions you may have and work 
with you and your staff in drafting legislation.

Changes to the Legislative Ethics Act have a direct impact on the com mittee’s oversight 
of the Act Therefore, the committee's active role in the legislative process is essential

Thank you for considering our recommendations.

Sincerely,

Herman (J. Walker, Jr.
Chair. Legislative Ethics Committee

Enc.
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September 28, 2007 Ethics Committee Meeting
Minutes from Agenda Item # 7, Advisory Opinion 07-03, Lobbyists and Gifts

7. A D V I S O R Y  O P I N I O N  07-03:  L o b b y i s t s  a n d  Gif t s ,  r e q u e s t e d  by  t h e  E t h i c s  C o m m i t t e e
Dan Wayne. LA A legal, went over the draft opinion. A legislator or legislative employee may not 
accept a gift, other than food and beverage for immediate consumption or tickets to a charity event, 
from a lobbyist, regardless if  the lobbyist is a family membe? o f  the person. A gift o f  food and 
beverage for immediate consumption may be accepted at a lobbyist's residence. A gift of 
incidental travel is prohibited. AS 24.60.080(a) now provides a very broad prohibition. A lobbyist 
may also not facilitate a gift o f  arranging travel for a legislative lact-tinding trip if  the facilitating 
has a monetary value.

Staff stated she believes the unintended consequence o f  changes to AS 24.60.080 prohibit gifts 
from lobbyist family members of legislators and legislativ e staff and recommends the statute be 
changed. Senator Dunde moved to have the committee make a recommendation to the legislature 
to change the statute to allow gifts from a family member lobby ist. Mr. Wayne pointed out the 
definition o f  family member in AS 24.60.080 is v ery broad. Senator Bunde's motion was deferred 
until action was taken on the opinion.

Member Thomas made a motion to accept the opinion. Further discussion held. Chair Cook posed 
the following scenario: A lobbyist would host a reception for a legislative employee at the 
lobbyist’s residence. Informal advice previously given stated the use o f  the home would be 
considered a "service" to the legislative employee. If the home were tv) be provided, the employee 
would need to pay for the use o f  the home. Committee members agreed with this interpretation 
and fell no additional language was needed in the draft opinion. Roll vote taken: YES all 
members present voted in fav or of the draft opinion. AO 07-03 accepted as drafted.

Back to Senator Bunde’s motion on suggested legislation. The first step is to define 
family member. Staff pointed out there are two definitions of family in the ethics code.
AS 24.60.990(a)(6) includes spouse domestic partner, child, stepchild, adoptive child, 
parent, sibling, grandparent, aunt and uncle and stepparent sister, 
brother grandparent aunt uncle of both the person covered by the code and their 
spouse domestic. AS 24.60.080(c)(5) includes only spouse domestic partner, parent, 
child, stepchild, adoptive child or sibling. AS 24.60.080Senator Bundc preferred the 
more narrow definition. Representative Roses questioned whether a cousin could give a 
gift. I he committee decided to leave the definition o f  familv member to the legislature.
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A D V I S O R Y  O P I N I O N  2007-03 

S u b j e c t :  G i f t s  -  L o b b y i s t s

RE. Gifts from lobbyists.

This opinion was initiated by the Select Committee on Legislative Ethics (the committee) 
in order to clarify its understanding o f  how AS 24.60.080 regulates gifts from lobbyists to 
legislators and legislativ e employees.

Q u e s t i o n s  p r e s e n t e d
The follow ing questions involve hypothetical persons and situations.

I. Does AS 24.60.080 prohibit a person who is a legislator or legislative employee from 
accepting a gift from a lobbyist who is a family member o f  the person?

2 Does AS 24.60.080 prohibit a legislator or legislative employee from accepting from a 
lobbyist a gift of hospitality at the lobbyist's residence, including, for example, food and 
beverage for immediate consumption, or a gift o f  incidental transportation, like a ride to 
or from the airport?

3. May a legislator or legislative employee accept a gift o f  travel provided bv the 
lobbyist’s employer for a legislative fact-finding purpose, where the gift is facilitated by 
the lobbyist?

G e n e r a l  Di scu ss ion
AS 24.60.080 is the principal statute governing acceptance o f  gifts by persons subject to 
the code o f  legislative ethics. Effective July I0. 200". as amended by see. 27. ch -4". 
SLA 200T subsection (a) o f  that statute says, in relevant part

(a) Except as otherwise provided in this section, a legislator or legislative 
employee may n o t . .

(2) solicit, accept, or receive during a legislative session a gift v ith 
any monetary value from a lobbyist, an immediate family member o f  a 
lobbyist, or a person acting on behalf o f  a lobbyist, except

(A) food or beverage for immediate consumption; or
(B) tickets for a <..iaritv event at am time. .

Mailing Address 
P.O. Box 101468 

Anchorage, AK 
99510-1468



In addition, as amended by see. 28. ch. 47. SLA 2007. subsection (c ) was narrowed so 
that exceptions for certain gifts by lobbyists and their immediate famil members that 
were formerly allowed are now disallowed. The changes prohibit legislators and 
legislative employees from accepting a gift o f  any monetary \alue. other than a gitf o f  
food or beverage for immediate consumption or a ticket for a charity event, from a 
lobbyist, an immediate family member o f  a lobbyist, or person acting on behalf o f  a 
lobbyist.

There is one more exception to the general rule restricting gifts from lobbyists and 
immediate family members o f  lobbyists that is found outside o f  AS 24.60.080. As part o f  
the broad revision o f  the Legislative Ethics Act ina le bv ch. 47, SLA 200"'. and effective 
July 10, 2007, the leg: lature adopted AS 24.60.0"5, the "compassionate gift exemption.” 
A "compassionate gift" is one that is "intended to aid or comfort a recipient or a member 
o f  the recipient's immediate family in contending with a catastrophe, a tragedy, or a 
health-related emergency." AS 24.60.075(e). The exemption establishes that, 
notw ithstanding AS 24.60,080 (limiting acceptance o f  gifts by legislators and legislative 
employees) and AS 24.45.121 (limiting the activities o f  lobbyists), a legislator or 
legislative employee may accept, receive, and solicit a compassionate gift from any 
person, including a lobbyist, if the gift is pre-approved by the chair o f  Legislative Council 
and the chair or vice-chair o f  this committee has "approved in writing" the decision o f  the 
Legislative Council chair Certain limitations and disclosure requirements apply. In 
effect, as it relates to gifts by lobbyists, the compassionate gift exemption operates as an 
exception to the prohibition against accepting gifts from loboyists that is set out in 
AS 24.60.080(a)(2).

Lastly, note that the special definition o f  "immediate family" formeily applicable to 
.AS 24.60,080 found in subsection (k) was repealed by sec 74, ch. 47, SLA 2007. 
Therefore, as it relates to the prohibition against gifts from a lobbyist or a lobbyist's 
immediate family member, the definition under AS 2 4.60.990(a)(6) now applies.

1. Does  AS 24.60.1)80 p r o h i b i t  a p e r s o n  w h o  is s u b j e c t  to it f r o m  a c c e p t i n g  a uift  
f ro . i t  a l o b b y i s t  w h o  is a family  m e m b e r  o f  the  p e r s o n ?
As AS 24.60.080 was revised in 2007, except for food and beverage for immediate 
consumption and tickets to a chanty event, that section broadly prevents a person who is 
subject to it from accepting any other gift from a lobbyist, regardless o f  whether the 
lobbyist is a family member o f  the person The fonner exception for gifts from 
immediate family members contained in AS 24.60.080(c)(5) before its 200"’ amendment 
ih> longer applies if  the gift giver is a lobbyist

2. Docs  AS 24 .60 .0 80  p r o h i b i t  a p e r s o n  w h o  is s u b j e c t  to it f r o m  a c c e p t i n g  f r o m  a 
lo b b y i s t  a gift  o f  hos p i t a l i t y  at  th e  lobby ist 's  r e s id e n c e ,  ine lud in t ! .  fo r  e x a m p l e ,  food 
a n d  b e v e r a g e  for i m m e d i a t e  c o n s u m p t i o n  o r  a gift o f  i n c i d e n t a l  t r a v e l  s u ch  as a r i d e  
to t h e  a i r p o r t ?
AS 24.60.086(a)(2) prohibits a legislator or legislative employee from accepting any gill 
of monetary value from a lobbyist, but subparagraph (a)(2)(A) makes an exception for 
food and beverage that is lor immediate consumption, whether at the lobbyist's residence



or elsewhere. Former exceptions under AS 24.60.080(c) that may hav e allowed 
additional types o f  gifts o f  hospitality or incidental travel no longer apply when the gilt 
giver is a lobbyist.

3. .Mav a l eg i s l a to r  o r  legis la t ive  em p lo y e e  accep t  a gift o f  t r av e l  p r o v i d e d  I n  the  
l o b b y i s t ' s  e m p l o y e r  fo r  a legis l a t i ve  f a c t - f i n d in g  p u r p o s e ,  w h e r e  t h e  gift  is f a c i l i t a t e d  
bv the  l o b b y i s t ?
AS 24.60.080(c)(4) allows the legislator or legislativ e employee to accept a gift o f  trav el 
if  the travel is primarily for the purpose o f  obtaining information on a matter o f  
legislative concern. However AS 24.60.080(c) no longer applies to lobbyists. 
AS 24.60.0S0(a)(2) prevents a person subject to the section to accept a gift from a 
lobbyist "with any monetary value." Consequently, if  the service of facilitating travel has 
a monetary value and the serv ice is deemed to be provided to the legislator or legislative 
employee, rather than to the lobbyist's employer, the legislator or legislative employee 
may not accept the gift. (See also. AS 24.45.121(a)(9), which prohibits a lobbyist from 
"facilitating" a gift "to 01 on behalf o f  a person covered by AS 24.60.")

Adopted by the Select Committee on Legislative Ethics on September 28, 200”

Members present and concurring in this opinion were:
Dennis "Skip" Cook. Chair 
Senator Gary Stev ens 
Senator Con Bunde 
Representative Bob Roses
H. Conner Thomas, public member 
Ann Rabinovv itz. public member 
Gary J. Turner, public member 
Herman G. Walker, public member

M embers dissenting from this opinion were None.

Member absent was 
Representativ e Berta Gardner

DCW ljvv :lmb 
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2 0 0 8  S T A N D A R D S  O F  C O N D U C T  H A N D B O O K

G IFTS_______________________________________________________________ _

A S  24.60.080

A legislator or legislative em r'oyee  may not solicit or accept (whether directly or 
indirectly) any gift worth $250  or more, or a series of gifts from the same person or 
entity which total $ 250  or more in a calendar year Gifts may be in the form of money 
services, loans, travel, entertainment, hospitality, promise or other form 
A S  24.60.080(a)(1)

A legislator or legislative employee may not solicit, accept or receive, a gift with any 
monetary value from a lobbyist or from an immediate family member of a lobbyist or from 
a person acting on behalf o f a lobbyist. W ITH THE EXCEPTION OF food or beverage for 
immediate consumption OR  tickets to a 501 (c ) (3 )  charity event pre-approved by 
Legislative Council A S  24.60.080(a)(2)(A) and A S  24.60.080(a)(2)(B)

1 Food and Beverage Legislators and legislative employees may accept food and 
beverage for immediate consumption from a lobbyist at any time.

a Under AS 24 45  051 a lobbyist must report to APOC the cost of food and 
beverage for immediate consumption that exceeds $15  00 per person if 
provided for a legislator or legislative employee 

b AS 24 45 .051 expands the reporting reguirements to include the 
spouse/domestic partner of a legislator or legislative employee 

c. If the food and beverage is provided as part of an event open to all 
legislators or employees, no disclosure is reguired

2 Charity Event Legislators and legislative employees may accept a ticket to a pre ­
approved charity event from a lobbyist at any time

a The A laska Legislative Council must approve the charity event in 
advance

b The value of the ticket(s) may not be worth more than $250  aggregate 
from the same lobbyist in a ca lendar year

Gifts to immediate family members o f legislators and legislative employees must be 
reported to the committee. IF the gift was given because o f the family m em be rs  
connection to the legislator or legislative employee and the value of the gift(s) is $ 250  or 
more

An immediate family member of a legislator or legislative employee may not receive a 
gift prohibited under this section

IM M ED IATE  F A M IL Y  M E M B E R  is defined in AS 24 60 9 90  as
• Spouse or domestic partner
• Parent, child (including stepchild and adoptive child) or sibling IF financially 

dependent on the legislator or legislative employee OR shares a substantial 
financial interest

Political contributions reported to APOC are not gifts under this section



EXCEPT IONS TO THE $250  GIFT LIMIT: There are exceptions to the prohibitions in 
AS 24 6 0  0 80 (a ) (1 )  which limits a gift to less than $ 250  The exceptions are defined 
below Keep in mind the following exceptions do not apply to AS 24 60  0 8 0 (a ) (2 )  which 
are gifts received from a lobbyist, an immediate family member of a lobbyist or a person 
acting on behalf of a lobbyist

The excep t ion s  are
- gift o f  hosp ita lity  in ano th e r  p e rs o  t s hom e and travel to reach the home 

Note a vacation home located outsid 5 state is not considered a residence 
under this subparagraph AS 2 4 .6 0 .0 8 0 (c ) (1 )

- gift o f  hosp ita lity  at a s oc ia l  even t o r  mea l. AS 2 4 .6 0 .0 8 0 (c ) (1 )

- d isc oun ts  ava i lab le  to  the pub lic  or to a large class of people to which the
legislator or employee belongs or d iscoun ts  accep ted  while on  o ff ic ia l 
b u s in e s s  if the d iscoun t  benefits the state. AS 2 4 .6 0 .0 8 0 (c ) (2 )

- gift o f  fo o d  that is native to  the sta te  and is shared as part o f a normal cultural
o r social pattern AS 2 4 .6 0 .0 8 0 (c ) (3 )

- gift o f  travei and hosp ita lity  to obta in in fo rm ation  on m atte rs  o f  leg is la t ive  
c on ce rn .
A person who accepts a gift worth $250  or more under this exception must
disclose the gift to the Ethics Committee within 30 days
D is c l o s u r e  R e q u ir e d  AS 24 .6 0 .0 8 0  (c ) (4 )

g i ft (s ) f rom  the rec ip ien t ’s immediate fam ily
In this section only, immediate family includes the spouse (or domestic partner) 
parents, children, siblings, grandparents, aunts and uncles as well as in-laws and 
step-relations No limit on the value o f the gift and no disclosure is required

AS 2 4 .6 0 .0 8 0 (c ) (5 )

g ifts not connec ted  with the rec ip ien t ’ s leg is la t ive  s ta tus
A person who accepts a gift worth $250 or more under this exception must 
disclose the gift to the committee within 30  days of receipt o f the gift The 
disclosure is kept con fiden tia l The disclosure must include the name and 
occupation of the donor and, if the value exceeds $ 250  a description o f the gift 
C o n f id e n t ia l  D is c l o s u r e  R eq u ir e d  AS 2 4 .6 0 .0 8 0 (c ) (6 )

- g ifts o th e r  than m oney  f rom  ano the r  gove rnm en t o r  g ove rnm en t o f f ic ia l
Gifts of this nature are allowable if the recipient accepts the gift on behalf of the 
legislature and delivers it to Legislative Council within 60 days AS 2 4 .6 0 .0 8 0 ( f )

d iscoun ts  and w e lcom ing  g ifts o f fe red  du ring s e s s io n  in the cap ita l city to 
leg is la to rs  and their p e rson a l s ta ff (bu t not o the r leg is la tive em p lo y ees ) .
These are gifts offered to all legislators and their staff such as parking passes

AS 2 4 .6 0 .0 8 0 (c ) (7 )
gift o f  lega l se rv ices  re la ted to a matte r o f  leg is la t ive  conce rn  and  o th e r  
se rv ic e s  re lated to a matter o f  leg is lative conce rn .



This exception is for a gift of services and not a monetary gift This exception 
does not relate to private matters
D is c l o s u r e  R e q u ir e d  AS 24 .6 0 .0 8 0 (c ) (8 )

- gift o f  t ranspo rta t ion  from  a leg is la to r  o r leg is la t ive  em p lo y ee  to a leg is la to r  
o r  a leg is la tive em p loyee .
This exception relates to travel within the state and only to a mode of 
transportation owned or under the control of the donor (i.e aircraft, boat, motor 
vehicle, etc ) AS 2 4 .6 0 .0 80 (c ) (9 )

gift rece ived by immediate fam ily  m em be r  because  o f  leg is la t ive  
connec tion .
A spouse/domestic partner or dependent parent, child or sibling must disclose 
receipt of a gift with a value of $ 250  or more that is given because of the family 
member s connection with the legislator or legislative employee 
D is c l o s u r e  R e q u ir e d  AS 2 4 .6 0 .080 (i)

p roh ib ited gifts to immediate fam ily  m em be rs
The list of prohibited gifts a legislator or legislative employee may accept extends 
to gifts to immediate family members AS 24 .6 0 .0 8 0 ( i )

R E M E M B E R  If a gift exceeds $250 in value or if the cumulative value in a  yea r  
exceeds $250, you will have to say  "No thank you" to the donor a r d  return the gift un less  
the gift falls within one o f the exceptions listed in (c)(1) through (c)(9) and (i)

If a person covered by the ethics code receives a gift of unknown value that may exceed 
the $ 250  limit, that person should use caution and explain the $250  limit to the donor If 
the donor states the value to be greater than $250  the gift would need .o be returned 
unless it falls into one of the exceptions listed in AS 24 6 0  080 (c ) (1 ) through (c)(9 )

May a leg is la to r  o r  leg is la tive em p loyee  accep t a waiver o f  c on fe rence  fees , when 
the pu rp o se  o f  attending the c on fe ren ce  is to  obta in in fo rm ation  on m atte rs  o f  
leg is la t ive  c on c e rn ?

Yes The gift of "waived fees may be accepted but, if over $250 . the gift must be 
disclosed to the Ethics Committee within 30 days

May a leg is la to r  o r  leg is la tive em p lo y ee  accep t a irfa re to a meeting paid f o r  by 
ano th e r  branch o f  state g ove rnm en t?

Yes but. if over $250. the gift must be disclosed to the committee within 30 days

May a p e rs on  cove red  by the e th ics cod e  accep t a loan exceed ing $250  f rom  a 
p e rs on a l  fr iend who is not connec ted  with the loan  rec ip ien t ’ s leg is la tive s ta tu s ?

Loans are gifts The loan may be accepted because the friendship is not related 
to legislative status The gift must be disclosed because the value is over $ 250  
The disclosure is confidential and not published in the Legislative Journal S e e  
Advisory Opinion 03-02 Commercial loans do not require disclosure

May a leg is la to r  accept the se rv ic e s  o f  a JTPA  (J ob  Training Pa rtne rsh ip  Act) 
v o lu n tee r  in his o r  her leg is la tive o ft .e e ?



Yes Volunteers in a legislative office are allowed so long as the volunteer is not 
paid by another source Only the JTPA program and the University Legislative 
Intern program are exempted from this outside payment restriction The 
legislator is expected to take responsibility for the ethical conduct of volunteers

Are v o lu n te e rs  in a leg is la t ive  o f f ic e  sub jec t  to the e th ics c o d e ?
Volunteers are generally required to comply with the ethics code with the 
exception of the sections addressing contracts and leases, state programs and 
loans, c lose economic associations, nepotism and representation before state 
agencies

May a le g is la to r ’ s  s p o u s e  ( o r  o th e r  immediate fam ily  m em be r )  accep t trave l and 
hosp ita l i ty  to  a c on fe re n ce  the leg is la to r  is a ls o  a ttend ing?

Yes but the acceptance of the gift must be disclosed within 30 days to the Ethics 
Committee if $ 250  or more in value

May a le g is la to r  o r  leg is la t ive  em p lo y ee  so lic it  con tr ibu t ion s  in e x c e s s  o f  $ 250  tor 
a nonpo li t ic a l cha r itab le  o rg an iz a t io n ?

Yes, the organization must have either a 501 (c ) (3 )  tax exemption or have an 
extended history in the community The committee notes that lobbyists could be 
approached for contributions to charitable nonpolitical organizations but urges 
extreme caution in doing so as this may lead to the appearance of impropriety

May a p e r s o n  sub jec t  to  the e th ics  cod e  accept paym en t o f  g o l f in g  g re en s  fe e s  o r  
tou rn am en t fe e s  that e xceed  $ 2 5 0 ?

No, unless the gift is not related to legislative status or if from an immediate 
family member as defined in AS 24 60  080 (c ) (5 ) If not related to legislative 
status, the gift may be accepted Because the gift exceeds the $ 250  limit, the gift 
must be disclosed within 30 days

D oe s  rece ip t o f  a prize in a ra ff le  requ ire  d is c lo su re  o f  a gift to the Ethics 
C om m it te e ?

No, assuming the raffle was open to the public and the chance to win the prize 
was purchased

May a le g is la to r  o r  leg is la t ive  em p lo y ee  accep t a gift o f  lodg ing  in e x c e s s  o f  $ 250  
at a ho te l g rand  op : . . in g ?

Genera lly no unless the purpose o f attending relates to matters of legislative 
concern If so the gift must be disclosed

May a leg is la to r  o r  leg is la t ive  em p loyee  accep t a gift o f  a f ish ing trip f rom  a 
lob b y is t?

No regard less of the value Gifts of this nature from lobbyists are not allowed A 
legislator or legislative employee may only solicit, accept and receive a gift of food and 
beverage for immediate consumption, a ticket to a pre-approved charity event or a 
compassionate gift pre-approved Legislative Council and the Ethics Committee chair 
from a lobbyist

May a leg is la to r  o r  leg is la t ive  em p lo y ee  accep t a gift o f  a round  o f  g o l f  f rom  the 
s p o u s e  o f  a lobby is t?



No, regard less of the value A legislator or legislative employee may not accept 
a gift from an immediate family member o f a lobbyist A legislator or legislative 
employee may only solicit, accept and receive a gift of food and beverage for immediate 
consumption, a ticket to a pre-approved charity event or a compassionate gift pre­
approved Legislative Council and the Ethics Committee chair from an immediate familv 
member of a lobbyist

What if a leg is la to r  o r  leg is la t ive  em p loyee  is in a dating re la t ion sh ip ?  May they 
accep t gifts in e x c e s s  o f  $ 250  f rom  the pe rson  they a re da t ing?

Yes However, a confidential gift disclosure is required



Sec. 24.60.080. Gifts, (effective July 10. 2007)

(a) Except as otherwise provided in this section, a legislator or legislati\e employee may not
( 1) solicit, accept, or receive, directly or indirectly, a gift worth $250 or more, whether in 

the form o f money, services, a loan, travel, entertainment, hospitality, promise, or 
other form, or gifts from the same person worth less than $250 that in a calendar year 
aggregate to $250 or more in value:

(2 ) so lic it, accept, or receive a gift with any monetary value from a lobbyist, an 
immediate family member o f a lobbyist, or a person acting on behalf o f  a lobbyist, 
except

(A) food or beverage for immediate consumption: or
(B ) tickets for a charity event at any time, except that tickets to or gifts received 

at a charity event under this subparagraph arc subject to the calendar year 
limit on the value o f  gifts received by a legislator or legislative employee in 
l l )  o f this subsection; in this subparagraph, “ charity event" means an 
event the proceeds o f which go to a charitable organization with tax-free 
status under 26 U.S.(2. 501(c)(3) and the Alaska Legislative Council has 
approved in advance; the tickets may entitle the bearer to admission to 
the event, to entertainment, to food or beverage, or to other gifts or 
serv ices involved in charity event.

(b) |Repealed. § 42 eh !27 SLA  1992.]

(c) Notw ithstanding (a)( 1) o f this section, it is not a v iolation o f this section for a person who is a 
legislator or legislative emplovee to accept

( 1) hospitality, other than hospitality described in (4) o f this subsection,
(A) with incidental transportation at the residence o f a person; however, a 

vacation home located outside the stale is not considered a residence for 
the purposes o f this subparagraph; or

(B) at a social event or meal;
(2 ) discounts that arc available

(A) generally to ihe public or lo a large class o f persons to which the person 
belongs; or

(ft) when on offic ia l state business, but only i f  receipt o f the discount benefits 
the state;

(3) food or foodstuffs indigenous to the state that are shared generally as a cultural or 
social norm.

1 4) trav el and hospitality primarily for the purpose ‘ obtaining information on matters o f 
legislative concern.

(5) gifts from the immediate family o l the person; In this paragraph "immediate family" 
means

(A) the spouse ol the person;
i B) the person's domestic partner;
(C) a child, including a stepchild and an adoptive child, o f the person or ol the 

person's domestic partner;
(I)) a parent, sibling, grandparent, aunt, or uncle o f the person;
iL )  a parent, sibling, grandparent, aunt, or uncle o f the person's spouse or the 

person's domestic partner; and
i l l  a stepparent, stepsister, stepbrother, step-grandparcnt. step-aunt. or step- 

linclc o f the person, the person's spouse, or the person’s domestic partner:
1 61  luMn that are n«>i connected with the recipient's legislative status



l ” ) a d is c o u n t  fo r  all o r  part o! a le g is la t iv e  sess ion ,  in c lu d in g  t im e  im m ed ia te ly  
p re c e d in g  o r  fo l low ing  the  se ss ion ,  o r  o th e r  g if t  to w e lc o m e  a le g is la to r  o r  leg is la t ive  
e m p lo y e e  w h o  is e m p lo y e d  on  the  p e rso n a l  s t a f f  o f  a le g is la to r  o r  by a s ta n d in g  or  
spec ia l  c o m m it t e e  to the  cap ita l  city o r  in rec o g n it io n  o f  the  b e g in n in g  o f  a leg is la t ive  
s e ss io n  i f  the gift o r  d isc o u n t  is a v a i la b le  generally  to all leg is la to rs  an d  the p e rsona l  
s t a f f  o f  leg is la to rs  and s t a f f  o f  s ta n d in g  and  sp e c ia l  c o m m it te e s ;  this p a ra g ra p h  d o es  
no t  apply to  leg is la tive  e m p lo y e e s  w h o  are e m p lo y e d  by the  l e g i s l a t i v e  A ffa i rs  
A g en c y ,  the  o f f ic e  o f  the  c h i e f  c le rk ,  the  o ff ice  o f  the sena te  s e c re ta ry ,  the le g is la t iv e  
bu d g e t  a n d  audit  c o m m it te e ,  the  o f f ic e  o f  v ic t im s '  r ight,  o r  the  o f f ice  o f  the 
o m b u d s m a n ;

( 8 ) a g if t  o f  legal se rv ices  in a m a t te r  o f  leg is la t ive  c o n c e rn  an d  a gift o f  o th e r  se rv ic es  
re la ted  to  the  prov ision o f  legal serv ices in a m a tte r  o f  legislativ  e  co n c e rn ;

(9 )  a g if t  o f  t r an sp o r ta t io n  f rom  a le g is la to r  o r  a leg is la t ive  e m p lo y e e  to  a le g is la to r  or  a 
leg is la t ive  e m p lo y e e  i f  the t ran sp o r ta t io n  takes  p lace  in the  s ta te  on  o r  in an airc ra ft ,  
boat ,  m o to r  veh ic le ,  o r  o th e r  m e a n s  o f  t r an sp o r t  o w n e d  o r  u n d e r  the  co n t ro l  o f  the 
d o n o r ;  th is  p a ra g ra p h  d o e s  not apply to trave l  d esc r ib ed  in (4 )  o f  th is  su b se c t io n  or 
t rave l  fo r  po lit ica l ca m p a ig n  p u rp o ses ;  o r

( 1 0 ) a c o n t r ib u t io n  to a charity even t  from any p e rso n  at any t im e;  in th is  p a ra g ra p h ,  
"char i ty  e v e n t"  has the m e a n in g  g iv e n  in ( a ) ( 2 ) (B )  o f  this  sub se c t io n .

(d )  A le g is la to r  o r  leg is la t ive  e m p lo y e e  w h o  a c c e p ts  a gift u n d e r  (e ) (4 )  o f  th is  sec t io n  tha t has  a 
va lu e  o f  $ 2 5 0  o r  m o r e  sha ll  d isc lo se  to  the  c o m m it te e ,  w ith in  30 d ay s  a f te r  receip t  o f  the g if t ,  the 
n am e  an d  o c c u p a t io n  o f  the  donor an d  the a p p ro x im a te  va lue  o f  the gili .  A leg is la to r  o r  
legis la tive e m p lo y e e  w h o  ac ce p ts  a g ift under  ( e ) ( 8 ) o f  th is  s e c t io n  tha t the  rec ip ien t  e x p e c t s  will 
h av e  a v a lu e  o f  $ 2 5 0  o r  m o re  in the c a le n d a r  y e a r  sha ll  d is c lo se  to the  c o m m it t e e ,  w ithin 3 0  days  
a f te r  rece ip t  o f  th e  g ilt ,  the  n a m e  and  o c c u p a t io n  o f  the  d o n o r ,  a gene ra l  d esc r ip t ion  o f  the m a tte r  
ol leg is la t ive  co n c e rn  w ith  respec t  to w h ic h  the  gilt  is m ad e ,  and  the  a p p r o x im a te  va lue  o f  the 
gift.  The c o m m i t t e e  shall m a in ta in  a p u b l ic  re c o rd  o f  the  d is c lo su re s  it r ec e iv e s  re la t ing  to  g ifts  
u n d e r  (c ) (4 ) ,  ( c ) ( 8 ) and  ( i)  o f  th is  sec tion  and  shall fo rw ard  the d is c lo su re s  to  th e  ap p ro p r ia te  
h o u se  for  in c lu s io n  in th e  jo u rn a l .  I he  c o m m it t e e  sha ll  fo rw ard  to the  A la sk a  P ub lic  O ff ic e s  
C o m m is s io n  c o p ie s  o f  th e  d isc lo su res  c o n c e r n in g  g i l l s  u n d e r  (c)(4) .  ( c ) ( 8 ) an d  (i) o f  th is  se c t io n  
that it r ec e iv e s  f rom  leg is la to rs  an d  leg is la t ive  d irec to rs .  A leg is la to r  o r  leg is la t ive  e m p lo y e e  w h o  
ac ce p ts  a g if .  u n d e r  (c ) ( 6 )ol this sec tion  that has  a va lu e  o f  $ 2 5 0  or  m o re  shall,  w ith in  30 d ay s  
a f te r  re c e iv in g  the  gift, d isc lo se  to  the c o m m it t e e  the  n a m e  and  o c c u p a t io n  o f  the d o n o r  a n d  a 
d esc r ip t io n  o f  the gift.  I he  c o m m it te e  sha ll  m a in ta in  d is c lo su re s  re la t in g  to  g if ts  u n d e r  ( c ) ( 6 ) o f  
th is  sec t ion  as c o n f id e n t ia l  r ec o rd s  and  may only use . o r  perm it  a c o m m it te e  e m p lo y e e  or 
c o n t ra c to r  to  use , a d isc lo su re  u n d e r  ( c ) ( 6 ) o f  th is  sec t ion  in the inves t iga t ion  o f  a p o ss ib le  
v io la t ion  o f  th is  sec tion  o r  in a p ro c e e d in g  u n d e r  A S  2 4 . 6 0 . 1 "(l . I f  the  d isc lo su re  u n d e r  ( c ) ( 6 ) of 
th is  section  b e c o m e s  par t  o f  the reco rd  o f  a p ro c e e d in g  u n d e r  A S  2 4 . 6 0 . 1 "0 .  the conf iden t ia l i ty  
prov isions o f  tha t  sec t io n  apply to the  d i s c lc .u r e

(e) A poli t ica l  c o n t r ib u t io n  is not a gili u n d e r  this sec tion  i f  it is repo r ted  u n d e r  A S 15.13 0 4 0  nr 
is e x e m p t from  th e  re p o r t in g  r e q u ire m e n t  un d er  AS 15 .13 .040  (g). I h e  use  o f  a bu lk  m a i l in g  
p erm it  o w n e d  by a leg is la to r 's  c a m p a ig n  c o m m it t e e  or  u sed  in .i leg is la tor 's  e lec t ion  c a m p a ig n  is 
not a gift to  tha t  le g is la to r  u n d e r  this  section .

( 0  N o tw ith s ta n d in g  (a)  o f  th is  section ,  a leg is la to r  o r  leg is la t ive  e m p lo y e e  may accep t  a gift o t  
property  w orth  S 2 5 0  or m ore ,  o the r  than m o ney ,  f rom  a n o th e r  g o v e rn m e n t  o r  from an o f f ic ia l  o f  
a n o th e r  g o v e r n m e n t  it the  p e rso n  a c ce p ts  the  gilt on  b e h a l f  o f  th e  leg is la ture  I he p e rso n  shall ,  
w ith in  60  d ay s  a f te r  rec e iv in g  the gift,  d e l iv e r  the  gift to  the leg is la t ive  cou n c i l ,  w h ic h  d ia l l  
d e te rm in e  the a p p ro p r ia te  d e p o s i t i o n  o f  the  gift In th is  subsec t ion ,  "a n o th e r  g o v e rn m e n t"  m e a n s



a foreign government or the government o f  the 1 nited Stales, another state, a municipality, or 
another jurisdiction.

(g) Notwithstanding (a) o f this section, a legislator or legislative employee may solicit, accept, or 
receive a gift on behalf o f a recognized, nonpolitical charitable organization

(ti) A legislator, a legislative committee other than the Select Committee on I egislative Ethics, or 
a legislative agency may accept

( 1 1  a gift o f volunteer services for legislative purposes so long as the person making the 
gift o f  sen ices is not receiv mg compensation from another source for the serv ices; or

(2 ) the services o f a trainee who is participating in an educational program approved by 
the committee i f  the serv ices are used for legislative purposes. The committee shall 
approve training under a program o f the University o f Alaska and training under 29 
U.S.C. 2801 -  2945 (Workforce Investment Act o f 1998). A  legislative volunteer or 
educational trainee shall be considered to be a legislative employee for purposes o f 
compliance with this section. AS 24.60.030 - 24 60.039, 24.60.060, 24.60.085, 
24.60.158 - 24.60.170, 24.60.176, and 24.60.178. I f a person believes that a 
legislative volunteer or educational trainee has violated the prov isions o f  one o f  those 
sections, the person may file a complaint under AS 24.60.170 . I he provisions o f AS 
24.60.170 apply to the proceeding.

(i) A legislator or legislative employee who knows or reasonably should know that an immediate 
family member has received a gift because o f the family member's connection with the legislator 
or legislative employee shall disclose for pub'ication under (d) o f this section the receipt o f the 
gift by the family member to the committee if  the gift would have to be disclosed under this 
section i f  it had been received by the legislator or legislative employee. If receipt o f  the gift by a 
person who is a legislator or legislative employee would be prohibited under this section, a 
member o f  the person's immediate family may not receive the gift.

(j) In this section, the value o f a gift shall be determined by the fair market value o f the gift to the 
extent that the fair market value can be determined.

R e t i s o r ' s  no t es Subsections (gl (j)vvere 
enacted as (hi ik) Releltered in I99X, a! which tune 
former subsection ig) was relettered as <K.)

Effect of amendments I he I99X amendment, 
effective January I. 1999. m subsection (ai added 
"Except as otherwise provided in this section.” at the 
beginning, substituted ''$250'' for "SI00" in three 
places, and added "I \<-ept for food or beverage for 
immediate consumption, a legislator or legislative 
employee" at ihe beginning of the last sentence, in 
subsection <cI rewrote paragraphs i I ' and i2> and 
added paragraphs i ~i and iX i . rewrote subsections 
• J i-i fi and i k). and added subsections igi-ij i 

I he tirsi 2oo2 amendment, effective April lh. 2<>' 2.

in subsection !c| added paragraph i 9i and made 
related stylistic changes 

I he second 2002 amendment, effective Inly I 2002. 
substituted reference lo the Workforce Investment Act 
of 1998 fot reference to the Job Iraining Partnership 
Vet in the second sentence in subsection (hi 

Ihe first 2001 amendment, clleetive September It. 
2003, substituted "domestic partner" for "spousal 
equivalent" throughout subsection ikl 

Ihe second 2003 amendment, effective September 
15. 20(13. added paragraph icii 10)

Ihe 2oot> amendment, cflcclive March 31. 2oot>. 
added paragraph i l . i  ol subsection ici. making 
corresponding styl|s(:c change'

Related Advisory Opinions X.V 3, 8X-05, XX-oO. X9-OI so-nl. X'l-oJ 89-06. 9o-u|. u2-"l. 92*' 3. 93-03 V.l-n-l 9.1-
05. '>3- Oh. 91-llX. 03-09. 94-03. 94-1)9. '15-03, 96-0.1 96-oJ. 9<i-il5. 9".I.il. 9X-0I. 99-02. 
UO-'il o2-n2 03-02



A l a s k a  S t a t e  L e g i s l a t u r e

Selec t  C o m m i t t e e  on 
L eg i s la t iv e  F.thics

Mailing Address. 
P.O. B o \ 101468 
Anchorage. AK 

10 1468

K):

FR( )M Joyce Anderson. Administrator

DATE:

RE: Fund Raising During Session

~ 16 W . 4th. Suite 230 
Anchorage AK 9 4 5 0 1 - 2 133 
(907)269-0150  
FAX: 269-0152
Email: ethics com mittee a  legis.state ak.us

You have asked if it is permissible under AS 2-4.60 lor a legislator to conduct Fund raising 
activities during session for a campaign for an office other than a legislative office. 
Specifically, fund raising in Juneau during session.

I irst of all. I suggest you check with the Alaska Public Offices Commission to determine 
if  AS 15.13. state election campaigns, imposes any restrictions on the acti\ ities you are 
contemplating. I will only address the ethical considerations in AS 24.60 in relation to 
your position as a legislator.

AS 24.60.031 addresses restrictions on fund raising lor legislators and legislative 
employees. (See statute below.) The restrictions in AS 24.60.031 prohibit legislators 
from soliciting or accepting a contribution or a promise or pledge to make a contribution 
when either house is in regular or special session for a campaign for the state legislature. 
Additionally, legisla’ors cannot accept money from an event held on a dav when either 
house is in regular or special session if the substantial purpose o f  the event is to raise 
money on behalf o f  the legislator for state lecislative political purposes.

I he statute >s d e a r  in that only campaigns for the state legislature fall under the 
restrictions imposed in AS 24.6U.031(a) and (hi. ’ egislators running for statewide office 
are not restricted from accepting or soliciting campaign contributions during session, 
further, legislators running lor st; te office are not restricted from holding an event for the



purpose o f  raising funds for a statewide campaign. S ince the legislative ethics code  
places no restrictions on fund raising for state o ff ice  by a legislator this would include  
fund raising activities in Juneau during session.

Historical information: In  Advisory Opinion 94-04. the ethics committee answered the 
question o f whether a leg is la to r who is a candidate fo r  statewide elective office may 
engage in fund raising activities fo r  that office during the legislative session. The 
committee concluded AS 24 .6 0 .0 3  Ith ; p roh ib ited a  leg is la to r who is candidate fo r a  
statewide race from  accepting money from  an event he ld  during the leg islative session. 
The language in AS 24 6 0 .0 3 1 (h i a lso  p roh ib ited a leg is la to r from  accepting money from  
an event he ld  during the legislative session fo r any elective o ffice. AS 24 6 0 .0 3 U h ) in 
1994 re ad  as fo llow s : A leg is la to r o r legislative employee may not accept money from  an 
event he ld  during a leg islative session i f  the substantial purpose o f the event is to ra ise  
money on b e h a lf o f  the member o r legislative employee fo r  campaign purposes o r  to  raise 
money fo r  state legislative p o lit ica l purposes; . .

AS 24 6 0 .031 (b ) w as changed in 190S w ith the passage o f Senate h i l l  / 05. The 
restriction on accepting money from  an event he ld  during a legislative session was 
narrow ly  app lied  on ly to a  leg is la to r running fo r  a  state legislative office The language  
fo r  campaign purposes ' (which was determ ined to include any elective o ffice) was 

deleted. Attached is Advisory Opinion 94-04 fo r you r information. AS 24 60 .031  tb ) has 
not had any fu rthe r changes to date

.Again. I would like to mention you should contact APO C for a rev iew o f  AS 15 . 13.

Pursuant to A S  2 4 .6 0 .1 5 8  my advice is informal and not binding on the com mittee.
I low ever. I feel this statute is clear on its face and an adv isorv opinion is not necessary 
due to the accom panying documentation in Advisory Opinion 04-04  and 1908 legislative  
changes to the on e  section addressed in A.O. ‘>4-04.

However, you have the option to request an advisory opinion from the com m ittee  i f  you  
so  choose.

I nc. Advisory Opinion 94-04  
A S 24.6*0.031



Alaska Stale Legislature

Selec t  C o m m i t t e e  on 
Leg i s la t ive  E th i c s
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P.O. Box 101468  

Anchorage. AK  
0 9 5 1 0

January 24, 1904 

A D V I S O R Y  O P IN IO N  94-04

S u b je c t :  C a m p a i g n i n g  D u r i n g  Sess ion

RK: May a legislator w ho is a candidate for a statewide e lective  off ice  engage in fund 
raising activ ities for that o ff ic e  during the legislative sess ion?

You are a legislator, covered by the Legislative Code o f  Lihies. You have filed a general 
letter o f  intent and you have announced that you are running for Lieutenant Ciovernor in 
the next election. You ask whether you ma> engage in fund raising activities concerning  
that campaign during the legislative session.

D iscussion

Lo begin with, the com m ittee  notes that campaign contributions that you report as 

required by law are exc luded  from the provisions concerning gifts by AS 24 .60 .080(e ).  *

1'nder AS 2 4 .60 .051 . a legislator's fund raising activities are restricted during the 
legislative session. The section states:

Sec. 24 .60 .031 .  RESTR IC TIO NS ON 11 N D  RAISING, (a) A legislator 
or legislative em ployee  may not

( I ) w h ile  the legislature is in regular or special session, 
solicit or accept a contribution or a promise or pledge to make a 
contribution for a state legislative campaign:

A S 2 4 .60 .080(e )  states:

le )  A political contribution that is reported under \ s  I5.13.i>4u is not a 
gift under this section

716 W. 4th. Suite 2 3 0  
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(2) accept  money from an ev en t  held d a r in g  a legislat ive 
sess ion i f  a subs tant ia l  pu rpose  o f  the event  is e i ther  to ra ise  m o n ey  on 
b e h a l f  o f  the m e m b e r  o r  legis lat ive em p lo y ee  for c a m pa ign  pu rp o se s  or  to 
raise money for s tate legislat ive poli tical  purposes :  or

(3) ex p e n d  money in a state legislat ive  c a m p a ig n  that was 
raised  by or o n  b e h a l f  o f  a legis lator  dur ing a legislat ive se ss ion  unde r  a 
general  letter o f  intent to b e c o m e  a  candida te  for public office.

(b) In this sec tion,  "contr ibut ion"  has  the m e a n in g  g iven  in 
A S  15.13.130.

I nder  pa rag ra ph  ( I )  o f  subsec t i on  (a), legislators  are  prohibi ted  f rom sol ic i t ing  or 
a ccep t in g  con t r i bu t ions  dur ing the  legislat ive sess ion for s tate legis la t ive c a m p a i g n s . 
I nder  pa rag ra ph  (3). legis lators  may not spen d  money in a s tate legis lat ive c a m p a ig n  that 
was  ra ised d u r i ng  the sess ion.  Th e sco pe  o f  paragraph (2) is not  clearly l imi ted  to "state 
legislat ive  cam pa igns ."  Tha t  pa ragraph  prohibi ts  legislators  from accep t ing money raised 
at event s  held d u r in g  the ses s ion i f  the event  was  to raise m o n ey  on b eh a l f  o f  the 
legis lator for c a m p a ig n  pu rp ose s  o r  for s tate legislat ive poli tical  p u r p o s e s . Un l ike  the 
o the r  two parag raphs ,  this pa r ag rap h  d oes  not.  on its face,  limit the p roh ib i t ion  re la ted  to 
"cam pa ign  pu rposes"  to "state legislat ive campa igns ."

I he com m i t t e e  be l i eves  that the l anguage o f  the s tatu te  should  be in terpreted a s  it is 
wri tten.  A ccord ingly ,  a legis lator  runn ing  for s t a t ew ide  off ice  may sol ici t  and accept 
cont r i bu t ions  for that off ice  du r ing the  legislat ive ses s ion (as pe rmi t t ed  by pa rag ra ph  (1) 
o f  24 .60 .031(a ))  and a legislator w h o  has  filed a genera l  letter o f  intent to b e c o m e  a 
candida te  for publ ic  off ice  m a y  spend  money ra ised dur ing the ses s ion on a c a m p a ig n  for 
s ta t ewide  off ice  (as  p e r m i t t ed  by paragraph (3)). H ow ever ,  u n d e r  paragraph (2). a 
legis la tor may not accep t  m o n e y  f rom an event  held d u r in g  the legislat ive ses s ion  i f  the 
purpose  o f  the event  w a s  to raise money for the legislator 's  c a m p a i g n  for any e lec t ive  
office.  I h e  c o m m i t t e e  r e c o g n i / e s  that this result appea rs  inconsis tent ,  but the co m m i t t e e  
bel ieves  that any c h a n g e  from this result  should be m a d e  by a m e n d m e n t  to the statute,  not 
by in terpre tat ion o f  it.

C o n c l u s i o n

Tor the reasons  d is cussed  ab ove ,  the c o m m i t t e e  finds that the  pro hibi t ion  conta ined  in AS 
24.60.031(a )(2 ) .  con c e rn in g  ac cep t ing  money from an even t  held  dur i ng  the legislat ive 
sess ion,  appl ie s  to s t a t ew ide  cam p a ig n s ,  inc luding y our  ca m p a ig n  for l ieutenant  gover no r  
I here fore, yo u  may not accept  money ra ised dur ing the ses s ion at fundrais ing events .

Ad opted  by the Select  C o m m i t t e e  on I egis la t ive  I thics  on  January 24.  1994. M em b e r s  
present and concurr ing  in this op in ion  were:

Joseph  P. D o n a h u e .  C h a i r  
I d Grang er .  V ic e -C ha i r  
Senat or  Drue  Pearce



Margie MacXeille 
Representative Brian Porter 
Shirley A. McCoy 
Senator Jay Kerttula 

Members absent were:

Edith Vorderstrasse 
Representative Jerry Maekie
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