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questions de novo, adopting the most per-
suasive rule of law in light of precedent,
reason, and policy.

[3] Constitute aal Law 92 0=656

92 Constitutional Law
92V Construction and Operation of
Constitutional Provisions
92V(F) Constitutionality of Statutory

Provisions
92k656 k. Facial Invalidity. Most

Cited Cases

Courts uphold a statute against a facial
constitutional challenge if despite any oc-
casional problems it might create in its ap-
plication to specific cases, the statute has a
plainly legitimate sweep.

|4J Constitutional Law 92 0 =1210

92 Constitutional Law
92X1 Right to Privacy
92XI(A) In General
92k 1210 k. In General. Most
Cited Cases
Supreme Court begins its analysis in ease
alleging that legislation violates state con-
stitutional right to privacy by measuring
the weight and depth of the individual righr
at stake so as to determine the proper level
of scrutiny with which to review the chal-
lenged legislation. Const. Art. 1 § 22.

|5| Constitutional Law 92 €=1217

92 Constitutional Law
92X1 Right to Privacy
92XI1(A) In General
92k 1217 k. Compelling Interest.
Most Cited Cases
If the individual right at stake, in action al-
leging that legislation violates state consti-
tutional right to privacy, proves to he fun-
damental. Supreme Court must review the
challenged legislation strictly, allowing the
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law to survive only if the State can estab-
lish that it advances a compelling state in-
terest using the least restrictive means
available. Const. Art. 1. $22.

|6] Constitutional Law 92 0=1217

92 Constitutional Law
92X1 Right to Privacy
92XI1(A) In General
92k 1217 k. Compelling Interest.
Most Cited Cases
In eases involving the right to privacy, the
precise degree to which the challenged le-
gislation must actually further a compelling
state interest and represent the least re-
strictive alternative is determined, at least
in part, hy the relative weight of the com-
peting rights and interests. Const Art. 1 §

|7| Constitutional Law 92 €=1079

92 Constitutional Law
92VII Constitutional Rights in General
92VII(B) Particular Constitutional
Rights
92k 1079 k. Personal Liberty.

Most Cited Cases
Constitutional Law 92 e=1214

92 Constitutional Law
92X1 Right to Privacv
92XI1(A) In General
92k 1214 k. Absolute. Inviolable,
or Unlimited Nature. Mrst C'ited Cases
’he rights to privacy anti liberty under
state constitution are neither absolute nor
comprehensive and their limits depend on a
balance of interests. Const. Art. . 22.

|8] Constitutional Law 92 0=1240

92 Constitutional Law
92X1 Right to Privacy
92XKB) Particular Issues and Ap-
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plications
92k 1237 Sex and Procreation

92k 1240 k. Abortion. Most
Cited Cases
Parental Consent Act. which prohibited
doctors from performing abortions on
minors without parental consent or judicial
authorization, placed a burden on minors'
fundamental right to privacy and. thus, was
subject to strict scrutiny. Const. Art. |. §
22:'AS 18.16.010(a)(3), 18.16.020.

|9] Constitutional Law 92 €=1210

92 Constitutional Law
92X1 Right to Privacv
92XI1(A) In General
92k 1210 k. In General. Most
Cited Cases
Primary purpose of state constitution's pri-
vacy clause is to protect citizens' personal
privacy and dignity against unwarranted in-
trusions hy the State. Const. Art. 1. § 22.

110| Constitutional Law 92 €=1211

92 Constitutional Law
92X1 Right to Privacy
92XI(A) In General
92k 1211 k. Relation Between
State and Federal Rights. Most Cited Cases
Because state constitution's right t>privacy
is explicit, its protections ire < "cssarily
more robust and broader in see'e than
those of the implied federal right to pri-
vacy. Const. Art. 1. § 22.

|111 Infants 211€=13

211 Infants
2111l Protection
21 Ik 13 k Protection of Health and
Morals. Most Cited Cases
State has compelling interest in the health,
safety, and welfare of its minor citizens
and may properly lake affirmative steps to

Page 4 0f32

Page 3

safeguard minors from their own immatur-
ity.

(12| Parent and Child 285 €=1

285 Parent and Child

285k 1 k. The Relation in General. Most
Cited Cases
State has a compelling interest in aiding
parents to fulfill their parental responsibil-
ities,

|13j Abortion and Birth Control 4 €= 117

4 Abortion and Birth Control
4k 116 Substitution and Bypass; Notice
4k 117 k. In General. Most Cited

Cases

Constitutional Law 92 €=124(1

92 Constitutional Law
92X1 Right to Privacy

92XI1(B) Particular Issues and Ap-

plications
92k 1237 Sex and Procreation
92k 1240 k. Abortion. Most

Cited Cases
Parental Consent Act. which prohibited
doctors from performing abortions on
minors without parental consent or judicial
authorization, was not the least restrictive
means of achieving State's compelling in-
terests in protecting minors from their own
immaturity and aiding parents in fulfilling
their parental responsibilities, and thus Act
violated minors' fundamental right to pri-
vacy under state constitution: given that
Act shifted the right to reproductive choice
to minors' parents, it was. all else being
held equal, more restrictive than a parental
notification statute. Const. Art. 1. $ 22: AS
18.16.010(a)(3). 18.16.020.

West Codenotes
Held Unconstitutional AS 18.16.010(a)(3).
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18.16.020.

*578 Kevin G. Clarkson. Brena. Bell &
Clarkson, P.C.. Anchorage, for Appellant
and Cross-Appellee.

Janet Crepps. Center for Reproductive
Rights. Simpsonville. South Carolina, and
Suzanne Novak. Center for Reproductive
Rights, New York. New York, and Jeffrey
M. Feldman. Feldman & Orlansky. An-
chorage, for Appellees and Cross-A '-
pellants. and Cooperating Attorney for th<
Alaska Civil Liberties Union.

Paul Benjamin Linton, Northbrook.
Illinois, and Robert Flint. Hartig, Rhodes.
Hoge & Lekisch, Anchorage, for Amicus
Curiae Alaska Stale Legislature.

Kenneth C. Kirk, Kenneth Kirk & Asso-
ciates, Anchorage, for Amicus Curiae Fam-
ily Research Council.

Wayne Anthony Ross, Ross & Miner, An-
chorage, for Amicus Curiae Americans
United for Life.

Geoffrey G. Currall. Keene & Currall,
Ketchikan, for Amicus Curiae Liberty Leg-
al Institute.

Sara Trent, Anchorage. Cooperating Attor-
ney for the Alaska Civil Liberties Union,
and Kent A. Yalowitz, Arnold & Porter
LLP. New York. New York, for Amicus
Curiae Alaska Chapter of the American
Academy of Pediatrics.

Erica A. Green and Deborah Kovsky-Apap,
Wilmer Cutler Pickering Hale & Dorr LLP.
Washington. D.C., and Christine Schleuss,
Friedman Rubin & White, Anchorage, for
Amici Curiae American College of Obstet-
ricians and Gynecologists. Society of Ad-
olescent Medicine, and Physicians for Re-
productive Choice and Health.

Janell Hafner. Reges & Boone. LI C. Jun-
eau. and Stacey I. Young. Women's Law
Project.  Pittsburgh.  Pennsylvania, for
Amici Curiae National Association of So-
cial Workers Alaska Chapter. Alaska Wo-
men's Lobbv. Alaska Pro-Choice Coalition.
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National Center*579 for Youth Law. Ju-
venile Law Center, and Jane's Due Process.
Debra J. Brandwein. Foster Pepper Rubini
& Reeves LLC, Anchorage, for Amicus
Curiae Northwest Women's Law Center.

Before: BRYNER, Chief Justice. MAT-
THEWS. EASTAUGH, FABE. and
CARPENET]I. Justices.

opikiox
FABE, Justice.
I. INTRODUCTION

From time to time, we are called upon
to decide constitutional cases that touch
upon the most contentious moral, ethical,
and political issues of our day. In deciding
such cases, we are ever mindful of the
unique role we play in our democratic sys-
tem of government. We are not legislators,
policy makers, or pundits charged with
making law or assessing the wisdom of le-
gislative enactments. We are not philo-
sophers. ethicists. or theologians, and
“cannot aspire to answer” fundamental
moral  questions or resolve societal
debutes.FNI We are focused only on up-
holding the constitution and laws of the
State of Alaska.

FNI. State. Dep't of Health A Sac.
Seres, v. Planned Parenthood of
Alaska. 28 P.3d 904. 906 (Alaska
2001) (noting that we do not decide
“philosophical questions about
abortion which we. as a court of
law. cannot aspire to answer").

Today, we are once agait, called upon
to decide a case that implicates the contro-
versial issue of abortion: more specifically,
we are called upon to decide whether the
Parental Consent Act impermissibly in-
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ft iges upon a minor's fundamental right to
privacy when deciding whether to termin-
ate a pregnancy. We decide today that the
State has an undeniably compelling interest
in protecting the health of minors and in
fostering family involvement in a minor's
decisions regarding her pregnancy. And
contrary to tne arguments of Planned Par-
enthood. we determine that the constitution
permits a statutory scheme which ensures
that parents are notified so that they can be
engaged in their daughters' important de-
cisions in these matters. But we ultimately
conclude that the Act does not strike the
proper constitutional balance between the
State's compePmg interests and a minor’s
fundamental rignt to privacy.

This is the second time that this case
has been before us. and we earlier held that
the privacy clause of the Alaska Constitu-
tion extendl fo minors as well as adults and
that the State may restrict a minor's privacy
right “only when necessary to further a
compelling state interest and only if no less
restrictive means exist to advance that in-
terest." Is: The Slate's asserted interest in
protecting a minor from her own immatur-
ity by encouraging parental involvement in
her decision-making process is un-
doubtedly compelling. But by prohibiting a
minor from obtaining an abortion without
parental consent, the Act effectively shifts
that minor's fundamental right to choose if
and when to have a child from the minor to
her parents. lhere exists a less burdensome
and widely used means of actively in-
volving parents in their minor children’s
abortion decisions: parental
notification.TN3 The United States Su-
preme Court has recognized, in a different
context, that "notice statutes are not equi-
valent to consent statutes because they do
not give anyone a veto power over a
minor’s abortion decision.” N And many
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stales currently employ this less restrictive
approach. Because the State has failed to
establish that the greater intrusivenesr of a
statutory scheme that requires parental con-
sent. rather than parental notification, is ne-
cessary to achieve its compelling interests,
the Parental Consent Act does not repres-
ent the least restrictive means of achieving
the State's interests and therefore cannot be

sustained.

Fn2. Stale v. Planned Parenthood
of Alaska. 35 P.3d 30, 41 (Alaska
2001)(Planned Parenthood / ).

FN'3. Ohio v. Akron Ctr. for Repro-
ductive Health. 497 u.s. 502, *11
110 S.Ct. 2972, 111 L.F:d.2d 405
(1990) (citing ILL. v. Matheson.
450 U.S. 398, 411 n. 17, 101 S.Ct.
1164. 67 1..lid.2d 388 (1981)).

FN4. Id.
Il. FACTS AND PROCEEDINGS

In 1997 the Alaska Legislature passed
(he *580 Alaska Parental Consent Act
(PCA)." I'ne PCA prohibits doctors
from performing an abortion on an
"unmarried, unemancipated woman under
17 years of age" without parental consent
or judicial authorization.lv The Act sub-
ject's doctors who knowingly perform abor-
tions on minors without the required con-
sent or judicial authorization to criminal
prosecution.ls The parental consent re-
quirement can be met through written con-
sent from a parent, guardian, or custodian
of the minor.1* The Act also includes a
judicial bypass procedure whereby a minor
may file a complaint in superior court and
obtain judicial authorization to terminate a
pregnancy if she can establish by clear and
convincing evidence either that she s
"sufficiently mature and well enough in-
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formed to decide intelligently whether to
hav an abortion" or that being required to
obtain parental consent would not be in her
best interests.1®) If the court fails to hold
t hearing within live business days after
the complaint is filed, the court's inaction
is considered a constructive order authoriz-
ing the mino*- to consent lo terminate the

pregnancy."»"

FN5. Ch. 14. 8§ 1-10. SLA 1997.

FN6. AS  18.16.010(a)(3); AS
18.16.020.
FN7. AS 18.16.010(c). The Act

provides the doctor with an affirm-
ative defense to prosecution and

civil  liability —where compliance
with the Act was not possible
"pbecause an immediate threat of

serious risk lo the life or physical
health of the pregnant minor from
the continuation of the pregnancy
created a medical emergency neces-
sitating the immediate performance
or inducement of an abortion." AS
18.16.010(g). We note that the su-
perior court interpreted this stat-
utory language as “broad enough"
to "contain| ] an appropriate medic-
al emergency exception."

FN8. AS 18.16.020(1).
FN9. AS 18.16.030.

INK). AS 18.16.030(c). Similar
time limits apply to this court's con-
sideration of a minor's appeal from
a denied petition. AS 18.16,030(j).

On July 25. 1997. Planned Parenthood,
Drs. Jan Whilcfield and Robert Klein, and
ten unidentified Jane Does filed a com-
plaint in superior court seeking declaratory
and injunctive relief. The complaint al-
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leged that the PCA violates state constitu-
tional rights to privacy, equal protection,
and due process. On January 7. 1998, the
plaintiffs filed a motion for summary judg-
ment. The superior court granted that mo-
tion. concluding that the PCA violates the
equal protection clause of the Alaska Con-
stitution. The superior court also concluded
that the privacy clause of the Alaska Con-
stitution protects minors as well as adults.
However, in light of its equal protection
ruling, the superior court did not decide
whether the PCA violates the Alaska Con-
stitution's privacy clause.

fhc State appealed, and on November
16. 2001, we issued our decision in
Planned Parenthood /'M In that case,
we concluded that the privacy clause of the
Alaska Constitution extends to minors as
well as adults and that the State may con-
strain a pregnant minor's privacy right
“only when necessary to further a compel-
ling state interest and only if no less re-
strictive means exist to advance that in-
terest." ,§; We also reversed the grant of
summary judgment and remanded me case
for an evidentiary hearing to determine
whether the PCA actually furthers compel-
ling state interests using the least restrict-

ive means available.'vl

FNI I. 35 P.3d 30 (Alaska 2001).
FNI2. 1d. at 41.
FNI3. Id. at 46.

On October 4. 2002, prior to the evid-
entiary hearing on remand, the plaintiffs
again moved for summary judgment, this
time arguing that the PCA'v iolates the con-
stitution by failing to exclude abortions
performed in medical emergencies. On
January 2. 2003. the superior court denied
the motion for summary judgment.
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From January 6 to January 24. 2003.
the superior court held a bench trial to hear
evidence regarding the constitutionality of
the PCA. On October 13. 2003. the superi-
or court issued a decision on remand hold-
ing that the PCA is unconstitutional be-
cause it fails to further compelling state in-
terests using the least restrictive means
available. On January 7. 2004, the superior
court entered judgment declaring that the
PCA was unconstitutional under the equal
protection and *581 privacy clauses of the
Alaska Constitution and enjoining the State
from enforcing the Act.

The State now appeals the superior
court's judgment. The plaintiffs cross-ap-
peal the superior court's denial of their mo-
tion seeking summary judgment based on
the absence of a medical emergency excep-

tion.

111. STANDARD OF REVIEW

(1J2]131 We review the superior court's

factual determinations for clear error.'34
We review constitutional questions de
novo, adopting the most persuasive rule of
law in light of precedent, reason, and
Fol_ic 'V We uphold a statute against a
aciaf constitutional challenge il- “despite
any occasional problems it might create in
its application to specific cases, |the stat-

ute! fas a plainly legitimate sweep.” IV

FNI4. Grimm v. Wagoner, 77 P.3d
423. 427 (Alaska 2003).

FNI5. Treaty v. Municipality of ,In-
choraye. 91 P.3d 252. 260 (Alaska
2004).

IN16. A, at 260 n. 14.

IV. DISCISSION
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@[5 ’'[7I Under our case law. we be-
gin our a ysis in cases such as the one at
hand by measuring the weight and depth of
the individual right at stake so as to de-
termine the proper level of scrutiny with
which  to  review the challenged
legislation.FN17 If this individual right
proves to be fundamental, we must then re-
view the challenged legislation strictly, al-
lowing the law to survive only if the State
can establish that it advances a compelling
state interest using the least restrictive
means available.1 In cases involving
the right to privacy, the precise degree to
which the challenged legislation must actu-
ally further a compelling state interest and
represent the least restrictive alternative is
determined, at least in part, by the relative
weight of the competing rights and in-
terests.' M* As we have previousli/ ex-
plained. “the rights to privacy and liberty
are neither absolute nor comprehensive .l
Jnd| their limits depend on a balance of

interests.” IA’

I N17. Ravin v. State, 537 P.2d 494.
497 (Alaska 1975).

IN18. Planned Parenthood I, 35
P 3d at 41.

FNI9, ( Sampson v. State, 31 P.3d
88.91 (Alaska 2001).

FN20. Id

A. The Individual Right at Stake Is Fun-
damental.

18]19]110] The plaintiffs assert that the
PCA burdens minors' fundamental right to
privacy under article I. section 22 of the
Alaska Constitution.”  This section of
the constitution maintains that "[tjhe right
of the people to privacy is recognized and
shall not be infringed." As we have previ-
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ously explained, the primary purpose of
this section is to protect Alaskans'
"personal privacy and dignity against un-
warranted intrusions hy the State." s;:
Because this right to privacy is explicit, its
protections are necessarily more robust and
“broader in scope" than those of the im-

plied federal right to privacy.'Ns>

FN21. Because we conclude that
the PCA violates the right to pri-
vacy under the Alaska Constitution,
ve need not address the plaintiffs'
arguments that the Act also violates
the equal protection clause or that
the superior court erred in interpret-
ing the Act to include a medical
emergency exception.

FN'22. Luedtke v. Nahors Alaska
Drilling Inc., 768 P.2d 1123, 1129
Alaska 1989) (quoting Woods &
ohde. Inc. v. State. Dep't of Labor.
565 P.2d 138. 148 (Alaska 1977)).

FN23. See Ravin. 537 P.2d at
514-15 (Boochever. .1. concurring)
(reasoning that "[sjince the citizens
of Alaska ... enacted an amendment
to the Alaska Constitution expressly
providing for a right to privacy not
found in the United States Constitu-
tion. it can only be concluded that
that right is broader in scope than
that of the Federal Constitution™).

Included within the broad scope of the
Alaska Constitution's privacy clause is the
fundamental right to reproductive choice.
As we have stated in the past, "few things
are more personal than a woman's control
of her body, including the choice ol’ wheth-
er and when to have children." and that
choice is therefore necessarily protected by
the right *582 to privacy.*s Of course,
our original decision concerning the funda-
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mental right to reproductive choice spe-
cifically addressed only the privacy in-
terests of adult women, but because the
"uniquely personal physical, psychological,
and economic implications of the abortion
decision ... are in no way peculiar to adult
women." fN' its reasoning was and con-
tinues to he as applicable to minors as it is
to adults.1  Thus, in Planned Parent-
hood /. we explicitly ext ided the funda-
mental reproductive rights guaranteed by

the privacy clause to minors.,s;

FN24. Valley Hosp. Ass'n v. Mut-Sn
Coalition for Choice. 948 P.2d 963.
968 (Alaska 1997) (internal quota-
tions omitted).

Planned Parenthood / 35

FN25.

P.3d at 40 (internal quotations omit-
ted).

FN26. ld. (noting that "(djeciding

whether to terminate a pregnancy is
at least as difficult, and the con-
sequences of such decisions are at
least as profound, for minors as for

adults").
FN27. 1d.

In the case at hand, the PCA requires
minors to secure either the consent of their
parent or judicial authorization before they
may exercise their uniquely personal repro-
ductive freedoms, This requirement no
doubt places a burden on minors' funda-
mental right to privacy . As such, the PCA
must be subjected lo strict scrutiny and can
onlv survive review if it advances a com-
pelling state interest using the least restrict-

ive mea.is of achieving that interest."*™

FN28. The dissent appears to liken
a minor’ decision of whether to ter-
minate a pregnancy to decisions
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about attending school field trips,
joining  sports  teams. viewing
”R"-rated movies.  and lifting
weights at the gym. But this ana-
logy overlooks the fundamental
autonomy at stake in an adolescent's
control over her own body. And in
other important ways, a minor's de-
cision to terminate a pregnancy is
wholly unlike these decisions-the
immediacy of the need to address
the situation, coupled with the last-
ing and profound consequences of
the decision, make it utterly unlike
the day-to-day decisions mentioned
by the dissent.

B. The State's Asserted Interests Are
Compelling.

The State asserts that the PCA works,
on the most generalized level, to advance
two interrelated interests: protecting
minors from their own immaturity and aid-
ing parents in fulfilling their parental re-
sponsibilities/*-' We agree with the
State that these are compelling interests.

FN29. More specifically, the State
asserts that the PCA aims to (1) en-
sure that minors make an informed
decision on whether to terminate a
pregnancy: (2) protect minors from
their own immaturity: (3) protect
minors' physical and psychological
health: (4) protect minors from
sexual abuse: and (5) strengthen the
parent-child relationship

1111 Although the Alaska Constitution
extends the right to privacy in equal meas-
ure to both minors and adults, it is not
blind to the unique vulnerabilities and
needs that accompany minority. As we
noted in Planned Parenthood F state in-
terests that are inapplicable to adults may
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sometimes be compelling with regard to
minors.*m And this is certainly the case
with regard to the State's asserted interest
in protecting minors from their own imma-
turity. | acking in “experience, perspective,
and judgment.” minors often do not pos-
sess the capacity to make informed, mature
decisions, and are therefore susceptible to a
host of pitfalls and dangers unknown in
adult lile/s" As we have recognized in
the past, the State has a special, indeed
compelling, interest in the health, safety,
and welfare of its minor citizens and may
properly take affirmative steps to safeguard
minors from their own immaturity.I*-

I N30. 35 P.3d at 41 (quoting Am.
Acad, of Pediatrics v. utngren. 16
Calidth 307, 66 Cal.Rptr.2d 210.
940 P.2d 797. 819 (1997)) (stating
that a “statute's relationship to
minors properly is employed in the
constitutional calculus in determin-
ing whether an asserted state pur-
pose or interest is ‘'compelling' ).

FN31. Bellotti r. Baird. 443 u.s.
622. 635. 99 S.Ct. 3035, 61 I..Td.2d
797(1979).

IN32. See, eg. Planned Parent-
hood |. 35 P.3d at 40 (noting that
“we have long emphasized the
State’s special interest in protecting
the health and welfare of children").

112J Insofar as and to the same extent
that the State has an interest in protecting
minors, so too does it have an interest in
aiding parents to fulfill their parental re-
sponsibilities.*583 A minor child "is not
[a) mere creature of the state." ' and
the "affirmative process of teaching, guid-
ing. and inspiring” s, a minor child is.
in large part, "beyond the competence of
impersonal political institutions."
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Parents, therefore, have an "important
mguiding role' to play in the upbringing of
their children.” Indeed, it is the right
and duty, privilege and burden, of all par-
ents to involve themselves in their chil-
dren's lives; to provide their children with
emotional, physical, and material support;
and to instill in their children "moral stand-
ards, religious beliefs, and elements of
good citizenship." ,N' We thus echo the
United States Supreme Court's statement
that, "(u)nder the Constitution, the State
can ‘pronerly conclude that parents ... who
have |the] primary responsibility for chil-
dren's well-being are entitled to the support
of laws designed to aid [in the| discharge
of that responsibility.' "ISIS

FN33. Bellotti, 443 uU.S. at 637. 99
S.Ct.. 3035 (quoting Pierce v Soc'y
of Sisters. 268 U.S. 510, 535. 45
S.Ct. 571, 69 L.Ed. 1070(1925)).

FN34. Id. at 638. 99 S.Ct. 3035.

FN35. Id.

FN36. Hi. v. Matheson, 450 u.s.
398. 410, 101 S.Ct. 1164, 67

L.hd.2d 388 (1981).

FN37. Wisconsin v. Yoder. 406 U.S.
205. 233. 92 S.Ct. 1526. 32 L.Ed.2d
15 (1972).

FN38. Bellotti. 443 U.S. at 639. 99
S.Ct. 3035 (quoting Ginsberg r.
Ator York. 390 U.S. 629, 639, 88
S.Ct. 1274, 20 L.L-'d.2d 195 (1968)).

C. The PCA Is Not the Least Restrictive
Means of Achieving the State’s Compel-
ling Interests.

1131 Having identified and weighed the
rights and interests at stake, we now turn to
the task of assessing whether the PCA ad-
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vances the State's compelling interests us-
ing the least restrictive means available.

We recognize that the legislature has
made a serious effort to narrowly tailor the
scope of the PCA by exempting seventeen-
year-olds and other categories of pregnant
minors from the Act's ban. It is true that the
PCA is less restrictive than many other
state statutes in terms of the scope of its
coverage. But scope is only one of the im-
portant criteria that determine the extent to
which a parental involvement law restricts
minors' privacy rights. The method by
which the statute involves parents is also
central to determining whether the Act's
provisions constitute the least restrictive
means of pursuing the State's ends.

By prohibiting minors from terminating
a pregnancy without the consent of their
parents, the PCA bestows upon parents
what has been described as a "veto power"
over their minor children's abortion de-
cisions."*s This “veto power" does not
merely restrict minors' right to choose
whether and when to have children, hut ef-
fectively shifts a portion of that right from
minors to parents. In practice, under the
PCA. it is no longer the pregnant minor
who ultimately chooses to exercise her
right to terminate her pregnancy, but that
minor's parents. And it is this shifting of
the locus of choice-this relocation of a fun-
damental right from minors to parents-that
is constitutionally suspect. For a review of
statutory schemes enacted around the na-
tion reveals a widef wused legislative al-
ternative that does not shift a minor's right
lo choose: parental notification.

FN39. Ohio v. Akron Ctr. for Re-
productive Health. 497 u.s. 502.
511. 110 S.Ct. 2972. Il 1.Fd.2d
405 (1990) (citing Matheson. 450
U.S.at 411n. 17. 101 S.Ct. 1164)
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Currently, fifteen states have parental
notification statutes in place.11" Al-
though the precise details of these statutes
vary, they all prohibit minors from termin-
ating a pregnancy until their parents have
been notified and afforded an appropriate
period of time to actively involve them-
selves in their minor children's decision-
making processes.l1 Stated*584 anoth
er way. these statutes seek to involve par-
ents. not by giving them "veto power." but
by giving them notice and time to consult
with and guide their daughters through this
important decision. As such, although par-
ental notification statutes undoubtedly bur-
den the privacy rights of minors, they do
not go so far as to shift a portion of those
rights to parents.

PN40. COLO. REV. STAT. ANN.
§ 12-37.5-101 to 107: DLL.CODE
ANN. lit. 24. §§ 1780-1789(B);
FLA. STAT. § 390.01114: Ga.Code
Ann. § 15-11-110 to 114: ILL.
COMP. STAT  70/1-99; IOWA
CODE ( 135L.3: KAN. STAT.
ANN. §§ 65-6701 to 6709
MD.CODI: ANN.. HEALTH-GEN.
§ 20-103; MINN.STAT. § 144.343;
MONT.CODE ANN. 8§ 50-20-201
to 215. NEB,REy,STAT. 86
71-6901 to 6908: NEV.REV.STAT.
442.255; NJ STAT. ANN. §
9:i7A-11 to 1.12; S.I). CODIFIED
LAW'S § 34-23A-7: W. VA.CODE
§§ 16-21-1to 9.

FN4I. See. €.0..GA.CODE ANN. §
15-1 1-1 12(a)  (prohibiting physi-
cians from performing an abortion
on a minor unless the physicians
give either “24 hours' actual notice,
in person or by telephone, to a par-
ent or guardian” or twenty-lour
hours' written notice, which is
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deemed delivered forty-eight hours
after mailing): IOWA CODE §
135L.3( 1) (prohibiting physicians
from performing an abortion on a
minor "until at least forty-eight
hours' prior notification is provided
to a parent of the pregnant minor").

Of course, as the dissent emphasizes,
the PCA does include a judicial bypass
procedure through which some minors may
effectively regain the right to reproductive
choice by obtaining judicial authorization
to forgo parental consent.,si: The State
argues that "judicial bypass is the means by
which a girl can relieve herselfofthe hur-
llen ofparental consent.' (Emphasis in ori-
ginal.) But the Slate and its supporting
amici fail to effectively rebut the trial
court's express findings to the contrary.
According to the superior court's findings,
the PCA's bypass procedures build in delay
that may prove "detrimental to the physical
health ol the minor," particularly for
minors in rural Alaska who “already face
logistical obstacles lo obtaining an abor-
tion." The trial court found that judicial by-
pass procedures “will increase these prob-
lems, delay the abortion, and increase the
probability that the minor may not be able
to receive a safe and legal abortion." The
State has not expressly challenged as
“clearly erroneous’ the superior court's
findings on this point but dismisses these
concerns, arguing that "frjural Alaskan
girls will pursue bypass on the same trip to
the same urban location where they must
go to obtain their procedures.” But mt all
minors possess the wherewithal to embark
upon a formal legal adjudication during a
time of crisis.

FN42. AS 18.16.030(e)-(f) provides
that a minor may bypass the PCA's
parental consent requirement if a
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court determines by clear and con-
vincing evidence that she is suffi-
ciently mature and well enough in-
formed to decide whether to have
an abortion or that parental consent
would not be in her best interests.

Moreover, the inclusion of this judicial
bypass procedure does not reduce the re-
strictiveness of the PCA relative to a par-
ental notification statute. Every state to en-
act a parental notification regime has opted
to include either a judicial bypass proced-
ure similar to the PCA's procedure or an
even more permissive bypass
procedure.PN43 As such, the PCA’ inclu-
sion of a judicial bypass procedure does
not set the PCA apart from or reduce its in-
trusiveness relative to parental notification

statutes.

FN43. See. e.g.MD.CODE ANN..
HEALTH-GEN. 8 20-103(c)(D)
(providing that a physician may
perform an abortion without notice
to a parent or guardian if. "in the
professional judgment of the physi-

cian[.j [notification would not
be in the best interest of the
minor”); W. VA.CODE $

16-2F-3(c) (providing that parental
notification may be “waived by a
physician, other than the physician
wlio is to perform the abortion, if
such other physician finds that the
minor is mature enough to make the
abortion decision independently or
that notification would not be in the
minor's best interest”).

Ultimately, because the PCA shifts the
right to reproductive choice to minors' par-
ents. we must conclude that the PCA is. all
else being held equal, more restrictive than
a parental notification statute. The State
has failed to establish that the "greater in-
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trusiveness of consent statutes” is in any
way necessary to advance its compelling
interests. In (act. in its briefing before us.
the State has not focused on the PCA's be-
nefits as flowing directly from the parental
"veto power”; instead, it has consistently
suggested that the PCA's benefits flow
from increased parental communication
and involvement in the decision-making
process. According to the State, the PCA
protects minors from their own immaturity
by increasing "adult supervision”; it pro-
tects the physical, emotional, and psycho-
logical health of minors, “[pjarticularly in
the post-abortion context, [by increasing)
parental participation ... for the purposes of
monitoring ... risks”; it ensures that minors
give informed consent to the abortion pro-
cedure by making it more likely that they
will receive “counsel that a doctor cannot
give, advice, adapted to her unique family
situation, that covers the moral, social anil
religious aspects of the abortion decision”;
it *585 protects minors from sexual abuse
since “once appr| |ised of a young girl's
pregnancy, parents ... will ask who impreg-
nated her and will report any sexual ab-
use”; and it strengthens the parent-child re-
lationship by “incrcas[ingf parental in-
volvement." *“parental consultation.” and
open and honest communication.

legislative  goals-
inereased parental communication, in-
volvement. and protection-aie no less
likely to accompany parental notification
than the parental "veto power.” The dissent
suggests that where a minor 'brgoes judi-
cial bypass, parental consent guarantees "a
conversation.” But it guarantees no more
than a one-way conversation and "allows
parents to refuse to consent not only where
their judgment is better informed and con-
sidered than that of their daughter, but also
where it is colored by personal religious

These expressed
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belief, whim, or even hostility to her best
interests." ,v"

FN44. State v. Koome, 84 wash.2d
901, 530 P.2d 260, 265 (1975)
(holding that parental consent stat-
ute violates state constitutional right
to privacy); See also Am. Acad of
Pediatrics v. Lundgren, 16 cCal.4th
307, 66 Cal.Rptr.2d 210. 940 P.2d
797. 816 (1997) (holding that par-
ental consent law “intrudejs) upon"
a pregnant minor's "protected pri-
vacy interest under the California
Constitution™).

Notification statutes protect minors "by-
enhancing the potential for parental con-
sultation concerning a [minor's] decision."
FN45 In fact, to the extent that parents who
do not possess a "veto power" over their
minor children's abortion decision have a
greater incentive to engage in a construct-
ive and ongoing conversation with their
minor children about the important medic-
al. philosophical, and moral issues sur-
rounding abortion, a notification require-
ment may actually better serve the State's
compelling interests.

FN45. Matheson. 450 U.S. at 412.
101 S.Ct. 1164; See also Planned
Parenthood Assn of the Atlanta
Area. Inc. v Miller. 934 F.2d 1462.

1472-74 (llth Cir.1991) (holding
that Georgia's notification statute
furthered the state's interest in

"protecting immature minors" and
promoting parental input).

In sum then, the PCA does not repres-
ent the least restrictive means of achieving
the State's asserted interests and therefore
cannot be sustained. In reaching this de-
cision. we go no further than the Alaska
Constitution demands, and merely reaffirm
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that the State does not strike the proper
constitutional balance between its own
compelling interests and the fundamental
rights of its citizens by adopting an unne-
cessarily restrictive statute.

V. CONCLUSION

For the reasons detailed above, we AF-
FIRM ’he superior court's decision striking
down the Parental Consent Act as a viola-
tion of the Alaska Constitution's right to

privacy.

CARPENETI, Justice, with whom MAT-
THEWS. Justice, joins, dissenting.

In 1997. faced with competing interests
of the highest constitutional level-an under-
age pregnant girl's constitutional right to
privacy in deciding whether lo terminate
her pregnancy, her parents' constitutional
right (and duty) lo protect her best in-
terests, and the state's compelling interests
in protecting children against their own im-
maturity-the Alaska llegislature carefully
crafted the Alaska Parental Consent Act in
an effort to recogni/e and protect all of
these interests. That law is fully consistent
with United States Supreme Court preced-
ent. yet today's opinion strikes it down. Be-
cause this L.iurts rejection of the legis-
lature's thoughtful balance is inconsistent
with our own case law and unnecessarily
dismissive of the legislature's role in ex-
pressing the will of the people. | respect-
fully dissent.

I. The Constitutional Framework

Before looking at the Parental Consent
Act in detail to determine how it balances
the strong competing interests involved, it
is helpful to consider the analytical frame-
work used by courts in deciding constitu-
tional challenges of the kind involved in
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this case. In a series of cases, we have es-
tablished a three-step process. We have
first looked to the nature and extent of the
individual right that is claimed. If we de-
termine that the right is fundamental, we
then examine whether the state's interest in
burdening the *586 individual right is com-
pelling. If the state's interest is compelling,
we look to make ccitain that there is a suf-
ficiently close fit between the goals of the
legislation and the means adopted by the
state to reach those goals.

The individual right claimed in this
case is the fundamental right of an unmar-
ried pregnant minor to privacy in her de-
cision whether to terminate her pregnancy.
The compelling interest claimed by the
state is multi-faceted, including protecting
minors from their own immaturity (by re-
cognizing the parents' right (and’duty) to
guide their children's upbringing) and’ pro-
tecting the health of minors. If both the in-
dividual right is fundamental and the state's
interest is compelling, the court must de-
cide whether the law is tailored closely
enough to achieve its intended purpose.

I1. The Alaska Parental Consent Act

The hallmark of the Alaska Parental
Consent Act (PCA or the Act) is the re-
markable length to which the legislature
went in order to accommodate all of the
various, and at times competing, i ‘crests
that are involved when an unmarried teen-
age (or pre-teen) girl is faced with preg-
nancy.1 In recognition of the primarv
role that parents are normally expected 10
play in the upbringing of their children,
and in recognition ot' tne fact that children
are generally not considered competent to
consent to medical procedures, the Act re-
quires the consent of a parent in order for
the child to undergo an abortion.IV In re-
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cognition of the fact that divulging her
pregnancy to her parents may in some in-
stances be unnecessary or inapproprinte-be-
cause the minor is sufficiently mature and
intelligent to decide the question on her
own or because her parent or parents have
engaged in physical, sexual, or emotional
abuse against her (or because obtaining
their consent is otherwise not in the child's
best interests)-the Act provides for a con-
fidential and speedy "judicial bypass" pro-
cedure in which a judge decides whether
the minor is competent to decide for her-

self.IN

FNI. in drafting the Alaska Parental
Consent Act. the legislature appears
to have tracked carefully tne re-
quirements for parental consent and
parental notification laws set out by
the United States Supreme Court _in
City of Akron r. Akron C'r. for Re-
productive Health, Inc., 462 uU.S.
416. 103 S.Ct. 2481, 76 E.Ed.2d
687 (1983); Bellotti v. Baird. 443
U.S. 622. 99 S.Ct. 3035. 61 E.Ed.2d
797 (1979); |11, v. Matheson, 450
US. 398. 101 S.Ct. 1164. 67
L.Ed.2d 388 (1981); Planned Par-
enthood Ass'n. of Kansas City, Mo.,
Inc. v. Ashcroft: 462 u.S. 476, 103
S.Ct. 2517. 76 L.Ed.2d 733 (1983):
Planned Parenthood of Cent. Mo. V.
Dunforth. 428 u.s. 52, 96 S.Ct.
2831. 49 I.Ed.2d 788 (1976). parl-
tially overruled on other %gounds hy
Planned Parenthood of Se. Pa. V.
Casey, 505 U.S. 833. 112 S.Ct
2791. 120 E.Ed.2d 674 (1992).

FN2. AS 18.16.020(1).

FN3. AS 18.16.020(2). In the event
that the court fails to act. such fail-
ure will be considered to be judicial
authorization for the abortion. AS
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18.16.020(3).

The legislature engrafted multiple ex-
ceptions to the scope ol the Act in an effort
to create a law that was specifically tar-
geted. to the greatest extent possible, at the
population of underage pregnant girls who
would be in greatest need ot adult guidance
in rcachin0 tne decision whether to termin-
ate pregnancy. First, the legislature exemp-
ted from the scope of the Act all seventeen-
year-old girls."4 fhe importance of this
exemption can hardly beoverstated. Stud-
ies consistently show thatnearly halfof all
underage abortions are obtained by girls
who have reached the age  of
seventeen.FN5 Moreover, only one state
consent law exempts seventeen-year-olds
from its scope,lv and only one state noti-
fication*587 law does so."-' This excep-
tion also identifies the population of teen-
age girls most likely competent, by virtue
i maturity and experience, to make the de-
cision regarding anortion without adult as-
sistance. and allows them to do so.

FN4. AS 18.16.020.

FN5. Stanley K. llenshaw & Kath-
ryn Kost. Parental Involvement in

inors' Abortion  Decisions, 24
Family Planning Perspectives, Sept/
Oct 1002 at lable 1 See also Fetter
from Susan K. Steeg. General
Counsel. Texas Department of
Health (May 26, 2004) (stating that
of the 3654 minor women who ob-
tained an abortion in Texas in 2002.
1604 or forty-six percent of them
were age seventeen): Aida Torres.

Jacqueline Darroch Forrest Susan
lasman.  Telling Barents: Clinic
Policies aml Adolescent's I'se of

Family Planning and Abortion Ser-
VICES. 12 Family Planning Perspect-
ives. Nov Dec 1080. 284. 287
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(forty-four percent of the 1170 un-
married minor abortion patients sur-
veyed were seventeen years old).

FN6.  S.C.CODK  ANN. s
44-41 -1()(m) (2006).

FN7. DEL.CODE ANN. tit. 24 s
1782(6) (2007).

Second, the legislature exempted from
the scope of the Act four additional classes
of minors. Each exemption shows that the
legislature was attempting to shape a law
that would be applied only to those preg-
nant girls who would most be in need of
adult help. Accordingly, the law does not
apply to married minors.'s" to minors
who have been legally emancipated,tv’ to
minors who have entered the armed ser-
vices of the United States,”" and to
minors who have become employed and

self-subsisting."""'1
FN8. AS 18.16.020.
FN9. Id. and AS 18.16.090(2j(C).
FN 10. AS 18.16.020. .000(2)(A).
FNI 1. AS 18.16.020. .090(2)(D).

Third, in an apparent effort to make
certain that the Act would not have cover-
age over any other underage pregnant girls
who were capable of making the decision
on their own. the legislature included a
catch-all exception lo the Act: any who had
"otherwise become independent from the
care and control of |her| parent, guardian,

or custodian.™'

FNI2. AS 18.16.020. .090(2)(D).

The legislature next created a judicial
bypass procedure to cover those eases of
underage pregnancy not covered by these
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exceptions. The judicial bypass procedure
is designed to be confidential, speedy, cost-
free to the child, and easy to use. The court
system is directed to prepare forms for use
by the child ,s" without charge ,su
and have them available at every court loc-
ation in the state: superior court, district
court, and malL strate.MN< Counsel shall
immediately be made available without
charge to any minor who seeks judicial by-
pass INt and the forms shall contain this
notification.~f There are no filing fees
to be charged ,NI" and no court costs as-
sessed 19" against the child.

FNI13. AS 18.16.030(/).
FNI4. |d
FNI5. AS 18.16.030(n).

FNI16. AS 18.16.030(d). The only
exception is that if the child already
has counsel, Ni

FN17. AS 18.16.030(n)(3).
FN18. AS 18.16.030(n)(l).
FNI19. AS 18.16.030(n)(2).

The proceedings surrounding judicial
bypass are strictly confidential: Courts are
instructed to conduct all proceedings so as
to preserve the anonymity of the
child.FN20 Moreover, the Act specifically
directs the court that it "may not notify the
parents, guardian, or custodian'* ot' the
child that she is pregnant or seeks an abor-
tion.I'r All papers and records pertain-
ing to the matter "shall be kept confidential
and are not public records” under Alaska

law.1

| N20. AS 18.16.030(K).

IN21. AS 18.16.030(h).
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FN22. AS 18.16.030(K).

In deference to the need for speedy res-
olution of the consent question in cases
where an abortion is sought, the Act
provides for extremely short timelines. The
court is directed to set the hearing "at the
earliest possible time” and in any event m
more than five business days after the com-
plaint is filed.fV’ The eourt is directed to
enter judgment "immediately after the
hearing is ended.” ,N* If the hearing is
not held b\ the fifth day after the case is
filed, that failure will be considered to be a
constructive authorization by the court for
the child to consent to an abortion.*"-"
Similarly short deadlines apply to an ap-

peal.IN*
FN23. AS 18.16.030(c).

FN24. hi
FN25. 'l

FN26. AS 18.16.030(j). See
rr/.voAlaska R.App. P. 220.

*5S8 As to the substance of the inquiry
that the judge must make, it is straightfor-
ward and simple: The court determines
whether the child is sufficiently mature and
informed to make the decision to have an
abortion.I" (In those cases where the
minor has alleged abuse by her parent or
guardian, the court determines whether
such abuse has occurred.,v") If the child
is sufficiently mature to make the decision
(or if abuse has occurred and an abortion is
in the minor's best interest), the court au-
thorizes her to consent to an abortion; if
she is not sufficiently mature to decide on
her own or if there has not been abuse, the

case is dismissed.e'

FN27. AS 18.16.030(e).
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FN28. AS 18.16.030(0.

FN29. AS 18.16.030(e). (0-

In sum. the Alaska Parental Consent
Act appears to be the product of a concer-
ted effort to make certain that those preg-
nant girls who are sufficiently mature to
make the decision lo obtain an abortion on
their own are allowed to do so while those
who are not sufficiently mature either ob-
tain a parent's consent or. in the case of
parental abuse, a judicial determination
that the procedure is in their best interest.

111. Analysis

Application of the three-part test for
constitutionality (set out above in the dis-
cussion of the constitutional framework)
has tended in this case to focus on the third
part of the test: whether the means chosen
by the legislature are sufficiently narrowly
tailored to the goals of the legislation. 1
agree that this inquiry is the most difficult
in this case. But | also believe that failure
to focus carefully on the nature of the in-
terests involved can lead to a failure to as-
sess correctly the success of the legis-
lature's effort to tailor the legislation to
meet its goals. For this reason. 1 turn now
to each step of the test for constitutionality.

A. The Individual Right-To Exercise
Autonomy in the Control of One's Body,
and in the Choice to Bear a Child-Is
Fundamental.

Ihe individual right involved in this
case is the right to privacy. While that right
is often associated with the maintenance of
secrecy or confidentiality with regard to
one's affairs (and that is present to some
extent in this case), the gravamen of the in-
dividual's concerns in this case is the right
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to exercise autonomy in the control of one's
body. In_Willey Hospital Association V.

XJat-Su Coalition for Choice,*™0 we re-
lied on the need for a woman to have
"control of her body, and the choice wheth-
er r when to bear children,” IS" in de-
tei uning that “reproductive rights are fun-
damental. and that they are encompassed

within the right to privacy.” rs
FN30. 948 P.2d 963 (Alaska 1997).
FN31. hi. at 968.
FN32. hi. at 969.

But it is important to remember that
I'alley Hospital concerned the rights of
adult women. Today's opinion relies on the
court's statement in its earlier decision in
this case that "minors and adults start from
the same constitutional footing." but
it does not meet the promise ot that earlier
opinion fully to take into account the fact
that the persons to whom the statute in this
case is directed are children. In holding
that "(cjonstitutional rights do not mature
and come into being magically only when
one attains the state-defined age of major-
ity." ,s'4 the court's earlier opinion in this
case hastened to add:

FN33. Opinion at 581: State V.
Planned Igarenthood of Alaska, 35
P.3d 30. 41 (Alaska 2001)Planned
Parenthood / ).

FN34. 35 P.3d at 40 (quoting
Planned Parenthood of [ 'em Mo. r.
N\mforth, 428 U.S. 51 74. 96 S.Ct.
2831.49 L.Ld.2d 788(1976)).

Of course this does not mean that evid-
ence of the "peculiar vulnerability of chil-
dren |and| their inability lo make critical
decisions in an informed, mature manner"
has no place in determining whether the
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parental consent or judicial authorization
act is constitutional. To the contrary, we
have long emphasized the state's special
*589 interest in protecting the health and

welfare of children.

PN35. 35 P.3d at 40 (footnote omit-
ted).

The opinion then explained how this
"peculiar vulnerability'* of children was to
be taken into account in the constitutional
analysis: “|A| statute's relationship to
minors properly is employed in the consti-
tutional calculus in determining whether an
asserted state purpose or interest s
‘compelling." "'M' Indeed, in support of
its conclusion that minors enjoy a constitu-
tional right to privacy similar to that of
adults, this court quoted Justice Marshall's
dissent in H.L v MathesonfS7 that,
rather than saying the minor’s privacy right
is somehow less fundamental than an
adult's, "the more sensible view is that state
interests inapplicable to adults may justify
burdening the minor's right* s, But
when the court looks to the state's and par-
ents' interests in this case, it treats them in
conclusorv fashion. A fuller exposition is
warranted.

FN36. Id. at 41 (quoting American
Acad, of Pediatrics v. lungren, 16
Cal.4th 307, 66 Cal.Rptr.2d 210.
940 P.2d 797.819(1997)).

FN37. 450 U.S. 398. 101 S.Ct.
1164. 67 1,.1:d.2d 388 (1981).

FN38. Id. at 441 n. 32. 101 S.Ct.
1164,

B. The State's Interests-To Protect Chil-
dren from Their Own Immaturity and
To Piotcct Parents' Rights and Duties
To Raise Their C'hildren-Are Compel-

Page 190132

Page 18

ling.

Despite the promise of Planned Parent-
hood | to take into account the fact that
children are involved during step two of
the constitutional analysis-the step that
asks "whether an asserted state purpose or
interest is ‘compelling* "-the court today
quickly passes over this step.

The court's cursory' discussion of the
nature of the state's compelling interests at
stake in this case is inconsistent with our
case law on the right to privacy; moreover,
it deprives the court's later means-to-ends
analysis of any context. Let us consider
each of these failings in turn.

1

In Sampson v. Stale.'s* a privacy
based challenge to Alaska law precluding
physician-assisted suicide, we set out the
importance ol carefully examining the
nature of the competing interests involved.
In upholding the ban on physician-assisted
suicide, we said:

FN39. 31 P.3d 88 (Alaska 2001).

This court has often emphasized the
importance of personal autonomy under
our constitution. Yet we have also recog-
nized that the rights to privacy and liberty
are neither absolute nor comprehensive-
that their limits depend on a balance of in-
terests. The nature of the balance varies
with the importance of the rights actually

infringed."
FN40. 31 P.3d at 91 (footnotes
omitted).

Because the nature of the balance var-
ies with the importance of the rights in-
voked and because in the context of the
case | .Tore us now-pregnant children who
are considering abortion-there are import-
ant rights on both sides of the equation, in-
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eluding the rights of parents to guide their
children, it is particularly important that
the court look closely at the nature of the
state's interests in the legislation.

The court's failure to look closely at the
nature of the state's and parents' interests
leaves its constitutional "balance" one-
sided. Because the court has not fully and
accurately set out the nature of society's
compelling interest in the protection of
children and of parents' right and duty to
raise their children, it is impossible to ac-
curately gauge how close the law comes to
meeting its objectives. As a detailed look at
the state's interest show's, it is multi-faceted
and is served in many ways by Alaska's
Parental Consent Law. It consists of at
least two ISt separate aspects.

FN41. The superior court actually
identified six compelling state in-
terests in its opinion. They were as
follows: (1) "Stale has a compelling
interest in protecting minors from
their own immaturity." (2) "State
has a compelling interest in protect-
ing the physical, emotional, and
psychological health of minors." (3)
"Stale has a compelling interest in
ensuring that doctors obtain in-
formed consent from their minor
patients contemplating pregnancy
related decisions.* (4) "State has a
compelling interest In protecting
minors from sexual abuse...." (5)
"The court finds that the state does
have many interests, some of them
compelling, in fostering and pro-
tecting the family structure...." (6)
"This court finds that protecting
rights to a civil action is a compel-
ling state interest."”

*590 First, society has longstanding
and pervasive interests in protecting chil-
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dren from their own immaturity. The
United States Supreme Court has re-
peatedly recognized society's interest in
protecting children from their own imma-
turity. In Hodgson v. Minnesota. ™" the
Court held: "The State has a strong and le-
gitimate interest in the welfare of its young
citizens, whose immaturity, inexperience,
and lack of judgment may sometimes im-
pair their ability to exercise their rights
wisely.” K&t The Court noted that "[tjhat
interest, which justifies state-imposed re-
quirements that a minor obtain his or her
parent's consent before undergoing an op-
eration. marrying, or entering military ser-
vice, extends also to the minor's decision to
terminate her pregnancy.” ,wu In Stan-
ford v. Kentucky."" Justice Brennan noted:

FN42. 497 U.S. 417. 110 S.Ct.
2926. 111 L.Ed.2d 344 (1990).

FN43. Id. at 444. 110 S.Ct. 2926.

FN44. Id. at 444-45. 110 S.Ct.
2926. See also Planned Parenthood
Ass'n of Kansas City. Mo.. Inc. V.
Ashcroft, 462 U.S. 476. 490-91, 103
S.Ct. 2517. 76 L.Ld.2d 733 (1983)
("A State's interest in protecting im-
mature minors will sustain a re-
quirement of a consent substitute,
either parental or judicial."); Par-
ham v. /, R. 442 U.s. 584. 603. 99
S.Ct. 2493, 61 L.Ed.2d 101 (1979)
("Most children, even in adoles-
cence. simply are not able to make
sound judgments concerning many
decisions, including their need for
medical care or treatment. Parents
can and must make those judg-
ments.”): Planned Parenthood 0]
Cent. Mo. v Danforth. 428 u.s. 52.
102-04. 96 S.Ct. 2831. 49 L.Ld.2d
788 (1976) (Stevens. J.. concurring

(2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http:/Aveb2.westlaw.com/print/printstream.aspx?sv-Split&prf\ HTMI.L&mt=Alaska&vr=...

2/27/2008



171 P.3d 577
171 P.3d 577
(Cite as: 171 P.3d577)

and dissenting) (minors may not
make enforceable bargains, work,
or travel where they please, attend
exhibitionsofconstitutionally-protec-
ted adult motion pictures, marry,
etc.); Gallegos v. Colorado. 370
U.S. 49. 54, 82 S.Ct. 1209. 8
L.Ed.2d 325 (1962) (holding that
fourteen-year-old's criminal confes-
sion made without advice of adult
violated due process because of
child's inherent lack of maturity).

FN45. 492 US. 361, 109 S.Ct.
2969, 106 L.Ed.2d 306 (1989),
overruled hyRoper v. Simmons. 543
UsS. 551/125 S.Ct. 1183. 161
L.Ed.2d 1(2005).

[Mlinors are treated differently from
adults in our laws, which reflects i e
simple truth derived from communal ex-
perience that juveniles as a class have not
the level of maturation and responsibility
that we presume in adults and consider de-
sirable lor full participation in the rights
and duties of modern lile.

Adolescents "are more vulnerable,
more impulsive, and less self-disciplined
than adults." and are without the same
"capacity to control their conduct and to

think in long-range terms."""'4"

PN46. Id. at 395. 109 S.Ct. 2969
(Brennan. J.. dissenting) (quoting
TWENTIETH CENTURY FUND
TASK FORCE ON SENTENCING
POLICY TOWARD YOUNG OF-
FENDERS. CONFRONTING

YOUTH CRIME 7 (1978)).

State courts too have long recognized
that children require protection from their
own immaturity. Pennsylvania, for ex-
ample. has noted that the state's strong in-
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terest in protecting younger minors from
the sexual aggressiveness of minors over
sixteen is based on the immaturity and poor
judgment of younger minor?4 Simil-
arly. Florida upheld a law prohibiting con-
sensual sexual contact between minors six-
teen and older and those under thirteen be-
cause the state had a compelling interest in
"protecting twelve-year-olds from older
teenagers and from their own immaturity in
choosing to participate in harmful activ-

ity." ¢

FN47. Commonwealth v. Albert.
563 Pa. 133. 758 A.2d 1149, 1154

(2000).

FN48. JAS. v. State. 705 So.2d
1381, 1386 (Fla.1998). See also In
re E.G.. 133 1112d 98. 139 Il1.Dec.
810. 549 N.L.2d 322. 327 (1989)
(holding that court should distin-
guish mature minors from immature
minors for purpose of determining
right to refuse medical treatment
because "the State has a parens pat-
fla€ power lo protect those incom-
petent to protect themselves").

As Justice Matthews set out in his dis-
sent in our earlier consideration of this
case. Planned Parenthood I:

Children's freedoms have long been
constrained in ways that would not be per-
missible lor adults. Constraints on children
are imposed in order to protect them, and
sometimes society as a whole, from the
consequences of their immaturity. Thus
children may not exercise the fundamental
right to vote. They generally may not make
contracts or smoke cigarettes or drink alco-
holic beverages or consent to *591 sexual
intercourse. Without a parent's consent
they may not become licensed drivers or
get married or obtain general medical or
dental treatment. Alaska? parental consent/
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judicial bypass act is in the tradition of
these constraints on children's freedoms....
The act is designed to ensure that each
child makes a decision that is best for
her.iFN49i

FN49. 35 P.3d at 46-47.

The notion that parental consent laws
further the state interest of protecting
minors from their immaturity is neither
novel nor surprising. As a matter of law so-
eiety demands mucn of parents: it is expec-
ted that they will assist their children in
making proper decisions until those chil-
dren reach adulthood. Parents of teenagers
and younger children are familiar with the
ubiquitous “permission slips" which must
be signed before their children may go on a
school field trip: and parental permission is
routinely required before minors may join
a sports team, before an under-sevcnteen
minor may view an "R"-rated movie, and
before a minor may even lift weights at the
local gym.rs,J Parental involvement in
the everyday decisions of their children en-
ables parents to continue to help their chil-
dren develop, even as the children grow
older and more independent. The rights and
obligations of parents to remain involved is
intricately bound up with the rights of chil-
dren to receive guidance and to be protec-
ted from their own immaturity. Courts have
long recognized these interests: “[ Ijlie cus-
tody. care and nurture of the child reside
first in the parents, whose primary function
and freedom include preparation for oblig-
ations the state can neither supply nor

hinder." M

FN50. Today's Opinion mistakenly
asserts that the dissent “appears to
liken a minor's decision of whether
to terminate a pregnane, lo de-
cisions about attending school field
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trips, joining sports teams, viewing
“R”-rated movies. and lifting
weights at the gym" and argues that
the decision to terminate a preg-
nancy is wholly unlike these de-
cisions. (Opinion 582, n. 28) The
Opinion misses the po.nt entirely:
Of course permission-slip decisions
do not have the *“lasting and pro-
found consequences" (Opinion 582,
n. 28) of the abortion decision, and
yet the law imposes the necessity of
parental consent upon them. If soci-
ety deems parental consent critical
in such lesser matters, should not
the parents play a similar role when
the consequence to the child are so
vastly greater? And in arguing that
"fundamental autonomy [is| at stake
in an adolescent's control over her
own body," (Opinion 582. n. 28) the
Opinion ignores that parental con-
sent is required for virtually every
other medical procedure involving a
child. See Hodgson v. Minnesota.
497 U.S. 417, 423. NO S.Ct. 2926.
Il LHd.2d 344 (1990)
(recognizing “the eommon-law re-
quirement of parental consent for
any medical procedure performed
on minors.").

FN51. Prince v. Massachusetts. 321
U.S. 158. 166. 64 S.Ct. 438. 88
LI-d. 645 (1944).

For an immature pregnant minor, par-
ental involvement is at least as important in
the difficult decision concerning abortion
as it is in the “permission slip" activities
mentioned in the last paragraph. In Ohio V.
Akron Center for Reproductive Health(Ak-
run Il ).N: a case concerning a parental
notification requirement, the United States
Supreme Court held that the requirement
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furthered the state's interest in helping
minors to make more mature
decisions.FN53 Some minors may hesitate
to seek parental dvice if not required to hy
law because they are young and afraid. In
those cases where a pregnant minor has
been abused or fears an improper parental
response, the PCA carves out a judicial by-
pass procedure whereby the minor may
avoid all parental notification. However, it
is improper for this court to assume that
harmful parental responses will be a likely
or typical response for the minors com-
pelled t« seek parental consent under the
PCA. As Justice Kennedy noted in Akron
/1."[i]l is both rational and fair for the State
to conclude that, in most instances, the
family will strive to give a lonely or even
terrified minor advice that is both compas-
sionate and mature." ,'"J Indeed, to pro-
hibit states from ensuring that in most
cases young women receive guidance from
a parent when making this decision would
**denv all dignity to the family." ,s"
Similarly. Justice Stevens noted that it is
reasonable for a state legislature to *592
conclude that "most parents will be primar-
ily interested in the welfare of their chil-
dren." making the imposition of a consent
requirement an "appropriate method of giv-
ing the parents an opportunity to foster that
welfare by helping a pregnant distressed
child to make and implement a correct de-
cision." |s>' Because pregnant minors in
Alaska will normally benefit from the in-
volvement of a parent in one of the most
critical decisions they can ever make, the
PCA furthers the state interests of protect-
ing minors from their immaturty and pre-
serving the rights of parents to raise their
children.

FN52. 497 U.S. 502. 110 S.Ct.
2972. 111 LHd.2d 405 (1990).
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FN53. Id. at 519. 110 S.Ct. 2972.
FN54. Id. at 520. 110 S.Ct. 2972.

FN55. |d

FN56. Planned Parenthood v. Dan-
forth. 428 uU.s. 52. 104. 96 S.Ct.
'2831. 49 L.Ed.2d 788 (1976)
(Stevens. J.. concurring).

The PCA seeks to protect a second
compelling interest in abortion cases in-
volving children. In addition to society's
interest in protecting children from their
own immaturity, we have long held that
parents have a fundamental right in the
raising of their children. In S.).
fi'.S.IN57 we noted that when the state
seeks to terminate the parcnf-child relation-
ship. the result may be tlv involuntary
deprivation of "the fundamc: lal natural
right of parents to nurture and direct the
destiny of their children.” MK SO, relied
on and quoted Turer v. PanniekO in
which Justice Dimond, in commenting on
this fundamental right of parents to nurture
and direct the upbringing of their children,
stated: "This is a truth which one discovers
b\ reason, and has the status of knowledge
rather than mere opinion." ,v" »le noted
that "|the family] forms the basic unit of
our society” and is "one of the oldest insti-

tutions known to mankind."
FN57. 643 P.2d 997 (Alaska 1982).
FN58. Id at 1006.
FN59. 540 P.2d 1051 (Alaska 1975).

FN60. |d at 1055 (Dimond. J.. con-
curring).

FN6I. hi. at 1055-56.
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In sum. the norm in American, and
Alaskan, life and law is that parents are a
child's first and most important resource
for assistance in decision-making. For that
reason, the state's interest in protecting
children from the consequences of their
own immaturity, and in so doing protecting
the health of its children, and its interest in
supporting parents' right and duty to guide
the upbringing of their children is particu-
larly compelling.

C. The Fit Between the State's Interests
and the Means Adopted To Reach Them
Are Sufficiently Close To Pass Constitu-
tional Muster.

We now' reach the third part of the con-
stitutional analysis. In order to survive con-
stitutional scrutiny, the PCA must be nar-
rowly tailored in meeting the state's in-
terests. Because the child's privacy in-
terests are fundamental, there must be no
less restrictive alternative available to the
state.AMl As the following shows, the
PCA is narrowly tailored to its goals. In ad-
dition. the alternatives discussed bv the su-
perior court and today's opinion are either
more restrictive than the PCA or ineffect-
ive at meeting the state's interests, or both.

FN62. Planned Parenthood I. 35
P.3d 30.41 (Alaska 2001).

1 The PCA is narrow ly tailored.

Before embarking on this analysis,
however, it is important to address the ma-
jority's assertion that “the PCA bestows
upon parents what has been described as a
‘veto power* over their minor children's
abortion  decisions.” Indeed, the
claim that the PCA gives parents a “veto
power” runs throughout today's
Opinion.FN64 and this supposed "veto
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power” may fairly be seen as the funda-
mental weakness of the PCA in the court's
view. But the claim is false as it applies to
minors who are sufficiently mature to make
the decision, and it relies on *593 quota-
tion of the United States Supreme Court
taken out of context. The claim is false be-
cause a pregnant minor faced with the
abortion uecision may decide to obtain an
abortion without parental consent by using
the judicial bypass procedure.™ The
quotation is taken out of context because
tne case it comes from, Ohio v. Akron Cen-
ter Jbr Reproductive Health, restated the
Supreme Court's clearly established pre-
cedent "that, in order to prevent another
person from having an absolute veto power
over a minor's decision to have an abortion,
a State must provide some sort of bypass
procedure if it elects to require parental
consent.” NB' Thus, today's Opinion's re-
peated assertions that the” PCA gives par-
ents a veto power over their child's abor-
tion decision is simply not true as applied
to children who are sufficiently mature to
make the decision. And its implication that
the United States Supreme Court would re-
gard the PCA as giving parents a "veto
power" is equally wrong: Because the PCA
does provide a bypass procedure, the Act-
in the language of the Supreme C'ourt-
"prevent[s]” the parent from holding veto
power.

FN63. Opinion at 5X3. quoting Ohio
v. Akron Ctr. for Reproductive
Health. 497 us. 502. 511. 110
S.Ct. 2972. 111 LEd.2d 405 (1990).

FN64. See, €.. Opinion at 579
("the Act eflectively shifts that
minor's fundamental right to choose
if and when to have a child from the
minor to the parents”): 4 ("veto
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power"); 12 (same); 13 (same); 15
(w'the PCA shifts the right to repro-
ductive choice to minors' parents"):
16 (“veto power").

FN65. SEeAS 18.16.030. The judge
in a bypass case must decide wheth-
er the child is “sufficiently mature
and well enough informed to decide
intelligently whether to have an
abortion." If she is, the court issues
an order authorizing her to consent
to the procedure “without the con-
sent of a parent, guardian, or cus-
todian." AS 18.16.030(e). (If she is
not. the court dismisses the case. |
Presumably, a child found to be in-
sufficiently mature to make such a
decision should not make it.)

FN66. 497 U.S. at 510-11. 110
S.Ct. 2972 (emphasis  added).
Moreover, although the reference in
today's Opinion to the use of “veto
power" in the United States Su-
preme Court's opinions in Ill.; v
Mmheson and Ohio v. Akron Center
is technically accurate (in the sense
that the term appears in both opin-
ions). it is also misleading. Ohi0 w.
Akron Center, when it referred to
Matheson. simply established that
notice statutes arc not equivalent lo
consent statutes for the purpose ol
constitutional analysis. Neither
Matheson nor Akron Center directly
addressed what types of bypass pro-
cedures are capanle of curing the
constitutionally fatal *“veto power"
found in consent statutes Without
bypass procedures. Instead, both

atheson and Akron Center dealt
solely with the constitutionality ol
parental notification statutes.

Ihe Parental Consent Act is very nar-
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rowly drawn to achieve its compelling state
interests. To begin, as noted above, the
PCA excludes all
seventeen-year-olds.FN67 We have seen
that the exclusion of seventeen-year-olds is
particularly noteworthy because almost
half of minor abortions are performed on
seventeen-year-old minors,™"* and thus
by excluding seventeen-year-olds the legis-
lature almost halved the pool to which the
PCA applies. We have also seen that this
narrowing of the minors covered by the
Act is not arbitrary, but instead is tailored
to eliminate those least likely to need the
legislation: the most mature of the pregnant
minors.

FN67. AS 18.16.020.
FN68. See supra note 5.

The use of age as a proxy for maturity
is fundamental to our legal system and so-
cial culture. As the Supreme Court recently
noted in Roper v. Simmons .. the dif-
ference in maturity levels between adults
and children is evidenced by both common
sense and science:

FN69. 543 US. 551, 125 S.Ct.
1183. 161 I...Ed.2d 1 (2005).

(A]s any parent knows and as the sci-
entific and sociological studies .. tend to
confirm, a lack of maturity and an under-
developed sense of responsibility are found
in youth more often than in adults and are
more understandable among the young,
fhese qualities often result in impetuous
and ill-considered actions and decisions....
Even the normal 16-year-old customarily
lacks the maturity of an adult....
|A|dolescents are overrepresented statistic-
ally in virtually even' category of reckless
behavior. In recognition of the comparative
immaturity and irresponsibility ol juven-
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iles. almost even.' State prohibits those un-
der 18 years of age from voting, serving on
juries, or marrying without parental con-

sent." Vi

FN70. Id. at 569. 125 S.ct. 1183
(internal quotations and citations
omitted).

Age distinctions are not made with an
expectation that they perfectly track matur-
ity. *594 '*7 All minors under age eight-
een are prohibited from voting not because
it is unfathomable that a seventeen-
year-old is capable of responsibly exer-
cising the right to vote, nor is the prohibi-
tion based upon the assumption that all
adults vote responsibly. Rather, the legal
system accepts lack of perfection in meet-
ing the state's interests in order to create a
feasible, more convenient, and less intrus-
ive system of governance. As Justice
Holmes noted in Louisville (las & Electric
Co. v. Coleman:

FN71. Planned Parenthood of Cent.
Mo. v Danforth. 428 u.s. 52
104-05. 96 S'.Ct. 2831. 49 1 ,Ed.2d
788 (1976) (Stevens, J., concurring
and dissenting) ("In all ... situations
|[where state legislation seeks to
protect minors from the con-
sequences of decisions they are not
prepared to makc| chronological
age has been the basis for imposi-
tion of a restraint on the minor's
freedom of choice even though it is
perfectly obvious that such a yard-
stick is imprecise and perhaps even
unjust in particular cases.”).

When a legal distinction is determined,
as no one doubts that it may be, between
night and day. childhood and maturity, or
any other extremes, a point has lo be fixed
or a line has to be drawn, or gradually

Page 26 of 32

Page 25

picked out by successive decisions, to mark
where the change takes place. Looked at by
itself without regard to the necessity be-
hind it the line or poirf seems arbitrary. It
might as well or nearly as well be a little
more to one side or the other. But when it
is seen that a line or point there must be,
and that there is no mathematical or logical
way of fixing it precisely, the decision of
the Legislature must be accepted unless we
can say that it is very wide of any reason-

able mark." vi>

FN72. 277 U.S. 32, 41. 48 S.Ct.
423. 72 L.Ed. 770 (1928) (Holmes.
J.. dissenting).

The Alaska Court of Appeals similarly
noted in Allam v. StateIN? that "(s)tatutes
|that set the age for possession of tobacco,
possession of alcohol, age of consent for
sexual intercourse, etc..) and the social
policy decisions that underlie them, are
within the province of the legislature.
There is no legal requirement that the same
age of majority apply *o all activities and
circumstances." S By exempting sev-
enteen-year-olds from the PCA. the legis-
lature appropriately tailored the legislation
to affect the less mature population of
pregnant minors.

FN73. 830 P.2d 435 (Alaska
App.1992).

FN74. Id. at 438.

Significantly, this narrowing of the
PCA based on age also makes it |€SS re-
strictive than every other parental consent
law but one IV’ and |€SS restrictive than
all but one of the notification laws in effect
in other states because all the rest apply to
seventeen-year-olds.'v7' as discussed in
more detail below.
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FN75. Set'S.C.CODE ANN. 8
44-41-10(ni) (also defining minors
as "under the age of seventeen").

FN76. Delaware appears to be the
only exception among
"notification” states. DEL.CODE
ANN. tit. 24. § 1782(6) (requiring
notification for those under age six-
teen). But cf. KAN. STAT. ANN. $
65-6701(1) (2006); MD.CO D&
ANN.. HEALTH-GEN. § 20-103
(2005); MINN.STAT. §° 144.343
(2005); MONT.CODE ' ANN. {

50-20-203(6) (2005);
NEB.REV.STAT. §  71-6901(5)
(2006); NEV.REV.STAT. §

442.255 (2005); S.D. CODIFIED
LAWS § 34-23A-7 (2006): TEX.
FAM.CODE ANN. § 33.002
(2007): W. VA.CODE *} 16-2F-2
(2007).

As noted, the legislature further tailored
the PCA by excluding four additional cat-
egories of minors: legally emancipated
minorsd'  married minors.™7  minors
living independentlv.I™ and minors who
are  members of the *595 armed
services.FN80 These are hallmarks of ma-
turity in our society. By excluding identifi-
able mature minors age sixteen and under,
the legislature went a long way towards as-
suring that the legislation would not be
over-inclusive. Furthermore, in these re-
spects the PCA is less restrictive than every
other state's notification laws (hat do not

contain these exceptions.'s"

FN77. AS 18.16.020 (applying the
statute onlv to minors known to be
"unmarried ... and unemancipated").
Die majority opinion notes that a
minor must prove by clear and con-
vincing evidence that she is suffi-
ciently mature in order to obtain a
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judicial bypass, while the standard
of proof for legal emancipation is a
preponderance of the evidence. Be-
cause any minor who has estab-
lished legal emancipation is already
exempted from the scope of the
PCA. however, the PCA is not
over-broad on this account. Further-
more, it is logical that a minor who
cannot prove that she is globally
ready to be free from parental su-
pervision may nonetheless be ma-
ture on the specific issue of the de-
cision to terminate her pregnancy.
This discrepancy in what must be
proven negates an easy comparison
regarding the burden of proof that a
minor must satisfy.

FN78. Id

FN79. AS 18.16.090(2)(B). By its
express terms the PCA provides a
much broader interpretation of the
term "unemancipated” than Alaska's
formal emancipation statute, AS
09.55.590. Ihe term is defined in
AS 18.16.090(2):

"unemancipated" means that a woman
who is unmarried and under 17 years of
age has not done any of the follow ing:

(A) entered the armed services of the
United States;

(B) become employed and  self-
subsisting:

(C) been emancipated under AS
09.55.590; or

(D) otherwise become independent
from the care and control of the woman's
parent, guardian, or custodian.

I N8O. AS +8.16.090(2)(A).
FN8L. MI).CODE ANN..

IIEALTII-GEN. $ 20-103 (no ex-
ception for emancipated minors):
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KAN. STAT. ANN. §& 65-6705
(2006) (no exception for iineman-

cipated minors living independ-
ently); MINN.STAT. § 144.343
(same); MONT.CODE ANN.

50-20-201 to 215 (same);
NEB.REV.STAT. 8§ 71-6901 to
6908 (same); S.D. CODIFIED

LAWS 3 34-23A-7 (same); TEX.
FAM.CODE ANN. 8§ 33.001 to
011 (same); W. VA.CODE 88
16-2F-1 to 9 (same).

The final narrowing of the PCA is de-
rived from the judicial bypass procedure.
Although neither the superior court nor this
court's majority analyze the bypass proced-
ure under the least restrictive means test,
the judicial bypass significantly narrows
the effect of the law because it provides a
way for mature minors who are not other-
wise statutorily exempted to obtain an
abortion without parental consent. As
Justice Matthews recognized in Planned
Parenthood |. the judicial bypass proced-
ure satisfies all the criteria established by
the United States Supreme Court in Bellotti
V. Baird.I*- Indeed, the judicial b\ pass
process was meticulously crafted with the
minor's need for confidentiality and an ex-
pedited decision incorporated into the sys-
tem. The PCA errs on the side of granting
the judicial bypass whenever delay is
threatened: If the superior court ,wils to
provide a hearing within live busiiK >days
of a minor filing the petition, the delay op-
erates as an automatic finding in the
minor's favor, resulting in a constructive
waiver of the consent requirement. Simil-
arly. if the minor loses in the superior court
and the hearing on appeal is delayed more
than five days after the docketing of the ap-
peal, a constructive order must issue au-
thorizing the minor to undergo the abor-

tion.1Vv'
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FN82. 35 P.3d at 51-52 (Matthews,
C.J., dissenting) (citing to Bellotti.
443 U.S. 622, 99 S.Ct. 3035. 61
L.Ed.2d 797 (1979)) (noting that (I)
proceedings must except minor
from any parental consent require-
ments if minor can establish site is
mature enough to make abortion de-
cision. or that requiring consent is
not in her best interests and (2) pro-
ceedings must be completed with
anonymity and sufficient expedi-
tion).

FN83. AS 18.16.0300).

2. The PCA is the least restrictive means
to achieve the state's compelling in-
terests.

The PCA not only furthers a compel-
ling state interest in a manner narrowly
tailored and in compliance with the federal
constitution, but it is also the least restrict-
ive means of doing so. The least restrictive
means test is properly a difficult burden for
the stale to meet, as it protects fundamental
rights against unnecessary state intrusion.
However, it is not an impossible standard
for the state to meet. A mere showing that
the state might have taken less restrictive
action, say. by enacting a notification stat-
ute instead, is not sufficient to defeat legis-
lation absent a determination that the less
restrictive action would effectively achieve
the stale's compelling interests. Indeed, the
least restrictive action that a state may take
in every case is not to legislate at all.

In Treaty r. Municipality of Anchor-
aye,’ in upholding the constitutional-
ity of an Anchorage curfew law imposed
on minors under age eighteen, we found
proposed "less restrictive" alternatives to
oc unavailing because they were not effect-
ive in meeting the municipality's compel-
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ling interests.""*"  Alternatives to the
PCA which are less restrictive are therefore
not bars to the constitutionality of the le-
?lslatlon unless such alternatives are ef-

ctive ir meeting the state's compelling in-
terests.

FN84. 91 P.3d 252 (Alaska 2004)
FN85. hi at 267.

*596 Today's opinion repeatedly prof-
fers the alternative of parental notification
rather than parental consent, (an approach
followed by only fifteen state legislatures
FNB86 in comparison to the twenty-six state
legislatures "** that have adopted con-
sent statutes A\V.

FN86. COLO.REV.STAT. ANN. 88§
12-37.5-101 to 107 (West 2007);
DEL.CODE ANN. tit. 24. §§ 1780
to 1789B: FLA. STAT. $ 390.01114
(West 2007); GA.CODE ANN. 8§
15-11-110 to 118 (West 2007); 750
ILL. COMP. STAT.ANN. 70/1 to
99 (West 2007); IOWA CODE
ANN. § 135L.3 (West 2007); KAN.
STAT. ANN. §§ 65-6701 to 67009;
MD.CODE ANN., DEALT!I-GEN.
§ 20-103: MINN.STAT. § 144.343;

0" 215" NEBREVSTAT, s

71-6901 to 6908; NEV.REV. STAT
442.255: N.J. STAT. ANN. 8§
9;17A-11 to 112 (West 2007):
S.D. CODIFIED LAWS 8
34-23A-7: W. VA.CODE 88
16-21-1 to 9 (2006). Oklahoma.
Texas, and Utah, not counted here,
require both notification and con-
sent. OKLA. STAT. ANN. tit. 63. §
1-740.2 (West 2006): TLX.
IAM.CODE ANN. 8§ 33.001 to
.011: TLX. OC'C.CODF. ANN. 8§
164.052(a)( 19); UTAH CODI
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ANN. 88  76-7-304, 76-7-304.5
(Wesi 2006).

FN87. ALA.CODE 8§ 26-21-1 to 8
(1992): ARIZ.REV.STAT. ANN. 8§
36-2152 (2006): ARK.CODE ANN.
88§ 20-16-801 to 810 (West 2006);
CAL. HEALTH & SAFETY CODE
§ 123450 (West 2007); IDAHO
CODE ANN. § 18-609A (West
2007): IND.CODE § 16-34-2-4
(West 2006): KY.REV.STAT.
ANN. 88 311.720. 311.732 (West
2006); "LA. STAT. ANN. 8
40:1299.35.5 (2006);
ME.REV.STAT. ANN. tit. 22 §
1597-A (2006): MASS. GEN.
LAWS ch. 112. § 12S (2004>,
MICII. COMP. LAWS ANN. 88§
722,901 to 722.909 (West 2006);
MISS.CODE ANN. § 41-41-53
(West 2006); MO. ANN. STAT. §
188.028 (West 2006); N.C.
GEN.STAT. ANN. 88 90-21.6 to
90.21.10 (West 2006); N.D.
CENT.CODE § 14-021 to 03.1
(2005); OHIO REV.CODE ANN. 8§
2919.121  (West 2006); OKLA.
STAT. ANN. tit. 63. 8§ 1-740.2
(West 2006); 18 PA. CONS.STAT.
ANN. 8§ 3206 (West 2006): R.IL
GEN. LAWS § 23-4.7-6 (2006):
s.c. code Ann. § 44-41-31
(2006); TENN.CODE ' ANN. 88
37-10-301 to 308 (2005): TEX.
FAM.CODE ANN. 88 33.001 to
.011; TEX. OCC.CODE ANN 8§
164.052(a)(19); UTAH CODE
ANN. 88 76-7-304. 76-7-304.5;
VA.CODE ANN. § 16.1-244V)
(West 2006): WIS. STAT. ANN. §
48.375 (West 2005): WYO. STAT.
ANN. 8§ 35-6-118 (2006).

FN88. Three states. Oklahoma.
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Texas, and Utah, have adopted both
consent and notification statutes.

But every one of these parental notific-
ation statutes that lacks ex eptions for sev-
enteen-year-olds and other mature minors
is more restrictive than Alaska's
PCA.FN89More importantly, such parental
notification statutes fail to achieve the
same goals as consent laws, as discussed

below.
FN89. See Treucy. 91 P.3d at 267.

The majority enthusiastically adopts the
notion that a notice statute is iess restrict-
ive than the PCA because it does not give
parents a “veto power." But as shown
above, the PCA does not create a veto
power because it includes a judicial bypass
provision. Moreover, the United States Su-
preme Court has upheld a parental consent
statute containing a judicial bypass proced-
ure but fewer statutory exceptions than
those included in Alaskas PCA.""In-
deed. as Justice Matthews noted in Planned
Parenthood /.“[cjurrently it appears that all
members of the United States Supreme
Court believe that a judicial authorization
procedure that meets the conditions of the
second Bellotti case"-as the PC'A does-"is
constitutional.” ,v* In Akron . which
today’s opinion cites to support its conclu-
sion that notice statutes arc less restrictive
than consent statutes, the Court limited its
distinction between consent and notifica-
tion statutes to the central requirement that
"in order to prevent another person from
having an absolute veto power over a
minors decision to have an abortion, a
State must provide some sort of bypass
procedure if it elects to require parental
consent." ,v: lhe PCA provides such a
procedure: judicial by pass.

| 90. See Planned Parenthoot!
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Assn of Kansas City. Mo.. Inc. v,
Ashcroft. 462 U.S. 476, 493-94. 103
S.Ct. 2517. 76 L.Ed.2d 733 (1983).

FN91. 35 P.3d at 51 (Matthews. J..
dissenting). It should be noted that
since those words were written.
Chief Justice John Roberts and
Justice Samuel Alito have replaced
Chief Justice William Rehnquist
and Justice Sandra Day O'Connor.

FN92. 497 U.S. 502. 510-11, 110
S.Ct. 2972. 111 L.Ed.2d 405 (1990).

Indeed, notification laws may present
the worst case scenario by posing all the
risks of privacy infringements of a consent/
bypass statute with fewer of its mitigating
effects. What could be further from the
productive and supportive conversation
that a consent statute aims to produce than
the cold reality of parents receiving
(perhaps alter the abortion) a note in the
mail informing them of their daughter's
pregnancy and decision to abort? It is cer-
tainly reasonable for a legislature*597 to
conclude that consent statutes are more
likely to foster actual conversations and
parental involvement rather than the one-
way. limited flow of information called for
in notification statutes. lhus. the existence
of notification statutes in a minority of
states should not lead to invalidation of
Alaska's consent statute unless it is clear
that a notification statute would further the
state's compelling interests.

3. The legislature could reasonably con-
clude that “parental notification"” stat-
utes are not effective in protecting a
pregnant girl against her own immatur-
Ity or in protecting her parents’ right
and duty to aid in her upbringing.
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Despite today's Opinion's rosy assertion
that "all [notification statutes] prohibit
minors from terminating a pregnancy until
their parents have been notified and af-
forded an appropriate period of time to act-
ively involve themselves in their minor
children's decision-making processes.”
FN93 it is truly questionable whether many
notification statutes accomplish anything in
the way of meaningful parental notifica-
tion. Many do not even require that a par-
ent be notified.

FN93. Opinion at 583.

Thus, Delaware, identified by the ma-
jority opinion as a “notification” state, al-
lows notification of a licensed mental
health professional to substitute for parent-
al notification.™'1 Maryland, ostensibly
another "notification"” state, allows the
physician performing the abortion to dis-
pense with notification to the child's parent
if in the physician's judgment the child is
mature and capable ol giving informed
consent or if notification would not be in
her best interests.1'™ West Virginia, an-
other “notification state, allows the physi-
cian performing the abortion to dispense
with notification if another doctor finds the
child mature enough to make the decision
for herself or that notification wouid not be
in her best interests.""*' In all states the
“waiting period" is so short that in many
instances it will be largely
meaningless.FN97 Can it really be said that
a requirement that written notification be
sent to a child's parent, along with the pre-
sumption that "notice is effective upon
mailing” and no waiting period (e.g..
Maryland or a twenty-four hour
waiting period (e.g.. West Virginia with ac-
tual notice '-) or even a forty-eight
hour waiting period (e.g.. West Virginia
with constructive notice ). would in
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any way further the state's interest in pro-
tecting the child against her immaturity and
lack of judgment or protect the parents'
role in helping to raise their child? It often
will be, in truth, little more than a note sent

into the night.

FN94. DEL.CODE. ANN. tit. 24 §

1783(a).

FN95. MD.CODE. ANN..
HEALTH-GEN. § 20-103(c)( I)(ii),
(iii).

FN96. W. VA.CODE § 16-2F-3(c).

FN97. The waiting periods range
between twenty-four hours
(Delaware, W-est Virginia

(twenty-four hours after actual no-
tice), Georgia. Kansas, and Utah)
and forty-eight hours (West Virgin-
ia (forty-eight hours after mailing

notice). lowa, Colorado, Illinois,
Minnesota. Nebraska, South
Dakota. Texas, Montana).

FNO98. MD.CODE. ANN.,

HEALTH-GEN. § 20-103.
FN99. W. VA.CODE. § 16-2F-3(a).
FN100. Id

The court asserts that the state's com-
pelling interests (it refers to them only as
“legislative goals”) “are no less likely to
accompany parental notification than par-
ental ‘veto power.’ Of course, as
we have seen, there is no veto power in the
PCA. But more importantly, only wishful
thinking supports that conclusion. Mow can
a statute that does not even require that
parents be notified-as in Delaware, which
allows notification of a mental health pro-
fessional-“enhanee the potential for parent-
al consultation"? Or a statute that deems
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notice to be effective upon mailing and re-
quires no waiting period or only a twenty-
tour hour waiting period? The court optim-
istically talks of "giving [parents] notice
and time to consult with and guide their
daughters through this important decision."
FNI102 but this is not what notification
statutes do. The longest waiting *598 peri-
od in any current notification statute-
measured from the time of mailing of the
notice-is  seventy-two hours.'M’  Most
are substantially shorter."""4  Under
these circumstances, lo conclude, as today's
Opinion does, that a notification statute
provides a better chance than a consent
statute that parents will "engage in a con-
structive and ongoing conversation with
their minor children about the important
medical, philosophical, and moral issues
surrounding abortion™ AN is truly wish-
ful thinking. At least under a consent stat-
ute. where the child opts not to seek judi-
cial bypass, there must be a conversation.
Under a notification statute, where the
child opts not to seek judicial bypass, there
is only a mailing. There is little reason to
believe that notification statutes are effect-
ive in protecting minors from their own im-
maturity or effective in protecting parents'
rights (and duties) to help their children ne-
gotiate the difficult path to adulthood.

FNI101. Opinion at 585.
FN102. hi at 58-4.

FNI03. .SVeGA.CODE ANN. 8
15-1 1-1 12(a) (written notice
deemed delivered forty-eight hours
after mailing; abortion may be per-
formed twenty-fours hours after).

FN104. See. e.g..DEI.CODE ANN.
tit. 24 § 1783; GA.CODE ANN. §
15-11-112(a)(1)(B); UTAH CODE
ANN. § 76-7-304(3): W. VA.CODE
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ANN. § 16-25-3(a) (all requiring a
waiting period of only twenty-lour
hours).

FN105. Opinion at 585.

We should heed our admonition in
Treacy: In analyzing the argument that a
legislative solution is not the "least restrict-
ive" one, courts must take care to require
the challenger to demonstrate that the sup-
posedly less restrictive alternative is actu-
ally effective in protecting the state's (and
parents’) compelling interests. The court
today fails to show that a notification stat-
ute "will achieve the State's compelling in-
terests.”This is because, as we have seen,
notification laws are ineffective in so many
ways in protecting children from their im-
maturity and in protecting parents' rights
and obligations to guide their children's up-
bringing. And today's opinion declines
even to say whether a parental notification
approach would be constitutional.

IV. Conclusion

The Alaska Legislature carefully bal-
anced the constitutional right of an under-
age pregnant girl to privacy and the state's
compelling interests in protecting children
against their own immaturity and protect-
ing parents’ constitutional right (and duty)
to guide their children to maturity. Because
the PCA is the least restrictive alternative
which will effectively advance the state's
compelling interests while protecting the
child’s constitutional right, we should hold
that the superior court erred in invalidating
it. 1 respectfully dissent.

Alaska.2007.
State v. Planned Parenthood of Alaska

171 P.3d 577

END OF DOCUMENT
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U.S. Supreme Court

BELLOTTI v. BAIRD, 443 U.S. 622 (1979)
443 U.S. 622

BELLOTTI, ATTORNEY GENERAL OF MASSACHUSETTS, ET AL. v. BAIRD ET AL.
APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF
MASSACHUSETTS
No. 78-329.

Argued February 27, 1979.
Decided July 2, 1979.*

[Footnote *] Together with No. 78-330, Hunerwadel v. Baird et al., also on appeal from the same court.

A Massachusetts statute requires parental consent before an abortion can be performed on an unmarried
woman under the age of 18. If one or both parents refuse such consent, however, the abortion may be
obtained by order of ajudge of the superior court "for good cause shown." In appellees' class action
cha.ienging the constitutionality of the statute, a three-judge District Court held it unconstitutional.
Subsequently, this Court vacated the District Court's judgment, Bellotti v. Baird, 428 U.S. 132. holding
that the District Court should have abstained and certified to the Massachusetts Supreme Judicial Court
appropriate questions concerning the meaning of the statute. On remand, the District Court certified
several questions to the Supreme Judicial Court. Among the questions certified was whether the statute
permits any minors - mature or immature - to obtain judicial consent to an abortion without any parental
consultation whatsoever. The Supreme Judicial Court answered that, in general, it does not; that consent
must be obtained for every nonemergency abortion unless no parent is available; and that an available
parent must be given notice of any judicial proceedings brought by a minor to obtain consent for an
abortion. Another question certified was whether, if the superior court finds that the minor is capable of
making, and has, in fact, made and adhered to, an informed and reasonable decision to have an abortion,
the court may refuse its consent on a finding that a parent's, or its own, contrary decision is a better one.
The Supreme Judicial Court answered in the affirmative. Following the Supreme Judicial Court's
judgment, the District Court again declared the statute unconstitutional and enjoined its enforcement.

Held:
The judgment is affirmed. Pp 633 551; 652-656.
450 F. Supp. 997, affirmed.

MR. JUSTICE POWELL, joined by MR. CHIEF JUSTICE BURGER. MR. JUSTICE
STEWART, and MR. JUS! ICE REHNQUIST, concluded that:

1. There are three reasons justifying the conclusion that the constitutional [443 U.S. =22, n23[ rights
ot children cannot | ,sequated with those of adults: the peculiar vulnerability of children; their
inability to make critical decisions in an informed, mature manner; and the importance of the
guiding role of parents in the upbringing of their children. Pp. 633-639.

2. The abortion decision differs in important ways from other decisions facing minors, and the
State is required to act with particular sensitiv ity when it legislates to foster parental involvement
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in this matter. Pp. 639-642.

3. If a State decides to require a pregnant minor to obtain one or both parents' consent to an
abortion, it also must provide an alternative procedure whereby authorization for the abortion can
be obtained. A pregnant minor is entitled in such a proceeding to show either that she is mature
enough and well enough informed to make her abortion decision, in consultation with her
physician, independently of her parents' wishes, or that even if she is not able to make this decision
independently, the desired abortion would be in her best interests. Such a procedure must ensure
that the provision requiring parental consent does not in fact amount to an impermissible "absolute,
and possibly arbitrary, veto." Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52,

74. Pp. 642-644.

4. The Massachusetts statute, as authoritatively interpreted by the Supreme Judicial Court, unduly
burdens the right to seek an abortion. The statute falls short of constitutional standards in two
respects. First, it permits judicial authorization for an abortion to be withheld from a minor who is
found by the superior court to be mature and fully competent to make this decision independently.
Second, it requires parental consultation or notification in every instance, whether or not in the
pregnant minor's best interests, without affording her an opportunity to receive an independent
judicial determination that she is mature enough to consent or that an abortion would be in her best

interests. Pp. 644-651.

MR. JUSTICE STEVENS, joined by MR. JUSTICE BRENNAN, MR. JUSTICE MARSHALL,
and MR. JUSTICE BLACKMUN, concluded that the Massachusetts statute is unconstitutional
because under the statute, as written and as construed by the Massachusetts Supreme Judicial
Court, no minor, no matter how mature and capable of informed decisionmaking, may receive an
abortion without the consent of either both parents or a superior court judge, thus making the
minor's abortion decision subject in every instance to an absolute third-party veto. Planned
Parenthood of Central Missouri v. Danforth, 428 U.S. 52, controlling. Pp. 652-656.

POWELL, J.. announced the judgment of the Court and delivered an opinion, in which BURGER, C. J.,
and STEWART and REHNQUIST, JJ., joined, j443i s 622, =24 REHNQUAICT, J., filed a concurring
opinion, post, p. 651. STEVENS, J., filed an opinion concurring in the judgment, in which BRENNAN,
MARSHALL, and BLACKMUN, JJ., joined, post, p. 652. WHITE, J., filed a dissenting opinion, post, p
656.

Garrick F. Cole, Assistant Attorney General of Massachusetts, argued the cause for appellants in No. 78-
329. With him on the briefs were Francis X. Bellotti, Attorney Gt teral, pro sc, and Michael B. Meyer
and Thomas R Kiley. Assistant Attorneys General. Brian A Riley argued the cause for appellant in No.
78-330. With him on the brief was Thomas P. Russell.

Joseph J. Balhro argued the cause for appellees in both cases. With him on the brief was Joan C.
Schmidt. John H. Henn also argued the cause for appellees in both cases. With him on the brief were
Scott C. Moriearty, Sandra L. Lynch, Loyd M. Starrett, and John Reinstein.Fn

Fn [443 Us 622.624] Stuart D. Hubbell and Robert A Dcstro filed a brief for the Catholic League for
Religious and Civil Rights et al. as amici curiae urging reversal in No. 78-329. Eve W. Paul, Harriet F.
Pilpel. and Sylvia A Law tiled a brief for the Planned Parenthood Federation of America, Inc., et al. as
amici curiae urging affirmance in both cases. Briefs of amici curiae were filed by Victor G. Rosenblum.
Dennis J. Horan, and John D Gorby in both cases for Americans United for Life, Inc., et al.; and by
George E Reed and Patrick F, Geary in No. 78-329 for the United States Catholic Conference.
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MR. JUSTICE POWELL announced the judgment of the Court and delivered an opinion, in which THE
CHIEF JUSTICE, MR. JUSTICE STEWART, and MR. JUSTICE REHNQUIST joined.

These appeals present a challenge to the constitutionality of a state statute regulating the access of minors
to abortions. They require us to continue the inquiry we began in Planned Parenthood of Central Missouri

v. Danforth, 428 U.S. 52 (1976), and Bellotti v. Baird, 428 U.S. 132 (1976). [443 u.s. 622,625]

On August 2, 1974, the Legislature of the Commonwealth of Massachusetts passed, over the Governor's
veto, an Act pertaining to abortions performed within the State. 1974 Mass Acts, ch. 706. According to
its title, the statute was intended to regulate abortions "within present constitutional limits." Shortly
before the Act was to go into effect, the class action from which these appeals arise was commenced in
the District Court! to enjoin, as unconstitutional, the provision of the Act now codified as Mass. Gen.
Laws Ann., ch. 112, 12S (West Supp. 1979).2

Section 12S provides in part:

"If the mother is less than eighteen years of age and has not married, the consent of both the
mother and her parents [to an abortion to be performed on the mother] is required. 1f one or both of
the mother's parents refuse such consent, consent may be obtained by order of ajudge of the
superior court for good cause shown, after such hearing as he deems necessary. Such a hearing will
not require the appointment of a guardian for the mother. If one of the parents has died or has
deserted his or her family, consent by the lemaining parent is sufficient. If both parents have died
or have deserted their family, consent of the mother's guardian or other (443 u S ~22. ] person
having duties similar to a guardian, or any person who had assumed the care and custody of the
mother is sufficient. The commissioner of public health shall prescribe a written form for such
consent. Such form shall be signed by the proper person or persons and given to the physician
performing the abortion who shall maintain it in his permanent files."

Physicians performing abortions in the absence of the consent required by 12S are subject to injunctions
and criminal penalties. See Mass. Gen. Laws Ann., ch. 112, 12Q, 12T, and 12U (West Supp. 1979).

A three-judge District Court was convened to hear the case pursuant to 28 U.S.C. 2281(1970 ed.),
repealed by Pub. L 94-381, 1, 90 Stat. 1119.3 Plaintiffs in the suit, appellees &> both the cases before us
now, were William Baird; Parents Aid Society, Inc. (Parents Aid), of which Baird is founder and
director; Gerald Zupnick. M. D., who regularly performs abortions at the Parents Aid clinic; and an
unmarried minor, identified by the pseudonym "Mary Moe," who, at the commencement of the suit, was
pregnant, residing at home with her parents, and desirous of obtaining an abortion without informing

them.4

Mary Moe was permitted to represent the “class of unmarried minors in Massachusetts who have
adequate capacity to give a valid and informed consent [to abortion], and who do not wish to involve
their parents.”" Baird v. Bellotti, 393 F. Supp. 847, 850 (Mass. 1975) (Baird I). Initially there was some
confusion whether the rights of minors who wish abortions without parental involvement but who lack
"adequate capacity" to give such consent also could be adjudicated in [443 1 s <22.02~] the suit. The
District Court ultimately determined that Dr Zupnick was entitled to assert the rights of these minors.
See Baird v. Bellotti, 450 F. Supp. 997, 1001, and n. 6 (Mass. 1978).5
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Planned Parenthood League of Massachusetts and Crittenton Hastings House & Clinic, be th
organizations that provide counselling to pregnant adolescents, and Phillip Stubblefield, TM. D.
(intervenors),6 appeared as amici curiae on behalf of the plaintiffs. The District Court "accepted [this
group] in a status something more than amici because of reservations about the adequacy of plaintiffs'

representation [of the plaintiff classes in the suit]." Id., at 999 n. 3.

Defendants in the suit, appellants here in No. 78-329, were the Attorney General of Massachusetts and
the District Attorneys of all counties in the State. Jane Hunerwadel was permitted to intervene as a
defendant and representative of the class of Massachusetts parents having unmarried minor daughters
who then were, or might become, pregnant. She and the class she represents are appellants in No. 78-

330.7

Following three days of testimony, the District Court issued an opinion invalidating 12S. Baird |, supra.
The court rejected appellees' argument that all minors capable of becoming pregnant also are capable of
giving informed consent [443 U S 622.62$ | to an abortion, or that it always is in the best interests of a
minor who desires an abortion to have one. See 393 F. Supp., at 854. But the court was convinced that "a
substantial number of females under the age of 18 are capable of forming a valid consent,” id., at 855,
and "that a significant number of [these] are unwilling to tell their parents,” Id., at 853.

In its analysis of the relevant constitutional principles, the court stated that "there can be no doubt but
that a female's constitutional right to an abortion in the first trimester does not depend upon her calendar
age." Id., at 855-856. The court found no justification for the parental consent limitation placed on that
right by 12S, since it concluded that the statute was "cast not in terms of protecting the minor,.. . but in
recognizing independent rights of parents." Id., at 856. The "independent” parental rights protected by
12S, as the court understood them, were wholly distinct from the best interests of the minor.8

B

Appellants sought review in this Court, and we noted probable jurisdiction. Bellotti v. Baird, 423 U.S.
082 (1975). After briefing and oral argument, it became apparent that 12S was susceptible ofa
construction that "would avoid or substantially modify the federal constitutional challenge to the statute.
Bellotti v. Baird, 428 U.S. 132, 148 (1976) (Bellotti 1). VV therefore vacated the judgment of the District
Court, concluding that it should have abstained and certified to the Supreme Judicial Court of
Massachusetts appropriate questions concerning the meaning of 12S, pursuant to existing [443 u.s. 622.
629) procedure in that State. See Mass. Sup. Jud. Ct. Rule 3:21.

On remand, the District Court certmed nine questions to the Supreme Judicial Court.9 These were
answered in an [443 u.s. 622,630] Opinion styled Baird v. Attorney General, 371 Mass. 741, 360 n. E 2d
288 (1977) (Attorney General) Among the more important aspects of 12S, as authoritatively construed
by the Supreme Judicial Court, arc the following'

1 In deciding whether to grant consent to their daughter’s abortion, parents are required by 12S to
consider exclusively what will serve her best interests. See id., at 746-747, 360 N. E 2d, at 292-293.

2. The provision in 12S that judicial consent for an abortion shall be granted, parental objections
notwithstanding, "for good cause shown" means that such consent shall be granted if found to be in the
minor's best interests. The judge "must disregard all parental objections, and other considerations, which
are not based exclusively" on that standard. Id., at 748, 360 N. E 2d, at 293.

3. Even ifthejudge in a 12S proceeding finds “that the minor is capable of making, and has made, an
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informed and reasonable decision to have an abortion," he is entitled to withhold consent "in
circumstances where he determines that the best interests of the minor will not be served by an abortion."

Ibid., 360 N. E. 2d, at 293.

4. As a general rule, a minor who desires an abortion may not obtain judicial consent without first
seeking both parents' consent. Exceptions to the rule exist when a parent is not available or when the
need for the abortion constitutes "’an emergency requiring immediate action."'!0 Id., at 750, 360 N. E
2d, at 294. Unless a parent is not available, he must be notified of any judicial proceedings brought under
12S. Id., at 755-756, 360 N. E. 2d, at 297. [443 US. 622,631]

5. The resolution of 12S cases and any appeals that follow can be expected to be prompt. The name of
the minor and her parents may be held in confidence. If need be, the Supreme Judicial Court and the
superior courts can promulgate rules or issue orders to ensure that such proceedings are handled
expeditiously. Id,, at 756-758, 360 N. E. 2d, at 297-298.

6. Massachusetts Gen. Laws Ann., ch. 112, 12F (west Supp. 1979), which provides, inter alia, that certain
classes of minors may consent to most kinds of medical care without parental approval, does not apply to
abortions, except as to minors who are married, widowed, or divorced. See 371 Mass., at 758-762, 360
N. E 2d, at 298-300. Nor does the State's common-law "mature minor rule" create an exception to 12S.

Id., at 749-750, 360 N. E 2d, at 294. Sec n. 27, infra.
C

Following the judgment of the Supreme Judicial Court, appellees returned to the District Court and
obtained a stay of the enforcement of 12S until its constitutionality could be determined. Baird v.
Bellotti, 428 F. Supp. 854 (Mass. 1977) (Baird 11). After permitting discovery by both sides, holding a
pretrial conference, and conducting further hearings, the District Court again declared :2S
unconstitutional and enjoined its enforcement. Baird v. Bellotti, 450 F. Supp. 997 (Mass. 1978) (Baird
[11). The court identified three particular aspects of the statute which, in its view, rendered it
unconstitutional.

First, as construed by the Supreme Judicial Court, 12S requires parental notice in virtually every case
where the parent is available. The court believed that the evidence warranted a finding "that many,
perhaps a large majority of 17-year olds are capable of informed consent, as are a not insubstantial
number of 16-year olds, and some even younger." Id., at 1001. In addition, the court concluded that it
would not be in {443 U.S 622.6321the best interests of some "immature™ minors - those incapable of
giving informed consent - even to inform their parents of their intended abortions. Although the court
dec.ned to decide whether the burden of requiring a minor to take her parents to court was, per se, an
impermissible burden on her right to seek an abortion, it concluded that Massachusetts could not
constitutionally insist that parental permission be sought or notice given "in those cases where a court, if
given free rein, would find that it was to the minor's best interests that one or both of her parents not be

informed ., . Id., at 1002.

Second, the District Court held that 12S was defective in permitting ajudge to veto the abortion decision
of a minor found to be capable of giving informed consent. The court reasoned that upon a finding of
maturity and informed consent, the State no longer was entitled to impose legal restrictions upon this
decision. Id., at 1003. Given such a finding, the court could see "no reasonable basis" for distinguishing
between a minor and an adult, and it therefore concluded that 12S was not only "an undue burden in the
due process sense, [but] a discriminatory denial of equal protection [as well]." Id., at 1004,
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Finally, the court decided that 12S suffered tfom what it termed "formal overbreadth,” ibid., because the
statute failed explicitly to inform parents that they must consider only the minor's best interests in
deciding whether to grant consent. The court believed that, despite the Supreme Judicial Court's
construction of 12S, parents naturally would infer from the statute that they were entitled to withhold
consent for other, impermissible reasons. This was thought to create a "chilling effect” by enhancing the
possibility that parental consent would be denied wrongfully and that the minor would 'nave to proceed in

court.

Having identified these flaws in 12S, the District Court considered whether it should engage in “judicial
repair." Id., at 1005. It declined either to sever the statute or to give [443 U s f22. ft33) It @ construction
different from that set out by the Supreme Judicial Court, as that tribunal arguably had invited it to do.
See Attorney General, 371 Mass., at 745-746, 360 N. E. 2d, at 292. The District Court therefore adhered
to its previous position, declaring 12S unconstitutional and permanently enjoining its enforcement. U
Appellants sought review in this Court a second time, and we again noted probable jurisdiction. 439 U.S.

925 (1978).

A child, merely on account of his minority, is not beyond the protection of the Constitution. As the Court
said in In re Gault, 387 U.S. 1,13 (1967), "whatever may be their precise impact, neither the Fourteenth
Amendment nor the Bill of Rights is for adults alone."l_2 This observation, of course, is but the beginning
of the analysis. The Court long has recognized that the status of minors under the law is unique in many
respects. As Mr Justice Frankfurter aptly put it: "Children have a very special place in life which law
should reflect. Legal theories and their phrasing in other cases readily lead to fallacious reasoning if
uncritically transferred to determination [443 u.s. ft22,634] Of a State's duty towards children.” May v.
Anderson, 345 U.S. 528, 536 (1953) (concurring opinion). The unique role in our society of the family,
the institution by which "we inculcate and pass down many of our most cherished values, moral and
cultural,” Moore v. East Cleveland, 431 U.S. 494, 503-504 (1977) (plurality opinion), requires that
constitutional principles be applied with sensitivity and flexibility to the special needs of parents and
children. We have recognized three reasons justifying the conclusion that the constitutional rights of
children cannot be equated with those of adults: the peculiar vulnerability of children; their inability to
make critical decisions in an informed, mature manner; and the importance of the parental role in child
rearing.

A

The Court's concern for the vulnerability of children is demonstrated in its decisions dealing with minors'
claims to constitutional protection against deprivations of liberty or property interests by the State. With
respect to many of these claims, we have concluded that the child's right is virtually coextensive with that
of an adult. For example, the Court has held that the Fourteenth Amendment's guarantee against the
deprivation of liberty without due process of law is applicable to children injuvenile delinquency
proceedings. In re Gault, supra. In particular, minors involved in such proceedings are entitled to
adequate notice, the assistance of counsel, and the opportunity to confront their accusers. They can be
found guilty only upon proof beyond a reasonable doubt, and they may assert the privilege against
compulsory self-incrimination. In re Winship, 397 U.S. 358 (1970); In re Gault, supra. See also Ingraham
v. Wright, 430 U.S. 651, 674 (1977) (corporal punishment of schoolchildren implicates constitutionally
protected liberty interest); cf. Breed v. Jones, 421 U.S. 519 (1975) (Double Jeopardy Clause prohibits
prosecuting juvenile as an adult after an adjudicatory finding in juvenile court that he had violated a
criminal statute). 443 1 s o3s; Similarly, in Goss v. Lopez, 419 U.S. 565 (19"5), the Court held that
children may not be deprived of certain property interests without due process.



US Supreme Court: BELLOTTI v. BAIRD - Parental Consent and the Abortion Decision Page 7 0of 20

These rulings have not been made on the uncritical assumption that the constitutional rights of children
arc indistinguishable from those of adults. Indeed, our acceptance of juvenile courts distinct from the
adult criminal justice system assumes that juvenile offenders constitutionally may be treated differently
from adults. In order to preserve this separate avenue for dealing with minors, the Court has said that
hearings in juvenile delinquency cases need not necessarily "conform with al of the requirements of a
criminal trial or even of the usual administrative hearing." In re Gault, supr.., 30, quoting Kent v.
United States, 383 U.S. 541, 562 (1966). Thus, juveniles are not constitutionally entitled to trial by jury
in delinquency adjudications. McKeiver v. Pennsylvania, 403 U.S. 528 (1971). Viewed together, our
cases show that although children generally are protected by the same constitutional guarantees against
governmental deprivations as are adults, the State is entitled to adjust its legal system to account for
children's vulnerability and their needs for “"concern,... sympathy, and .. . paternal attention.” Id., at 550
(plurality opinion).

B

Second, the Court has held that the States validly may limit the freedom of children to choose for
themselves in the making of important, affirmative choices with potentially serious consequences. These
rulings have been grounded in the recognition that, during the formative years of childhood and
adolescence, minors often lack the experience perspective, and judgment to recognize and avoid choices
that could be detrimental to them. 13 [443 U.S. 622,636

Ginsberg v. New York, 390 U.S. 629 (1968), illustrates well the Court’s concern over the inability of
children to make mature choices, as the First Amendment rights involved are clear examples of
constitutionally protected freedoms of choice. At issue was a criminal conviction for selling sexually
oriented magazines to a minor under the age of 17 in violation of a New York state law, It was conceded
that the conviction could not have stood under the First Amendment if based upon a sale of the same
material to an adult. Id., at 634. Notwithstanding the importance the Court always has attached to First
Amendment rights, it concluded that "even where there is an invasion of protected freedoms ’the power
of the state to control the conduct of children reaches beyond the scope of its authority over adults . .

id., at 638, quoting Prince v. Massachusetts, 321 U.S. 158, 170 (1944). 14 The Court was convinced that
the New York Legislature rationally could conclude that the sale lo children of the magazines in question
presented a danger against which they should be guarded. Ginsberg, supra, at 641. It therefore rejected
the (443 US 622. 637] argument that the New York law violated the constitutional rights of minors. 15

C

Third, the guiding role of parents in the upbringing of their children justifies limitations on the freedoms
of minors. The State commonly protects its youth from adverse governmental action and from their own
immaturity by requiring parental consent to or involvement in important decisions by minors. 16 But an
additional and more important justification for state deference to parental control over children is that "[tJ
he child is not the mere creature of the State; those who nurture him and direct his destiny have the right,
cl tpled with the high duty, to recognize and prepare him for additional obligations.” Pierce v. Society of
Sisters, 268 U.S. 510, 535 (1925). "The duty to prepare the child for additional obligations'. ., J4431 s
022.6381 must be read to include the inculcation of moral standards, religious beliefs, and elements of
good citizenship." Wisconsin v. Yoder, 406 U.S. 205, 233 (1972). This affirmative process of teaching,
guiding, and inspiring by precept and example is essential to the growth of young people into mature,
socially responsible citizens.

We have believed in this country that this process, in large part, is beyond the competence of impersonal
political institutions. Indeed, affirmative sponsorship of particular ethical, religious, or political beliefs is
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something we expect the State not to attempt in a society constitutionally committed to the ideal of
individual liberty and freedom of choice. Thus, "[i]t is cardinal with us that the custody, care and nurture
of the child reside first in the parents, whose primary function and freedom include preparation for
obligations the state can neither supply nor hinder." Prince v. Massachusetts, supra, at 166 (emphasis

added).

Unguestionably, there are many competing theories about the most effective way for parents to fulfill
their central role in assisting their children on the way to responsible adulthood. While we do not pretend
any special wisdom on this subject, we cannot ignore that central to many of these theories, and deeply
rooted in our Nation's history and tradition, is the belief that the parental role implies a substantial
measure of authority over one's children. Indeed, "constitutional interpretation has consistently
recognized that the parents' claim to authority in their own household to direct the rearing of their
children is basic in the structure of our society." Ginsberg v. New York, supra, at 639.

Properly understood, then, the tradition of parental authority is not inconsistent with our tradition of
individual liberty; rather, the former is one of the basic presuppositions of the latter. Legal restrictions on
minors, especially those supportive of the parental role, may be important to the child’s chances for the
full growth and maturity that make eventual [443 u.s 622.639] participation in a free society meaningful
and rewarding. 17 Under the Constitution, the State can "properly conclude that parents and others,
teachers for example, who have [the] primary responsibility for children's well-being are entitled to the
support of laws designed to aid discharge of that responsibility." Ginsberg v. New York. 390 U.S., at

639. Ls
Il

With these principles in mind, we consider the specific constitutional questions presented by these
appeals. In 12S, Massachusetts has attempted to reconcile the constitutional right of a woman, in
consultation with her physician, to choose to terminate her pregnancy as established by Roe v. Wade, 410
U.S. 113 (1973), anil Doe v. Bolton, 410 U.S. 179 (1973), with the special interest of the State in
encouraging an unmarried pregnant minor to seek the advice of her parents in making the important
decision whether or not to bear a child. As noted above, 12S was before us in Bellotti 1, 428 U.S. 132
(1976), where we remanded the case for interpretation of its provisions by the Supreme Judicial Court of
Massachusetts. We previously had held in Planned Parenthood of Central Missouri v. Danforth, 428 U.S.
52 (1976), that a State could not lawfully authorize an absolute parental veto over the decision of a minor
to terminate her pregnancy. Id., at 74. In (443 u.s 622.640] Bellotti I, supra, we recognized that 12S could
be read as "fundamentally different from a statute that creates a parental veto,™ 428 U.S., ut 145, thus
"avoiding] or substantially modifying] the federal constitutional challenge to the statute.” Id., at 148.
The question before us - in light of what we have said in the prior cases - is whether 12S, as
authoritatively interpreted by the Supreme Judicial Court, provides for parental notice and consent in a
manner that does not unduly burden the right to seek an abortion. See id., at 147.

Appellees and intervenors contend that even as interpreted by the Supreme Judicial Court of
Massachusetts 12S does unduly burden this right. They suggest, for example, that the mere requirement
of parental notice constitutes such a burden. As stated in Part Il above, however, parental notice and
consent arc qualifications that typically may be imposed by the State on a minor's right to make
important decisions. As immature minors often lack the ability to make fully informed choices that take
account of both immediate and long-range consequences, a State reasonably may determine that parental
consultation often is desirable and in the best interest of the minor. 19 It may further determine, as a
general proposition, that such consultation is particularly desirable with respect to the abortion decision -
one that for some people raises profound moral and religious ci neems.20 As MR. JUSTICE STEWART
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wrote in concurrence in Planned Parenthood of Central Missouri v. Danforth, supra, at 9 1:

"There can be little doubt that the State furthers a constitutionally permissible end by encouraging
an unmarried 1443 u.s 622.6411pregnant minor to seek the help and advice of her parents in making
the very important decision whether or not to bear a child. That is a grave decision, and a girl of
tender years, under notional stress, may be ill-equipped to make it without mature advice and
emotional support, u seems unlikely that she will obtain adequate counsel and support from the
attending physician at an abortion clinic, where abortions for pregnant minors frequently take

place." (Footnote 0mitted.)2\ [443 U.S. 622,642]

But we are concerned here with a constitutional right to seek an abortion. The abortion decision differs in
important ways from other decisions that may be made during minority. The need to preserve the
constitutional right and the unique nature of the abortion decision, especially when made by a minor,
require a State to act with particular sensitivity when it legislates to foster parental involvement in this

matter.

A

The pregnant minor's options are much different from those facing a minor in other situations, such as
deciding whether to marry. A minor not permitted to marry before the age of majority is required simply
to postpone her decision. She and her intended spouse may preserve the opportunity for later marriage
should they continue to desire it. A pregnant adolescent, however, cannot preserve for long the
possibility of aborting, which effectively expires in a matter of weeks from the onset of pregnancy.

Moreover, the potentially severe detriment facing a preb.iant woman, see Roe v. Wade, 410 U.S,, at 153.
Is not mitigated by her minority. Indeed, considering her probable education, employment skills,

financial resources, and emotional maturity, unwanted motherhood may be exceptionally burdensome for
aminor. In addition, the fact of having a child brings with it adult legal responsibility, for parenthood,
like attainment of the age of majority, is one of the traditional criteria for the termination of the legal
disabilities of minority. In sum, there are few situations in which denying a minor the right to make an
important decision will have consequences so grave and indelible.

Yet, an abortion may not be the best choice for the minor. The circumstances in which this issue arises
will vary widely. In a given case, alternatives to abortion, such as marriage to the father of the child,
arranging for its adoption, or assuming the responsibilities of motherhood with the assured support of
[443 u.s. 622,6431family, may be feasible and relevant to the minor's best interests. Nonetheless, the
abortion decision is one that simply cannot be postponed, or it will be made by default with far-reaching

conseguences.

For these reasons, as we held in Planned Parenthood of Central Missouri v. Danforth, 428 U.S., at 74.
"the State may not impose a blanket provision .. . requiring the consent of a parent or person in loco
parentis as a condition for abortion of an unmarried minor during the first 12 weeks of her pregnancy.”
Although, as stated in Part 1l, supra, such deference to parents may be permissible with respect to other
choices facing a minor, the unique nature and consequences of the abortion decision make it
inappropriate "to give a third party an absolute, and possibly arbitrary, veto over the decision of the
physician and his patient to terminate the patient's pregnancy, regardless of the reason for withholding
the consent." 428 U.S., at 74. We therefore conclude that if the State decides to require a pregnant minor
to obtain one or both parents' consent to an abortion, it also must provide an alternative procedure22
whereby authorization for the abortion can be obtained.
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A pregnant minor is entitled in such a proceeding to show either: (1) that she is mature enough and well
enough informed to make her abortion decision, in consultation with her physician, independently of her
parents' wishes;23 or [443 u.s 622,644] (2) that even if she is not able to make this decision independently,
the desired abortion would be in her best interests. The proceeding in which this showing is made must
assure that a resolution of the issue, and any appeals that may follow, will be completed with anonymity
and sufficient expedition to provide an effective opportunity for an abortion to be obtained. In sum, the
proceduie must ensure that the provision requiring parental consent does not in fact amount to the
"absolute, and possibly arbitrary, veto" that was found impermissible in Danforth. Ibid.

B

It is against these requirements that 12S must be tested. \WWe observe initially that as authoritatively
construed by the highest court of the State, the statute satisfies some of the concerns that require special
treatment of a minor's abortion decision. It provides that if parental consent is refused, authorization may
be "obtained by order of ajudge of the superior court for good cause shown, after such hearing as he
deems necessary." A superior court judge presiding over a 12S proceeding "must disregard all parental
objections, and other considerations, which are not based exclusively on what would serve the minor's
best interests."24 Attorney General, [443 u.s. 622.645] 371 Mass., at 748, 360 N. E, 2d, at 293. The
Supreme Judicial Court also stated: "Prompt resolution of a [ 12S] proceeding may be expected. ... The
proceeding need not be brought in the minor's name and steps may be taken, by impoundment or
otherwise, to preserve confidentiality as to the minor and her parents.... [W]e believe that an early
hearing and decision on appeal from ajudgment of a Superior Court judge may also be achieved." Id., at
757-75g, 360 N. E. 2d, at 298. The court added that if these expectations were not met, cither the superior
court, in the exercise of its rulemaking power, or the Supreme Judicial Court would be willing to
eliminate any undue burdens by rule or order. Ibid.25

Despite these safeguards, which avoid much of what was objectionable in the statute successfully
challenged in Danforth, 12S falls short of constitutional standards in certain respects. \We now consider
these. (443 Us. 622. 6461

(1)

Among the questions certified to the Supreme Judicial Court was whether 12S permits any minors -
mature or immature - to obtain judicial consent to an abortion without any parental consultation
whatsoever. See n. 9, supra. The state court answered that, in general, it does not. "[TJhe consent required
by [ 12S must] be obtained for every nonemergency abortion where the mother is less than eighteen years
of age and unmarried." Attorney General, supra, at 750, 360 N. E 2d. at 294. The text of 12S itself states
an exception to this rule, making consent unnecessary from any parent who has "died or has deserted his
or her family."26 The Supreme Judicial Court construed the statute as containing an additional exception:
Consent need not be obtained "where no parent (or statutory substitute) is available." 371 Mass., at 750.
360 N. E 2d. at 294. The court also ruled that an available parent must be given notice of any judicial

proceedings brought by a minor to obtain consent for an abortion.27 Id., at 755-756, 360 N. E 2d, at 29".
1443 U.S. 622. 64']

We think that, construed in this manner, 12S would impose an undue burden upon the exercise by minors
of the right to seek an abortion. As the District Court recognized, "there are oarents who would obstruct,
and perhaps altogether prevent, the minor's right to go to court." Baird Ill, 450 F. Supp., at 1001. There is
no reason to believe that this would be so in the majority of cases where consent is withheld. But many
parents hold strong views on the subject of abortion, and young pregnant minors, especially those living
at home, are particularly vulnerable to their parents' efforts to obstruct both an abortion and their access
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to court. It would be unrealistic, therefore, to assume that the mere existence of a legal right to seek relief
in superior court provides an effective avenue of relief for some of those who need it the most.

We conclude, therefore, that under state regulation such as that undertaken by Massachusetts, every

. nor must have the opportunity - if she so desires - to go directly to a court without first consulting or
notifying her parents. If she satisfies the court that she is mature and well enough informed to make
intelligently the abortion decision on ner own, the court must authorize her to act without parental
consultation or consent. If she fails to satisfy the court that she is competent to make this decision
independently, she must be permitted to show that an abortion nevertheless would be in her [443 U.S. 622.
648] best interests. If the court is persuaded that it is, the court must authorize the abortion, If, however,
the court is not persuaded by the minor that she is mature or that the abortion would be in her best

interests, it may decline to sanction the operation.

There is, however, an important state interest in encouraging a family rather than ajudicial resolution of
a minor's abortion decision. Also, as we have observed above, parents naturally take an interest in the
welfare of their children - an interest that is particularly strong where a normal family relationship exists
and where the child is living with one or both parents. These factors properly may be taken into account
by a court called upon to determine whether an abortion in fact is in a minor's best interests. If, all things
considered, the court determines that an abortion is in the minor's best interests, she is entitled to court
authorization without any parental involvement. On the other hand, the court may deny the abortion
request of an immature minor in the absence of parental consultation if it concludes that her best interests
would be served thereby, or the court may in such a case defer decision until there is parental
consultation in which the court may participate. But this is the full extent to which parental involvement
may be required.28 For the reasons stated above, the constitutional right to seek an abortion may not be
unduly burdened by state-imposed conditions upon initial access to court.

(2)

Section 12S requires that both parents consent to a minor's abortion, The District Court found it to be
"custom™ to perform other medical and surgical procedures on minors with the consent of only one
parent, and it concluded that "'nothing about abortions ... requires the minor's interest to be treated [413
u S. 622.649 1differently.” Baird I, 393 F. Supp., at 852, See Baird Ill, supra, at 1004 n. 9.

We are not persuaded that, as a general rule, the requirement of obtaining both parents' consent
unconstitutionally burdens a minor's right to seek an abortion. The abortion decision has implications far
broader than those associated with most other kinds of medical treatment. At least when the parents are
together and the pregnant minor is living at home, both the father and mother have an interest - one
normally supportive - in helping to determine the course that is in the best interests of a daughter
Consent and involvement by parents in important decisions by minors long have been recognized as
protective of their immaturity. In the case of the abortion decision, for reasons we have stated, the focus
of the parents' inquiry should be the best interests of their daughter. As every pregnant minor is entitled
in the first instance to go directly to the court for a judicial determination without prior parental notice,
consultation, or consent, the general rule with respect to parental consent does not unduly burden the
constitutional right. Moreover, where the pregnant minor goes to her parents and consent is denied, she
still must have recourse to a prompt judicial determination of her maturity or F*&t intcrests.29

3

Another of the questions certified by the District Court to the Supreme Judicial Court was the following:
"If the superior court finds that the minor is capable [of making], and has, in fact, made and adhered to,
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an informed and reasonable decision to have an abortion, may the court refuse its consent based on a
finding that a parent's, or its own, contrary decision [443 US 622.650] is a better one?" Attorney General,
371 Meass., at 747 n. 5, 360 N. E, 2d, at 293 n. 5. To this the state court answered:

"[W]e do not view the judge's role as limited to a determination that the minor is capable of
making, and has made, an informed and reasonable decision to have an abortion. Certainly the
judge must make a determination of those circumstances, but, if the statutory role of the judge to
determine the best interests of the minor is to be carried out. he must make a finding on the basis of
all relevant views presented to him. We suspect that the judge will give great weight to the minor's
determination, if informed and reasonable, but in circumstances where he determines that the best
interests of the minor will not be served by an abortion, the judge's determination should prevail,
assuming that his conclusion is supported by the evidence and adequate findings of fact." Id., at
748, 360 N.E. 2d, at 293.

The Supreme Judicial Court's statement reflects the general rule that a State may require a ninor to wait
until the age of majority before being permitted to exercise legal rights independently. See n. 23, supra.
But we are concerned here with the exercise of a constitutional right of unique character. See supra, at
642-643. As stated above, if the minor satisfies a court that she has attained sufficient maturity to make a
fully informed decision, she then is entitled to make her abortion decision independently. We therefore
agree with the District Court that 12S cannot constitutionally permit judicial disregard of the abortion
decision ol a minor who has been determined to be mature and fully competent to assess the implications
of the choice she has made.30 [443 US 622.651 |

v

Although it satisfies constitutional standards in large part, 12S falls rhort of them in two respects: First, it
permits judicial authorization for an abortion to be withheld from a minor who is found by the superior
court to be mature and fully competent to make this decision independently. Second, it requires parental
consultation or notification in every instance, without affording the pregnant minor an opportunity to
receive an independent judicial determination that she is mature enough to consent or that an abortion
would be in her best interests.3J Accordingly, we affirm the judgment of the District Court insofar as it
invalidates this statute and enjoins its enforcement.32

Affirmed.

Footnotes

[Footnote J j The court promptly issued a restraining order which remained in effect until its decision on
the merits. Subsequent stays of enforcement were issued during the complex co ;e of this litigation,
with the result that Mass. Gen. Laws Ann., ch. 112, 12S (West Supp. 1979), new. has been enforced by
Massachusetts.

[Footnote 2] As originally enacted, 12S was designated as 12P of chapter 112, In 1977, the provision was
renumbered as 12S, and the numbering of subdivisions within the section was eliminated. No changes of
substance were made. We shall refer to the section as 12S throughout this opinion.

[Footnote 3] The proceedings before the court and the substance of its opinion are described in detail in
Bellotti v. Baird, 428 U.S. 132, 136-143 (1976).

[Footnote 4] Three other minors in similar circumstances were named in the complaint, but the complaint
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was dismissed as to them for want of proof of standing. That decision has not been challenged on appeal.

[Footnote 5] Appellants argue that these “immature” minors never were before the District Court and that
the court's remedy should have been tailored to grant reliefonly to the class of "mature™ minors. It is
apparent from the District Court's opinions, however, that it considered the constitutionality of 12S as
applied to all pregnant minors who might be affected by it. We accept that the tights of this entire
category of minors properly were subject to adjudication.

[Footnote 6] In 1978, the District Court permitted postjudgment intervention by these parties, who now
appear jointly before this Court as intervenor-appellees.

[Footnote 7] As their positions arc closely aligned, if not identical, appellants in Nos. 78-329 and 78-330
are hereinafter referred to collects 'y as appellants.

[Footnote 8] One member of the three-judge court dissented, arguing that the decision of the majority to
allow IME*y Moe to proceed in the case without notice to her parents denied them their parental rights
without due process of law, and that 12S was consistent with the decisions of this Court recognizing the
propriety of parental control over the conduct of children. See 393 F. Supp., at 857-865.

[Footnote 9] The nine questions certified by the District Court, with footnotes omitted, are as follows:"I.
What s'andards, if any, does the statute establish for a parent to apply when considering whether or not to
grant consent? "a) Is the parent to consider ’exclusively ... what will serve the child's best interest'? ")
If the parent is not limited to considering exclusively the minor's best interests, can the parent take into
consideration the ’long-term co 'sequences to the family and her parents' marriage relationship'? "O
Other? 2. What standard or standards is the superior court to apply? "a) Is the superior court to disregard
all parental objections that are not b”*scd exclusively on what would serve the minor's best interests? ''b)
If the superior court finds at the minor is capable, and has, in iact, made and adhered to, an informed
and reasonable decision to have an abortion, may the court refuse its consent based on a finding that a
parent's, or its own, contrary decision is a better one? "c) Other? "3. Does the Massachusetts law permit a
minor (a) ’capable of giving informed consent,' or (b) *incapable of giving mformed consent,’ 'to obtain
[a court] order without parental consultation'? "4. If the court answers any of question 3 in the
affirmative, may the superior court, for good cause shown, enter an order authorizing an abortion, (a),
without prior notification to the parents, and (b), without subsequent notification? "5, Will the Supreme
Judicial Court prescribe a set of procedures to implement ¢. 112, [ 12S] which will expedite the
application, hearing and decision phases of the superior court proceeding provided thereunder? Appeal?
"6. To what degree do the standards and procedures set forth in c. 112, 12F (Stat. 1975, c. 564),
authorizing minors to give consent to medical and dental care in specified circumstances, parallel the
grounds and procedures for showing good cause under c. 112, [ 12Sj? "'7. May a minor, upon a showing
of indigency, have court-appointed counsel? "s. Is it a defense to his criminal prosecution if a physician
performs an abortion solely with the minor's own, valid, consent, that he reasonably, 1443 US 622.630|
and in good faith, though erroneously, believed that she was eighteen or more years old or had been
married? "9. Will the Court make any other comments about the statute which, in its opinion, might assist
us in determining whet! er it infringes the United States Constitution?"

[Footnote,] 0] Section 12S itself dispenses with the need for the consent of any parent who "has died or
has deserted his or her family."

[Footnote 11] The dissenting judge agreed that the State could not permit ajudge to override the decision

ot a minor found to be mature and capable of giving informed consent to an abortion. He disagreed with
the remainder of the court's conclusions: the best-interests limitation on the withholding of parental
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consent in the Supreme Judicial Court's opinion, he argued, must be treated as if part of the statutory
language itself; and he read the evidentiary record as proving that only rarely would a pregnant minor's
interests be disserved by consulting with her parents about a desired abortion. He also noted the value to
ajudge in a 12S proceeding of having the parents before him as a source of evidence as to the minor's
maturity and whft course would serve her best interests. See Baird 111, 450 F. Supp., at 1006-1020.

[Footnote 12] Similarly, the Court said in Planned Parenthood of Central Missouri v. Danforth, 428 U.S.
52, 74 (1976): "Constitutional rights do not mature and come into being magically only when one attains
the state-defined age of majority. Minors, as well as adults, are protected by the Constitution and possess

constitutional rights."

[Footnote 13] As MR. JUSTICE STEWART wrote of the exercise by minors of the First Amendment
rights that "secur[e].. . the liberty of each man to [443 US. 622.63] decide for himself what he will read
and to what he will listen," Ginsberg v. New York, 390 U.S. 629, 649 (1968) (concurring in result): "[A]t
least in some precisely delineated areas, a child - like someone in a captive audience - is not possessed of
that full capacity for individual choice which is the presupposition of First Amendment guarantees. It is
only upon such a premise, | should suppose, that a State may deprive children of other rights - the right to
marry, for example, or the right to vote - deprivations that would be constitutionally intolerable for
adults.” 1d., at 649-650 (footnotes omitted).

[Footnote 14] In Prince an adult had permitted a child in her custody lu sell religious literature on a
public sheet in violation of a state child-labor statute. The child had been permitted to engage in this
activity upon her own sincere request. 321 U.S., at 162. In upholding the adult's conviction under the
statute, we found that “the interests of society to protect the welfare of children™ and to give them
"opportunities for growth into free and independent well-developed men and citizens," id., at 165,
permitted the Stale to enforce its statute, which ”[c]onccdedly .. . would be invalid," id., at 167, if made

applicable to adults.

[Footnote 15] Although the State has considerable latitude in enacting laws affecting minors on the basis
of their lesser capacity for mature, affirmative choice, Tinker v. Des Moines School Dist., 393 U.S. 503
(1969), illustrates that it may rot arbitrarily deprive them of their freedom of action altogether. The Court
held in Tinker that a schoolchild's First Amendment freedom of expression entitled him, contrary to
school policy, to attend school wearing a black armband as a silent protest against American involvement
in the hostilities in Vietnam. The Court acknowledged that the State was permitted to prohibit conduct
otherwise shielded by the Constitution that "for any reason - whether it stems from time, place, or type of
behavior - materially disrupts classwork or involves substantial disorder or invasion of the rights of
others,” Id., at 513. It upheld the First Amendment right of the schoolchildren in that case, however, not
only because it found no evidence in the record that their wearing of black armbands threatened any
substantial interference with the proper objectives of the school district, but also because it appeared that
the challenged policy was intended primarily to stifle any debate whatsoever - even nondisruptivc
discussions - on important political and moral issues. See id., at 510.

[FogtnoteJe] See, e. g., Mass. Gen. Laws Ann., ch. 207 7, 24. 25, 33, 33A (West 1958 and Supp. 1979)
(parental consent required for marriage of person under 18); Mass. Gen. Laws Ann., ch. 119, 55A (West
Supp, 1979) (waiver of counsel by minor injuvenile delinquency proceedings must be made through
parent or guardian).

[Footnote L7] See Hafen, Children's Liberation and the New Egalitarianism: Some Reservations About
Abandoning Children to Their "Rights,” 1976 B. Y U. L. Rev. 605.
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[Footnote 18] The Court's opinions discussed in the text above - Pierce, Yoder, Prince, and Ginsberg - all
have contributed to a line of decisions suggesting the existence of a constitutional parental right against
undue, adverse interference by the State. See also Smith v. Organization of Foster Families, 431 U.S.
816, 842-844 (1977); Carey v. Population Services International, 431 U.S. 678, 708 (1977) (opinion of
POWELL, J.); Moore v f ist Cleveland, 431 U.S. 494 (1977) (plurality opinion); Stanley v. Illinois, 405
U.S. 645, 651 (1972); Meyer v. Nebraska, 262 U.S. 390, 399 (1923). Cf. Parhamv. J. R,, 442 U.S. 584

(1979); id., at 621 (STEWART, J., concurring in result).

[Footnote 19] In Planned PareiPhood of Central Missouri v. Danforth, 428 U.S., at 75, "[w]c emphasize
[d] that our holding . . . [did] not suggest that every minor, regardless of age or maturity, may give
effective consent for termination of her pregnancy."

[Footnote 20] The expen testimony at the hearings in the District Court uniformly was to the effect that
parental involvement in a minor's abortion decision, if compassionate and supportive, was highly
desirable. The findings of the court reflect this consensus. See Baird I, 393 F. Supp., at 853.

[Footnote 21] MR. JUSTICE STEWAR PS concurring opinion in Danforth underscored the need for
parental involvement in minors' abortion decisions by describing the procedures followed at the clinic
operated by the Parents Aid Society and Dr. Gerald Zupnick: "The counseling ... occurs entirely on the
day the abortion is to be performed .... It lasts for two hours and takes place ingroupsit include both
minors and adults who are strangers to one another.... The physician takes no part in this counseling
process .... Counseling is typically limited to a description of abortion procedures, possible
complications, and birth control techniques ,, .. "The abortion itself takes five to seven minutes .... The
physician has no prior contact with the minor, and on the days that abortions are being performed at the
[clinic], the physician ... may be performing abortions on many other adults and minors .... On busy
days patients are scheduled in separate groups, consisting usually of five patients . ... After the abortion
[the physician] spends a brief period with the minor and others in the group in the recovery room

428 U.S., at 91-92, n. 2, quoting Brief for Appellants in Bellotti 1, O. T. 1975, No. 75-73, pp. 43-44. In
Roe v, Wade, 410 U.S. 113 (1973), and Doe v. Bolton. 410 U.S. 179 (1973), we emphasized the
importance of the role of the attending physician. Those cases involved adult women presumably capable
of selecting and obtaining a competent physician. In this case, however, we are concerned only with
minors who, according to the record, may range in age from children of 12 years to 17-vear-old
teenagers. Even the latter are less likely than adults to know or be able to recognize ethical, qualified
physicians, or to have the means to engage such professionals. Many minors who bypass their parents
probably will resort to an abortion clinic, without being able to distinguish the competent and ethical
from those that are incompetent or unethical.

[Footnote 22] As 12S provides for involvement of the slate superior court in minors' abortion decisions,
we discuss the alternative procedure described in the text in terms ofjudicial proceedings. We do not
suggest, however, that a State choosing to require parental consent could not delegate the alternative
procedure to ajuvenile court or an administrative agency or officer, Indeed, much can be said for
employing procedures and a forum less formal than those associated with a court of general jurisdiction.

[Footnote 23] The nature of both the State's interest in fostering parental authority and the problem of
determining "maturity” makes clear why the State generally may resort to objective, though inevitably
arbitrary, criteria such as age limits, marital status, or membership in the Armed Forces for lifting some
or all of the legal disabilities of minority. Not only is it difficult to |443 US 622. M4| define, let alone
determine, maturity, but also the fact that a minor may be very nuch an adult in some respects does not
mean that his or her need and opportunity for growth under parental guidance and discipline have ended
As discussed in the text, however, the peculiar nature of the abortion decision requires the opportunity
for case-by-case evaluations of the maturity ot pregnant minors.
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[Footnote 24] The Supreme Judicial Court held that 12S imposed this standard on the superior court in
large part because it construed the statute as containing the same restriction on parents. See supra, at 630.
The court concluded that the judge should not be entitled "to exercise his authority on a standard broader
than that to which a parent must adhere." Attorney General, 371 Mass., at 748, 360 N. E. 2d, at 293.
Intervenors argue that, assuming state-supported parental involvement in the minor's abortion decision is
permissible, the State may not endorse [443 US 622,645] the withholding of parental consent for any
reason not believed to be in the minor's best interests. They agree with the District Court that, even
though 12S was construed by the highest state court to impose this restriction, the statute is flawed
because the restriction is not apparent on its face. Intervenors thus concur in the District Court’s
assumption that the statute will encourage parents to withhold consent for impermissible reasons. See
Baird 111, 450 F. Supp., at 1004-1005; Baird II, 428 F. Supp. 854, 855-856 (Mass. 1977). There is no
basis for this assertion. As a general rule, the inteipretation of a state statute by the State's highest court
"is as though written into the ordinance itself," Poulos v. New Hampshire, 345 U.S. 395, 402 (1953), and
we arc obliged to view the restriction on the parental-consent requirement “as if [ 12S] had been so
amended by the [Massachusetts] legislature." Winters v. New York, 333 U.S. 507, 514 (1948).

[Footnote 25] Intervenors take issue with the Supreme Judicial Court’s assurances that judicial
proceedings will provide the necessary confidentiality, lack of procedural burden, and speed of
resolution. In the absence of any evidence as to the operation ofjudicial proceedings under 12S - and
there is none, since appellees successfully sought to enjoin Massachusetts from putting it into effect - we
must assume that the Supreme Judicial Court's judgment is correct.

[Footnote 26] The statute also provides that "[i]f both parents have died or have deserted their family,
consent of the mother's guardian or other person having duties similar to a guardian, or any person who
had assumed the care and custody of the mother is sufficient.”

[Footnote 27] This reading of the statute requires parental consultation and consent more strictly than
appellants themselves previously believed was necessary. In their first argument before this Court, and
again before the Supreme Judicial Court, appellants argued that 12S was not intended to abrogate
Massachusetts' common-law "mature minor" rule as it applies to abortions. See 428 U.S., at 144. They
also suggested that, under some circumstances, 12S might permit even immature minors to obtain

judicial approval for an abortion without any parental consultation. See 428 U.S., at 145; Attorney
General, supra, at 751, 360 N. E 2d, at 294. 'Hie Supreme Judicial Court sketched the outlines of the
mature minor rule that would apply in the absence of 12S: "The mature minor rule calls for an analysis of
the nature of the operation, its likely benefit, and the capacity of the particular minor tc understand fully
what the medical procedure involves.. .. Judicial intervention is not required. If [443 US 622.647@judicial
approval is obtained, however, the doctor is protected from a subsequent claim that the circumstances did
not warrant his reliance on the mature minor rule, and, of course, the minor patient is afforded advance
protection against a misapplication of the rule." Id., at 752, 360 N. E 2d, at 295. "We conclude that, apart
from statutory limitations which arc constitutional, where the best interests of a minor will be served b>
not notifying his or her parents of intended medical treatment and where the minor is capable of giving
informed consent to that treatment, the mature minor rule applies in this Commonwealth.” Id., at 754,
360 N. E 2d, at 296. The Supreme Judicial Court held that the common-law mature minor rule was
inapplicable to abortions because it had been legislatively superseded by 12S.

[Footnote 28] Of course, if the minor consults with her parents voluntarily and they withhold consent,
she is free to seek judicial authorization for the abortion immediately.

[Footnote 29] There will be cases where the pregnant minor has received approval of the abortion

decision bv one parent. In that event, the parent can support the daughter's request for a prompt judicial
determination, and the parent's support should be given great, if not dispositive, weight.
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[Footnote 30] Appellees and intervenors have argued that 12S violates the Equal Protection Clause of the
Fourteenth Amendment. As we have concluded that the statute is constitutionally infirm for other
reasons, there is no need to consider this question.

[F oo..iote_31] Section 12S evidently applies to all nonemergency abortions performed on minors, without
regard to the period in pregnancy during which the procedure occurs. As the court below recognized,
most abortions are performed during the early stages of pregnancy, before the end of the first trimester.
See Baird Ill, 450 F. Supp., at 1001; Baird I, 393 F. Supp., at 853. This coincides approximately with the
pre-viability period during which a pregnant woman's right to decide, in consultation with her physician,
to have an abortion is most immune to state intervention. See Roe v. Wade, 410 U.S., at 164-165. The
propriety of parental involvement in a minor's abortion decision docs not diminish as the pregnancy
progresses and legitimate concerns for the pregnant minor health increase. Furthermore, the opportunity
for direct access to court which we have described is adequate to safeguard throughout pregnancy the
constitutionally protected interests of a minor in the abortion decision. Thus, although a significant
number of abortions within the scope of 12S might be performed during the later stages of pregnancy, we
do not believe a different analysis of the statute is required for them.

[Footnote 32] The opinion of MR. JUSTICE STEVENS, concurring in the judgment, joined by three
Members of the Court, characterizes this opinion as "advisory" 443 US 622 652] and the questions it
addresses as "hypothetical." Apparently, this is criticism of our attempt to provide seme guidance as to
how a State constitutionally may provide for adult involvement - either by parents or a state official such
as ajudge - in the abortion decisions of minors. In view of the importance of the issue raised, and the
protracted litigation to which these parties already have been subjected, we think it would be
irresponsible simply to invalidate 12S without stating our \ iews as to the controlling principles, The
statute before us today is the same one that was here in Bellotti 1. The issues it presents were not then
deemed "hypothetical.” In a unanimous opinion, we remanded the case with directions that appropriate
questions be certified to the Supreme Judicial Court of Massachusetts “concerning the meaning of [ 12S]
and the procedure it imposes.”" 428 U.S., at 151. We directed that this be done because, as stated in the
opinion, we thought die construction of 12S urged by appellants would "avoid or substantially modify the
federal constitutional challenge to the statute.” Id., at 148. The central feature of 12S was its provision
that a state-court judge could make the ultimate decision, when necessary, as to the exercise by a minor
of the right to an abortion. See id., at 145. We held that this "would be fundamentally different from a
statute that eicates a parental veto' [of the kind rejected in Danforth.]" Ibid. (footnote omitted). Thus, all
Members of the Court agreed that providing for decisionmaking authority in ajudge was not the kind of
veto power held invalid in Danforth. The basic issues that were before us in Bellotti | remain in the case,
sharpened by the  nstruction of 12S by the Supreme Judicial Court.

MR. JUSTICE REHNQUIST, concurring.

Ijoin the opinion of MR. JUSTICE POWELL and the judgment of the Court. At such time as this Court
is willing to 443 US. 622. 652 reconsider its earlier decision in Planned Parenthood of Central Missouri \ .
Danforth, 428 U.S. 52 (1976), in which 1joined the opinion of MR. JUSTICE WHITE, dissenting in part.
I shall be more than willing to participate in that task. But unless and until that time comes, literally
thousands ot judges cannot be left with nothing more than the guidance offered by a truly fragmented

laiding of this Court

MR. JUSTICE STEVENS, with whom MR. JUSTICE BRENNAN, MR. JUSTICE MARSHALL, and
MR. JUSTICE BLACKMUN join, concurring in the judgment.

In Roe V. Wade, 410 U.S. 113, the Court held that a woman’s right to decide whether to terminate a
pregnancy is [4431 s. »02. 653] entitled to constitutional protection. In Planned Parenthood of Central
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Missouri v. Danforth, 428 U.S. 52, 72-75, the Court held that a pregnant minor's right to make the
abortion decision may not be conditioned on the consent of one parent. | am persuaded that these
decisions require affirmance of the District Court's holding that the Massachusetts statute is

unconstitutional.

The Massachusetts statute is, on its face, simple and straightforward. It provides that every woman under
18 who has not married must secure the consent of both her parents before receiving an abortion. "It one
or both of the mother's parents refuse such consent, consent may be obtained by order of ajudge of the
superior court for good cause shown." Mass. Gen. Laws Ann., ch. 112, 12S (West Supp. 1979).

Whatever confusion or uncertainty might have existed as to how this statute was to operate, see Bellotti
v. Baird, 428 U.S. 132, has been eliminated by the authoritative construction of its provisions by the
Massachusetts Supreme Judicial Court. See Baird v. Attorney General, 371 Mass. 741, 360 N. E 2d 288
(1977). The statute was construed to require that every minor who wishes an abortion must first seek the
consent of both parents, unless a parent is not available or unless the need for the abortion constitutes

" an emergency requiring immediate action.™ Id., at 750, 360 N. E. 2d, at 294. Both parents, so long as
they are available, must also receive notice ofjudicial proceedings brought under the statute by the
minor. In those proceedings, the task of the judge is to determine whether the best interests of the minor
will be served by an abortion. The decision is his to make, even if he finds “that the minor is capable of
making, and has made, an informed and reasonable decision to have an abortion.” Id., at 748, 360 N. E
2d, at 293. Thus, no minor in Massachusetts, no matter how mature and capable of informed
decisionmaking, may receive an abortion without the consent [443 US. 622,654] of either both her parents
or a superior court judge. In every instance, the minor's decision to secure an abortion is subject to an

absolute third-party veto.l

In Planned Parenthood of Central Missouri v. Danforth, supra, this Court invalidated statutory provisions
requiring the consent of the husband of a married woman and of one parent of a pregnant minor to an
abortion. As to the spousal consent, the Court concluded that "we cannot hold that the State has the
constitutional authority to give the spouse unilaterally the ability to prohibit the wife from terminating
her pregnancy, when the State itself lacks that right." 428 U.S., at 70. And as to the parental consent, the
Court held that "[j]ust as with the requirement of consent from the spouse, so here, the State does not
have the constitutional authority to give a third party an absolute, and possibly arbitrary, veto over the
decision of the physician and his patient to terminate the patient's pregnancy, regardless of the reason for
withholding the consent.” Id., at 74. These holdings, | think, equally apply to the Massachusetts statute.
The differences between the two statutes are few. Unlike the Missouri statute, Massachusetts requires the
consent of both of the woman's parents. It does, of course, provide an alternative in the form of a suit
initiated by the woman in superior court. But in that proceeding, the judge is afforded an absolute veto
over the minor's decisions, based on his judgment of her best interests. In Massachusetts, then, as in
Missouri, the Stat has imposed an "absolute limitation on the minor's right to obtain an abortion." id., at
90 (STEWART, J., concurring), applicable to everv pregnant minor in the State who has not married.
|443 1S 622 6551

The provision of an absolute veto to ajudge - or, potentially, to an appointed administrator” - is to me
particularly troubling. The constitutional right to make the abortion decision affords protection to both of
the privacy interests recognized in this Court's cases: "One is the individual interest in avoiding
disclosure of personal matters, and another is the interest in independence in making certain kinds of
important decisions.” Whalen v. Roe, 429 U.S. 589, 599-600 (footnotes omitted). It is inherent in the
right to make the abortion decision that the right may be exercised without public scrutiny and in
defiance of the contrary opinion of the sovereign or other third parties. In Massachusetts, howev er, everv
minor who cannot secure the consent of both her parents - which under Danforth cannot be an absolute
prerequisite to an abortion - is required to secure the consent of the sovereign. As a practical matter, |
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would suppose that the need to commence judicial proceedings in order to obtain a legal abortion would
impose a burden at least as great as, and probably greater than, that imposed on the minor child by the
need to obtain the consent of a parent.3 Moreover, once this burden is met, the only standard provided for
the judge's decision is the best interest of the minor. That standard provides little real guidance to the
judge, and his decision must necessarily reflect personal and societal values and mores whose
enforcement upon the minor - particularly when contrary to her own informed and reasonable decision -
Is fundamentally at odds [443 US. 622,656) with privacy interests underlying the constitutional protection

afforded to her decision.

In short, it seems to me that this litigation is governed by Damorth; to the extent this statute differs from
that in Danforth, it is potentially even more restrictive of the constitutional right to decide whether or not
to terminate a pregnancy. Because the statute has been once authoritatively construed by the
Massachusetts Supreme Judicial Court, and because it is clear that the statute as written and construed is
not constitutional, | agree with MR. JUSTICE POWELL that the District Court's judgment should be
affirmed. Because his opinion goes further, however, and addresses the constitutionality of an abortion
statute that Massachusetts has not enacted, | decline to join his opinion.4

[Footnote 1] By affording such a veto, the Massachusetts statute does far more than simply provide for
notice to the parents. See post, at 657 (WHITE, J., dissenting). Neither Danforth nor this case determines
the constitutionality of a statute which does no more than require notice to the parents, without affording
them or any other third party an absolute veto.

[Footnote 2] See ante, at 643 n. 22.

[Footnote 3] A minor may secure the assistance of counsel in filing and prosecuting her suit, but that is
not guaranteed. The Massachusetts Supreme Judicial Court in response to the question whether a minor,
upon a showing of indigency, may have court-appointed counsel, "construe[d] the statutes of the
Commonwealth to authorize the appointment of counsel or a guardian ad litem for an indigent minor at
public expense, if necessary, if the judge, in his discretion, concludes that the best interests of the minor
would be served by such an appointment.”" Baird v. Attorney General, 371 Mass. 741, 764, 360 N. E. 2d

288, 301 (1977) (emphasis added).

[Foptno]ej4] Until and unless Massachusetts or another State enacts a less restricti. e statutory scheme,
this Court has no occasion to render an advisory opinion on the constitutionality of such a scheme. A real
statute - rather than a mere outline of a possible statute - and a real case or controversy may well present
questions that appear quite different from the hypothetical questions MR. JUSTICE POWELL has
elected to address. Indeed, there is a certain irony in his suggestion that a statute that is intended to
vindicate "the snc ial interest of the State in encouraging an unmarried pregnant minor to seek the advice
of her parents in making the important decision whether or not to bear a child," sec ante, at 639, need not
require notice to the parents of the minor's intended decision. That irony makes me wonder whether any
legislature concerned with parental consultation would, in the absence of today's advisory opinion, have
enacted a statute comparable to the one my Brethren have discussed.

MR. JUSTICE WHITE, dissenting.

I was in dissent in Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 94-95 (1976), on
the issue of the validity of requiring the consent of a parent whe.i an unmarried woman under 18 years of
age seeks an abortion. | continue to ha\ e the views | expressed there and also agree with much of what
MR. JUSTICE STEVENS said in dissent in that [443 1's p22.65") case. Id., at 101-105. 1would not,
therefore, strike down this Massachusetts law.

http: www.priestsforlife.org/govemment/suDremeeourt/7907hpIntfurKnirdo Kor« I\t
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But even if a parental consent requirement of the kind involved in Danforth must be deemed invalid, that
does not condemn the Massachusetts law, which, when the parents object, authorizes ajudge to permit an
abortion if he concludes that an abortion is in the best interests of the child. Going beyond Danforth, the
Court now holds it unconstitutional for a State to require that in all cases parents receive notice that their
daughter seeks an abortion and, if they object to the abortion, an opportunity to participate in a hearing
that will determine whether it is in the "best interests” of the child to undergo the surgery. Until now, 1
would have thought inconceivable a holding that the United States Constitution forbids even notice to
parents when their minor child who seeks surgery objects to such notice and is able to convince ajudge
that the parents should be denied paH:~ipation in the decision.

With all due respect, | dissent. [443 U.S. 622.6581

Copyright © 1994-1999 FindLaw Inc

Priests for Life
PO Box 141172
Staten Island. NY 10314
Tel. 888-PFL-3448, (718) 980-4400
Fax 718-980-6515
Email mail@ priestsforlife.org

Subscribe to Fr. Frank's bi-weekly prolife column (free): subscribe@ priestsforlife.org

Home
Search || Crisis Pregnancy Help || About Us Il Suppoh our Work
Latest News ||Quested Il About Other Groups

This site is updated daily!

Online Hosting by: Catholic Online

l-*e | o <e

httn://www nriestsfnrlifv* nr9/nmiemt«wl/c>.B™ «.M /' Tfimi.


mailto:mail@priestsforlife.org
mailto:subscribe@priestsforlife.org

LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA StJle Capitol

(907) 465-38C7 or -165-2150
FA_X (907) 465-2029 Juneau, Alai.ka 99801-1182
Moil Slop 3101 Dellvenes to 129 6th St Rm 329

MEM(ORAN>» I MU February 27, 2008

Parental Notice and Consent for an Abortion

SUBJECT:
(HB 364; Work Order No. 25-LS 1406 C)
TO: Representative Lindsey Holmes
Attn: James Waldo
FROM: Jean M. Mischel ' U w

Legislative Counsel

You have asked whether HB 364, if enacted, may be found unconstitutional under the
recent Alaska Supreme Court decision that invalidated the parental consent act in current
law. HB 364 amends the current parental consent act. AS 18.16.010 - 18.16.035, to.
among other things, add a parental notification provision and to create monthly reporting
requirements. The bill retains but amends the judicial bypass procedure for a minor to

obtain an abortion without parental notice or consent.

In my opinion, there is substantial reason to believe that a state court in Alaska would
invalidate at least the consent requirements under 11B 364 both on resjudicata and on

constitutional grounds.

The Alaska Supreme Court in Stale v Planned Parenthood, 171 P.3d 577 (Alaska 2007)
invalidated the parental consent act passed by the legislature in 1667 as a violation of a
person's express constitutional right to privacy. Even though the court found the state's
interest in protecting minors from their own immaturity and aiding parents in fulfilling
their parental responsibilities to be compelling, the court weighed those interests against
competing privacy and equal protection concerns and held that the least restrictive means
for advancing that interest must be used. lhe court found that parental notification, not

consent, was the least restrictive alternative

While a parental consent requirement for a minor's abortion has been upheld under the
federal constitution when a judicial by-pass procedure is included, other states in addition
to Alaska have invalidated, under the states' constitutions, i similar parental consent
requirement with judicial bypass procedure. Like the Alaska Supreme Court, the courts
in those states based their decisions on the explicit privacy clauses in their state
constitutions that offer broader protection than the federal constitution

for example, parental consent has been f und unconstitutional by the Supreme Court >
i londi umlei ns si.ic e.institution N 1X | I aman’, Jfi $>.7 1186 il lirda Hs o
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DISCUSSION

HB 364 requites the consent of a parent, guardian, or custodian before the performance of
an abortion for a minor unless the minor successfully petitions for court approv al of the
performance of the abortion without the consent of a parent, guardian, or custodian. The
court process is known as a “judicial bypass" procedure. The procedure described in
HB 364 is arguably more burdensome than that under the original statute being amended

by the hill.

Parental consent for an abortion with a less detailed judicial bypass provision has been
upheld by the United States Supreme Court under the federal constitution. Planned
Parenthood Association ofKansas City, Missour, Inc r. Ashcroft, 462 U.S. 476 (1983).

Interpreting the Alaska Constitution’s more restrictive and express constitutional right to
privacy, the Alaska Supreme Court in 2007 found, in State Vi Planned Parenthood, that
parental consent for an abortion, even with ajudicial bypass procedure, violates a minor's
fundamental right to privacy and reproductive choice by shifting the choice to her

parents. While agreeing with the United States Supreme Court iat parents have the

rhe Florida court considered whether the parental consent requirement advanced
maternal health or fetal health, protected the minor, or presened the family unit. The

Florida court held

The challenged statute fails because it intrudes upon the privacy of the
pregnant minor from conception to birth. Such a substantial invasion of a
pregnant female's privacy by the state for the full term of the pregnancy is
not necessary for the preservation of maternal health or the potentiality of
life. [The) additional state interests -- protection of the immature minor
and preservation of the family unit...(are not) sufficiently compelling
under Florida law to override Florida's privacy amendment.

In contrast, parental consent judicial by-pass procedures have been upheld in other stales
such as California even though that state's constitution also has greater privacy
protections than the federal constitution. American Academy of Pediatrics > lungren.
940 P.2d "97(Cal. 199"). In the Lungren ease, the California Supreme Court reversed
earlier rulings by the California district court and the California Court ot Appeal, which
had both found the parental consent requirement to be unconstitutional The pivotal point
was whether the court was convinced that the evidence showed that the stale had a
compelling state interest that outweighed the minor’s privacy interest. The Supreme
Court of California lbund that minors' rights of privacy are more limited than adults' and
concluded that the law being reviewed appropriately balanced the interest of parents in
controlling their children’s development and the state's interest m limiting parental control

when it might harm a child.
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"primary responsibility for children's well-being [and] are entitled to the support of laws
designed to aid in the discharge d' that responsibility”" the court also agreed with other
United States Supreme Court precedent that “there exists a less burdensome and widely
used means of actively involving parents in their minor children's abortion decisions,

parental noti tieation."’

Noting that the United States Supreme Court has recognized, in a different context, that
"notice statutes are not equivalent to consent statutes because they do not give anyone a
veto power over a minor's abortion decision."4 the Alaska court invalidated the parental

consent act (PC \). The court explained:

By prohibiting minors from terminating a pregnancy without the consent
of their parents, the PCA bestows upon parents what has been described as
a "veto power" over their minor children's abortion decisions. This "veto
power" does not merely restrict minors' right to choose whether and when
to have children, but effectively shift a portion of that right from minors to
parents. In practice, under the PCA, it is no longer the prcgna.it minor
who ultimately chooses to exercise her right to terminate her pregnancy,

but that minor's parents.

/’lanncd Parenthood, at 580.

I lie court found that the current judicial bypass procedure, containing a live day decision
time frame and broad judicial discretion, did not "relieve a girl of the burden of parental
consent” and its affect on her fundamental right to privacy. The court adopted the trial
court's findings on that point that included (1) a built in delay that may be detrimental to
the physical health of the minor, particularly in rural Alaska; and (2) an increase in other
burdens faced by a minor seeking an abortion and the probability that the minor may not
receive a safe and legal abortion. The court also found that "not all minors possess the
u horewithal to embark upon a formal legal adjudication during a time of crisis "

I1B 364 retains parental consent as a prerequisite to obtaining an abortion  The bill also
retains a judicial bypass procedure but shortens the time period from five to three days
and adds evidentiary standards lor victims of sexual assault or other abuse, among other
things.  Ihe bill does not. in my opinion, alter the applicability of Supreme Court
precedent that already invalidated parental consent including a more permissive, though

slightly longer, bypass procedure as a violation of the right to privacy.

Quoting HeHotit \ Huird, 443 ( S, 622. 639 {Iv~9).
Quoting Ohm > Akron Cr for Hiproducts c ILa/th. 49« S 5Q2, 511(1990)



Representative Lindsey Holmes
February 27. 2008
Page 4

Additional issues not vet resolved by the Supreme Court may also be raised in a
challenge to HB 364 and. since the bill treats minors differently and affects rural
residents and abuse victims differently, an equal protection challenge may also be
successful. Another, and less obvious, issue presented is whether a court would uphold
HB 364's express restriction on who attempts to notify the parent of a minor's request for
an abortion. In the context of obtaining informed consent, our courts have frowned upon
limiting a physician's usual practice by requiring the physician, not a staff member, to

provide the notification.

One final potentially unconstitutional pro ision in this bill deserves mention. The bill, at
sec. 2, modifies the ter.n "medical emergency" for purposes of a defense to prosecution
of a physician under the parental consent act that is very restrictive. The delay in
providing an abortion must create a serious risk of causing a minor's medical condition to
be medically unstable that is itself caused by a substantial and irreversible impairment of
a major bodily function. In other words, the new exception not only requires a permanent
and substantial impairment to the minor but a medical instability. 1am not aware of any
other state in which such a restrictive definition of medical emergency exists and may not
survive constitutional sciutiny under our express constitutional protections.

If I may be of further assistance, please advise.

JMManed
08-140.mcd
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See. 25.20.025. Examination and treatment of minors.
(@) Except as prohibited under \s 18 M, _fa)(3),

(2)a minor who is living apart from the minor's parents ur legal guardian and who is
managing the minor's own financial affairs, regardless of the source or extent of income, may

uive consent for medical and dental services for the minor;

|
(2)a minor may give consent for medical mid dental services if the parent or legal

guardian of the minor cannot be contacted o, if contacted, is unwilling either to grant or
withhold consent; however, where the parent or legal guardian cannot he contacted or, if
contacted, is unwilling either to grant or to withhold consent, the provider of medical or
dental sen. ices shall counsel the minor keeping in mind not only the valid interests of the
minor but also the valid interests of the parent or guardian and the family unit as best the
provider presumes them;

(8) aminor who is the parent of a child may give consent to medical and dental services
jfor the minor or the child;

(4) aminor may give consent for diagnosis, prevention or treatment of pregnancy, and
for diagnosis and treatment of venereal disease;

(5) the parent or guardian of the minor is relieved of all financial obligation to the
provider of the service under this section.

(b) 1he consent ofa minor who represents that the minor may give consent under this
.section is considered valid if the person rendering die medical or dental service relied in

‘good faith upon the representations of the minor.

(€) Nothing in this section may be construed to remove liability of the person
performing the examination or treatment for failure to meet the standards of care common
throughout the health professions in the state or for intentional misconduct.

Sec. 25.~.*(030. Dutv of parent and child to maintain each other.

|
Each parent is hound to maintain the parent's children when poor and unable to work to
maintain themselves. Each child is bound to maintain the child's parents in like
circumstances.

Sec. 25.20.040. Maintenance and education of minor out of income of the minor's property.

Title 25. MARITAL AND DOMESTIC RELATIONS
Chapter 25.20. PARENT AND CHILD

lutp: WwAWV.legis.state.jk.us'cgi-bin Iblioisa.dll stutix()7.query~[jump!3AI27as2520025!2’ J/doe/{...  128/2008



Page 1of1

Patty Krueger

From: Lynette Phillips [Imp@gci.net]
Sent: Sunday, March 02, 2008 5:04 PM
To: Rep. Jay Ramras

Subject: HB364

Hi Representative Ramras,

I am writing to ask for your support of HB364. Parents of minor children do have the right and the responsibility,
to oversee the health of their children; including whether or not those children are making the life altering decision
of having an abortion. HB364 would uphold parental rights and would be in the best interest of Alaskan

families.

Thank-you for your time in this very important matter.

Lynette Phillips
Imp@gci net

3407 corvus place
Anchorage, AK 99504
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From: Timothy Davis [chapeltim@ gci.net]
Sent: Saturday. March 01, 2008 3:59 PM
To: Rep. Jay Ramras

Subject: HB364

Dear Representative Ramras.

| am writing to urge you in the strongest possible way to stand for family values in our state by supporting HB364.
Families are foundational to the health and well-being of our nation and of our state By allowing a judge's
decision to stand unchallenged we are in essence undermining all healthy, supportive and loving families.
is indefensible to allow a child to undergo radical surgery without parental permission and at the same time make
it illegal for a school nurse without parental permission to give them an aspirin for a headache.

It

Secondly, to allow this judicial ruling to stand, you are ineffect abdicating your rolls as law makers to a rogue

activist set of judges. Please support HB 364

Sincerely,

Timothy J Davis
davist@gci.net

29/2008
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From: T.r.iothy Davis [chapeltim@gci.net]
Sent: Saturday, March 01, 2008 3:59 PM
To: Rep. Jay Ramras

Subject: HB364

Dear Representative Ramras,

I am writing to urge you in the strongest possible way to stand for family values in our state by supporting HB364.
Families are foundational to the health and well-beingof our nation and of our state. Byallowing a judge’s
decision to stand unchallenged we are in essenceundermining all healthy,supportive and loving families. It

is indefensible to allow a child to undergo radical surgery without parental permission and at the same time make
it illenal for a school nurse without parental permission to give them an aspirin for a headache

Secondly, to allow this judicial ruling to stand, you are in effect abdicating your rolls as law makers to a rogue
activist set of judges. Please support HB 364.

Sincerely,

Timothy J. Davis
davist@gci net

2 29/2008


mailto:chapeltim@gci.net

Page l1of 1l

From: Leona Oberts [cornerstone@ alaska.net]
Sent: Thursday, February 28, 2008 11:33 AM
To: Rep Jay Ramras

Subject: HB 364

Dear Rep. Rarrras,
| wholeheartedly support HB 364. It is the parent's responsibility to look out forthe welfare oftheir

children: not that of the government. The governmentshould nottake awaythe parent's rights to beinformed and
to make decisions for the health of their minor children, especially regarding abortion. | urge passage of HB 364.
Sincerely,
Leona Oberts
209 W Katmai Ave.
Soldotna, AK 99669

Wk.# 907-260-8443 Home# 907- 260-4767

2/28/2008
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From: Mrs. Smith [misses@ mtaonline.net]
Sent: Wednesday, February 27, 2008 4:05 PM
To: Rep Jay Ramras

Subject: HB 364

Hello,
Regarding House Bill ( HB364 )
| strongly support this bill and urge you to fight for it. It needs to pass.

Murder is murder no matter how old the person is. Parents need to know if their
child is going to try it on their own body. Parents need to have the 'egal right to
perform their duty as parents in protecting their children from dangerous and deadly

things.
Parents need to have the option to refuse consent in the best interest of their
own child they are bound to protect as a parent.

| can not be there in person to publicly comment as the public process allows. | am
sending this email in place of my personal appearance. Please make sure this gets

in there as a HB364 supporting public comment.
Thankyou,

Nicole Smith
Palmer, Farm Loop area

2/27,2008
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From: Kenneth Thompson [kthompson@tvcclinic.com]
Sent: Thursday, February 28, 2008 8:03 AM

To: Rep. Jay Ramras

Subject: HB 364

| am totally in support of the hill. 1 have two daughters ages 12 and 15. | cannot believe our courts
would give’a 13 year old permission to take a life; period.

This email and any flics transmitted with it are confidential and intended solely for the use of the
individual or entity to whom they are addressed. 1fyou have received thisemail in error please notify
the system manager. Please note that any views or opinions presented in thisemail are solely those of
the author and do not necessarily represent those of the company. Finally, the recipient should check this
email and any attachments for the presence of viruses. The company accepts no liability for any damage

caused by any virus transmitted by this email.

2'28/2008
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Jerad McClure [jeradlainak@ gmail.com]

From:
Sent: Wednesday, February 27, 2008 10:36 PM
To: Rep. Jay Ramras

Subject: HB364

Dear Representative Ramras,

. The Alaska Supreme Court decision denying parents the

I'm writing to inform you of my support of HB364
right to be involved in their teenage daughter's decision to have an abortion was wrong.

Thanks for your time,

Jerad McClure

2/2872008
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From: Bonnie Lenamond [bonnie@ alaska.com]
Sent: Wednesday, February 27, 2008 10:27 PM
To: Rep. Jay Ramras

Subject: HB364

Representative Ramras:

| strongly urge you to reinstate parental involvement in the decisions an underage girl
must make when she becomes pregnant. For any other medical issue, | have to sign all
kinds of documents, for a school to even give my child basic medications, so | can not
understand the rational for diS' ngaging parents in the life altering decisions surrounding
pregnancy and an abortion. A the law stands now, it seems very contradictory on this
issue. Although, a teen pregnancy can be a difficult time for a parent child relationship, |
believe that parents are the best ones to aid their child and coming grandchild during

this time.

Bonnie Lenamond
Mother of three girls
Anchorage, AK
258-1398

2 28/2008
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From: Paul Verhagen [paulverhagen@ prodigy.net]

Sent: Thursday, February 28, 2008 1.07 AM

Rep. Jay Ramras; Rep. Nancy Dahlstrom; Rep. John Coghill; Rep. Bob Lynn; Rep. Ralph Samuels;
Rep. Max Gruenberg; Rep Lindsey Holmes

Subject: *****SPAM**** Parental Right to be involved in decisions regarding their daughter and grandchild

To:

Dear Representative,

It is wrong that a parent be denied the right to be involved in what may be one of the most
important decisions that a young woman makes in her life when considering what to do about an

unplanned pregnancy.
| urge you to vote to correct this situation by restoring and protecting this right of parents.

Thank You,

Paul Verhagen


mailto:paulverhagen@prodigy.net
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Dear Representative Jay Ramras,

Please restore the rights to parents to have the input regarding the welfare of their
own child(ren) during any and ail medical procedures.
I have seen the personal effects that this has had on a mother who recently experienced
the current status of the law. This mother was very distraught to know that her child was
having a medical procedure without her watcliful care. In this particular instance the
mother did find out the day before the procedure and tried to help her child see the effects
that might come in regards to this type of procedure. This mother gave support then and
is still giving this child support as she recovers from the effects that the abortion has had
for her. This mother chose to let this young lady make the decision, to which she did go
through with the abortion, but the mother was able to stand by her side and help her child
cope.

1would certain give my support to ending abortion al) together in this state. Many
times 1lhave seen young women very distraught, come looking for assistance to overcome
(he traumatic experience that an abortion had on their own persona] life, even to the point
of suicidal tendencies. This is another reason why the parental consent is important to be
aware of and watchlul with your own child to intervene in such a situation arising from
an abortion experience.

Please do not take away the right for the parent to come along side, during any
type of medical procedure, and offer the emotional, physical, and spiritual assistance
needed in such a time of crisis.

Sincerely,

Knsti Pine
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From: Wendy Cloyd [wendy_cloyd@ hotmail.com]
Sent: Wednesday, February 27, 2008 4:.57 PM

To: Rep. Jay Ramras
Subject: HB 364 - Notice and Consent for Minor's Abortion

Rep. Ramras -- please support HB 364 - Notice and Consent for Minor's Abortion

| grew up in Fairbanks and now | am raising my family here. | have two teenaged daughters -- one in junior high
and one in high school. When the Alaska Supreme Court overturned the parental consent law, | was utterly
floored than anyone could possibly think that was a good idea. The nurse at West Valley called me just the other
day to ask if my daughter could have Tylenol. | can't even fathom the idea that she could walk out of school,

go to a local abortion clinic, have a life-altering surgical procedure -- and no one has to inform me.

Not only does this fit no pattern of good parentiny that | can fathom, it doesn't make sense for anyone

involved. Girlsiwomen who have abortions are at risk - high risk - for life-long psychological
ramifications...guilt, depression, anxiety and more. Many require extensive medical care to deal with the "after
shock" of killing their own preborn child. And a girl who thinks it would be just too hard to admit a pregnancy- to
her parents is often not mature enough to really know what her parents would do...because more often than not
parents rally to the occasion and support their daughters (and sons) through such a situation. And those who
don't still deserve to know. Carrying such a secret can only further harm any relationship between a child and her

parents.

Good griel, if my daughter has an unexcused absence from 7th grade at Ryan Middle School, the office calls to
make sure | know. Please support a law that makes sure | will know if she is seeking an abortion.

Sincerely,

Wendy Cloyd
Fairbanks

Need to know the score, the latest news, or you need your Hotmail®-get your "fix". Check it out.

2'27/2008
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From: Sue Renkert [suerenkert@gci.net]
Sent: Thursday, February 28, 2008 10 ~ AM
To: Rep. Jay Ramras; Rep. Nancy Danistrom; Rep. Lindsey Holmes

Cc: Rep. Bob Lynn, Rep Ralph Samuels; Rep. Max Gruenberg
Subject: PLEASE support HB364!

PLEASE support HB364 to allow parents to have their God-given right to be involved in important
decisions regarding their children’s lives.

Thank you!!!

Sue Renkert
Fairbanks

2 28 2008
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From: Greg Van Thiel [gdvanthiel@ mtaonline net]
Sent: Thursday, February 28, 2008 10:49 AM
To: Rep. Jay Ramras

Subject: HB364 Hearing

Dear Representative Ramras,

The state law passed in 1997 clearly expressed the wishes of the people of Alaska regarding parental

rights involved with their minor daughter's health care decisions. | believe the court's decision last year to

declare this law unconstitutional was based improperly on giving excess weight to the girl's right to privacy

and the STate's obligation to protect her interests.

I think the parents' right and duty to protect their minor daughter's interests supercedes the state's
duty. | believe the parents' right to counsel their daughter regarding this psychologically challenging and
potentially damaging life changing decision during a period of life that is already confusing enough in
matters of far less import, and their right to influence the future of their unborn grandchild outweigh all
other considerations.

I am asking that the committee act to reverse this decision and restore the balanced legal and moral
environment sought by the people of Alaska in 1997 in which everyone's rights and well being are

considered.
Thank you.

Sincerely,
Gregory J. Van Thiel

2 28/2008



Page 1of 1

From: Haase, Donald J. [HaaseDJ@ alyeska-pipeline.com]

Sent: Monday, February 25, 2008 9:48 AM
To: Rep Jay Ramras: Rep. Nancy Dahlstrom; Rep. John Coghill; Rep Bob Lynn: Rep. Ralph Samuels;
Rep. Max Gruenberg; Rep. Lindsey Holmes

Members of the Judiciary Committee,

I urge you to support passage of HB364, Parental Consent for Abortion when it comes before your committee. As
the father of 4 daughters, this issue is very important to my family.

A doctor is not allowed to set a broken bone without my permission when one of my children is injured at a
friend's house or on the school playground. They cannot be given an aspirin for a headache at their girl scout
meeting | would think at least as much consideration should be given for such an invasive and potentially life-
threatening procedure as abortion. | fear to think what would happen should one of my daughters be injured by
an abortionist without my wife and me knowing of the injury. How could we take proper medical care of our

daughter under this circumstance?

Sincerely,

Don Haase

Box 3423

Valdez AK 99686
(907)834-7359

2 25 200,S
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From: L, B. [cmclb@email.com]

Sent: Sunday. February 24, 2008 11 28 PM
To: Rep. Jay Ramras
Subject: Y13 for HB364

Dear Representative Ramras,

Please vote VPS tor HB364. As parents we would want to know if our child was obtaining an abortion.
A minor child needs her parents to help her make the best decision for her. No young woman should
consider abortion without proper counseling. Please vote YES ard give parents back their legal rights

over their minor children.

Sincerely,

Mr. and Mrs. Barnes
Fairbanks, AK

John 1b:18-21 - "It the world hate you, ye know that it hated ne before it hated you

If followina Jesus means I'm not "politically correct” then so be it! | believe in

Want an e-mail address like mine?
Get a free e-mail account today at u ww .maii.com!

2 25 200X
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From: Julie Thomas [juliesnowgirl1000@ yahoo.com]
Sent: Friday, February 29, 2008 9:37 AM

To: Rep Nancy Dahlstrom

Subject: Parental Rights

Dear Representative,

I am 19 years old, and | attend UAA. 1am witting to ask you to please vote in favor of HB364.

This is important to me because teenage pregnancy is one of the most difficult things that a young girl
can face. She needs her parents more that ever!!! Often times she won't go to them on her own because
she is so unsure of so many things. 1can not over emphasize the importance of 1113364. Once again
please vote in favor of it. Thank youl!

—Julie

Looking for last minute shopping deals? Find them fast with Yahoo! Search.

2/29/2008
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Parental Consent

| am amazed at the Alaska Supreme Court for choosing to remove parental
consent for a medical procedure for a minor. We as parents are responsible
for our children’s behavior, he :1th, and financial well-being until they are
adults—which I understand to be 18 years of age. At that point, they are
granted full medical privacy from their parents along with full responsibility

for their actions.

In regard to abortion—a medical procedure with potential physical and
emotional complications—it makes no sense to afford a minor complete
privacy and full authority to make such an important decision concerning
their health and future well-being. They are not equipped to make that
decision completely on their own. Parental guidance is needed in regard to
an unplanned pregnancy of a minor. Either the girl became pregnant by her
own choice to be involved sexually, or it was forced upon her.

If sex was forced upon the girl and she is seeking an abortion without her
parent’s knowledge, she is trying to hide the fact that a crime was committed
against her. She will experience an abrupt change in her mental/emotional
health, and her parents will not know why. Often when you add a secretive
abortion on top ofan unexposed rape you will compound the emotional
struggles that the young woman will face—even to the point of suicide. You
may drive the initial emotional upheaval into the ground, but within a matter
of time those issues will sprout up and show themselves later on. An
abortion does not erase the fact that the rape happened or that there was a
pregnancy. Parents need to be given the opportunity to help their child deal
with the emotional responses that they will experience in regard to the

trauma they have undergone.

If the teen girl was having sex consensually then as a parent we should be
aware of that. They are engaging in very risky behavior and are opening
themselves up to contracting STDs and further unwanted pregnancies. This
is a behavior that parents need to be aware of in order to “parent” their teen

and guide them in their decision-making process.

From my understanding ofthe law, it is illegal to have sex until you are 16
years of age. There should be no reason whatsoever that a child under the
age of 16 should be allowed to keep their sexual activity a secret from their
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parents. Are we going to protect children who arr caught drinking or taking
drugs from telling their parents just so that they don’t have any family
conflict? | think the only reason a teen doesn’t want to tell her parents about
her sexual activity is because she doesn’t want to “get in trouble” or
“disappoint her parents”. We should not ha*. laws that protect teem from
getting in trouble for breaking the rules oft Hi house. You are taking tway

the rights of parents to parent their teens.

Also, without parental consent an abortionist could be performing “ fake”
abortions on young girls— telling them they are pregnant and need an
abortion, when in fact, they aren’t pregnant. This is a potential scam that, if
a parent were to be involved, would be less likely to happen. Adults
understand more about medical terms and pregnancy— especially mothers—
because they have already been through at least one pregnhancy themselves.

Personally | am against abortion, but even if | was for it, | would want to
know that my daughter was going in for an abortion and would want to be a
part ofthe decision-making process and be there for the medical procedure.

Please reverse this most affronting law, and restore parental consent to the

state of Alaska in regard to abortion. Not only am | asking for areversal of
the law, but | am also asking that parental consent be enforced more strongly

than it was before.

| have seen the agony caused first-hand already by this fateful decision last
November. | hope to never see it again, and | hope that my own teenagers
would never lake advantage of this heinous law themselves. The Supreme
Court has taken away a basic parental right from me that shocks me and
makes me shutter to the core. Please restore our rights as parents anti protect
the guiding, nurturing relationship that parents must have with their
teenagers to raise them the healthiest way possible.

Thanks for your time.

Kim Ford
3232 Naomi Ave.
Wasilla, AK 99654
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Testimoi y not given at today 5 teleconference. After waitingfor 2 1/2 hours / was
disconnet fed at my time to share with the Hou*e Judiciary Committee regarding

HB364

First ofall, thank you for allowing me to share my testimony with the House Judiciary
Commit*ce. | am Eileen Becker, Director, Pregnancy Care Center of Homer, active in pro-
life activities for the past 21 years. 1am a parent to 5 grown children and grandma to 5

more children.

The main purpose of this bill is to make sure parent’s rights are protect. With this
protecton, we as parents can protect our children. This is the bottom line ofthis bill. The
decisi' n to have an abortion is very difficult for even an adult. This decision for a young
person is bevond their ability to made a rational choice. A young teen-age girl is so very
vulnerable and susceptible to making a quick, ill advised decision. She needs the wisdom
ofa caring, loving adult and in most case would be her parents. To take away the parents
rights would end up with decisions made by herselfor someone who also wants a quick fix
to the problem or money to be made. Peer pressure, pressure from an uncaring boyfriend or
the pressure to cover-up bad choices, will someday come back to haunt. This is not a state
mandated law....it is instead a law that is rightly given to us as parents. To take away our
parental rights to our underage children leave them totally exposed to decision making that
/ill eventually end up with deep pain and huge regrets. The number of true caring parents
certainly outweighs the non-caring self indulgent parents. | deal with adult women that
totally regret their decision to have an abortion. National statistic tell us that over 70% or
women interview share their regret or remorse for their decision. An immature girl, 13-16

years old would have a life time of regret..

Parents have all the responsibility of raising children until they are 18. Why should a
medical procure like an abortion be any less important than having their wisdom teeth
pulled? 1 would really like to see where leading medical providers agree to abortions being
the good decision for teen-agers to make on their own. Seems to me their are asking for

substantial law suits.

To allow a certain group or the courts to take awav more of our rights and responsibilities
leave the teen-ager with less sense of value. They will feel that no one really cares what
they do. No law or rule is ever going to be perfect. All the concerns of the groups like
Planned Parenthood that were presented today are very shallow compared to the good and
positive results that this bill will provide. Parent’s rights and responsibilities must be
preserved. The family unit must be protected. Thank you very much for considering my

perspective.
Questions???? Cell # 399-1534
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PUBLIC TESTIMONY REGARDING HB364
PRESENTED TO HOUSE JUDICIARY COMMITTEE

Chairman Ramras, Vice-Chair Dahlstrom and the remaining members of the House
Judiciary Committee .

Thank you for this opportunity to testify in support of House Bill 364,

My name is Jim Minnery and lam the President of the Alaska Family Council, a statewide
public policy organization representing thousands of Alaskans interested in strengthening

and protecting our families.

The Alaska Supreme Court decision declaring the Alaska Parental Consent Act as
unconstitutional stripped away our fundamental right as parents to oversee our
children’'s health. Denying parents the opportunity to be involved in a life-altering
experience such as an abortion encourages alienation and isolation between
parent and child when the child isin perhaps their greatest need for guidance and

support.

If there is no hill that creates better family communication, according to an earlier
testimony from Planned Parenthood...then why ...

In Alaska, without parental consent, children cannot...

- Become licensed drivers - Go on field trips
- Get an aspirin at school - Join sports teams
- Lift weights at a local gym *Get a tattoo

- Get their ears pierced -Go to R-rated movies

but they can get an abortion. Parents and teens must now communicate on these
issues in order for the desired outcome to occur. The State has determined that
communication can and must occur regarding many life circumstances.

Someone also earlier said that the teens that don't talk to their parents about
abortion.. don't do so for a good reason. lguess itdepends on your definition of

good.

In the Opening Brief of Ihe State of Alaska vs. Panned Parenthood of Alaska...a study is
cited and. inthe study of some 490 girls pursuing parental bypass in Massachusetts, 50%
of the girls reported they had positive relationships with their parents, Yet, despite these
positive parent/child relationships, the girls were seeking to bypass parental involvement in
their abortions. Of these girls, 22.4% were trying to avoid parental involvement simply to
avoid loss of parental trust, parental disappointment, or loss of parental respect. Another
22.2% of these girlswanted to avoid parental involvement simply because tneir parents
held ideological views about abortion. Only 3 of the 490 girls (.006%) reported that they

feared possible physical harm from their parents, source - Page 75 - opening Bref - state of Alaska
planned Parenthood cf Alaska ana Jane Whitefleld MD  Brief of Appellant State of Alaska



Ultimately...this isnot a pro-choice vs. pro-life debate. Had The late US. Supreme
Court Justice Harry Blackmun, the author of Roe v. Wade, been involved, he would
have likely upheld the Alaska Parental Consent Act as constitutional. The court of
his era consistently upheld parental involvement laws as long as they included a
judicial bypass as this law did, The Alaska Legislature, as Justice Carpeneti noted in
his dissenting opinion, went out of itsway in crafting the bill to accommodate the
unique circumstances of our state in its judicial by-pass provision. It'sone of the

strongest in the country.

The last time, in fact, that the US. Supreme Court considered a parental consent
statute, it ruled 9 to 0 that the law was constitutional. Concurring on that opinion
was Ruth Bader Ginsburg.,.one of the U.S. Supreme Court's more adamantly pro-

choice Justices.

Here in Alaska, a local physician who provided abortions in Palmer and who was
the medical director of Planned Parenthood of Alaska at the time, has stated on
record that she didn't provide medical abortions to girlsages 16 and younger
because she didn't believe they could handle the process without parental or other

adult supervision, She also acknowledged the potential psychological
consequences and refers 100 percent of her abortion patients 'o counseling.

Most Alaskans should be outraged that the court has thrown away the rights of
parents to determine whether their daughters as young as 13 can undergo an
invasive, irreversible surgical procedure ihat undeniably takes the life of their own

pre-born grandchildren.

The Alaska Family Council URGES you to support HB364 and restore the rights of
parents to oversee the health decisions of their children.

Thank you so much for this opportunity.



Take A Stand Now for Parental Rights

Patty Krueger

From:
Oim@alask.afamilycouncil.org]

Sent: Wednesday, February 27, 2008 3:49 PM

To: Rep. Jay Ramras
Subject: Take A Stand Now for Parental Rights

alaska rarruiy C

Strengthening and Protecting Alaskan Families
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Alaska Family Council [info@alaskafdmilycouncil.ccsend.com] on behalf of Alaska Family Council

February 21th 2008

* Franklin Graham Joins Governor Palin at Prayer .
y Franklin Graham

Breakfast .
Joins Governor

 Please Take Action To Restore Parental Rights !
¢ IMPORTANT FACTS TO KNOW ABOUT THIS ISSUE
* Partnering for Families

Please Take Action To Restore Parental Rights !

HB364, a bill introduced by Rep John

«£ Coghill (R) North Pole to restore the rights of

** parents to oversee the health decisions of
their children, is being heard by the House
Judiciary Committee tomorrow, February
28th at 1:00pm. The Alaska Family Council
urges you to let your voice be hearH on this

\ important public policy matter. There are a
number of ways to speak out on this issue.

CALL IN BY TELECONFERENCE - You can testify by phone by 1 A oM
calling 1-888-295-4546 Call a few minutes before 1 00pm and let ' '

them know you would like to testify in favor of HB364, ‘W ? the
BRAE" L S

TESTIFY IN PERSON - Go to your local Legislative Information GRAHAM

Office (LIO; and sign up early to testify in favor of HB364 Click

here to find a listing of a local LIO in your area K-t
'} ”

ats. 0 G

CONTACT HOUSE JUDICIARY MEMBERS - Legislators need to
hear personally from as many Alaskans as possible that the Alaska
Supreme Court decision denying parents the right to be involved in
their teenage daughter's decision to have an abortion was wrong
You can fax, phone or e-mail each member of the House Judiciary

2 27/2008

Palin at Prayer
Breakfast


mailto:info@alaskafdmilycouncil.ccsend.com
mailto:Oim@alask.afamilycouncil.org

Take A St... J Now for Parental Rights

Committee at your convenience sometime before tomorrow at
1:00pm. Click here for contact info for each member of the House

Judiciary Committee.

ENCOURAGE YOUR FRIENDS FAMILY AND ASSOCIATES TO
TAKE ACTION - We are confident that Planned Parenthood, the
ACLU and othe. groups will be out in force regarding this issue. Our
message needs to come across loud and clear in order to make a

difference !

Click here for an Alaska Family Council article on the
parental rights decision

IMPORTANT FACTS TO KNOW ABOUT THIS ISSUE

In November of 2007 the Alaska Supreme Couri
mled [h.it o stale law the legislature _
overwhelmingly passed bock in 1097 allowing
parents the right to agree or deny abortigns their
minor teenager ,dau? ters might be considering
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tin.e abortions without the guidance ot consent pi
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Click here for more info on this issue from the Alaska
Family Council

Partnering for Families
As always your prayers, willingness to volunteer and financial

investments in cur ministry are truly appreciated

2/27/2008
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Prayer Breakfast is to reaffirm and
promote in a Christ-itke manner
tne idea that God has a purpose
lor ana authority over human
events As commanded hy the
Holy Scnphjie it SeekSIo solicit
the Chnstian community to pray
*or those individuals in .authority. in
patticjlar the Governor of Alaska

In furtherance o' this goal it
engages m civic charitable, and
religious endeavors so h as an

annual public prayer breakfast

The Alaska Governors Prayei
Breakfast is non-proM .and rion-
political 't does not seek to
influence legislation nor does it

.evolve itSelf in political activities of

mmy torni

Click here for more info
and to purchase tickets

Quick Links...

Sign Up For Our Monthly
E-Newsletter

Your financial support is
needed - click here to
partner with us

Alaska Family Council
Website

Join our mailing list!

Join |
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Standing for families !

Jim Minnery - President
Alaska Family Council

email: jim@ alaskafamiiycouncil.org

phone: 907-317-7268
weD. http://www.alaskafamilycouncil.org

Forward email

rvi.l.| tl.g r,

ESSafeUnsubscribe#
This email was sent to rep jay ramras@legis state.ak.us, by jim@alaskafainilycouncil.org
Update Profile/Email Address | Instant removal with SateUnsubscnbe'™ | Privacy Policy. Constant Contact

tmv it iRt

Alaska Family Council | PO Box 231425 | Anchorage | AK | 99523
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PARENTAL

Position

Papers

CONSENT
FOR

ABORTION

ISSUE

In November of 2007, the Alaska Supreme Court ruled that a state law the
legislature overwhelmingly passed back in 1997 allowing parents the right lo
agree or deny abortions their minor teenager daughters might be considering
was unconstitutional. Children in Alaska can now have abortions without the

guidance or consent of their parents.

ALASKA FAMLY COUNCIL POSITION

Denying parents the opportunity to be involved in a life-altering experience such
as an abortion encourages alienation and isolation between parent and child
when the child isin perhaps their greatest need for guidance and support. The

Alaska Family Council f Iy orts th entlng opinign of Justice Walter
Carpeneti who stated, " SW {ace(j: T etm |nter ?the |9he51
era

cons l'[UtIO al level - an un epre ant girs constitutional nght fo rP vacy in
eC| ether to tﬁ n&astle er agc% er parents co tut|o al ru%
th epﬂ er e Stae's co%gs
t C |drena anst t e|rown|mmatur| - the atue
P ental qent Acl | R‘cﬁ] oregt a?ngua
otect |nter taw lf(éco S|sten Wi mﬁ(%d reme
LeCF e et toda scourtsre ec-
t|on oI s tho Iance |S|ncon3|stent with our own ?ase faw
v ssve ol't eg|s|ature srole In expressing the will of the
peope Iresp
IMPORTANT FACTS

In Alaska, a local physician who provided abortions in Palmer ana who was the
medical director of Planned Parenthood of Alaska, has stated on record that she
doesn't Browde medical abortions to girls ages 16and younger because she
doesn't believe they can handle the process without parental or other adult
supervision. She acknowledged the potential Psychologlcal consequences and
refers 100 %of her abortion oatienls to counselin

In Alaska, without parental
consent, children cannot...

Most Alaskans should Le outraged that the court
has thrown away the rights of parents to determine
whether their daughters as young as 13can have
an invasive, irreversible surgical procedure that
fakes the life of their pre born grandchildren.

- Become licensed drivers
- Go on field trips

- Get an aspirin at school

- Join sports teams

« Lift weights at a local gym
- Get a tattoo

- Get their ears pierced

- Go to R-rated movies

The US Supreme Cour' has consistently upheld
parental involvement laws on nine separa'e
occasions. Even the late US Supreme Court
Justice Hary Blani'rr.un, the author of Roe v.
Wade bviiti parental consent laws to be
conditutional as long as they included judicial
bypasses as the Alaska Parental Consent Act aid

...but they can get an
abortion.

Alaska Family Council
www.alaskafamilycouncil.org 907-317-7268

PROBLEM

IA 2007 Alaska Supreme Court
ruling gives teens the right tc
have an abortion without
parental consent.

FACTS

Alaska isnow one ol only a
handful of states thot have
struck down parental
involvement laws under their
slate's constitutions Twenty six
(26) states currently have
parental consent laws in place
while fourteen (14) others
have parental notification
laws on the books.

AFC agrees with Governor
Palin who said "Il isoutrageous \
that a minor gii, can gel an
labortion without parental
|consent the State Supreme
Court has failed Alaska by
|separating parents trom lheir
Ichildren during such a critical
jdecision, moving in the enact j
lopposite direction trom the 1
law s intent. Our court isout ot |
1step with mainstreamludicial j
tdecisions and our citizens. lhis
decision is clearly a case ol
legislating from the bench "

SOLUTION

Pep. John Coghill {7 from
jNorth Pole has introduced
a bill that answers the
concerns of the Ak. Supreme
Court while also restoring t*-e
rights of parents to o.ersce
the neaith decision; ot then
chiiaren

ACTION ITEM
SUPPORT
HB364

PO Box 231425 Anchorage. Alaska 99523
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Dear Esteemed Members of the house Judiciary Committee,

I want to add my voice to what Jam assuming is the rising tide of opposition to HB 364.
My name is Janet Stcinhauser. | have lived and worked in Alaska for 18 years. | was a
seventh grade English teacher for 13 years, an educator in the Bush for three years and
I’m now a professor in the College of Education. | am a mentor/Auntie to a young Vtij. »k
Native woman from Chuauthbaluk. For almost 20 years, every da) lhave had
conversations with udolcscents from many different backgrounds. Some of my students
have more than enough resources to thrive and many of my students think about survival
every day. 1have been blessed to walk next to them as u teacher, mentor and guide. |

listen deeply to what they say,

I have never testified about a bill before. | have chosen to put my energy into the
communities and families in which 1work and live, but this bill has inspired me to speak
out. | feel you arc undermining the work that we are doing out in the field to support
families. In my experience, family members sometimes struggle to communicate with
each other, but for the most part, with the big issues, girls and boys do talk to their
parents or a trusted adult about the big decisions they may face, like whether or not to
continue an unplanned pregnancy. If you let HB 364 move forward, you are trying to
mandate conversations that are already happening. For those students whose parents arc
unavailable for such conversations, a law requiring parental consent will not change that

fact.

The focus of the legislature should be on finding the funds to support students, families
and organizations who are trying to improve health and sex education access for all.

My foster daughter is trying to start a new life and break the cycle of alcoholism, poverty
and violence of her early life. If she became pregnant today, she would be hard-pressed
to find her parents, much less obtain permission to obtain an abortion. | can’t imagine her
standing in front of ajudge to go against her parents’ wishes or the beliefs of her family
members, who might shun her for a choice they couldn’t understand. If she forced
herself to have that child, she would be doomed to a life of poverty and failure. The label
of failure would be hers, not mine, because she dreams of a real home in Anchorage, with
a professional job and sober friends and acquaintances. 1’ve seen the same unwanted
prcgnancy/poverty scenario play out several times with her friends and neighbors and my
students. Don't be naive about the consequences of this potential law

Sincerely,

Janet Steinhauser
Assistant Professor/MAT/COE/UAA

907.786.4465
3211 Providence Drive
Anchorage, AK 99508

Jan”u.ia,alasku.edu

‘I he illiterate of'thc 2 Isi Century will not be those who cannot read and v/ritc. but those who

cannot lcam, inlearn, and relearn.
Alvin lofllcr

. 01
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Patty Krueger

From. B. Gamble [manuoku@yahoo.com]
Sent: Tuesday, February 26, 2008 4 05 PM

To: Sen Joe Thomas: Rep. David Guttenberg
Cc: Rep. John Coghill: Rep. Bob Lynn; Rep Ralph Samuels: Rep. Max Gruenberg: Rep. Lindsey
Holmes: Rep. Jay Ramras, Rep. Nancy Dahlstrom

SUbjEC'[Z **axxSPAM**"'* | oppose House Bill 364

To my representatives and members of the Judiciary Committee: | write this e-mail because 1will not be

able to call in and testify.
These talking points (below) were not written by me, but 1wholeheartedly agree. Please oppose 1113

364!
| oppose House Bill 364 because:

13 364 is unconstitutional.
Asimilar bill to 1113 364 was found unconstitutional by the Alaska State Supreme Court in November

2007. We should not continue wasting the legislature's time on this issue

Good family communication cant be mandated > government.

The best way to protect our teenagers is for parents to begin talking about responsible sexual behavior
from the time they are young and foster an atmosphere of trust, respect, and compassion that assures
teens they can come to them with problems or questions. The government should not be intruding into

personal family situations.

Keeping teenagers safe should be the top priority,
Parents want their teenagers to be sale. It is more important for teens to be safe than the government

passing laws to force them to talk to their parents. This bill will scare them away from seeking help,
away from getting counseling, and toward other desperate measures, such as an illegal abortion. Parents
know their teenagers may not always come to them when faced with an unintended pregnancy, but they
want them to be safe. Despite the intention to protect mandatory notification and consent will result in
a teen delaying speaking to anyone about a pregnancy and delay seeking medical services. Teens in

troubled families are truly at risk.

It is impractical to think that a teenager will take her case before ajudge.

We need to be real about this issue and its implications. A pregnant teenager is not going to be marching
into a courtroom to see ajudge. She's alone. She's afraid. She doesn't know where to go or how to get
the services that she needs. How likely is it that .she'll walk inti' a courtroom and ask to see ajudge? And
what if she is from rural Alaska? Wil she wait to see a local judge that knows her or her family? Wll

she try to get to .Anchorage or Fairbanks?

Sincerely.

Jennifer Brook Gamble
324 Yana Court
Fairbanks, AK 69706
(907)456-3775

2 27 2008
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Patty Krueger

From: paigeh@alaska.nel

Sent: Monday. February 25. 2008 6:19 PM

To: Rep Jay Ramras, Rep Nancy Dahlstrom: Rep John Coghill; Rep Lindsey Holmes; Rep Max
Gruenberg; Rep. Ralph Samuels; Rep Bob Lynn
Subject: ****SPAM HB 364=Ano!her parental consent and notification attempt?

Dear House Judiciary Committee Members

Why are we wasting legislative time and tax-payers dollars on an issue that has involved only 3/1 OOOth's of our
state's population? (In 2006 there were 1.923 abortions, with an entire state population of 670,000, that math is
1,923/670,000 = .003). Out of those 1,923 abortions, 126 involved teens under the age of 17 Let's do that
math 126/670,000 = .00002 or 2/10,000th's of the state's population.

Folks, this should not warrant any legislative time, and | am not very happy as a constituent that il is.

I urge you not to allow this bill to continue. It is another attempt to deceive the voters of the State of Alaska into

thinking this has some broad compelling state interest.
The numbers simply belie this notion. This is nothing more than the promotion of certain legislators religious

beliefs, and the attempts of those individuals to ram those beliefs down women's throats.

If you have never been a teenage girl-let alone a scared, pregnant teenage girl, you have no inkling of whal this

is all about.

Let me make this even a little broader.
given birth, you have no inkling of what this is about.

If you'd like to try to put yourself in someone else's shoes for a minute, below is a list of the actual risks of

If you are not a woman, let alone a woman who has been pregnant and

pregnancy and childbirth*

| have been a teenage girl, and am also the daughter of one right now As wonderful a relationship as | had with
my mother, | would not likely have gone to her if | found out | was pregnant | hope that my daughter would feel
she could talk to me about this, but truthfully, even the best kids with good parental relationships are very afraid of
disappointing their parents |would far prefer she get the medical attention she needed in a timely manner, for
her best interests. | currently coach a teen sports team and work with teen girls every day Not one of those girls
is savvy or sophisticated or mature enough to navigate a court system to get ajudicial bypass, and you all know

It.

Should minor teen girls be having sex? Of course nol But until the legislature finds a way to keep that from
happening, then don't presume to know what is best once that mistake has been made This decision is between

the girl and her doctor Period If she wants to include her parents in the process, wonderful, but that’s not your

call

I don't see you legislating parental notification about whether a girl can get a pelvic exam, whether the doctor
should tell the parents if she is no longer a virgin, whether she can get treatment for STDs whether she can get a
prescription for birth control pills, etc This information would be helpful to me as a parent when talking to my
child, but | also love my child and respect her enough that | acknowledge that by the time she is a teen she has a

right to privacy about very intimate body issues

So this isn't about what is best for the teenager or involving parents in making sure their teens get good
medical/sexual health information so they will make better decisions about their bodies. This is about individual

legislators feelings about abortion

Don't put the smoke screens of parental rights and what's best for the teenage girl up in front of this bill If this

was what was best for teenage girls you would be working harder to fund domestic violence programs to keep
kids out of controlling and abusive relationships that often lead to underage sex. keeping religious-based
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abstinence only sex education out of our schools, funding real-world sex education which involves talking auout
the use of condoms and other forms of birth control when kids do make the dumb "decision" to have underage
sex, and listening to kids when they do report sexual abuse by a family member. Because let's get right down to
it--the kids that need their privacy the most in these situations are the ones that are at risk of more emotional,
mental, verbal, physical and sexual abuse if their abusive parents or partners find ¢ t she is pregnant.

You might want to check DFYS/OCS history about how they sometimes "reunify” molesting family members with
their victims, It will make you sick. That's where you could make a difference in a child's life-funding and fixing
OCS and investigating their training practices. Or maybe getting our Superior court some better information and
mandatory domestic violence/sexual abuse training about how fathers do sometimes sexually molest their own

children so they won't order those same kids into joint custody or sole custody arrangements with their abuser

when their protective mom tries to leave the abuser. Because that is happening too.

Women are not just receptacles. Pregnancy and childbirth is not easy, so please don't attempt to tell me how

easy it is for women and girls to simply... have the baby...and give it up for adoption.

First of all, 1 have worked with abused and neglected children, and let me tell you, there is no big line of people
ready to adopt children should these particular teens and their supposed "involved" parents bring a less-than-

perfect child into the world. And we all know how great foster care is for kids, right?

The Alaska Supreme Court has already ruled on this issue once, and | frankly think it is irresponsible to be
revisiting it again, which is all that HB 364 is.

The first passage of this type of act in 1997 was an attempt to undermine Roe v Wade by chipping away at it bit

by bit,
I was not easily fooled as an informed voter then and | am not now.

The legislature and the governor's office was told then by the Superior Court that this was unconstitutional, but did
the legislature and the state stop? No, the legislature and the state wasted taxpayer doliars on appeals and

endless attempted end-runs around the court's rulings for 10+ years

| expect more from my legislature. There are far better ways to be spending your time

Respectfully,

Paige R. Hodson, SRA
903 W Northern Lights Blvd, Suite 220

Anchorage. AK 99503
(907) 274-8258 phone; (907) 274-8259 fax

paigeh@alaska.net

Normal, frequent or expectable temporary side effects of pregnancy:

» exhaustion (weariness common from first weeks)
« altered appetite and senses of taste and smell

¢ nausea and vomiting (50% of women, first trimester)
« heartburn and indigestion

e constipation

* weight gain

¢ dizziness and light-headedness

¢ bloating, swelling, fluid retention

* hemorrhoids

¢ abdominal cramps

* yeast infections
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