


fetus; and

'(B) performs the overt act, other than completion of delivery, that kills the partially delivered 
living fetus; and

i
'(2) the term physician' means a doctor of medicine or osteopathy legally authorized to practice 
medicine and surgery by the State in which the doctor performs such activity, or any other 
individual legally authorized by the State to perform abortions: Provided, however. That any 
individual who is not a physician or not otherwise legally authorized by the State to perform 
abortions, but who nevertheless directly performs a partial-birth abortion, shall be subject to the 
provisions of this section.

'(c)(1) The father, if married to the mother at the time she receives a partial-birth abortion 
procedure, and if the mother has not attained the age of 18 years at the time of the abortion, the 
maternal grandparents of the fetus, may in a civil action obtain appropriate relief, unless the 
pregnancy resulted from the plaintiffs criminal conduct or the plaintiff consented to the abortion

'(2) Such relief shall include—

(A) money damages for all injuries, psychological and physical, occasioned by the violation of 
this section; and

'(B) statutory damages equal to three times the cost of the partial-birth abortion.

'(d)( I) A defendant accused of an offense under this section may seek a hearing before the State 
Medical Board on whether the physician's conduct was necessary to save the life of the mother 
whose life was endangered by a physical disorder, physical illness, or physical injury, including 
a life-endangering physical condition caused by or arising from the pregnancy itself.

’(2) The findings on that issue are admissible on that issue at the trial of the defendant. Upon a 
motion of the defendant, the con t shall delay the beginning of the trial for not more than 30 days 
to permit such a hearing to take r lace.

(c) A woman upon whom a partial-birth abortion is performed may not be prosecuted under this 
section, for a conspiracy to violate this section, or for an offense under section 2, 3, or 4 of this 
title based on a violation of this section.'.

(b) CLERICAL AMENDMENT-The tabic of chapters for part I of title IS, United States Code, 
is amended by inserting after (he item relating to chapter 73 the following new item:
-1531'.

Speaker of the House of Representatives.

Vice President of the United States and 

President of the Senate.
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Gonzales v. Carhart, 550 U .S . (2007),

Decision
J u s t i c e  A n thony  K e n n e d y  w ro te  for th e  Court that the  r e sp o n d e n t s  h ad  fa i led  to 

s h o w  that C o n g r e s s  la c k e d  p o w e r  to b a n  th is  abo rt ion  p ro cedu re .  C h ie f  J u s t ic e  John  

R o b e r t s  a lo n g  w ith J u s t i c e s  S a m u e l  Alito, C la r e n c e  T h o m a s ,  a n d  Antonin S c a l ia  

a g r e e d  w ith  th e  C ou r t 's  ju d gm e n t ,  a n d  th ey  a l s o  jo in ed  K e n n e d y ' s  op in ion.

T h e  C ou rt  left th e  door o p en  for a s - a p p l ie d  c h a l l e n g e s ,  c it ing its r e c en t  p re c ed en t  in 

Ayotte v. Planned Parenthood o f New England. A cco rd ing  to Washington Post 
repo rte r  B e n ja m in  W it te s ,  "T he  Court major ity , fo l low ing  the pa th  it s k e t c h e d  out la s t  

y e a r  in the  N ew  H a m p sh i r e  c a s e ,  d e c id ed  to let the  law  s t a n d  a s  a  fac ia l m atter and  

let the  p a r t ie s  f igh t la te r a bou t  w h a t ,  if a n y ,  a p p l ic a t io n s  n e ed  to b e  b lo c k ed ."1151

T h e  C ou rt  d e c id e d  to " a s s u m e  ... for the  p u r p o s e s  o f th is  op in ion " the p r in c ip le s  of 

Roe v. Wade a n d  Planned Parenthood v. Casey. T h e  Court then  p ro c e e d ed  to app ly  

t h o s e  "p r in c ip le s  a c c e p t e d  a s  contro ll ing  he re ."

T h e  C ou rt  s a id  that the  low er cou r t s  h ad  repud ia ted  a  c en tra l  p r e m is e  of Casey — 

that the  s t a t e  h a s  a n  in te re s t  in p r e se r v in g  fe ta l life —  an d  the  Court he ld  that the 

b a n  w a s  n a r row ly  ta ilo red to a d d r e s s  th is  in te re s t .  R e ly in g  d e fe ren t ia l ly  on 

C o n g r e s s ’s  f in d in g s  that th is  in tact d ila t ion a n d  ex trac t ion  p ro ced u re  is  n e v e r  n e ed ed  

to p ro tec t  the  h e a lth  o f a  p re g n an t  w o m a n ,  K e n n e d y  w ro te  that a  h ea lth  excep t ion  

w a s  th e re fo re  u n n e c e s s a r y .  And, w h e r e  m ed ic a l  t e s t im o ny  d i sp u ted  C o n g r e s s ' s  

f in d in g s ,  C o n g r e s s  i s  still en tit led to r e g u la te  in a n  a r e a  w h e r e  the  m ed ic a '  

c o m m un ity  h a s  not r e a c h e d  a  " c o n s e n s u s . " 121

T h e  m a jo r ity  op in ion  he ld  that "e th ica l a n d  m ora l"  c o n s id e r a t io n s ,  in c lud in g  an  

in te r e s t  in fe ta l life, r e p re s e n te d  " su b s ta n t ia l "  s t a t e  in t e r e s t s  w h ich  ( a s s u m in g  they 

do  not im p o s e  a n  "u n d u e "  b u rd en )  cou ld  b e  a  b a s i s  for le g is la t io n  a t all t im e s  during 

p r e g n a n c y ,  not ju s t  a fte r  viability . T h u s ,  the  Court b e l ie v ed  that th e  pre -v iab il ity/post- 

v iab i l i ty  d is t in c t ion  w a s  not im p lica ted  in Carhart.[2]

In add it ion , the  Court d i s t in g u i sh e d  the  Stenberg c a s e ,  w h ich  p re v io u s ly  s t ru ck  down 

N e b r a s k a ' s  part ia l-b irth  abort ion  law . T h e  Court he ld  that the  s t a t e  s ta tu te  at i s s u e  in 

Stenberg w a s  m o re  a m b ig u o u s  than  the  la te r  fe d e ra l  s t a tu te  at i s s u e  in Carhart.[2]

T h e  m ajo r ity  op in ion  in Gonzales v. Carhart did not d i s c u s s  the  const itu t iona l 

r a t io n a le  o f th e  C ou rt 's  prior abort ion  c a s e s  ( i .e .  "d u e  p r o c e s s " ) .  H ow eve r ,  the 

m a jo r ity  op in ion  d i s a g r e e d  with the E igh th  C ircu it th a t  the  fe d e ra l  s t a tu te  conflicted 

with " th e  D u e  P r o c e s s  C l a u s e  of the  Fifth A m en d m e n t  [wh ich ] i s  tex tua lly  identica l to 

the  D u e  P r o c e s s  C l a u s e  o f the  Fou r te en th  A m e n d m e n t . " 161



[edit] Concurrence
J u s t i c e  T h o m a s  filed a  concu rr in g  op in ion , jo in ed  by  J u s t ic e  S c a l i a ,  s a v in g  for 

a n o th e r  d a y  the  i s s u e  o f w h e th e r  C o n g r e s s  h ad  su f f ic ie n t  p o w e r  u n d e r  the 

C o m m e r c e  C la u s e  to e n a c t  th is  b a n . 12'T h e  C o m m e rc e  C la u s e  w a s  a l s o  m en t ioned  

in the  op in ion  o f the  Court, a n d  w a s  the  on ly  c l a u s e  of the  C on st itu t ion  m en t ioned  

exp lic it ly  by  the  o p in io n s  in th is  c a s e .

T h e  c o n c u r r e n c e  a l s o  s t a te d  that J u s t i c e s  T h o m a s  an d  S c a l i a  jo in ed  the  Court 's  

op in ion  " b e c a u s e  it a c c u r a te ly  a p p l ie s  cu rren t  ju r i sp ru d e n c e . "  And, the  co n cu r r e n c e  

re ite ra ted  the ir  v iew  that that cu rren t  abort ion  ju r i sp ru d e n c e  " h a s  nc b a s i s  in the 

Con st itu t ion ."  N ad in e  S t r o s s e n ,  P r e s id e n t  of the ACLU, po in ted  out tt .at "no l e s s  an  

an t i -abo rt io n  p roponen t  than  J u s t i c e  S c a l i a  jo in ed  by J u s t i c e  T h o m a s ,  in h is  

s e p a r a t e  op in ion , ch id ed  the  m a jor ity  for not co m in g  out a n d  exp lic it ly  s a y in g  that 

th e y  h ad  o ve r tu rn ed  not Roe vs. Wade, but the  prior part ia l-b irth  abort ion  ban

[edit] Dissent
J u s t i c e  R u th  B a d e r  G in sb u rg  d i s s e n t e d ,  jo in ed  by ju s t i c e s  D av id  S o u te r ,  J o h n  P a u l  

S t e v e n s ,  a n d  S t e p h e n  B reye r ,  c o n te n d in g  that the  ru ling w a s  a n  " a la rm in g "  o n e  that 

igno red  S u p r e m e  Court abort ion  p re ced en t .  J u s t i c e  G in s b u r g ' s  d i s s e n t  w a s  the  only 

op in ion  in th is  c a s e  that m en t io n ed  the  word "p r ivacy" . J u s t i c e  G in sb u r g ,  re ferr ing  in 

p a r t icu la r  to Planned Parenthood v. Casey, s o u g h t  to g round  the  C ou rt 's  abort ion  

ju r i s p r u d e n c e  b a s e d  on c o n c e p t s  o f p e r so n a l  a u to n o m y  and  e q u a l  c i t i z e n sh ip  rather 

th an  the C ou rt 's  p re v io u s  p r iv a cy  a p p ro a ch :  "T h u s ,  le g a l  c h a l l e n g e s  to u n d u e  

re s t r ic t io n s  on abort ion  p ro c e d u re s  do not s e e k  to v in d ic a te  s o m e  g e n e r a l i z e d  notion 

o f p r ivacy ; ra ther , they  c e n te r  on a  w o m a n ' s  a u to n o m y  to d e te rm in e  h e r  l ife 's  c o u r se ,  

a n d  th u s  to en jo y  e q u a l  c i t i z e n sh ip  s t a tu r e . " i2!

J u s t i c e  K e n n e d y ' s  op in ion  in Carhart did not touch upon the  q u e s t io n  of w h e th e r  the 

C ourt 's  prior d e c i s io n s  in Roe v. Wade and  Planned Parenthood v. Casey w e r e  

va l id . D i s s e n t in g  J u s t ic e  G in sb u rg  c h a r a c t e r i z e d  th is  a s p e c t  o f the  C ourt 's  op in ion  a s  

fo l low s: " C a s e y ' s  p r in c ip le s ,  con f irm ing  the con t inu in g  vita lity of ‘the  e s s e n t i a l  

ho ld in g  o f R o e , '  a r e  m ere ly  ' a s s u m e [ d ] ’ for the  m o m e n t ... r a th e r  than  're ta ined ' or 

'rea f f irm ed . '"
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25-LS1 139\C.l 
Kurtz 

1/21/08

A M E N P M E N 1 *■ |

OFFERED IN THE HOUSE BY REPRESENTATIVE HOLMES

TO: HB 301

1 Page 1. following line 2:
2 Insert a new bill section to read:

3 "* Section 1. AS 18.16.0^0' a) is amended to read:

4 (a) Notwithstanding compliance with AS 18.16.010, a person may not

5 knowingly perform a partial-birth abortion unless continuation of the pregnancy is

6 likely to result in the pregnant woman's death or poses a substantial risk of
permanent injury to the pregnant woman's physical or mental health [A

8 PARTIAL-BIRTH ABORTION IS NECESSARY TO SAVE THE LIFE OF A
9 MOTHER WHOSE LIFE IS ENDANGERED BY A PHYSICAL DISORDER,

10 ILLNESS, OR INJUR ' AND NO OTHER MEDICAL PROCEDURE WOULD
11 SUFFICE FOR THAT PURPOSE], Violation of this subsection is a class C felony."

12

13 Page 1, line 3:
14 Delete "Section I"

15 insert "Sec. 2"

L -1-
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Vice-Chairman 
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Rep. Bob Lynn 
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Rep. Ralph Samuels 
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Rep. Mike Doogan 
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(907) 465-4940

Rep. Lindsey Holmes 
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COMMITTEE
MEMBERS

MEMORANDUM

Date: February 19. 2008

To: Representative John Coghill
Chairman I louse Rules Committee

From: Representative Jay Ramras 
I louse Judiciary Committee

Re: Referral File 1113303 (25-LS1183\L)________________
Attached please find the following documents that represent the referral file 
for 1113303:

• Sponsor Statement
• CSHB 303(JIJD) 25-1 SI 183\L with legal memo regarding changes
• Work Draft CSIIB 303(JUD) 25-LS1183|K with relevant documents

r- Sponsor's suggested amendments to version \K 
r  Fax to Legislative Legal re: I louse Judiciary Committee 

amendments 
r  Issues raised in committee 
r  Representative I lolmcs potential amendment \K. 1

• CSHB 303(L&C) 25-LS1183\E
• I IB303 25-LS1183\A
• Sectional Summaries
• Fiscal Note
• Legal Memos
• Support/Opposition
• I louse Judiciary testifier lists
• I louse Judiciary Committee Report



Slasfea ;S>tatc legislature

Inti'rim Address:
600 B. Railroad Avenue 

Wasilla. AK 99654 
Phone: (907) 376-2679 

Fax: (907) 376-4745 
Kepresenlative.Mark.Neumand' leg is.stale ak.us

R e p r e s e n ta t iv e  M a r k  A .  N e u m a n
District 15

House Bill 303
“ An Act relating to marine products and motorized 

recreational products”

Sponsor Statement

IIB303 will benefit Alaskan consumers and Alaskan marine and powersports 
dealerships by creating a more favorable business environment in which to buy or 
service boats. 4 wheelers, snow machines, and outboard motors.

Alaska is unique in that consumers utilize these products not only for recreational 
puiposes but many rely on them as their primary method of transportation.
Whatever the product is used for; commercial, recreational, or transportation, 
when warranty issues arise the consequence can be significant.

I hroughout Alaska and especially in the bush, the costs associated with remedies 
to warranty issues through ser\ ices provided bv dealers arc extremely burdensome 
to both consumers and dealers.

1113303 will correct long standing inequities and create a more favorable business 
environment to benefit all Alaskans.

Session \ddress: 
Alaska State Capitol 
Juneau. AK 99X01 
Phone: |907) 465-2079 
1-800-505-2678 
Bax: Pitl’ i 465-4X22 w A
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LEGAL SERVICES
(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 19, 2008

SUBJECT: CSHB 303(JUD) relating to marine products and motorized 
recreational products (Work Order No. 25-LSI I83\L)

TO:

FROM:

Rcpresenlat.ve Jay Ramras
Chair of the House Judiciary Committee
Attn: Jane Pierson

P I hercsa Bannister 
Legislative Counsel

This memo accompanies a draii of the bill described above.

I. Sec. 45.27.100. \s we discussed, bccaue the committee decided to remove former 
sec. 45.27.100(c) from sec. 45.27.100, it »vas necessary to make some conforming 
changes within the section. The first was to delete "and may be established by the 
uniform procedures adopted under (c) of this section" from sec. 45.27.100(a).

The second was to delete sec. 45.27.100(b). It u'as necessary to delete the first clause of
(b) ("if the authorized dealer and the manufacturer or distributor have not established an 
area of responsibility under (c) of this section") because it was expressly based on (c).

However, the second clause ("if the area of responsibility established by the manufacturer 
or distributor is rejected by the authorized dealer") also appears to be tied to (c). As I 
read former (b), this clause is an alternative to when the parties haven't established an 
area under (c). The sense of this second clause is that if the dealer disagrees with the area 
established by the manufacturer or distributor under (c)'s uniform procedures, then the 
area is established by (b)(1) or (2). You may read this differently or you may want to 
rewrite (b) so as to incorporate (b)(1) or (2) in some way. If either is the case, please 
advise.

2. Former sec. 45.27.820 (civil penalty). As we discussed, this section has been deleted. 
It is not necessary to state that the penalties from AS 45.50.471 - 45.50.561 apply to a 
violation of the new chapter, because bill section 4 makes a violation of the chapter an 
unfair trade practice under AS 45.50.471 - 45.50.561, and this makes the penalty 
provisions of AS 45.50.471 - 45.50.561 apply to the violations.

TLB: mod 
08-113.mod

Enclosure



Suggested Revisions to HB303 2-is-os

Page 2: Remove Article 2. Area of responsibility entirely (Satisfies Amen I)

Page3: Article 3 — Rem* e Sec •I.'' J .120 adding authorized dealer lo area of responsibility
Remo’ e 'Set. 4 s 2 7.200 sale or shipment before agreement 
Remove See I."1.. '10 Involuntary order or delivery

Page4 Article 3 Reiimve Sec 4" ' ~ ■o sale after termination (Sal is lies Amen 2)

R cillO 1. e Set 4 ^ .2  2 4 0  delivery ofproduets in reasonable quantities

KeillOV 1 V ’i I o seleelion of delivery method

K s'lU O '■ 'see fS 7 'd l  product damage responsibility

Page 5 Article 4 Sec 45,27.300 Manufacturer or distributor mandatory
repurchase (change to read) I f  a tie er is terminated or non-renewed hr a manufacturer 
or distributor the manufacturer or distributor shall repurchase from the authorized 
dealers inventory (continued thru end of See 45.27,300) (Satisfies \men 31

Page 6 Article 4 U St. . optional retention

Ren. '  V  failure In repurchase

' ’ ■ v 'sci earner selection and costs

Page 7 Article 5 Sect 45.27.410 line 10 replace “30 days" with "60 days

Line 14 replace “30 days" with "60 days"

Article 5 Section 45.27.430 line 25 remove the word “timely"

Line 26 remove the word “timely""

Page 8 Article 5 Sec 45.27.440 Line 16-18 Delete "I/ a manufacturer 's
fu ll suggested retail price does not exist, the reimbursement shall he 
calculated at 1.5 limes the authorized dealer's landed cost " (Pet \mcn 4)

Article 5 Ken s. U - ■ • 1 shipping costs rein'd items (Satisfies \l11Cll 5)

Page 9 Article 5 I ‘c m o \ S c i  • boat package warranties and branding

R c n m ' i  S ect I" R1 LSt performance of wan jnly service work



Page 9

Page 10

Page 11

S ec  45.27.500 A fte r  "3 0  days"  insert “ a fte r receipt o f  c la im  
the m anufacturer o r  d istribu tor  ” (Satisfies A m e n  (>)

A rtic le  6 Peill 'HC Seel 45.27.(>00 liability resulting Tmm audit

R em o ve  Seel 45 .2 . 650 advertising

Sect 45 .27.640 page 10 line 20. U nder Required posting 
please include " I f  a  dea le r's  service operations employees receive a  
commission f o r  the amount o f  work they perform , the m otor vehicle dea le r 
sh a ll post a  conspicuous sign that is visible to service customers that the 
dea le r's service operations employees work on commission  .(Per A m e n  7)

A i u c l e 7  Line 8 C iv i l  oenaliteis in accordance with A S  45.50.471 - 
4 5 .5 0 .5 6 1 .  N o civ il  fine ol $5,000 per day (satisfies A m en  Si

A rtic le  7 Kelli'>Vt; Sect u  s >0 Criminal penally (Satisfies  AniCil (> • >

Ivpo on am endm ents read as a second A m endm ent S



A LA S K A  STATE LEG ISLATURE 
HOUSE JU D IC IAR Y C O M M ITTEE

Representative Jay Ramras 
Chairman 

(907)465-3004 
Fax: (907) 465-2070 

Representative Jay Ramras@legis.state.ak.us

1292 Sadler Way. Suite 324 
Fairbanks, AK 9970!

Committee Member s :
Representative Nancy Dahlstrom. 

Vice-Chairman 
Representative John Coghill 

Representative Bob Lynn 
Representative Ralph Samuels 
Representative Max Gruenberg 
Representative Lindsey Holmes

State Capitol.  Room  120 
Juneau. A la sk a  9 9 8 0 1 -1 18 2

F a x

T o : Terry  Bannister
Legis la tive  Legal

Fax #: 2029 

From: Jane Pierson 

Date: February 15. 2008 

Re: C S  for H B  303 ( 2 5 -L S 11 8 3 \ K )

N u m b er o f  p ages including cover:

Please draft a final JU D  C S  for the a b o ve  - referenced bill, to reflect the fo llo w in g  
conceptual amendments:

Delete sub-section (c). 

Delete ai! o f  A S  45.27.230. 

Delete "at a m in im um ."

Delete " I f  a m anufacturer's  full suggested retail price does 
not exist, the reim bursement shall be calculated at 1.5 times the authorized dealer's  
landed co st."

1) P. 2. L . 25-29

2 ) P. 4. L. 5 - 1 4

3) P. 5. L. 17

4) P. 8. L 1 6 - 1 8

5) P. 8. L. 19-25 Delete sub-section (a)

6) P. 9. 22 A fter  "30 d a y s "  insert "after  receipt o f  c la im  by the
manufacturer or distributor.”

mailto:Ramras@legis.state.ak.us


7) P. 10, U. 20 U nder Required posting please include a " I f  a dealer's  
service  operations e m p lo y e e s  rece ive  a com m ission  for the amount o f  work they perform, 
the m otor veh ic le  dealer shall post a conspicuous sign that is visible  to service  custom ers 
that the d e a le r 's  service  operations em p lo yees  w ork  on co m m issio n ."

A
8) P. 1 1 ,  L. 8 C iv i l  penalties in accordance with A S  45.50.471 — 45.50 .561. N o  ■ (( r  
c iv il  fine o f  $5,000 per day.

8) P. 11 .  L. 1 1 - 1 2  D elete  A S  45.27.830 Crim in al penalty.

Thank you.



Legal opinion requested on w hich  state law applies  in case o f  conflict  o f  law s. 
Terry  Bannister agreed that it w as  a good idea to pull in statement about 
45.45.70 0 -45.45.900 to indicate w hich  chapter governs, i f  a conflict occurs. 
Legal opinion requested to look at each section for conflic ts  with U .C .C .
L egal opinion requested to an alyze  the bill and B ankruptcy  laws to determ ine i f  a 
co n flic t  exists.
Q uestion arose w hether C o n su m er  Product S afety  A c t  pre-empts any provisions 
in the bill.
Rep. O ruen berg  requested that the requirement for "notice  b y  m ail"  be extended 
to include notice by “ electronic  m eans.”
Rep. I lo lm e s  expressed concern that anti-trust issues m ay  still exist in Sec. 
4 5 .2 7 .10 0  in determ ining area o f  responsibility  for multi-product dealers.
Rep. G ru en berg  expressed  concerns regarding Section  45.27.240 “ reasonable 
quantities" and the failure to provide a definition for what this means. Rep. 
C o gh ill  s im ilarly  expressed concern regarding “ d e la y ”  in the sam e section. These 
issues w ere referred to the Rules C o m m ittee  to address.
Rep. H olm es concern that Section  45.27.260 (c)  and (d, created a loophole  w here 
a m anufacturer could  be liable for d am age  that o ccurs  betw een the time the 
product arrives at the dealer and the 10-day written notice period. R eferred to the 
R ules C o m m ittee  to address.
Rep. H olm es expressed concern that in Sec. 4 5 .2 7 .3 30  the phrase " in ventory  
value o f  products" w as  undefined. Referred to the Rules C o m m ittee  to address. 
Rep. I lo lm es  expressed concern that in Sec. 4 5 .2 7 .3 4 0  “ landed co st"  w as  a broad 
definition and that what items w ere included in "landed co st"  was left entirely  to 
dealer discretion. Referred to the Rules C o m m itte e  to address, 
rhe question o f  w ho determines what is " t im e ly  warranty s e rv ice ”  at Section  

4 5.27.43 0 w as  referred to the Rules C o m m ittee  to address.
Rep. 1 lo lm es expressed concern on the m ean in g  o f  "read ily  a va i la b le "  contained 
in Section  45.27.480. Referred to the R ules C o m m ittee  to address.
R ep I lo lm es expressed concern that the language “ transactions that occurred 
m ore than tw o y e ars"  contained in Section  45.27.600 changed the applicable  
statute o f  limitations for such transactions. Referred to the Rules C o m m itte e  to 
address.
Rep. H olm es expressed  concern that Section  4 5 .2 7 .6 3 0  already existed in law  and 
w a s  superfluous. A ttorney Ed Sniffcn  agreed. Referred to the Rules C o m m ittee  
to address.
Rep. H olm es expressed concern with the indem nification language contained in 
Section  4 5 .2 7 .8 10(h)( I ). Attorney Ed Sniffcn  agreed that this w as unusual. 
Referred to the R ules C o m m ittee  to address.

Issues raised in Judiciary Committee Hearing on HB 303
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A M E N D M E N T

O FFER ED  IN THE H O U SE  B Y  R E P R E S E N T A T IV E  H O LM E S

TO: C SH B  303(JUD), Draft Version "K"

1 Page 2, line 10, through page 3, line 20:
2 Dele*'* all material.

3
4 Renumber the following articles accordingly.

5
6 Page 5, lines 14 - 30:
7 Delete "If  an authorized dealer discontinues selling a particular product and gives 60
8 days' advance written notice o f  the discontinuance to the manufacturer or distributor by mail,
9 the manufacturer or distributor shall, at a minimum, repurchase from the authorized dealer's 

10 inventory
1 ] ( 1) each new and unused discontinued product o f  the manufacturer that

12 is
] 3 (A) the current model o f  the discontinued product; or
14 (B) a model o f  the discontinued product from the previous two

15 years; and
16 (2) each discontinued product part that
17 (A) was purchased from the manufacturer or distributor;
] 8 (B) is listed in the manufacmrers' parts price books m the past

19 w o  years; and
20 (C) has not been damaged or substantially altered to the
21 prejudice o f  the manufacturer or distributor while in the possession o f  the

22 authorized dealer."
23 Insert "Unless the agreement provides otherwise, i f  a manufacturer or distributor

L -1-
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1 discontinues a particular product from its product line, the manufacturer or distributor shall
2 repurchase from the authorized dealer's inventory each new and unused discontinued product
3 o f  the manufacturer that is the current model o f  the discontinued product and that has not been
4 damaged or substantially altered while in the possession o f  the authorized dealer."

5
6 Page 6, line 3:
7 Delete "and product parts"

8
9 Page 6, lines 5 - 10:

10 Delete all material.

11
12 Page 6, line 14:
13 Delete "and product parts"

14
15 Page 6, lines 20 - 25:
16 Delete all material.
17
18 Page 6, line 28:
19 Delete "A S 45.27.300 - 45.27.340"
20 Insert "A S 45 27.300 - 45.27.310"

21
22 Page 7, lines 4 - 18:
23 Delete all material.

24
25 P a g e 8, l in e s 2 0 - 2 1 :
26 Delete ", plus 25 percent o f  the normal authorized dealer's cost as a handling fee."

27
28 Page 9, line 25, through page 10, line 11;
29 Delete all material.
30
31 Page 10, line 24, through page 1 i, line 7:

L -2 -
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1 Delete all material
2
3 Page 11, lines 1 1 - 1 2 :
4 Delete all material
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CS FOR HOUSE B IL L  NO. 303(JUD)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y - F I F T H  L E G I S L A T U R E  - S E C O N D  S E S S IO N

BY THE HOUSE JUDICIARY COMMITTEE

OfTered:
Referred:

Sponsor(s): REPRESENTATIVES NEUMAN', Harris, Thomas, Edgmon, Olson

A B IL L

FOR AN  AC T  E N T IT L E D

"A n  Act re lating to m arine products and motorized recreational products; and 

provid ing fo r an effective date."

BE IT  ENACTED  BY  T H E  LEG ISLA TU R E  O F T H E  STATE  OF A LA S K A :

* Section I. A S  45.25 is amended by adding a new  sectu  n to read:

Sec. 4 5.25.920. Conflicting provisions. I f  a provision o f  this chapter conflicts  

with a provision in A S  45.27, the provision in A S  4 5 .2 7  governs.

* Sec. 2. A S  45 is am en ded by adding a new  chapter to read:

Chapter 27. M a rine  Products and Motorized Recreational Products.

A rtic le  1. Agreement Practices o f Product M anufacturers and D istributors.

Sec. 4 5 .2 7 .0 1 0 . Cancellation or nonrcnewal o f agreement. A  m anufacturer 

or distributor m a y  not, without 90 days' advance  written notice, cancel or refuse to 

renew an agreem ent with an authorized dealer.

Sec. 45.27.020. Consent to transfer o f agreement. A  m anufacturer or 

distributor m ay  not unreasonably withhold consent to the sale or other transfer o f  an

- 1-
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agreem ent b y  an authorized dealer to a transferee i f  the transferee

( 1) meets the criteria gen erally  applied b y  the m anufacturer or 

distributor w h e n  approving  new authorized dealers; and

(2) agrees to be bound by all the terms and conditions o f  the standard 

form o f  the agreem ent.

Sec. 45.27.030. Change in existing agreement. Except as provided  by 

A S  4 5 .2 5 .1 1 0 ,  a m anufacturer or distributor m a y  not change an agreem en t with an 

authorized dealer unless the manufacturer or distributor g ives  notice b y  mail to the 

authorized d ealer  at least 90 days b efore  the change.

Artic le  2. Area o f Responsibility.

Sec. 45.27.100. Determ ination o f area o f responsibility, (a) U nless the 

authorized dealer's agreement establishes a sm aller area o f  responsibility , an 

authorized dealer's area o f  responsibility m a y  be a geographical area designated  by zip 

code, m un ic ipa lity ,  or m ileage radius in the authorized dealer's agreem en t with a 

m anufacturer or  distributor and m y  be established b y  the uniform proced ures adopted 

under (c)  o f  this section.

(b) I f  the authorized dealer and the m anufacturer or distributor have not 

established an area o f  responsibility under (c) o f  this section, or i f  the area o f  

respon sib ility  established b y  the m anufacturer or distributor is rejected b y  the 

authorized dealer, the area o f  responsibility  is a

( 1) 12-m ile  radius from the authorized dealer i f  the authorized dealer is 

located in a m un icipality  containing 4,000 persons or more; or

(2) 30-m ilc  radius from the authorized dealer i f  the authorized dealer is 

located in a m unic ipa lity  containing fe w e r  than 4,000 persons.

(c) T h e  m anufacturer or distributor shall adopt uniform procedures to establish 

an area o f  responsibility. T h e  uniform procedures must include m arket research 

inform ation from identified credible industry sources that project sales o f  the brand o f  

the products  under the agreement betw een the authorized dealer and the manufacturer 

or distributor.

Sec. 45.27.110. Changing area o f responsibility . B efore  ch an gin g  an area o f  

responsibility , the m anufacturer or distributor shall g iv e  the authorized dealer  at least

C SH B 303(JUD) -2-
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90 days' written notice by  mail before  the change. This section does not apply to an

authorized dealer's area o f  responsibility,

Sec. 45.27.120. Add ing authorized dealer to area o f responsibility. (a) A

m anufacturer or distributor m ay  not enter into an a g r e e m e ^  that w o u ld  add an

g iv in g  at least 90 days' written notice b y  mail to all potentia lly  a ffec ted  authorized 

dealers  in the area o f  responsibility.

(b) The notice under (a) o f  this section must include

sam e line o f  product m akes, m odels, or classifications in the authorized dealer's are; 

o f  responsibility  are p rovidin g  adequate representation, com petition, and convenien 

co n sum er care for the sam e line o f  product makes, m odels, and classifications locatec 

in that area o f  responsibility.

(c) The potentially affected authorized dealers shall h av e  at least 60 days tc 

p rovide  additional information and com m ents to the m anufacturer or distributor before 

the manufacturer or distributor m akes a final decision.

Sec. 45.27.200. Sale o r shipment before agreement. A  manufacturer or 

distributor m ay not sell or ship a product to an authorized dealer before  the authorized 

dealer  s igns an agreement that co m p lies  with this chapter.

Sec. 45.27.210. Involuntary ' .er o r delivery. A  m anufacturer or distributor 

m ay  not coerce  or attempt to coerce  an authorized dealer to order or accept delivery o f  

a

that is not included in the manufacturer's or distributor's advertised list for the product.

authorized dealer w ho relocates or opens additional facilities within tw o m iles o f  the 

authorized dealer's existing facilities unless the relocation w o u ld  in frin ge  on another

authorized dealer u'ithin the existing ai’ ihorized dealer’s area o f  respon sib ility  without

( 1) a determination that the com m unity or territory can  support an 

additional authorized dealer; and

(2) a determination o f  whether the existing authorized dealers o f  th

Artic le 3. General Product Provisions.

(I)  prou t or another item that the authorized deal r has not

volun tarily  ordered; or

(2) product with a special feature, appliance, a ccesso ry ,  or equipment

-3-
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1 Sec. 45.27.220. Refusal to deliver o r ship. A m anufacturer or distributor m ay

2 not, without just cause, refuse to deliver or ship, within 60 d a ys  after the authorized

3 dealer's order has been received, to an authorized dealer  a product that the

4 manufacturer or distributor has publicly  advertised is ava ilab le  for imm ediate delivery.

5 Sec. 45.27.230. Sale after term ination or nonrenewal. After an effective

6 termination or nonrenew al o f  an agreement, a m anufacturer or distributor shall

7  continue, for the required time, to sell the authorized dealer parts for products sold by

8 the authorized dealer b efore  the termination or nonrenewal. In this section, "required

9 time" means the shorter o f

10 (1)  24 m onths after the termination or nonrenew al; or

11 (2) the period o f  time after the termination or nonrenewal until the

12 manufacturer or distributor enters into an agreem ent with another authorized dealer to

13 provide service  to the custom ers o f  the authorized dealer w h o se  agreement was

14 terminated or not renewed.

15 Sec. 45.27.240. Delivery o f products in reasonable quantities. A

16 manufacturer or distributor m ay not delay, refuse, or fail to deliver products in

17  reasonable quantities to an authorized dealer unless the delay,  refusal, or failure is

18 caused b y  an act b eyond the control o f  the manufacturer, the distributor, or a person

19 related to the m anufacturer or distributor.

20 Sec. 45.27.250. Selection o f delivery method. U nless otherwise provided by

21 the agreement, a m anufacturer or distributor m ay  not refuse to allow  an authorized

22 dealer to select the m ethod and carrier for the d e livery  o f  products to the authorized

23 dealer b y  the m anufacturer or distributor.

24 Sec. 45.27.260. Product damage responsibility, (a) A  manufacturer or

25 distributor is so le ly  respon sible  for dam age to a product that occurs before the

26 manufacturer or distributor delivers  the product to a carrier.

27 (b) An authorized dealer is not responsible for d a m a g e  to a new product that

28 occurs w hile the product is in the possession o f  the carrier unless the authorized dealer

29 selects the method o f  transportation and the carrier.

30 (c) An authorized dealer is so lely  responsible for d a m ag e  to a new  product

31 that occurs after the authorized dealer accepts the product from the carrier and before

CSH1J 303(JID )
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delivery  to the ultimate purchaser unless the d am ag e  results from a latent or hidden 

defect or is not reasonably observable at the tim e the authorized dealer accepts the 

product. A n  auth on zed  dealer accepts a product w hen the authorized d e a le r  signs a 

delivery  receipt for the product.

(d) A n  authorized dealer m ay refuse to accept a dam aged p roduct from a 

m anufacturer or distributor by  g iv in g  written n otice  to the manufacturer o r  distributor 

within 10 business days after the product is delivered to the authorized dealer. I f  an 

authorized dealer refuses to accept the dam aged product, the m an ufacturer or  

distributor shall, within 10 days after rece iv in g  the notice from the authorized dealer, 

credit the authorized dealer's account for the product cost that the m anufacturer or  

distributor charged to the authorized dealer and a n y  freight and interest ch arged  to the 

authorized dealer for the product.

Sec. 45.27.300. M anufactu rer or d is tr ib u to r m andatory repurchase. I f  an

authorized dealer discontinues selling a particular product and g iv e s  60 days' advan ce  

written notice  o f  the discontinuance to the m anufacturer or distributor b y  mail, the 

manufacturer or distributor shall, at a m in im um , repurchase from the authorized 

dealer's inven tory

prejudice o f  the manufacturer or distributor w hile  in the possession o f  the 

authorized dealer.

Sec. 45.27.310. T im ing o f repurchase. A  m anufacturer or distributor shall

A rtic le  4. Product Repurchase Requirements.

( 1) each new and unused discontinued product o f  the m anufacturer that

is

(A )  the current model o f  the discontinued product; or

(B ) a model o f  the discontinued product from the p revious two

years; and

(2) each discontinued product part that

(A )  w as purchased from the m anufacturer or distributor;

(B) is listed in the manufacturers' parts price books in the past

tw o  years; and

(C) has not been dam aged  or substantially altered to the
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m ake the repurchase required b y  A S  4 5.27.300 within 60 days after th e  authorized 

dealer subm its to the manufacturer or distributor b y  mail the authorized dealer's  final 

inventory o f  all the products and product p a n s  identified under A S  4 5 .2 7 .3 0 0  that 

apply  to the authorized dealer's discontinuance o f  the manufacturer's products.

See. 45.27.320. Optional retention. I f  an authorized dealer discontinues 

en g a gin g  in the business o f  b e in g  an authorized dealer or d iscon tin u es  selling a 

particular m ak e  o f  product, the authorized dealer may, at the so le  op tion  o f  the 

authorized deal *r, retain some o f  the discontinued products and product parts to allow 

for custom er s e n  ice, special orders, presold products, or another valid situation, as 

determined in the sole discretion o f  the authorized dealer.

Sec. 45.27.330. Failure to repurchase. I f  a manufacturer or distributor fails, 

without just cause, to m ake the repurchase required by A S  45.27.300, the 

m anufacturer or distributor shall p a y  the authorized dealer interest at the a llo w ed  rate 

on the inven tory  value o f  the products and product parts that the m anufacturer or 

distributor fails to repurchase. T h e  interest begins on the 31 st  d a y  after the 

manufacturer or distributor receives the final inventory under A S  4 5 .2 7 .3 10  and 

continues until the manufacturer or distributor com pletes the required repurchase. In 

this section, ' a llow ed rate" m eans the interest rate set out in A S  45.45.010(a), 

e x c lu d in g  the exception for A S  45.45.010(b).

Sec. 45.27.340. Landed cost, (a) T h e  amount o f  a repurchase required by 

A S  45.27.300 shall be based on the authorized dealer's landed cost at the authorized 

dealer’s facility.

(b) A n  authorized dealer's landed cost shall be adjusted for any quarterly or 

annual p urch ase  rebates and credits g iv en  to the authorized dealer on the products and 

product parts b e in g  repurchased.

Sec. 45.27.350. C arrie r selection and costs. A  manufacturer or distributor o f  

a product m ay  select the method and carrier to transport a product repurchased under 

A S  4 5 .2 7.30 0 - 45.27.340, but is respon sible  for any transportation or storage costs for 

the repurchased product.

Article 5. Product W arranties.

Sec. 45.27.400. W arran ty  provided. A  manufacturer shall prov ide, through
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the authorized dealer, to the product's  ultimate purchaser from an authorized dealer the

manufacturer's standard written warranty, i f  any, that is in effect at the t im e  o f  delivery 

o f  the product to the authorized dealer.

Sec. 45.27.410. Defective products, (a) A  m anufacturer or distributor o f  a 

d e fe c t iv e  product shall, during the original warranty period, pay, in accordance  with 

the standard warranty service  c la im  procedures and methods o f  the industry and with 

A S  45.27.400 - 45.27.500, an authorized dealer to com plete  factory-recom m ende 

w arranty  repairs, solutions, and p roced ures  to cure factory w arranty  problem s with 

d e fe c t iv e  product.

(b) A  manufacturer o r  distributor shall, within 30 d a ys  after an authorize 

dealer's request, provide the authorized dealer with original factory parts required t 

perform  warranty service  on a d e fe c t iv e  product. If  a m anufacturer o r  distributor i 

unable  to supply original factory  parts needed to com plete  the w arranty repairs for i 

d e fe ct ive  product within 30 days,  the authorized dealer m a y  return the defcctivi 

product and rece ive  full credit for the authorized dealer's landed cost o f  the product 

p lus 100 percent o f  the freight ch arg es  to return the product.

(c) In this section, "d e fe c t iv e  product" means a product that is defective ir 

d esign, assem bly, engineering, or manufacturing.

Sec. 45.27.420. Au thorized dealer w arran ty  representations. A n  authorized 

dealer  m ay  not m ake a representation about the warranty that is not m ade by the 

m anufacturer in the written w arranty. A n  authonzed dealer shall deliver  the manuals 

on the operation and m aintenance o f  a product to an ultimate purchaser and m ake the 

m anufacturer's w arranty kn ow n to the ultimate purchaser, including  all disclaimers 

and limitations.

Sec. 45.27.430. T im e ly  w a rran ty  service and claims, (a) A n  authorized 

dealer  shall provide tim ely w arran ty  serv ice  in accordance with the manufacturer's 

applicab le  warrant) on all o f  the manufacturer's and distributor's products sold by the 

authorized dealer.

(b) A n  authorized dealer  shall m ake all c laim s for warranty rein ursement in 

the m anner established by the m anufacturer.

See. 45.27.440. Basis fo r reimbursements, (a) A  m anufacturer or distributor
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shall use the bases established in this section to reimburse an authorized d e a le r  for all 

approved warranty serv ice  w ork  performed b y  the authorized dealer.

(b) A  m anufacturer or  distributor shall p ay  to a serv ic in g  authorized dealer 

warranty w ork labor rates that

( 1) are at least the same as the authorized dealer  cu sto m arily  charges to 

a customer for nonwarranty  serv ice  work; and

(2) include tim e for clean-up, preparation, diagnosis, d isassem b ly , 

repair, assembly, testing, and final c leaning as needed to p rovide  a quality  result and 

customer satisfaction.

(c) In addition to the paym ent under (b) o f  this section, the m anufacturer or 

distributor shall reim burse an authorized dealer a m inim um  o f  one hour at the 

authorized dealer's shop standard labor rate for the administration o f  each  warranty 

claim.

(d) A  m anufacturer or distributor shall reim burse the authorized dealer for 

product parts at the current manufacturer's full suggested retail price and shall ship 

each part to the authorized dealer without cost for freight or handling. If  a 

manufacturer’s full suggested retail price does not exist, the reimbursement shall be 

calculated at 1.5 tim es the authorized dealer’s landed cost.

Sec. 4 5.27.45 0. Shipping costs for re turned items, (a) A  manufacturer or 

distributor shall pay for any costs incurred by the authorized dealer, plus 25 percent o f  

the normal authorized dealer's cost as a handling fee, for shipping a part replaced 

under a warranty that the authorized dealer returns for testing, analysis, o r  inspection 

at the request o f  the m anufacturer or distributor.

(b) A  request by  the manufacturer, the distributor, or another person involved 

in a product's w arranty service  to an authorized dealer to return a product or a product 

part for analysis, testing, or inspection must be in w riting and shall b e  m ade within 30 

days after the filing date  o f  the warranty claim submitted by  the authorized dealer.

Sec. 45.27.460. T im e ly reimbursement fo r claims. A  manufacturer or 

distributor shall p a y  a properly  submitted warranty c la im  within 30 days after 

rece iv in g  the claim  from an authorized dealer. I f  a m anufacturer or distributor fails to 

p ay  a claim within 30 days after receipt. the failure is considered an acceptance o f  the

WORK DRAFT WORK DRAFT 25-LS1183\K
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1 claim as submitted, and the manufacturer or distributor shall pay the authorized dealer

2 interest at the rate o f  1.5 percent a month on the claim.

3 Sec. 45.27.470. Boat package warranties and branding, (a) A  m anufacturer

4 or distributor o f  a m arine product m ay enter into a warranty service agreem ent with a

5 marine authorized dealer  o f  a boat package  without v io latin g  the area o f  responsibility

6 o f  another authorized dealer who has an agreem ent to sell the brand o f  m arine motor

7 that is part o f  the boat package. H ow ever,  the w arranty service  agreement m ay not be

8 construed to permit the marine authorized dealer to sell the marine m otor  separately

9 from the boat p a ck ag e ,  and the marine authorized dealer m ay  not hold i t s e l f  out to be

10 an authorized dealer in the full line o f  m arine engines.

11 (b) T h e  boat p a ck a g e  brand shall b e  determ ined b y  the brand o f  the boat.

12 Sec. 45.27.480. Performance o f w a rran ty  service work. A n  authorized

13 dealer shall use a factory-certified or factory-trained technician to perform  warranty

14 service w o rk  i f  fac to ry  certification or training is readily  available.

15 Sec. 45.27.490. W a rran ty  restrictions. A  manufacturer m a y  not, by

16 agreem ent, by  restrictions on reimb. rsement, or b y  another method, restrict the nature

17  or extent o f  product parts provided or labor perform ed b y  an authorized dealer i f  the

18 restriction impairs the authorized dealer's ability  to satisfy  a warranty created b y  the

19 m anufacturer in accord ance  with generally  accepted  standards.

20 Sec. 45.27.500. W arran ty  claim disapproval. I f  a manufacti .er o r  distributor

21 d isapproves a cla im , the manufacturer or distributor shall issue a written notice o f

22 disapproval to the authorized dealer w ithin  30 days. T h e  notice must contain the

23 specific  reasons for the disapproval.

24 A rric le  6. Miscellaneous Business Practices.

25 Sec. 45.27.600. Liability- resulting from  audit, (a) An authorized dealer is not

26 liable to a m anufacturer or distributor for m o n e y  that an audit o f  the authorized

27 dealer's financial records determines to be o w e d  to the manufacturer or distributor, or

28 to a wholesaler, distributor branch, or factory  branch, i f  the m oney  is a result o f

29 transactions that occurred  more than tw o years before  the beginning o f  the audit,

30 unless the m on ey  is o w e d  as a result o f  a fraudulent practice o f  the authorized dealer.

31 (b) I f  an authorized dealer retains a product part for at least 30 days after the

WORK DRAFT WORK DRAFT 25-LSU83\K
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warranty c la im  is fileJ, the authorized dealer is not liable to a m anufacturer or 

distributor for failing to retain the product part for a longer time.

Sec. 45.27.610. Competition w ith  authorized dealer. A  m anufacturer or 

distributor m ay  not com pete with an authorized dealer w ho is op eratin g  under an 

agreem ent with a manufacturer or distributor in the same line, brand, m o d e l ,  or make 

o f  prcJuct.

Sec. 45.27.620. Content o f fac tory recall notices. A  m an ufacturer or 

distributor shall include in a written factory recall notice to ultimate purchasers and 

authorized dealers the date by w hich  the m anufacturer or distributor expects  that 

necessary  parts and equipment will be ava ilab le  to the authorized d e a le r  for the 

correction o f  the defect that is the subject o f  the recall.

Sec. 45.27.630. Advertising. A  m anufacturer or distributor m ay  not use false 

or m is lead in g  advertising in connection with an agreement with an authorized dealer 

or in the operation o f  the manufacturer's or distributor's sale o f  products.

Sec. 45.27.640. Required posting. A n  authorized dealer shall post a notice o f  

the authorized dealer's retail labor rate in a p lace  conspicuous to service  customers. I f  

the authorized dealer uses a factory-certified or factory-trained technician to perform 

warranty s e rv ice  w ork, the notice must also contain a statement that w arranty  service 

w ork com pleted  b y  the authorized dealer is performed b y  a factory-certified or 

factory-trained technician.

Artic le 7. Miscellaneous Provisions.

Sec. 45.27.800. Unenforceable provisions. I f  a provision in an agreement 

v iolates  this chapter, the provision is not enforceable.

Sec. 45.27.810. M anu fac tu re r and d is tr ibu to r liability, (a) A  manufacturer 

and a distributor shall indem nify and hold han nless an authorized dealer for damages, 

including fines, suffered by  the authorized dealer as a result o f  the manufacturer's or 

distributor’s violation o f  this chapter.

(b) N otw ithstanding the terms o f  an agreement with an authorized dealer, a 

m anufacturer and a distributor shall in d em n ify  and hold hannless an authorized dealer 

for d a m ag es  arising out o f  com plaints, c la im s, or lawsuits, to the extent that the 

d am ages arise out o f  alleged acts o f  the m anufacturer and distributor, that

C SH B  3 0 3 ( J I D ) - 10-
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( 1) relate to the authorized dealer's sale or other handling o f  the 

manufacturer's or distributor's product;

(2) are beyond the control o f  the authorized dealer; and

(3) are based on strict liability, negligence, misrepresentation, express 

warranty, implied warranty, or rescission.

(c) In this section, "dam ages" includes court costs and reasonable attorney fees 

o f  the authorized dealer.

Sec. 45.27.820. C iv il penalty. In addition to the penalties a llo w ed  under 

A S  45.50 .471 - 45.50.561, a person w ho violates this chapter is l iable to the state for a 

civil  fine o f  $5,000 for each day the violation continues.

Sec. 45.27.830. C rim ina l penalty. A  person w h o  violates this chapter is guilty  

o f  a c lass  B  misdemeanor.

Sec. 45.27.840. Cum ula tive provisions. The provisions o f  this chapter are in 

addition to any other legal or equitable rem edy available  under law or under an 

agreem ent between an authorized dealer and a manufacturer or distributor.

Artic le  8. General Provisions.

Sec. 45.27.900. Exemptions. T h e  fo llow ing  persons are exem pt from this 

chapter:

( 1) a receiver, a trustee, an administrator, an executor, a guardian, and 

other persons appointed by or  actin g  under a court order;

(2) a public o f f ic e r  in the course o f  perform in g the public officer's

duties;

(3) a person w h o  holds a security interest in a m otor veh ic le  as part o f  

the sale  o f  the motor vehicle  to another person;

(4) an insurance com pany;

(5) an auctioneer and an auction house handling an estate auction, a 

bankruptcy  auction, a farm equipment auction, or a governm ent auction, i f  the 

auctioneer and auction house arc not engaged in the auction o f  used products as the 

p m  pal part o f  their business.

Sec. 45.27.990. Definitions. In this chapter, unless the context indicates 

otherwise.

-11- CSIIB 303(JlT|))
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( 1) "agreem ent" means a franchise, sales, or other product agreem ent 

with a manufacturer or distributor;

(2) "all-terrain vehicle" means a ve h ic le  with three or  m ore low-

pressure, f lotation-type tires, as designed b y  the m anufacturer or altered, to be used as

an off-road recreational vehic le;

(3) "area o f  responsibility" means the area o f  an authorized dealer’s 

principal product sales and serv ice  responsibility;

(4) "authorized dealer" means a dealer w h o  has entered into an

agreement with a m anufacturer or distributor o f  products to sell or service  the

manufacturer's or distributor's products:

(5) "boat" means a marine product that is not equipped with a motor;

(6) "boat p a ck ag e"  means a boat that is equipped and sold with a motor 

or another form o f  m otorized propulsion;

(7) "distributor" means a person who

(A )  sells or distributes products to authorized dealers; or

(B ) maintains distributor representatives, including 

wholesalers, distributor branches, and distributor sales representatives;

(8) "distributor sales representative" m eans an officer, agent, or

em ployee hired b y  a distributor to promote the sale o f  products or to supervise or

contact authorized dealers or prospective  authorized dealers;

(9) "landed cost" means the total cost o f  a product delivered at a given 

location, including the initial authorized dealer invo ice  price and any freight, 

transportation, flooring expense, interest expense, authorized dealer preparation cost, 

assem bly  cost, and reasonable handling cost;

( 10) "m ail" m eans registered or certified mail, return receipt requested;

( 11 ) "m anufacturer" means a person w ho fabricates, manufactures, or 

assem bles products; "m anufacturer" includes a m anufacturer branch and a 

manufacturer sales representative, but does not include a person who converts, 

m odifies, or oth erw ise  alters a product fabricated, m anufactured, or assembled by 

another person;

( 12) "m arine authorized dealer" m eans an authorized dealer o f  marine

5HB 303(JUD) - 12-
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products;

(13 )  "marine product" means a n ew  watercraft, boat, or m o to r  designed 

for recreational or com m ercia l  use on water; "m arine product" includes an outboard 

motor or boat with an attached motor, but does not include a watercraft designed or 

adapted to be po w ered  only  b y  an occupant's energy;

marine motor, a boat, a boat package, a marine product, and a snow m ach in e; in this 

paragraph, "snow  m achine" means a m otorized v e h ic le  with a gross v e h ic le  weight 

under 1,300 pounds propelled by a track system  designed to m o ve a p erson o ver  snow  

or ice. and includes a snow m obile;

authorized dealer purchasing in the authorized dealer's capacity  as an authorized 

dealer, w ho. in good faith, purchases a new product for a purpose other than resale.

Sec. 4 5 .2 7 .9 9 5 . Short title. This chapter m a y  be cited as the A la s k a  M arine 

Product and M otorized  Recreational Product Act.

* Sec. 3. A S  4 5 .45 .770 (a)  is amended to read:

(a) A S  4 5 .4 5.70 0 - 45.45.790 do not apply to

( 1) a distributorship agreement that w o uld  be considered a franchise 

regulated b y  15 U .S .C .  2801 - 2841 (Petroleum M arketin g  Practices Act);

(2) a situation regulated by A S  45.50.800 - 45.50.850;

(3) a distributorship agreement, including  a franchise agreem ent, for 

the sale, repair, or s e r v i ; in g  o f  m otor vehic les  that arc required to be registered under 

A S  28.10;

(4) an activ ity  or agreement by  a person licensed under A S  04 i f  the 

activity or agreem ent is within the scope o f  the l icen se  or is incidental to the activity  

or agreem ent that is within the scope o f  the license;

(5) a distributorship agreement or another contract betw een a person 

licensed under A S  04 and a distributor, manufacturer, importer, supplier, or w holesaler

(14 )  "m otorized recreational product" means an all-terrain vehicle ,  a

( 1 5 )  "part" includes an accessory;

(16 )  "product" means a marine product or a m otorized recreational

product;

( 1 7 )  "ultimate purchaser" means the first person, other than an
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o f  a lcoh olic  beverages  who is not located in this state i f  the subject o f  th e  agreement 

or contract is the distribution o f  a lco h o lic  beverages  to the licensed p erson by  the 

distributor, manufacturer, importer, supplier, or wholesaler;

(6) a distributor, m anufacturer, importer, supplier, o r  w ho lesa ler  o f  

a lco h o lic  beverages;

(7) a distributorship agreem ent for the sale  or distribution of, or other 

transaction in volving, cigarettes, food, drink, or a component o f  food or  drink; in this 

paragraph, "cigarette" has the m eaning g iven  in A S  43.50. P O ; [O R ]

( 8) a manufacturer with 50 or fe w e r  em ployees; o r

(9) a marine product o r motorized recreational product 

agreement, as regulated under AS 45.27.

* Sec. 4. A S  4 5 .5 0 .4 7 1(b )  is amended by adding a n ew  paragraph to read:

(53) violating A S  4 5 .2 7  (marine products and m otorized  recreational
produ ‘s).

* See. 5. A S  4 5.50 .572  is amended b y  adding a n ew  subsection to read:

(m) A S  45.50.562 - 45.50.596 do not ap ply  to action taken b y  a person to

c o m p ly  w ith  A S  45.27 or to action refrained from by a person to c o m p ly  with 

A S  4 5 .2 7  (A la sk a  M arine Product and M otorized  Recreational Product A c t) .

* Sec. 6. T h e  uncodified law o f  the State o f  A la sk a  is amended by adding a n e w  section to 
read:

A P P L I C A B I L I T Y .  This A ct does not apply  to an agreement that is entered into before 

the e f fe c t iv e  date o f  this Act. In this section, "agreem ent" has the m ean in g  g iven in 

A S  45.27.990, enacted by  sec. 2 o f  this A ct.

* Sec. 7. T h is  A c t  takes effect imm ediately under A S  01.10.070(c).

CSHB 303(JL'D) -14-
New Text Underlined /DELETED TEXT BRACKETED]



iH las ffea  l£>tate l e g i s l a t u r e

Session Address:
Alaska State Capitol 
Juneau. AK 99801 
Phone: (907) 465-2679 
I 800-505-2678 
l ax: (907)465-4822

R e p r e s e n t a t i v e  M a r k  A .  N e u m a n
District /5

Interim Address:
600 P.. Railroad Avenue 

Wasilla. AK 99654 
Phone: (907) 376-2679 

Fax: (907) 376-4745 
Representative. Mark. Neuman@legis.state.ak.us

Sectional Sum m ary fo r I IB  303 version \K

H B  303 A la sk a  M arine Product and M otorized  Recreational Product A ct

T h is  is sectional sum m ary  o f  a bill draft and should not b e  considered an authoritative 
interpretation o f  the bill draft and the bill draft i ts e l f  is the best statement o f  its contents.

Artic le  I

Sec. 45.27.010. Prohibits a m anufacturer or distributor from threatening to cancel an 
agreement. Prohibits a m anufacturer or distributor from can ce ll in g  or refusing to renew 
an agreem ent and advance n otice  unless based on a failure or fraudulent activ ity  o f  the 
dealer as described in the section.

Sec. 45.27.020. Prohibits a m anufacturer or distributor from  unreasonably w ithholding  
consent to the sale  or other transfer o f  an agreem ent i f  the transferee satisfies certain 
conditions.

Sec. 45.27.030. Prohibits a m anufacturer or distributor from ch an gin g  an agreement 
without g iv in g  notice for a certain tim e before  the change.

A rtic le  2

Sec. 45.27.100. Indicates that, unless the agreem ent establishes a sm aller area o f  
responsibility, a dealer's area o f  responsibility  m ay  consist o f  a geographical area 
designated by  zip code, m unicipality, or m ileage  radius in the agreem ent and m ay  be 
established by the uniform procedures adopted under (e) o f  this section. Establishes what 
the area o f  responsibility  consists  o f  i f  not established under (c) o f  this section or i f  the 
area o f  responsibility established by the m anufacturer or distributor is rejected by  the 
dealer. Requires a m anufacturer or distributor to adopt uniform procedures to establish 
an area o f  responsibility.
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See. 4 5 .2 7 .110 .  Requires a m anufacturer or distributor to g iv e  a dealer notice  for a 
certain period o f  time before  ch an ging  an area o f  responsibility. M a kes  an exception to 
this requirement.

Sec. 4 5 .2 7.12 0. Prohibits a manufacturer or distributor from entering into an agreem ent 
adding a dealer within an existin g  dealer's area o f  responsibility  without g iv in g  notice for 
a certain period o f  time to all potentially  affected dealers i i  the area o f  responsibility. 
Establishes the contents o f  the notice.

A r t ic le  3

Sec. 45.27.200. Prohibits a manufacturer or distributor from selling or shipping a product 
to a dealer before  the dealer signs an agreem ent that com p lies  with A S  45.27.

Sec. 4 5 .2 7 .210 . Prohibits a manufacturer or distributor from co erc in g  a dealer  to order or 
accept d elivery  o f  a product not voluntarily ordered or  certain other products w ith  special 
features.

See. 45.27.220. Prohibits a m anufacturer or distributor, without just cause, from refusing 
to deliver or ship within a certain time to a dealer a product p ub lic ly  advertised b y  the 
m anufacturer or distributor as availab le  for imm ediate delivery.

See. 45.27.230. Requires a m anufacturer or distributor to continue, for a specif ied  time 
alter the termination or nonrenew al o f  an agreement, to sell to a dealer parts for the 
products that the dealer sold before the termination or nonrcnewal.

See. 45,27.240. Prohibits a manufacturer or distributor from d elayin g, refusing, or failing 
to deliver  reasonable quantities o f  products unless caused by an act beyon d the control o f  
the manufacturer, the distributor, or a related person.

See. 45.27.250. Prohibits a manufacturer or distributor from refusing to a l lo w  a dealer to 
select the method and carrier for product delivery,  unless the agreem ent provides 
otherwise.

Sec. 45.27.260. M akes a m anufacturer or distributor so le ly  responsible for product 
dam age occurrin g  before  de livery  to a carrier. States that a dealer is not responsible for 
dam age to a n ew  product occurring  w hile  in a carrier's possession, unless the dealer 
selected the method o f  transportation and the carrier. States that a dealer is so le ly  
responsible for dam age to a new  product occurrin g after the dealer accepts the product 
from the carrier and b efore  d e l ive ry  to the ultimate purchaser, unless the dam age is 
caused b y  a latent or hidden defect or w as not reasonably observable  when accepted. 
A l lo w s  a dealer to refuse to accept a dam aged product i f  the dealer g iv e s  notice  within a 
certain time, and requires a m anufacturer o r  distributor to credit the dealer within a 
specified  time for the product cost, freight, and interest charged.



Article 4

Sec. 45.27.300. Requires a m anufacturer or distributor to repurchase certain products and 
product parts from a dealer's inventory when a dealer stops being a  dealer and g ives  
certain advance  notice to the m anufacturer or distributor. Requires a m anufacturer or 
distributor to repurchase from a dealer certain products and product parts i f  a dealer stops 
selling a product and g iv e s  certain advan ce  notice to the manufacturer or distributor.

Sec. 45.27.310 . Requires a m anufacturer or distributor to m ake the repurchases within a 
certain time.

Sec. 45.27.320. A l lo w s  a dealer to retain som e discontinued products and product parts 
for certain purposes i f  the dealer stops bein g  a dealer or se llin g  a particular product.

Sec. 45.27.330. Requires a m anufacturer or distributor to p ay  the dealer interest i f  the 
manufacturer or distributor fails, without just cause, to  m ake the required repurchases.

Sec. 45.27.340. B ases  the repurchase amount on the dealer's landed cost at the dealer's 
facility. Requires adjustment o f  the landed cost for certain rebates and credits.

Sec. 45.27.350. Places the responsibility  for transportation and storage costs for 
repurchased products on the m anufacturer or distributor. A l lo w s  a m anufacturer or 
distributor to select the method and carrier to transport a repurchased product.

See, 45.27.400. Requires a m anufacturer to provide to a product's ultimate purchaser 
from a dealer the manufacturer's standard warranty, i f  any, in effect at the time o f  
d e livery  to the dealer.

Sec. 4 5 .27.410. Requires a m anufacturer or distributor o f  a d e fe ct ive  product to pay a 
dealer to com p lete  factory-recom m en ded warranty repairs, solutions, and procedures to 
cure factory w arranty problems. R equires a m anufacturer or  distributor to provide, 
within a specified  time, the original factory parts required to cure a defee' e product. 
Establishes the dealer's options w hen  the m anufacturer or distributor is unable to supply 
the needed w arranty serv ice  parts as required.

Sec. 45.27.420. Prohibits a dealer from m ak in g  a 1 .rranty representation that is not in 
the manufacturer's written warranty. Requires a dealer to d eliver  operation and 
maintenance m anuals to an ultimate purchaser and to m ake the warranty kn ow n to the 
ultimate purchaser.

Sec. 45.27.430. Requires a dealer to provide tim ely w arranty serv ice  in accord an ce  with 
the manufacturer's warranty. Requires a dealer to m ak e warranty reim bursement claims 
in the manner required by the manufacturer.

Sec. 45.27.440. Directs a m anufacturer or distributor to use the bases established in this 
section to reim burse a dealer for approved warranty service  perform ed b y  the dealer. 
Sets out the bases.



Sec. 45.27.450. Requires a m anufacturer or distributor to pay a dealer's sh ipping  costs 
and a handling fee for sh ipping  a part that is replaced under a w arranty and that the dealer 
returns for testing, analysis, or inspection at the manufacturer's or distributor's request. 
Requires the return request to be m ade in writing and within a certain time.

Sec. 45.27.460. Requires a m anufacturer or distributor to pay a w arranty  claim  within a 
certain time. I f  not so paid, the claim  is considered accepted and interest must b e  paid on 
the claim.

Sec. 45.27.470. A l lo w s  a m anufacturer or distributor o f  a marine product to enter into a 
warranty serv ice  agreem ent with a dealer o f  a boat package  without v io latin g  the area o f  
responsibility o f  another dealer with an agreement to sell the m arine m otor brand that is 
part o f  the package.

Sec. 45.27.480. Requires a dealer  to use a factory-certilied or factory-trained technician 
to perform warranty serv ice  w ork  i f  the certification or training is readily  available.

Sec. 45.27.490. Prohibits a m anufacturer from restricting the nature or extent o f  product 
parts provided or labor perform ed by  a dealer i f  the restriction impairs the dealer's ability  
to satisfy the manufacturer's warranty.

Sec. 45.27.500. Requires a m anufacturer or distributor to issue a notice  o f  disapproval to 
a dealer wit' ;n a certain time after d isapproving  a claim. Requires the notice to contain 
specific  reasons for the disapproval.

Article 6

Sec. 45.27.600. Provides that a dealer is not liable to a m anufacturer or distributor for 
m oney revealed b y  an audit it the m o n ey  results from transactions o ccurrin g  m ore than 
two years b efore  the audit, unless fraud is involved. States that a dealer is not liable to a 
manufacturer or distributor for m o n ey  when an audit sh o w s that the dealer failed to retain 
product parts for m ore than a sp ecif ied  time.

Sec. 45 .27.610. Prohibits a m anufacturer or distributor from com p etin g  with a dealer.

Sec. 45.27.620. Indicates what information a manufacturer or distributor m ust include in 
a factory recall notice to ultimate purchasers and dealers.

Sec. 45.27.630. Prohibits a m anufacturer or distributor from using false or m islead in g  
advertising a  connection with a dealer's agreement or the sale o f  products.

Sec. 45.27.640. R equires a dealer to post a notice with the dealer's retail labor rate.
Requires the notice to state that warranty service  w ork is perform ed b y  a factory-certified 
or factory-trained technician, i f  applicable.



Article 7

See. 45.27.800. M akes an agreement provision not enforceable  i f  it violates A S  45.27.

Sec. 45.27.810. Requires a manufacturer and a distributor to indem nify  and hold a dealer 
hannless for dam ages suffered b y  the dealer due to the manufacturer's or distributor's
violation o f  A S  45.27. Requires a manufacturer and a distributor to indem nify  and hold a
dealer harm less for d am ages due to complaints, claim s, or law suits  to the extent the 
dam ages arise out o f  certain acts o f  the manufacturer or distributor.

Sec. 45.27.820. Establishes a civil  penalty for violating A S  45.27.

Sec. 45.27.830. Establishes a criminal penalty for vio lating A S  45.27.

Sec. 45.27.840. States that the provisions o f  A S  45.27  arc in addition to any other 
remedies ava ilab le  under law  or under an agreement betw een a dealer and a manufacturer 
or distributor.

Artic le  8

Sec. 45.27.900. E xem pts certain persons from A S  45.27.

Sec. 45.27.990. D efin es  terms for A S  45.27.

Sec. 45.27.995. G iv e s  A S  4 5 .2 7  a short title.

Section 3. E xem pts marine product and m otorized recreational product agreem ents from 
the provisions on distributorships.

Section 4. A d d s  a violation o f  A S  45.27  to the list o f  unfair trade practices.

Section 5. R e m o ve s  action that is taken or refrained from in order to c o m p ly  with 
A S  4 5 .2 7 from the c o ve ra ge  o f  the state's provisions on m onopolies  and restraint o f  trade.

Section 6. States that this A ct  does not apply  to an agreem ent entered into before  the 
e ffective  date o f  this Act.

Section 7. W ithin 180 days after the e ffective  date o f  this A c t ,  this transition section for 
new sec. 45.27.200 a llo w s  a manufacturer or distributor to sell or ship a product to a 
dealer before  the dealer signs an agreem ent c o m p lyin g  with A S  45.27.

Section 8. G iv e s  this A c t  an imm ediate e ffective  date.
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Explanation o f Changes to HB  303 version \E  to version \

1) P age 1 D eleted Sec. 45.27.010 Formation o f agreement
I

2) Page I Sec. 45.27.020 Cancellation o r nonrenewal o f agreement, rem oved just 
cau se  and ch an ged  can cellation  or nonrenewal written notice to 90 days from 120 days.

3) Page 2 Sec. 45.27.030 Consent to transfer o f agreement, deleted subsections (b)
and (c). w h ich  added unnecessary  requirements on a manufacturer; requiring a 
m anufacturer to m ay  not "unreasonable without co n sen t"  is consistent with standard 
practice.

4) P age  3 Sec. 45.27.120. Add ing authorized dealer to area o f responsibility .
D eleted section (b)(2).

5) Page 4 Sec. 45.27.230 Sale a fte r term ina tion or nonrenewal. C h a n g ed  the
language from 24 m onths to until the manufacturer or distributor enters a n e w  agreem ent 
w ith the dealer w h o  will  serv ice  the custom ers o f  the terminated dealer, or  24 months.
w h ichever o ccurs  first.

6 ) Page 5 Sec. 45.27.300 M anu fac tu re r o r d is tr ib u to r mandatory repurchase.
Deleted sec. (a). These repurchase agreem ents are addressed in A S  4 5 .4 5 .7 10  - .740.

7) P age  6 Sec. 45.27.310 T im ing  o f repurchase. C hanged  from 30 d ays  to 60 days.

8) P age  7 Sec. 45.27.330 Failure to repurchase. Changed  lan guage to inc 'ud e  the
amount a llo w e d  by law, w h ich  w ill c o v e r  rate changes.

9) P age  7 Sec. 45.27.410 Defective products. D eleted all and co m b in e  section (b)
and (c) to read: " A  m anufacturer or distributor shall, within 30 d a ys  after a request made
by an authorized dealer, provide the authorized dealer with original factory  parts required
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to perform warranty service  on a defective  product. I f  a m anufacturer or distributor is 
unable to supply  factory' parts needed to com plete  the warranty repair for a defective  
product within 30 days, the authorized dealer m ay return the d e fective  product and 
rece ive  full credit for the dealer ’ s landed cost o f  the product, plus 100%  o f  the freight 
charges to return the product.”  This  g iv e s  the dealer s ignificant protection against being 
stuck with a d e fe ct ive  product.

10) Page 12 S ec .  45.27.820 C iv i l  p e n a lty .  Enhances the penalties a llo w ed  under A S  
45.50.4721 -  561 to include a civ il  fine o f  up to $5,000 a day.
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M E M O R A N D U M December 3!, 2007

S U B J E C T : Sectional summary o f  bill draft relating to marine products and 
motorized recreational products (Work Order No. 25-LSI 183\A)

T O : Representative Mark Neuman 
Attn: Rex Shattuck

F R O M : Theresa Bannister 
Legislative Counsel

You have requested a sectional summary o f  the above-described bill draft. As a 
preliminary matter, note that a sectional summary o f  a bill draft should not be considered 
an authoritative interpretation o f  the bill draft and the bill draft itself is the best statement 
o f  its contents.

Section 1. Adds sec. 45.25.920 to resolve conflicting provisions in A S 45.25 and 
A S  45.27. Resolves them in favor o f  the A S  45.27 provisions.

Section 2. Adds A S 45.27, a new chapter relating to marine products and motorized 
recreational products.

Sec. 45.27.010. Prohibits a manufacturer or distributor from coercing a dealer to enter 
into an agreement.

Sec. 45.27.020. Prohibits a manufacturer or distributor from threatening to cancel an 
agreement without just cause. Prohibits a manufacturer or distributor from cancelling or 
refusing to renew an agreement without just cause and advance notice unless based on a 
failure or fraudulent activity o f  the dealer as described in the section.

Sec. 45.27.030 Prohibits a manufacturer or distributor from unreasonably withholding 
consent to the sale or other transfer o f  an agreement i f  the transferee satisfies certain 
conditions. Requires a manufacturer or distributor to respond to a request for consent 
within a certain time, and failure to respond as required is considered consent.

Sec. 45 27.040 Prohibits a manufacturer or distributor from changing an agreement 
without giving notice for a certain time before the change

Sec 45.27.100. Indicates that, unless the agreement establishes a smaller area o f  
responsibility, a dealer's area o f  responsibility may consist o f  a geographical area 
designated by zip code, municipality, or mileage radius in the agreement and may be 
established by the uniform procedures adopted under (e) o f  this section. Establishes w hat



the area o f  responsibility consists o f  i f  not established under (c) o f  this section or i f  the 
urea o f  responsibility established by the manufacturer or distributor is rejected by the 
dealer, Requires a manufacturer or distributor to adopt uniform procedures to establish 
an area o f  responsibility,

Sec. 45.27.110. Requires a manufacturer or distributor to give a dealer notice for a 
certain period o f  time before changing an area o f  responsibility. Makes an exception to 
this requirement.

Sec. 45.27.120. Prohibits a manufacturer or distributor from entering into an agreement 
adding a dealer within an existing dealer's area o f  responsibility without giving notice for 
a certain period o f  time to all potentially affected dealers in the area o f  responsibility. 
Establishes the contents o f  the notice. Gives potentially affected dealers a certain time to 
provide information and comments before the manufacturer or distributor makes a final 
decision.

Sec. 45.27.200 Prohibits a manufacturer or distributor from selling or shipping a product 
to a dealer before the dealer signs an agreement that complies with A S  45.27.

Sec. 45.27.210. Prohibits a manufacturer or distributor from coercing a dealer to order or 
accept delivery o f  a product not voluntarily ordered or certain other products with special 
features.

Sec 45.27,220. Prohibits a manufacturer or distributor, without just cause, from refusing 
to deliver or ship within u certain time to a dealer a product publicly advertised by the 
manufacturer or distributor as available for immediate delivery.

Sec. 45.27.230. Requires a manufacturer or distributor to continue, for a specified time 
utter the termination or nonrenewal o f  an agreement, to sell to a dealer parts for the 
products that the dealer sold before the termination or nonrenewal.

Sec. 45.27.240 Prohibits a manufacturer or distributor from delaying, refusing, or failing 
to deliver reasonable quantities o f  products unless caused by an act beyond the control o f  
the manufacturer, the distributor, or a related person.

Sec. 45.27.250. Prohibits a manufaeturer or distributor from refusing to allow a dealer to 
select the method and carrier for product delivery, unless the agreement provides 
otherwise.

Sec 45 27.260. Makes a manufacturer or distributor solely responsible for product 
damage occurring before delivery to a earner. States that a dealer is not responsible for 
damage to a new product occurring while in a earner's possession, unless the dealer 
selected the method o f  transportation and the carrier States that a dealer is solely 
responsible for damage to u new product occum ng after the dealer accepts the product 
from the carrier and before delivery to the ultimate purchaser, unless the damage is 
caused by a latent or hidden defect or was not reasonably observable when accepted

Representative M ark N eum an
D ecem ber  31, 2007
Page 2



Allows a dealer to refuse to accept a damaged product i f  the dealer gives notice within a 
certain time, and requires a manufacturer or distributor to credit the dealer within a 
pcvitied time for the product cost, freight, and interest charged.

See, 45.27.300. Requires a manufacturer or distributor to repurchase certain products and 
product parts from a dealer's inventory when a dealer stops being a dealer and gives 
certain advance notice to the manufacturer or distributor. Requires a manufacturer or 
distributor to repurchase from a dealer certain products and product parts i f  a dealer stops 
selling a product and gives certain advance notice to the manufacturer or distributor

Sec. 45.27.310. Requires a manufacturer or distributor to make the repurchases within a 
certain time.

Sec. 45.27.320. A llow s a dealer to retain some discontinued products and product parts 
for certain purposes i f  the dealer stops being a dealer or selling a particular product

Sec. 45.27.330. Requires a manufacturer or distributor to pay the dealer interest if  the 
manufacturer or distributor fails, without just cause, to make the required repurchases,

Sec. 45.27 340. Bases the repurchase amount on the dealer's landed cost at the dealer's 
facility. Requires adjustment o f  the landed cost for certain rebates and credits.

Sec. 45.27.350. Places the responsibility for transportation and storage costs for 
repurchased products on the manufacturer or distributor. Allows a manufacturer or 
distributor to select the method and carrier to transport a repurchased product.

Sec, 45.27.400. Requires a manufacturer to provide to a product's ultimate purchaser 
from a dealer the manufacturer’s standard warranty, i f  any, in effect at the time o f  
delivery to the dealer.

Sec. 45.27.410. Requires a manufacturer or distributor of a defective product to pay a 
dealer to complete factory-recommended warranty repairs, solutions, and procedures to 
cure factory warranty problems. Requires a manufacturer or distributor to provide, 
within a specified time, the original factory parts required to cure a defective product. 
Establishes the dealer's options when the manufacturer or distributor is unuble to supply 
the needed warranty service parts as required.

Sec. 45.27.420. Prohibits a dealer from making a warranty representation that is not in 
the manufacturer's written warranty. Requires a dealer to deliver operation and 
maintenance manuals to an ultimate purchaser and to make the warranty known to the 
ultimate purchaser.

Sec. 45.27 430. Requires a dealer to provide timely warranty service in accordance with 
the manufacturer's warranty. Requires a dealer to make warranty reimbursement claims 
in the manner required by the manufacturer.

Representative M ark  Neum an
D ecem ber 3 1, 2007
Page 3



See. 45.27.440, Directs a manufacturer or distributor to use the bases established in this 
section to reimburse a dealer for approved warranty service performed by the dealer 
Sets out the bases.

Sec. 45.27.450. Requires a manufacturer or distributor to pay a dealer's shipping costs 
and a handling fee for shipping a part that is replaced under a warranty and that the dealer 
returns for testing, analysis, or inspection at the manufacturer’s or distributor's request. 
Requires the return request to be made in writing and within a certain time.

Sec. 45.27.460. Requires a manufacturer or distributor to pay a warranty claim within a 
certain time. If not so paid, the claim is considered accepted and interest must be paid on 
the claim.

Sec. 45.27.470. A llows a manufacturer or distributor o f  a marine product to enter into a 
warranty service agreement with a dealer o f  a boat package without violating the area o f  
responsibility o f  another dealer with an agreement to sell the manne motor brand that is 
part o f  the package,

Sec. 45.27.480. Requires a dealer to use a factory-certified or factory-trained technician 
to perform warranty service work i f  the certification or training is readily available,

Sec, 45.27.490. Prohibits a manufacturer from restricting the nature or extent o f  product 
parts provided or labor performed by a dealer i f  the restriction impairs the dealer's ability 
to satisfy the manufacturer's warranty.

Sec. 45.27.500. Requires a manufacturer or distributor to issue a notice o f  disapproval to 
a dealer within a certain time after disapproving a claim Requires the notice to contain 
specific reasons for the disapproval.

Sec. 45.27.600. Provides that a dealer is not liable to a manufacturer or distributor for 
money revealed by an audit i f  the money results from transactions occurring more than 
two years before the audit, unless fraud is involved. States that a dealer is not liable to a 
manufacturer or distributor for money when an audit shows thut the dealer failed to retain 
product parts for more than a specified time

Sec. 45.27.610. Prohibits a manufacturer or distributor from competing with a dealer

Sec. 45 27 620. Indicates what information a manufacturer or distributor must include in 
a factory recall notice to ultimate purchasers and dealers.

Sec 45 27 630. Prohibits a manufacturer or distnbutor from using false or misleading 
advertising in connection with a dealer's agreement or the sale o f  products.

Sec. 45 27 640 Requires a dealer to post a notice with the dealer's retail labor rate. 
Requires the notice to state that warranty service work is performed by a factory-certified 
or factory-trained technician, i f  applicable.

R epresentative M ark N eum an
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Sec. 45.27 800. Makes an agreement provision not enforceable i f  it violates A S  45 27.

Sec. 45.27 810. Requires a manufacturer and a distributor to indemnify and hold a dealer 
harmless for damages suffered by the dealer due to the manufacturer's or distributor's 
violation o f  A S 45.27. Requires a manufacturer and a distributor to indemnify arid hold a 
dealer harmless for damages due to complaints, claims, or lawsuits to the extent the 
damages arise out o f  certain acts o f  the manufacturer or distributor.

Sec. 45.27.820. Establishes a civil penalty for violating A S  45 27.

Sec. 45.27.830. Establishes a criminal penalty for violating A S  45.27

Sec. 45.27.840, States that the provisions o f  A S  45.27 are in addition to any other 
remedies available under law or unde, an agreement between u dealer and a manufacturer 
or distributor.

Sec. 45.27.900. Exempts certain persons from A S  45.27.

Sec. 45 27.990. Defines terms for AS 45.27.

Sec 45 27.995. Gives A S  45.27 a short title,

Section 3. Exempts marine product and motorized recreational product agreements from 
the provisions on distributorships.

Section 4. Adds a violation ui A S 45.27 to the list o f  unfair trade practices.

Section 5. Removes action that is taken or refrained from in order to com p’y with
A S 45 27 from the coverage of the state's provisions on monopolies and restraint o f  trade.

Section 6. States that this Act docs not apply to an agreement entered into before the 
effective date o f  this Act.

Section 7. Within !80 days after the effective date o f  this Act, this transition section for 
new sec. 45 27.200 allows a manufacturer or distributor to sell or ship a product to a 
dealer before the dealer signs an agreement complying with A S 45 .27

Section H. Gives this Act an immediate effective date

II I may be o f  further assistance, please advise

Representative M ark N eum an
D ecem ber 3 1, 2007
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A N A L Y S IS  CO N TIN U ATIO N

HB 303 adds a section to Title 45 that will ',Jvern the relationship between dealers and manufacturers or 
distributors of marine and motorized recreational products. The bill contains significant restrictions on 
manufacturers and distributors from freely negotiating agreements with dealers in Alaska. These include 
prohibitions on termination and non-renewal of agreements, requirements to change or transfer an agreement, 
and various requirements that restrict a manufacturer or distributor from changing a dealer's area of 
responsibility, or adding a new dealer to an area occupied by an existing dealer. The bill requires 
manufacturers and distributors to comply with various shipping requests made by the dealer, to deliver 
products within a certain time, to a'low the dealer to select the shipping method, and to take responsibility for 
product damage prior to acceptance of the product by the dealer, There are several repurchasing provisions 
in the bill that require a manufacturer or distributor to repurchase a dealer's inventory if a dealer discontinues 
in the business or decides to stop selling a particular product The bill contains provisions that require 
manufacturers and distributors to comply with advertised warranty provisions, and supply necessary repair 
parts in a timely manner. Dealers must have factory trained technicians to perform warranty service. The bill 
limits a dealer's liability for money owed to a manufacturer or distributor as the result of a deale*- audit unless 
the audit is conducted within two years, or if the dealer failed to retain parts for more than three months.
Finally, the bill adds civil and criminal penalties for failure to comply with its terms, makes a violation of the 
statute an unfair trade practice under AS 45.50 471, and exempts conduct under the bill from Alaska's 
antitrust laws

There are significant legal issues with this bill, including direct conflicts with federal law, that would necessitate 
research and further legal analysis However, any resulting complaints made to the Department of Law as a 
result of this bill are anticipated to be minimal, and absorbed within existing resources.

F IS C A L  N O T E
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February 13. 2008

Representative Mark Neuman 
A laska  State Legislature 
State Capitol, Room  432 
Juneau. A K  9 9 8 0 1-118 2

Re: I IB 303 -  A T V  and Marine Product Dealers

Dear Representative Neuman:

I hank you  for w orking with the Department o f  Law  on the concerns w ith MB 303 
that w e expressed in our letter to you dated February 6. 2008. I have been working with 
y our s ta ff  and representatives o f  locai A T V  and marine retailers to address our concerns. 
M an y  o f  my recomm ended changes have been made to the bill and I understand these 
changes will  be incorporated into a n ew  CS. While w e  remain concerned with legislation 
that could interfere with the free How o f  com m erce, these changes address our major 
concerns w ith the potential competitive impacts this bill can have on the market for these 
products, and resulting impacts on consumers. W e base this conclusion largely on 
information provided to us from retailers about how this com plicated industry operates in 
A laska.

Som e overlap between HB 303 and other areas o f  law are still present in the bill, 
but none o f  these laws prevent the Legislature from enacting law s that provide more or 
different requirements. W e have also done some additional research on the potential 
preemption o f  parts o f  HB 303 by the Consum er Product Safety  A c t  ( " C P S A ” ) relating to 
recall notices (45.27 .410  and 45.27.620). It is unclear whether these provisions create a 
conflict with the procedures mandated by the C P S A .  W e understand, but have not 
confirmed, that other states have adopted similar provisions To the extent there m ay be 
a conflict, hose provision o f  HB 303 that are found to be preempted would be 
u n cn fo rceab l:.
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W e are available  to assist you with any questions you  have about the bill.

Sincerely,

T A L I S J .  C O L B E R G  
A T T O R N E Y  G E N E R A L

By: ' > 7 ^  < >
C ly d e  E. Sniffcn, Jr.
C h i e f  Assistant Attorney General

C c:  Deborah Behr
M ik e  Ford 
Russ K e lly

C H S'sjm
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F e b ru a ry  6. 2008

R ep resen ta tive  M a rk  N e u m a n  
A la s k a  State L e g is la tu re  
State C a p ito l .  R o o m  432  
Juneau. A K  9 9 8 0 1 - 1 1 8 2

Re: D epartm ent o f  L a w  C o m m e n ts  on 11B 303 -  R ecreatio n al  and V e h ic l e s  and
M a rin e  Products.

In troduc tion .

I IB 303 w il l  im p o se  strict requirem en ts  on m an ufactu rers  and distributors ( M / D 's )  
o f  recreational v e h ic le s  and m arine  products  w h en  d e a l in g  w ith  its A la s k a  dealers .  S o m e  
p ro v is io n s  o f  the bill co n flic t  w ith  e x is t in g  A la s k a  and Federal law. T h e  bill con ta ins  
so m e p ro v is io n s  that are a im ed  at pro tect in g  co n su m e rs  from  u n reaso n ab le  w arra n ty  
practices,  but a lso  im p o s e  strict requirem ents on  M / D ’ s to respon d to dea ler  d e m a n d s  
w ith in  an e x tr e m e ly  short time. T h e  bill con ta ins  restrictions o n  the es ta b lish m e n t and 
c lo s in g  o f  d ea lersh ips  that m a y  co n f lic t  w ith  antitrust law . w h ic h  c o u ld  lead to a d v e rs e  
im pacts  on co n sum ers .

Existing Law  T ha t Regulates M a nu fa c tu re r 's  and D is tribu to rs .

Th ere  are severa l  sources  o f  law that a lread y  gov ern m a n y  o f  the p ractices  targeted 
b y  H B  303:

1. The A laska U n ifo rm  C om m erc ia l Code (“ U C C ” ).

T h e  U C C .  found  at A S  45.01 through A S  45.08 plus A S  4 5 .1 2 ,  A S  4 5 ,1 4 .  and 
A S  45 .2 9 , address the general co n d u ct o f  parties to a  c o m m e rc ia l  transaction. A S  45.02. 
the chapter  d e a l in g  w ith " s a le s ,”  contains p ro v is io n s  that ad d ress  the gen eral o b lig a t io n s  
o f  parties to a contract, the p e rfo rm a n ce  o f  those parties, and the re m e d ie s  a v a i la b le  for 
breach  o f  a contract. For the m ost part, the U C C  a l lo w s  parties to a contract to agre e  to 
a n y  term s th ey  desire  so  lo n g  as they are not “ u n c o n sc io n a b le .”  It is d i f f ic u lt  to 
determ ine w h e th e r  a n y  p ro v is io n s  o f  I IB 303 rise to the leve l  o f  b e in g  u n c o n s c io n a b le ,  
but M / D 's  w il l  need to think c a re fu l ly  about entering  a greem en ts  w ith  d ea lers  in A la s k a .  
A r t ic le s  3 and 4 o f  I IB  303 contain  severa l  p ro v is io n s  that are addressed  b y  the U C C :
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• 45.27.210. Refusal to de liver o r ship. This provision conflicts with 
AS 45.02.601 - .616 (dealing with rights and remedies to rejected goods):

• 45.27.230. Sale a fte r te rm ina tion  o r nonrenewal. This provision
conflicts with As 45.02.701 - .725 (dealing with remedies for both buyers 
and sellers when insolvency occurs);

• 45.27.240. Delivery o f products in reasonable quantities. This provision 
conflicts with AS 45.02.501 - .515 (dealing with performance of parties to a 
contract) and AS 45.02.601 - .616 (dealing with breach o f contracts);

• 45.27.250. Selection o f de livery method. While not a technical conflict, 
this provision is at odds with the intent o f AS 45.02.503 which addresses 
the manner o f a seller’s tender of delivery ; AS 45.02.308 and .309 which 
addresses the specified time and place for delivery of goods: and 
AS 45.02.204 which generally allows parties to negotiate any contract they 
want:

• 45.27.260. Product damage responsib ility. This provision conflicts with 
AS 45.02.509 - .510 (dealing with risk of loss) and AS 45,02.701 - .725 
(dealing w ith remedies available for breach o f a contract and for damaged 
goods);

• 45.27.300. M anu fa c tu re r o r d is tr ib u to r m anda to ry  repurchase. This 
provision conflicts with AS 45.02.309 (dealing w'ith notice o f termination) 
and AS 45.02.702 (dealing with remedies for buyer’s insolvency).

• 45.27.310. T im in g  o f repurchase. This provision is inconsistent with
several provisions of AS 45.02.701 - .725 that address remedies for both 
buyers and sellers when under an agreement between the parties.

• 45.27,320, Fa ilu re  to repurchase. This provision conflicts with
AS 45.45.010 dealing with interest rates.

• 45.27.340. Landed costs. This provisions conflicts with AS 45.02.701 -
.725 (dealing w ith remedies for breach o f contract);

The UCC is intended, in large part, to provide a framework for interpreting 
contracts that do not contain specific provisions dealing with various situations. HB 303 
is inconsistent with this nvJcl because it will require contractual provisions that the 
parties will not be free to negotiate. In most free enterprise systems, it is desirable to
allow as much freedom between contracting parties as possible to negotiate any terms 
they want, so long as those terms are not unconscionable.

The UCC also contains warranty provisions that allow' sellers o f products to limit 
warranty representations if done clearly and in writing. I IB 303 does not appear to Ii nit 
a M/D from disclaiming warranties, although several sections of HB 303 require M/D's 
to follow prescribed procedures to address warranty claims.
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2. AS 45.45.700 - D is tribu to rsh ips .

A S  4 5 .4 5 .7 0 0  e l seq  con tains  severa l  p ro v is io n s  that prohib it  M / D 's  fro m  
e n g a g in g  in va r io u s  k in d s  o f  con d u ct:

•  4 5 .4 5 .7 0 0  p ro h ib its  M / D ’ s from  c o e r c in g  dealers  to p erfo rm  certain  acts;
•  4 5 .4 5 .7 1 0  requ ires  a M /D  to rep urchase  m erch an d ise  fro m  a d ea ler  (or

a llo w  a d e a le r  to  p a y  for m erch a n d ise) ,  at lair m arket v a lu e  plus 100%  o f  
the transportation cost;

• 4 5 .4 5 .7 2 0  a l lo w s  three m on th s for this p aym en t:
•  4 5 .4 5 .7 3 0  requ ires  the repurchase  o f  in ven to ry  upon the death or d isa b il ity  

o f  a dealer;
•  4 5 .4 5 .7 4 0  p r o v id e s  that i f  a distributor term in ates a dealer, the M/D must

rep u rch ase  certain  sup p lies ,  and c o m p e n sa te  a dealer  for c h a n g e s  m a d e  by 
the d ea ler  at c o m m e r c ia l ly  re aso n ab ly  rates,

•  4 5 .4 5 .7 5 0  pro hib its  certain  term s in a d is tributorship  agreem en t;
•  4 5 .4 5 .7 6 0  a l l o w s  a d e a le r  to bring a c iv i l  act io n  fo r  v io la t io n s  o f  the statute.

H B  303 o v e r la p s  w ith  this statute in severa l  p la ces ,  m ak in g  recreation al v e h ic le  
dealers  m o re  fa v o re d  than other dealers  in the state w h e n  d e a l in g  w ith M / D 's .

3. A laska A n tit ru s t Law .

A S  4 5 .5 0 .5 6 2  et seq. conta in s  se ve ra l  p ro v is io n s  that prohibit m o n o p o lie s ,  
attem pts to m o n o p o liz e ,  and other co n d u c t  that restricts com p etit ion . T h e s e  la w s  aim  to 
ensure c o n s u m e r  c h o ic e  by p ro h ib it in g  illegal a gre e m e n ts  that restrain c o m p etit io n .  
W h en  co m p etit io n  is o p e n  an d  unrestricted, c o n s u m e r  c h o ic e  b e c o m e s  a p o w e rfu l  
incen tive  fo r  se llers  o f  a n y  p roduct to k e e p  prices lo w  and q u a lity  high.

M o re  co m p e tito rs  in a n y  m arket h elp s  ensure free  and open co m p etit io n .  T h u s, 
any  restrictions that limit the a b il ity  o f  com p etitors  to f re e ly  enter a m arket arc g e n e r a l ly  
d isfav ored . H B  303 co n ta in s  p r o v is io n s  in A r t ic le  1 and A r t ic le  2 that h a v e  the e f fe c t  o f  
restricting the n u m b er o f  c o m p e tito rs  in a certain area, and o f  restricting M / D ’ s from  
term in ating u n p ro d u ctiv e  d e a le rs  w ithou t " just  c a u s e .”  Sec.  4 5 .2 7 .0 3 0  a ls o  requites  
M / D 's  to c o n sen t to the tran sfer  o f  an a gre e m e n t to a n y o n e  se le cte d  b y  the  d ea ler  that 
m eets  the M /D  s criteria. In m o st  c ases ,  the restrictions in 1IB 303 w il l  result in o n ly  one 
d ealer  in any  c ity  or v i l la g e .  This d is c o u ra g e s  n ew  d ea lers  from  e n te rin g  the m arket  s in ce  
e x is t in g  dealers  w il l  h a v e  p o w e r fu l  control o v e r  w h o  its re p la ce m e n t w il l  be. T h is  w ill  
h a v e  a d verse  im p acts  on co n su m e rs ,  w h o  m ay  be " s t u c k ”  w ith a d ealer  that p ro v id e s  had
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customer service and charges unreasonable prices, but who cannot be terminated by a 
M/D because the dealer is meeting the minimum requirements o f an agreement.

State’s arc generally free to enact laws that restrict competition in this manner so 
long as it is the clear intent of the legislature to do so. in most eases, governmental 
restrictions on competition are enacted to accomplish a compelling public policy goal. 
For example, the need to ensure a reliable supply of product may outweigh competitive 
concerns in certain circumstances. The restrictions contained in HB 303, however, do not 
appear to address compelling problems that outweigh the competitive restrictions in the

4. The C onsum er P roduc t Safety Act.

Several provisions of I IB 303, and specifically 45.27.410 and 45.27.620. require 
M/D’s to pay factory recommend warranty repairs on defective products. If unable to 
supply repair parts within 30 days, the M/D is required to repurchase the product or 
provide an identical product that is not defective. The Consumer Product Safety Act. and 
regulations adopted pursuant to the Act. provides a comprehensive procedure for 
discovering, notifying, and addressing safety defects in consumer products. HB 303 is 
inconsistent with those provisions, and may be preempted by the Act.

S um m ary  and Recommendations.

HB 303 creates unnecessary conflicts with existing law, and some provisions may 
be preempted by federal law It will also restrict competition, leaving a small number of 
dealers with excessive market power, limiting consumer choice, and creating an 
unfavorable environment for new competition. The Department recommends that this 
bill be assigned to a subcommittee so that dealers and M/D's can meet to discuss the 
issues that arc the target o f this bill, and formulate legislation that meets the goals of all 
interested parties while still preserving competition in the marketplace.

bill.

Sincerely.

TAL1S J. COLBERG 
ATTORNEY GENERAL

Clyde E. Sniffen. Jr.
Senior Assistant Attorney General

CES/ljt
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DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 13, 2008

SUBJECT: C S H B  303(JUD) relating to marine products and m otorized 
recreational products (W ork O rder No. 25-LS1183M C)

TO:

FROM:

R epresentative Jay Ramras
C h air  o f  the House Judiciary C om m ittee
Attn: Jane Pierson

Theresa Bannister 
L egis la tive  Counsel

T h is  m em o accom p an ies  the bill described above.

1. Interstate com m erce. B ecau se  this draft could appl”  to out-of-state product 
m anufacturers and distributors, it raises a constitutional i. .crstatc co m m erce  issue. 
W hen ever  a bill establishes a requirement that m ay  affect persons operating from another 
state, there is a lw a y s  a question whether the requirement p laces a burden on interstate 
co m m e rce  that w ould  not satisfy  the federal constitutional co m m erce  clause. U nless the 
burden it im poses on  interstate com m erce  is c learly  e x cess ive  in relation to the 
anticipated local benefits, the requirement is likely  to be valid under the co m m erce  
clause. 1 do not h ave enough information to evaluate the burden that this bill will impose.

2. Possible  antitrust issue. In the section o f  the bill adding a dealership to an existing 
dealer’s area o f  responsibility  ( A S  45.27.120), the lan guage im poses certain notice 
requirements. This pro vis io n  m ay raise an antitrust issue. T h e  bill contains a provision 
that exc lu d es  the chapter’s provisions from co vera ge  b y  the state's antitrust statutes 
( A S  45.45.562 - 45.45.596). H ow ever,  the new section m ay  still be subject to federal 
antitrust law. B eca u se  the state does not "active ly  supervise" the activities under the bill, 
it does not appear that the state action immunity doctrine w ould rem o ve  them from 
co verage  b y  federal antitrust law. 1 have not researched this matter in any depth, so I am 
not certain that this is a significant matter, but I wanted yo u  to be aw are  that the provision 
m ay  raise an antitrust issue.

If  I m ay be o f  further assistance, please advise.

T L B :!m b  
08-03 l .lm b

Enclosure



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm 329

iVl E M O R  A  N D L M January 30, 2008

SUBJECT: C S H B  3 0 3 ( L & C )  relating to marine products and m otorized 
recreational products (W o rk  O rder No. 2 5 -L S 1 18 3 \ E )

TO : Representative Kurt O lson
C h a ir  o f  the H ouse Labor &  C o m m e rc e  C o m m itte e  
Attn: Eleanor W o lfe

FR O M : Theresa Bannister 
L e gis la tive  Counsel

This m em o  accom pan ies  the bill described above.

1. Impairment o f  contracts issue. T h e  provisions o f  the bill will  ap p ly  to situations for 
w hich  contract provisions m ay  already be in place a m o n g  dealers, manufacturers, 
distributors, and other persons. T o  the extent these new  provisions ch an ge  those existin g  
contracts, they raise an issue under the constitutional p rovis ion s that prohibit the 
impairment o f  contracts (U .S . Constitution art. 1, sec. 10, and A la sk a  Constitution art. I, 
sec. 15). T h e  impairment must be substantial in order to be prohibited. I do not kn ow  
w hether this w ould  be a serious problem in this situation, but I w anted y o u  to be aware 
that the issue exists.

2. Interstate com m erce. B ecau se  this draft could apply  to out-of-state product 
m anufacturers and distributors, it raises a constitutional interstate co m m erce  issue. 
W h e n e ve r  a bill establishes a requirement that m ay affect persons operating from another 
state, there is a lw a y s  a question whether the requirement places a burden on interstate 
c o m m e rce  that w ould  not satisfy  the federal constitutional co m m erce  clause. Unless the 
burden it im poses on interstate co m m erce  is c learly  e x c e ss iv e  in relation to the 
anticipated local benefits, the requirement is likely  to be valid  under the co m m erce  
clause. I do not h ave  enough information to evaluate the burJen that this bill will  impose.

3. A d d in g  dealership to area o f  responsibility ( A S  45.27.120). In the section o f  the bill 
adding a dealership to area o f  responsibility ( A S  4 5 .2 7.12 0),  the language imposes 
certain notice requirements. This provision m ay raise an antitrust issue. The bill contains 
a provision  that ex c lu d es  the chapter's provisions from c o v e ra g e  by  the state's antitrust 
statutes ( A S  45.45.562 - 45.45.596). H ow ever, the new section m ay  still be subject to 
federal antitrust law. B ecau se  the state does not "active ly  supervise" the activities under 
the bill, it does not appear that the state action im r nity doctrine w ould  rem o ve  them 
from co verage  bv federal antitrust law I h ave  not researched this matter in any depth, so
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I f  I m a y  be o f  further assistance, p lease advise.

T L B .m e d  
08-065.m cd

Enclosure

Representative Kurt Olson
January 30, 2008
Page 2
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DIVISION OF LEGAL *ND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau. Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M January 29, 2008

SUBJECT: C S H B  303( ) relating to marine products and m otorized
recreational products (W ork O rder N o. 2 5 -L S 118 3 \C )

TO: Representative M ark Neum an 
Attn: R e x  Shattuck

FROM: Theresa Bannister 
L egis la tive  Counsel

This  m em o  accom panies  a draft o f  the bill described above.

Impairment o f  contracts issue. T h e  provisions o f  the bill will apply to situations for
w hich  contract provision s m ay  already be in p lace am on g dealers, manufacturers, 
distributors, and other persons. T o  the extent these new  provisions change those existing 
eontracts, they raise an issue under the constitutional provisions that prohibit the 
impairment o f  contracts (U .S. Constitution art. I, sec, 10, and A la ska  Constitution art. I, 
sec. 15). T h e  impairment must be substantial in order to be prohibited. I do not kn ow  
w hether this w ould  be a serious problem in this situation, but I wanted you  to b e  aware 
that the issue exists.

A s  1 h ave  already indicated, to avoid  this issue altogether you  could limit the application 
o f  the lan gu age to contracts entered into on or after the e ffective  date o f  tht Act. 
H o w e v e r ,  it is m y  understanding that you have chosen not to proceed this way.

I f  I m ay be o f  further assistance, please advise.

T L B :m e d  
08-055.m cd

E nclosure
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S p e c ia l l y  V e h ic le  In s t itu te  o f  A m e r ic a

Tebruary 13, 2007

Mr. Chairman and Members o f  the Committee:

Due to a travel schedule that will find me in the air tomorrow and unable to thoroughly review the 
Committee Substitute and provide line-by-line analysis as requested by tomorrow morning, I have tried to 
compile this evening some o f  our remaining concerns with the bill with section and page references.

Please accept these comments with the understanding that due to the very short time frame to review and 
analyze the Committee Substitute because o f  time differences and travel schedule, I am unable to provide 
more extensive analysis and comment at this time.

Thank you for your consideration o f  our numerous concerns.

Sincerely,

Kathy R. Van Kleeck 
Sr. Vice President 
Government Relations

1235 South ( ' la rk  Street. Suite 600. A rlington. IA  222(12 I ' l l  (703) 416-0444 FAX: (703) 4/6-226<)



COMM ENTS IN OPPOSITION TO HB 303

The Specialty Vehicle Institute o f  America (SVIA) is a not-for-profit national trade association 
representing manufacturers and distributors o f  all-terrain vehicles.

SV IA  opposes HB 303 as unnecessary and simply bad public policy. Enactment o f  HB 303 would have a 
negative impact not only on A T V  and snowmobile manufacturers and distributors, but probably more 
importantly to the Committee, on Alaska consumers.

Testimony provided by the proponents has referred to seven other states that have enacted similar laws. 
There are indeed some states that regulate boat and/or A TV and snowmobile dealerships; however I am 
aware o f  no law that contains the unreasonable provisions contained in HB 303. The Montana law which 
was referred to in testimony was pushed through w ith little consideration o f  its effects on the industry in 
Montana in 2007. As a result, manufacturers have been forced to change the way they do business there. 
Dealers in Montana have indicated that the Montana law has proven to be detrimental to dealers and some 
want to try to repeal it. Currently, the Montana law is the subject o f  a lawsuit.

There are numerous problems with this legislation - some provisions are egregious, some unnecessary or 
in conflict with existing state or federal law, and some simply poorly crafted and ill-conceived.

We believe the issues addressed in this legislation are more appropriately addressed between the 
individual manufacturers and their dealers rather than by statute. These issues involve competitive 
considerations. The majority o f  powersports dealerships arc multi-brand dealers. Every dealer signs a 
dealer agreement with its manufacturer or distributor clearly setting forth the terms to which both the 
dealer and the manufacturer agree. We have not been informed o f  dealer concerns and would welcome 
the opportunity to discuss specific concerns with the dealers, should they be A'TV-related, rather than the 
boat-related issues that were discussed at the House Commerce and Labor Committee hearing.

Alaska already has a body o f  law (Title 45. Chapter 45, Article 9A| providing numerous protections to all 
dealers. We do not believe that a particular class o f  dealers should be singled out for special treatment 
under the law.

Sec. 45,27.230 (page 4): The bill provides that the manufacturer must continue to provide the dealer with 
product parts for 2 years AFTER termination or until a new dealer is established to provide service to the 
terminated dealer's customers.

Sec. 45.27.320 (page 6): This allows any dealer who discontinues engaging in business to. at his sole 
discretion, retain discontinued products and parts, effectively ensuring that the underperforming, or 
non performing, dealer continues to represent the brand name. This provision and the provision above 
(Sec. 45.27.230) are extremely egregious.

Our dealerships are full-line dealerships designed to both sell and service our products and to provide our 
customers with the highest quality experience in terms o f  product choice, after-sale service and customer 
support. Dividing product sale from parts sale and enabling dealers to provide one o f  these vital functions 
but not the other is unacceptable. It will enable unfair competition, cause customer confusion, have a 
negative impact on the permanent investment o f  full-line vehicle dealers and disrupt the manufacturers' 
distribution channel. Replacement parts represent a significant profit center for our dealers who make a 
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sizable permanent investment in facility, inventory, staffing and advertising. A parts-only dealer could, 
and likely would, capture this lucrative profit opportunity while making little to no permanent investment. 
The parts could even be sold on-line, where no facility n- customer interface is require I. Allowi g 
terminated dealers to continue to engage in the sale o f  parts undercuts all the valued dealers in Alaska 
who a n  carry ing a full line o f  products and parts and providing quality service to the consumer.

All o f  our manufacturers reasonably reimburse dealers for the required warranty service they provide on 
our products. While each manufacturer establishes its reimbursement rates, which arc agreed upon by the 
dealer in its dealer agreement, the A TV industry generally reimburses dealers at the posted shop rate for 
warranty and recall work, and at least dealer cost for parts plus a 10%  mark-up and in many cases a 
higher mark-up.

Sec.45.27.410 (page 7); The provision mandating a 30-day time limit for providing warranty parts and 
require the manufacturer to provide full credit to the dealer ror the landed cost [includes dealer's original 
eoi't, plus all freight, transportation, flooring expense, interest expense, authorized dealer preparation cost, 
assembly cost, and reasonable handling costs] if  this time limit is not met for any reason is o f  grave 
concern. Obviously, manufacturers strive to make parts for warranty repairs availaole as quickly as 
possible, but I am not aware o f  any state law- that mandates these requirements, and especially in Alaska 
where transport is at times more time-consuming, an absolute time by which a repair part must be 
supplied to the dealer, is not only extremely problematic, but grossly unreasonable. The overriding 
objective o f  warranty repair and iccalls is consumer safety. Curing a defect may involve reengineering 
and manufacture, in addition to distribution and these functions cannot be rushed to meet an unrealistic 
ucadlinc.

Sec. 45.27.450 (page 8): Not only does this bill require warranty service work to be reimbursed at the 
dealer's retail rate (which anyone who has ever had serv ice work done knows is not a cut rate), but in 
addition requires reimbursement o f  yet an additional hour at ihc retail rate for administration o f  each 
claim A N D  an additional mark-up o f  25% o f  the dealer's normal handling fee for shipping a part replaced 
under a warranty that the dealer returns for testing or inspection at the manufacturer’s request. We don't 
think anyone would find anything reasonable about these provisions.

Sec. 45.27.250 (page 4): We are not aware o f  any other stale statute providing that a dealer can dictate the 
method and carrier for product delivery. Manufacturers have an established delivery system and using 
another carrier or method will raise costs, not only for delivery itself, but also in manpower costs for 
administering different systems.

Sec. 45.27.260 (page 5, line 8): The provision allowing a dealer to refuse to accept a damaged product 
from a manufacturer or distributor by giving written notice to the manufacturer or distributor within 10 
business days after 'he product is delivered is seriously problematic. This would enable a dealer to return 
vehicles that he or she ordered and have already been delivered to the dealership without good cause. 
Transportation-related issues are already heavily regulated by the Uniform Commercial Code and Alaska 
state law that provide the dealer with remedies related to shipping damages and problems.

Sec. 45.27.100-120 (pages 2-3); I hc language enacting provisions relative to area o f  respon ability and 
restricting the establishment o f  new dealerships limits competition and is very convoluted. We 
particularly oppose the requirement that a manufacturer give at least 00 days' notice. T his lengthy time 
period ties the hands o f  both the prospective new dealer and the manufacturer and since A T V  dealership 
faciiities can be used fi r many other types o f  retail outlets, the planned facility may no longer be available 
i f  it takes too long to approve the decision to establish the new dealer. T he bill also makes a manufacturer 
responsible for calculating the financial effect on the new dealer and the existing dealers who may be 
affected. It is not realistic to require the manufacturer to do this. There are too many variables and the 
dealers may not supply the needed input to the manufacturer. T hese are not appropriate requirements at 
the time notice o f  a new dealer would be provided. Should there be a hearing on the merits o f  the 
establishment, these factors may be considered or determined.



Sec. 45.27.300-340 (page 5-6): Inventory repurchase is already addressed in the current Alaska 
distributorship law referenced above, so this provision too is unnecessary. The legislation basically 
requires manufacturers to in sulate dealers from all risk normally assumed by any business owner in the 
free enterprise system. These provisions add extensive inventory repurchase obligations upon any 
franchise termination, regar less o f  the reason. If a dealer simply decides to go out o f  business and 
terminates his franchise, the manufactuier is responsible for repurchasing his inventory. I hc 
manufacturer becomes a financial guarantor for the dealer. The dealer makes the decisions regarding 
inventory purchase and should be responsible to bear the risk o f  costs when making such decisions. If a 
dealer is guaranteed that any excess inventory will be repurchased, there is no reason to make wise 
business decisions. A  dealer can order too many parts and have a parts department bloated with parts 
which the manufacturer must repurchase at the dealer's LAN D ED  CO ST. Landed cost includes not only 
the dealer's original cost for the inventory, but all freight, transportation, flooring expense, interest 
expense, authorized dealer preparation cost, assembly cost, and reasonable handling costs. This would 
significantly and unreasonably raise the cost o f  doing business in Alaska. Manufacturers should not be 
required under law to insulate their dealers from loss when other business owners assume that risk in the 
free enterprise system, further, this bill requins inventory repurchase within 30 days after a terminated 
dealer submits to the manufacturer the final inventory. This illustrates the poorly conceived nature o f  this 
legislation, since there is no requirement that the dealer first provide clear title to the inventory proposed 
to be repurchased. Under this provision, a dealer could sell back inventory that he does not own.

Sec. 45.27.830 (page I I ): Creating a criminal penalty is an unreasonably harsh consequence for a 
business dealing dispute.

A law such as this would disproportionately protect poorly or underperforining dealers that are not 
providing the appropriate level o f  sales and service support to consumers at the expense o f  other dealers 
and the consumers o f  Alaska. The dealers that are investing in the brand are harmed because 
underpcrforming dealers remain in the network for a longer period o f  time and offer buyers poor 
experiences -  both in terms o f  service and availability o f  product. It hurts both the brand name and our 
consumers. And. higher operation costs for manufacturers and increased litigation costs only lead to 
higher product costs lor consumers.

Regulating dealerships in this manner vs ill only serve to increase the cost o f  doing business, reduce 
consumer choice, decrea competition and ultimately increase the cost o f  recreational products to 
Alaskans.

We respectfully ask that you oppose this legislation. The provisions o f  this bill are extremely over­
reaching and would make it difficult for manufacturers to do business in Alaska. If enacted, the interests 
o f  retail purchasers, distributors and manufacturers will be harmed and Alaska law would contain 
extremely onerous and unneeded provisions, some o f  which do not exist in any other state for either 
recreational product franchises or even for automobile franchises.



From: Paul C .  V itrano. E xecu tive  V ic e  President and Gcnerai Counsel 

Date: February 13, 2008 

Re: C o m m en ts  in Opposition to H B 303

T h e S p ecia lty  V e h ic le  Institute o f  A m e ric a  ( S V I A )  opposes I IB 303 as unnecessary and sim ply  bad 

public policy. !n addition to the com m ents  submitted by m y colleague. K athy V a n  K le e ck ,  we 

describe below  legal or regulatory inconsistencies and concerns raised by the bill.

First, as noted in the letter from Senior Assistant Attorney General C ly d e  E. Sniffcn. Jr. to the 

Honorable M ark N eum an, dated February 6 .2 0 0 8 , several provisions o f  I IB 303 address 

obligations, conduct and remedies in conjunction with sales transactions between dealers and 

manufacturers and distributors. Th o se  provision s are not necessary because A la sk a  has adopted the 

IIniform C o m m e rc ia l  C o d e  (UCC'), w hich  already addresses the sam e subjects. T o  the extent I IB 

303 conflicts  with the U C C ,  such provisions w ould  add unnecessary restrictions to the freedom o f  

contract betw een dealer  and manufacturer/distributor, and add com plexity  to dealer agreements, 

without justification . A m o n g  the provisions o f  H B  303 that appear to be in conflict  w ith existin g  

A la sk a  law  are:

To: Honorable Chairman and 1 louse Judiciary Committee Members

Provisions in H B  303 In apparent conflict w ith  existing law

4 5.2 7 .210 . R efusal to d eliver  or ship. A S  45.02.601 - .6 16  (dealing w ith  rights and 
remedies to rejected goods)

45.27.240. D e liv e ry  o f  products in reasonable 
quantities.

A S  4 5 .0 2.50 1-.515  (dealing with perform ance o f  
parties to a contract); A S  45 .0 2.6 01-.6 16  
(dealing with breach o f  contract)

1235 South ( ’lu rk  Street. Suite 600, A rlington, I 'A 22202 I ' l l  (703) AI MO ' 14 IA X  (70.1) 4 1 M 2 269



Provisions in H B  303 In  apparent conflict w ith  existing law

45.27.260. Product dam age responsibility. A S  45.02.509-.5I0 (dealing with risk o f  loss); 
A S  4 5 .0 2.70 1-.725  (dealing with rem edies 
available for breach o f  contract and for dam aged 
goods)

45 27.300. M anufacturer or distributor 
mandatory repurchase.

A S  45.02.309 (dealing with notice  o f  
termination); A S  45.02.702 (dealing w ith 
remedies for b u yer ’ s  insolvency)

45.27.340. Landed costs. A S  45 .0 2.70 1-.725  (dealing with rem ed ies for 
breach o f  contract)

Second, Section 45.27.410(b)  w ould rcstrictively mandate the response by 

manufacturers/distributors to all alleged “ defects.”  I IB 3 0 3 ‘ s approach is inconsistent with the 

C o n su m er  Product S afety  A c t 's  regulatory schem e.

T h e applicable C P S A  regulations (C .F .R . § 1 115.20(a) et seq.) provide m anufacturers and 

distributors the option o f  submitting to the C o n su m er  Product S afety  C o m m iss io n  ( C P S C )  a 

corrective  action plan outlining remedial action to protect the public from “ substantial product 

hazards.”  T h e  regulations (C .F .R . § 1 115.20(a)( I )(viii)) sp ecif ica lly  require “ |a| statement o f  the 

action w h ich  w ill  be undertaken to correct product units in the distribution chain, including a 

timetable and sp ecif ic  information about the number and location o f  such units.”  R e c o g n iz in g  that 

appropriate and effic ien t responses depend on the particular circum stances, the C P S A  regulations 

permit m anufacturers and distributors to d eve lo p  a flexible, situation-specific response for units 

within the distribution chain, and that response shall be approved by C P S C .  I IB 303's  m andating o f  

an unreasonably short initial response t i m e - a n d  punitive remedies f o r a  late initial response is 

inconsistent with the letter and spirit o f  the C P S A ’ s regulatory scheme.

I IB 303 Section 4 5 .2 7 .410 (b )  a lso  is problematic because it is o ve r ly  broad. A s  defined, the term 

“ d e fective  product”  w ould encom pass significantly  more products than w ould be considered 

“ substantial product hazards”  under the C P S A .  It is incongruous for state law to p rovide  for 

onerous and restrictive responses in connection w ith  all alleged defects, w hile  federal law provides 

for a flexible, situation-specific  response in connection with potentially dangerous defects.



Third, the term “ d e fective  product," as used in Section 4 5 .27.410, is vague and thereby subject to 

unreasonable interpretations. A s  proposed, the bill w ould permit a dealer to declare an entire unit to 

be a “ defective  product,"  even i f  only a single part or  component does not w ork. T h e ability  to 

m ake such a characterization a llo w s  the dealer to unilaterally decide whether to dram atically  

increase the punitive remedies for w hich  manufacturers/distributors w ould be liable under the bill. 

And the o n ly  w a y  for a manufacturer/distributor to prevent such an interpretation w ould  be to 

initiate co stly  litigation.

Fourth, Section 45.27.600(a) w ould exem pt dealers from paying manufacturers/distributors m oney 

revealed by audit to be due and ow in g, i f  underlying transaction occurred more than tw o  years prior 

to beginning o f  an audit. That provision w ould  create a special statute o f  limitations without 

justification. A la sk a  Statutes Section 09.10.053 provides for a three-year statute o f  limitation for 

express or implied contractual claims. H B 303 would alter established A la ska  law  regarding the 

contractual limitations period for a single c lass  o f  claimants, i.e. manufacturers/distributors. There 

is no need or justification  for such unique and discriminatory treatment.

SV I A respectfully  requests that you oppose this legislation because o f  the described legal or 

regulatory inconsistencies and concerns, am on g  other reasons.
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Dear m em bers  o f  the Judiciary C om m ittee:

A lth ou gh  I h ave g la d ly  p rovided  our concerns regarding sp ecif ic  portions o f  H B  303 L S I  183 K , it is 
important that the bill be v ie w e d  in its sp ecif ics  as w e ll  as its total impact upon the A la sk a  inaiketp lace  and 
its residents.

O vera ll ,  the bill absolutely  shifts risk regarding inventory controls, perform ance and custom er serv ice  from 
the dealer to the m anufacturer o f  marine engines and boats. D uring testim ony yesterday, there w ere many 
com m ents  that bills o f  this sort h ave  had no impact, or benefited, on the m arketplace. T h is  is a very  se lective  
analysis. First, there is no law  in the country that includes all the restrictions found in H B  303/K. A m o n g  the 
seven  states touted as exam ples,  o n ly  on e  co m es close  to the breadth o f  this bill -Louisiana. B ecau se  o f  its 
law, I can confirm  that m ore than 15 w e ll-k n o w  brands h ave  withdrawn from the Louisiana m arketplace 
rather than deal with the burdens o f  the bill. A n d  the Louisiana bill does not require buy-back o f  inventory 
upon dealer-initiated nonrenewal/eancclation, requires a third-party assessment o f  the w h o le sa le  market 
\ lue inventory  in the event o f  a manufacturer, and does not require b uyb ack  o f  three-year-old boats. 
L o u is ia n a ’s sales territory restrictions are less restrictive that H B 303. but h ave still caused h avo c  as the state 
has recouped from H urricane Katrina. Those dealers w ho went out o f  business after Katrina w ere unable to 
open a new business representing the sam e brands in the area because  o f  legal restrictions on territories.

A la s k a  is indeed unique. T h e  states w here  law s with some, but not all, o f  the restrictions in H B 303 bas e not 
caused peo p le  to “ stop b u yin g  boats,”  w hich is a pretty poor test o f  a governm ent mandate. H ow ever,  the 
impact o f  these laws on price and availability  som ew hat reduced by com p etit ive  pressure from surrounding 
states without these laws. A la s k a  does not hav e those pressures; it stands alone in the A m erican  market.
Price increases and withdraw al o f  brands from the som e or all o f  the A la sk a  m arketplace vv ill be unique, and 
l ik e ly  u n w e lco m e  to the consum er. This bill does strike the heart o f  the com petitiv e  m arketplace and as a 
w h o le  establishes a v ery  uneven m arketplace that should not be supported

S E C T I O N  2

Page I, line 13: Consent to transfer agreement:



This provision prr ents a m anufacturer from using the opportunity presented by  the sale  o f  a 
dealership to discontinue its representation in an area or accepting requests from com petin g  dealers to 
represent the brand. T he quality  o f  the buyer is but on e  o f  m any factors considered  by a brand o w n er  when 
d eciding to transfer a contract to a new owner.

Page 2. lines 1 1-29
In total, the mandate that a dealer can demand a territory o f  12- or 30-m i$les rem oves all negotiation 

from one o f  the k e y  aspects o f  the dealer manufacturers relationship. It is unclear w h y  there should be a 
specif ic  law  mandating sales territories, particularly one that ignores the unique ge o gra p h y  o f  A laska, The 
argument that A laska  is unique o n ly  seem s to be discussed w hen this fact benefits  the dealer.

Page 4, line 1 5-19
D eliver  o f  product: C o m b in e d  with the buy-back provisions in other sections o f  this bill, the manufacturer 
has no w ay  to make individual judgm ents  that protect its exposure to risk should it determine that a 
dealership is near to fa ilin ’’  '>r is o v e r  loaded with inventory.

Page 4, line 20-23
Election o f  delivery  m ethod: T h e  dealer can select a sign ificantly  m ore  e x p e n s ive  d e l iv e ry  method at will.  T  
the very  least, the dealer should bear the expense o f  selecting a de livery  option that is m ore exp en sive  that 
the method selected b y  the manufacturer.

A R T I C L E  4
This article shifts all risk for inventory control to the m anufacturer and leaves  the m anufacturer p ow erless  to 

control his exposure to this risk.

Page 5, line 19: T he m anufacturer is required to buy back boats and parts up to three years old upon 
demand. This mandate is in effect w hether a dealer cancels the contract in order to sw itch  to a n ew  brand, 
uses this provision to stave o f f  bankruptcy  or to reduce his debt prior to d eclaring  bankruptcy.

Page 6, lines 5-10: T h e  dealer can drop a particular brand but remain in the m arketplace representing that 
brand at will b y  forbidding a manufacturer from m aking a “ clean break" from the consum er. A gain ,  the 
dealer has the final say  o ver  h ow  a m anufacturer m anages his brand and presents it to A la sk a  consum ers.

Page 7, Section 45.27.500: D espite  implications provided during prev ious hearings, this section does not 
require authorization paym ent or address in any w a y  a d ea ler ’s decision to prov ide warranty repairs aw ay 
from the dealership. H o w ever,  these requests for off-site  repair are rare and handled on a case-b y-ca sc  basis. 
Mercury marine received 380 requests for warranty serv ice  from A la sk a  dealers in 2007. O nly  tw o o f  those 
requests included a request for reimbursement for travel off-site. Both w ere approved.

Page ". line 10: I Ins provision ignores the com p lexity  and unique nature o f  boats. A ls o ,  accord ing  to the 
unclear definition o f  “ product"  found on Page 13. line 12, failure to provide parts within 30 days could  
require a dealer to prov ide an entirely new boat should a non-critieal part he unavailable. Boats are different 
from ears and many other consum er products. A  boat m ore than about 30 feet long has numerous w urrantccd 
by the manufacturer o f  the component. Should a refrigerator manufacturer not prov ide a needed part w ithin 
30 days, the dealer could demand replacement o f  the entire vessel.



■

Pago 7, line 25 T im e ly  warranty service: There is no definition for “ tim ely warranty serv ice ,"  although there 
arc numerous similar time restrictions upon manufacturer performance.

Page 9, line 12: P erform ance o f  w arranty service  work shall b e  done b y  a factory-certified technician, i f  
certification or  training is read ily  available. G iv en  the unique nature o f  A laska ,  it is very unclear what 
“ readily ava ilab le"  is meant to be. A lso , g iv en  the criminal nature o f  this legislation, a dealer w ould face a
3 rtJ-degree m isdem eanor for failure to provide this level o f  service.

Page 9, line 20: D isapproval.  There is no definition o f  when the “ 30-day c lo c k ”  begins regarding a written 
notice o f  disapproval.

Page 9, line 25: T h e  tw o -y e a r  limit on liability o f  debt revealed by  audit is contrary to U C C  law. M arine
dealers should not be m ad e an e x c lu s iv e  category  o f  liability.

Page 10, line 12: G iv e n  U C C  provisions regarding illegal or m islead in g  advertising, this provision is 
duplicative.

Page 10, lincl 6 . Required posting. I f  a dealer m ust post that it uses “ authorized”  technicians, it should also 
be required to post that it does not use "auth orized " technicians under penalty  o f  law  or fines up to $5,000 
per day.

Page 10, line 24: Liability: A  m anufacturer should also be held hannless for dam ages, including fines, as a 
result o f  a dealer ’s violation o f  this chapter. This should include Page 7. line 25, failure to provide timely 
repairs.

P age  12, line 21: Landed cost definition. Th is  provision a llow s a dealer to demand repurchase at the price he 
paid for a boat or engine up to three years after it w as delivered to his sh o w ro o m  floor. This requires a 
m anufacturer to pay top-dollar for a boat that barely  qualifies in a con sum er’ s mind as a “ n ew  boat,”  and 
severe ly  limits a m anufacturer ’ s ability  to co n v in ce  another dealer in A la sk a  to accept the vessel for future 
sale.

P age  12, line 23: The reim bursement for landed cost includes a mandate for d ouble  paym ent by the 
manufacturer. Paym ents for authorized dealer preparation costs, a ssem b ly  costs  and handling costs already 
are paid to dealers in the normal course  o f  business or are part o f  warranty reimbursements.
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B efore  the 
A la sk a  House Judiciary C o m m ittee

Dear C hairm an Ram ras and M em bers  o f  the Judiciary C om m ittee:

I am w riting on b e h a lf  o f  the National M arine M anufacturers A sso cia tio n  to draw attention to sections o l  C S  
H B  303 that are o f  significant concern to consum ers o f  recreational boats and marine engines, as well as to 
m anufacturers o f  boats and engines. There are u nw orkable  restraints that protect marine dealers from poor 
business practices in e v e ry  m ajor section o f  the bill. T h ese  protections will harm consum ers by d iscouraging  
boat builders from d o in g  business in the state, raising the price o f  boats that are sold in A la ska  and protecting 
poor perform ing dealers at the expense o f  those w h o  provide great serv ice  and com petitive sales expertise.

•  The bill g iv e s  blanket protection to dealers from poor perform ance by m aking it a criminal offense  to 
not renew or cancel a contract without “just cause.”  Just cause is not defined. Thus, the state would 
m ake it very  d 'f f icu lt  for a h igh-perform in g dealer to sign on a brand unless another dealer 
relinquishes control o f  it.

•  The dealer shoulders no risk or responsibility for his or her decisions regarding inventory lc\ els o f  
boats and parts.

• T h e  governm ent will control the s ize  and shape o f  sales territories shouid the marine dealer reject the 
area o f  responsibility  offered by a manufacturer.

• Restrictions on how  warranty service  is handled by dealers and manufacturers threaten to raise prices 
on the boats and engines most popular with buyers w ho depend upon them for essential 
transportation, hunting, fishing and hauling.

By w ay  o f  background, N M M A  is the nation’ s largest recreational marine industry association, representing 
nearly 1,700 boat builders, engine manufacturers, and marine a cce sso ry  manufacturers. N M M A  m embers 
c o lle c t iv e ly  produce m o re  than SO percent o f  all recreational marine products m ade in the United States.
I here are nearly 72.6 m illion boaters nationwide and o v e r  13.6 million registered boats. T h e  recreational 

boating industry is a substantial contributor to the nation’s ec o n o m y  with total retail expenditures on 
recreational marine products and services o f  over  S39.5 m illion in 2006 alone.

I hc extensive  restrictions in I IB 303 will  create high hurdles to com petition that will h ave to be leaped by 
dealers looking  to expand their presence in the stale or to adjust a sales strategy supporting a brand. Lack o f  
com petition and the shift o f  risk onto the manufacturer also will force consum ers to p a y  higher prices
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because the risky nature o f  d o in g  business under A la sk a  law will be reflected in the prices paid by the 
consumer.

1 w ould like to take a few  minutes to expan d on h o w  each o f  these concerns w ould  play out in the 
marketplace.

•  Section 1 is the most dam auiim  section o f  H B 303. It would force a manufacturer to renew a 
dealership ’s contract unless a manufacturer can establish “ just cause.”  a term not defined in the b i l l . 
T h e  sales o f  boats in 2007 dropped 13 percent, and experts expect even greater declines in 2008. 
Under this bill, manufacturers cannot respond to these market pressures by  adjusting its presence in a 
market. T h e  m anufacturer even  must continue to do business with a dealership i f  it is sold; the 
m anufacturer is locked in by  law  even  i f  the dealer sells a struggling business.

• A  dealer can respond to the market without risk; a manufacturer cannot. A  dealership can force a total 
buy-back o f  his inventory on 30 days notice for any reason. For instance, i f  the dealership is on the 
brink o f  bankruptcy, it has e x ce ss  inventory or it sees greater opportunity by dropping one brand and 
pick in g  up another, the m anufacturer must d eliver  a check within 60 days payin g  the dealer his 
original cost o f  for inventory up to three years old. Thus, the in f lexible rule o f  law w ould  a llo w  the 
dealership to sidestep m uch o f  the risk o f  being a business owner. B ecause  the buy-back cash can be 
used to pay o f f  com m ercia l  loans, the governm ent has issued a “ get out o f  debt free card " that can be 
used by a dealership at any time. A rtic le  1 would require that a manufacturer g iv e  three months 
notice and establish “just cau se”  before  its decision to not renew a contract with a marine dealer.
“ Just cause” is undefined. A rtic le  4 a llo w s  a dealer to g i\ e  as little as 60 days notice to cancel or not 
renew a contract.

• D e ce iv e  consum ers into belies ini’ that a dealership prov ides factory-authorized s e n  ice, when n has 
not been renewed for poor service  and it is no Ionizer “ authorized.” A rtic le  3 requires a manufacturer 
to sell parts for tw o years to a dealer w ho not renewed because it provided poor service  to consum ers 
or the contract is severed for any other reason. This  a llows the dealership to present itse lf  as 
providing service  with "factory-auth orized ”  parts, a llow in g consum ers to b e lieve  that the service  is 
provided by factory-authorized technicians even when that designation has been removed.

• lunorc the system  bv which boat dealers and manufacturers reuulate their business practices, livery 
August or Septem ber, dealers pre-order the number and type o f  boats they expect to sell during the 
fo llo w in g  y e a r ’s boating season. These numbers are used by  manufacturers to detennine how many 
boats it w ill build o ver  the winter. In effect, dealers reserve a certain amount o f  inventory for its 
dealership. I f  dealer cancels  the contract under A rtic le  4, the manufacturer is left with this reserved 
inventory. Therefore, there is no risk associated with a dealer rcscrv ing any number o f  boats. If  the 
dealer cancels the contract. A rt ic le  4 requires the manufacturer to absorb the unexpected cost o f  
either carrying over  this inventory or finding new buyers. A gain, the risk is shifted entirely to the 
manufacturer.

• The hill will create an anti-com p e titive, ind exib le  mandate on dealer territories. A rtic le  2 a llo w s  a 
dealer to demand, without negotiation, a sales territory o f  at least a 30- or 12-m ile radius around his 
dealership, depending on the local population. These unyielding radii do not rollout the topography 
o f  A laska  and the great difference  in trav el time a consumer may face to reach a deulci. A  
manufacturer’ s stipulation o f  a territory o f  less than the 30- or 12-m ile radius can be rejected and the 
manufacturer would have no ch o ice  but to accept the 30- or 12-m ile territory mandated b y  the bill 
A rtic le  2 rem oves all negotiation from this key aspect o f  how a brand is brought to market. A rtic le  2 
is written so broadly that any ch an ge in territory w ill  be mired in litigation, or forbidden by law.
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•  A m a n u f a c tu r e r  c a n n o t  m a k e  p ru d e n t  d e c i s io n s  r e c a r d i n c  th e  t r a n s fe r  o f  h i s  c o n t ra c t  to a n e w
dealership owner. A rt ic le  1 g iv e s  the m anufacturer no f lex ib ility  in m an agin g  his dealer network 
should a dealership ch an ge  hands. A  m anufacturer is forced to transfer his brand to a nev, o w n e r  i f  
the buyer meets standard requirements. Y et.  the acceptability  o f  the buyer is o n ly  one o f  m an y 
factors that must be considered w hen transferring a contract. T h e  com p etit ive  landscape, changes in 
the m arketplace and other issues are equally  important. S im p ly  p«t, the m anufacturer must remain in 
a market, with a particular dealership, regardless o f  whether it m akes good business sense.

• The bill w ould  " f i x ”  a warranty repair system that is not broken. W arranty repair is not as s im ple  as 
the legally  m andating the hourly rate that will be paid to a dealer for perform in g repairs covered  by  a 
m anufacturer ’s warranty. A s  with most other services  or products, vo lu m e buyers expect discounts. 
D ealers kn o w  the bill for authorized repairs will be paid. T h e  costs o f  providing warranty can b e  
offset by other transactions, such as greater subsidies o f  boat sh ow  fees, lo w er  w ho lesale  prices that 
allow for m ore profit on a retail sale  and other methods. In addition, me requirement that parts be 
•‘so ld ”  to a dealer at retail rates ignores com m on  practices in the marine industry. In a m ajority  o f  
instances, dealers rece ive  no-interest loans on the parts they purchase for warranty or retail repair. 
Requiring a m anufacturer to reimburse warranty parts at retail will  throw into question the no-interest 
loan system.

•  T h e se  uovem m ent mandates w ould over-run a voluntary, siunificant c h an ce  in the market place that 
underw ay am on u the dealers and manufacturers n ationw ide. Voluntary, market-driven changes are 
best for all concerned. M o re  than 24 dealers and boat builders from throughout the country 
d eveloped "reco m m en d ed  contract lan guage”  a little o \er  two years ago, M ore  than 100 brands 
representing m ore than 60 percent o f  the market h ave  voluntarily  adopted s o m e  or all o f  these 
recom m endations. T h e re  is an important d ifferen ce  to the consum er betw een voluntarily  changes 
brought on b y  ch an gin g  market and inflexible law s  and mandates. Popular low -cost brands will  be 
the lost l ike ly  to raise prices s ignificantly  under mandates that apply  the sam e  reimbursement, 
b uyback , territory and dealer policies  to all dealer manufacturer relationships. Th ese  mandates w ill 
undercut the m ethods used b v  dealers and manufacturers to sell value brands at low cost, w h ile  
luxury  brands will  be less a ffected. Therefore, these proposed governm ent mandates will most harm 
consum ers b u y in g  value-priced, good-quality boats and engines that they need for essential 
transportation, fishing, hunting and other uses.

• l he bill attempts to force autom obile  franchise law s  upon contracts betw een two private businesses; 
the boat business is si.mnlicanlly different in size, type and practices. C ontracts  betw een boat 
builders and marine dealers are not franchises. W h ile  I IB 303 cherry-picks som e aspects o f  A! iska ’ s 
franchise law, these segm ents do not eq late to a new “ recreational equipm ent franchise" in any way. 
A u to m o b ile s  and outdoor recreational products arc m ade and sold in distinctly  different w ays ,  f o r  
instance, boat m anufacturers do not control w hich, or how many , brands are carried by  a dealer 
A laska  dealers fo llo w  this national model. It is com m on for one dealer to represent com peting  brands 
o f  marine engines and boats. C o n sum ers  and dealers hav e hundreds o f  boat brands to ch o o se  among, 
including sp ecia lized  boats that met the unique needs o f  A laskan  boaters. L-aeli of  these brands tight 
fiercely  for m arket share, w hich  will be stifled by mandates fo nd in H B  303.

In c losing, I ask that you  o p p ose  IIB  303. T h is  bill w ould st i lie competition, increase the cost o f  boats and 
marine engines to consum ers and mandate an unheard o f  shift o f  risk a w a y  from the dealer anil onto the 
manufacturer



National Marinetw/lWUMfalW Ma>iutacturers Association

Testimony on HB 303 
Before the Alaska House Judiciary Committee 

February 6, 2008

Presented by 
David Dickerson 

Director of State Government Relations 
National Marine Manufacturers Association

tictutive Comrotftc#
Omnm nmua 
Chirk Ho*** irtim »*nxji*caa »hl

VC£ UW'ttH NMMA ‘JaiM SUm** ri*N y«.ha 
JW-ffiry 
KmUfrnl GnKfy Whir fluib

Mvn NMMA No RituH1
Arrtrvii Mftw r>*A«i>i 

AMrgehWO*' 
ptnno t<x

(ftA 3 HefrgMntol vc 
JJ V.t'r
Atk.li <4 Nit II i AftMlui 
FMD Rrpr«a«iiUlM’ 
j*n Hiftfnni

ami: iiav*Mn(oiNvyf
ktwr Pjk>*
T.rykt* M«lt I’HMxU 
ItottMnl
IfMflVtt.l fiammnrn 
MIMA



MM. Nunrnil MmneJw t MMWrntW Manul.1Cluisrn ASSOCiallt'

H B  303 w o uld  shil all risk associated with selling recreational boats from the marine boat and engine builder to the 
marine dealer. Instead o f  the typical sharing o f  risk between tw o private businesses, the m anufacturer w o uld  assum e all 
costs associated with poor inventory control, poor service to custom ers in a dea ler ’s territory, the co st  o f  replacement 
parts o vercharging  for warranty repairs se llin g  territories and control o f  key  contractual requirements.

Under H B  303, there are several provision o f  significant concern, including:

W a r r a n t y  Issues: T h e bill w ould  h ave marginal, at best, affect regarding the warranty service  and repairs provided to 
consumers. T h e  focus o f  the warranty provisions are on reim bursement rates and conditions spelled out in contracts 
between boat dealers and m anufacturers. T h ese  c lauses ignore significant changes in the marine industry in the past 
tw o years, esp ecia lly  b y  m anufacturers o f  the most popular boat brands in A la s k a  Th ese  changes provide for warranty 
reimbursement at “ retail rates,”  i.e. the rates paid by consumers. O vera ll ,  the private sector is addressing these issues 
aggressively  and su ccessfu lly  to the satisfaction o f  dealers and manufacturers. Other provisions mandating d elivery  o f  
parts within 30 days greatly  over-reach. I f  a manufacturer does not de liver  replacement parts within 30 days, the dealer 
m ay return the entire boat for e x ch a n g e  or dem and a full refund o f  the boat’ s purchase price. Consid erin g  that H B  303 
discusses boats up to three m odel years old, this is an unacceptable penalty  and mandate. Particularly with larger boats, 
hatches, stoves, toilets and other com pon ents m ay not be readily available. There is no limit on the magnitude or 
importance o f  a part in tr iggerin g the exchange/refund mandate.

The bill also requires the m anufacturer to a l lo w  the dealer the right to buy authorized parts for 24 months after either 
the dealer or m anufacturer has ended the contractual relationship. This w o rk s  directly against consum ers and harms 
n ew  dealers w h o  count on revenue from repairs. Even though the out-goin g  dealer no longer is factory authorized and 
need not use authorize! .echnicians to perform repairs, he or she can present dealership to the public in aw a y  that 
w ould im ply that it is an authorized repair facility.

The bill requires dealers to be reimbursed for parts used to com plete  warranty repairs at retail cost, or up to 1.5 times 
his cost. This provision does not reflect standard business practices in the marine industry in which parts are e 'ther 
provided to dealers without charge or the charge is deducted from o n go in g  financial ob ligation s o f  the dealer. Therefore  
the d ea ler 's  cost for specially-shipped parts requires no cash outlay  or inventory/handling costs or in the case o f  parts 
from inventory, the dealer  is reimbursed through reduction o f  standard debt that is carried by dealers with their 
manufacturers.

S a le  o f  Dealership a n d  transfer o f  contracts: T h e bill g iv es  the m anufacturer no ch o ice  but to approve the transfer o f  
a contract to the buyer o f  a dealership i f  he or she meets standard requirements. T h is  w ould require a manufacturer to 
keep a dealership open for the length o f  the existing  contract even i f  the manufacturer decides  that market conditions 
require that sales efforts be m o ved  or consolidated with other dealers.

Territo ry : A  D ealer  has com p lete  veto p o w er o ver  any relevant market area proposed by  a manufacturer unless the 
territory ex ce e d s  the 12- and 30-m ilc m andates in the bill. T he bill o ffers  no provision for negotiation i f  a dealer rejects 
the territory proposed by  the manufacturer.
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M anda to ry delivery o f parts: G iv e n  the b i l l ’ s requirement that dealers buy back inventory in all instances and that 
manufacturers d e liver  all orders, it is im possible for a boat builder to m an age his exp osure  to risk and co stly  buybacks. 
Even i f  a dealer has a dw in d lin g  sales  record, the manufacturer must continue to fill orders.

M andatory repurchase: T h e  m anufacturer under this provision  assum es all risk associated with a dealers most 
exp en sive  investment -  his boat and engine inventory. Should a dealership d ecid e  to cancel a brand or go  out o f  
business, he or she can force a  m anufacturer to buy back boats up to three m odel years  old, as w ell  as parts and 
accessories at the price o r iginally  paid by  the dealer. This provision holds w hether the manufacturer g iv e s  the required 
120 days notice or the dealer can ce ls  with 30 days notice. T h is  provision underm ines a manufacturers desire to do 
business in A laska .  T h e  m anufacturer also must com plete  all b uyback  transactions within 30 days or face even  greater 
financial penalties, as w ell  as crim inal sanctions. In addition to the cost o f  b u yin g  b ack  boats after they h ave  been on a 
dealer’ s sh ow room  floor for up to three years, he is required to pay to store and transport the repurchased inventory. 
This is a further deterrent to a m anufacturer doing business in a state or  exp an din g  his dealer network beyond a  bare 
minimum, thereby limiting co n su m er  choice.

L iab ility  resulting from  audit:
This provision attempts to establish a  unique statute o f  limitations on business transactions that m ay not exist in A laska  
law  for other contracts betw een  other private businesses.
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BRUNSWICK
B o a t  G r o u p

Legal Department

February 13,2008

V IA  FAC S IM ILE : 907-465-2070 
Alaska House Judiciary Committee 
Rep. Jay Ramras, Chair

Re: CS HB 303 -  Marine Product and Motorized Recreational Products 

Dear Representative Ramras and Committee Members:

Please accept this letter on behalf of Brunswick Corporation and Brunswick Boat Group in lieu of 
testimony concerning CS HB 303. Brunswick Boat Group has 19 boats brands, including Sea Ray, 
Boston Whaler, and Lund to name a few, as well as parts and accessories manufacturers and distributors 
such as Attwood and Land $N Sea. Brunswick Coloration also owns Mercury Marine, which 
manufactures Mercury outboard engines and Mercruiser inboard and stem-drivc engines (also known as 
inboard/outboard or I/O engines).

Brunswick supports the position of the National Marine Manufacturers Association as set forth by Mr. 
David Dickerson, but through this letter Brunswick wishes to complement the statements made by Mr. 
Dickerson.

It can not be stated enough that by protecting underprrforming dealer s, CS HB 303 runs the very real risk 
of harming boat owners and the boating industry. And make no mistake about it, that is exactly what CS 
HB 303 does -  it protects undcrpcrforming dealers. As importantly, if not more importantly, CS HB 303 
removes any incentive that dealers have to improve their business practices.

As Mr. Dickerson has pointed out, the “just cause” required for terminations and non-renewals is not 
defined. The trial lawyers are thus given free reign to sue manufactures for decisions made with the good 
faith desire to improve its brand and enhance the boat ownership experience of Alaskans. Manufacturers 
will be reluctant to transition away from an undcrpcrforming dealer for fear- of expensive, time-consuming 
and risky litigation, not to mention that the proposed law would elevate any violation into a crime. r.n the 
end, by empowering the plaintiffs bar, CS HB 303 will hamstring manufacturer’s ability to make changes 
where appropriate.

Of course, marine dealers would remain free to walk away (or threaten to walk away) from a 
manufacturer at will

Today there is a relative good balance between manufacturers and dealers. The legislature may not be 
aware but a few years ago representatives of manufacturers and dealers across the United States fomicd a
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joint task force to work on suggested guidelines for dealership agreements. The task force proved 
successful and thi representatives were able to develop such guidelines to be used in dealer agreements 
The guidelines addressed many issues in CS HB 303, such as longer term dealer agreements, 
opportunities for dealers to achieve retail labor rates for warranty services, and permissible transfers of 
dealership. I .owever, the suggested guidelines maintained fairness, balance and equity which respectfully 
Brunswick f nds lacking in CS HB 303. Mr. Dickerson will be able to discuss the work of the joint task 
force if any< ne has additional questions.

In closing, Fnrnswick urges that CS HB 303 not be passed by your legislature.

Sincerely,

BRUNSWICK BOAT GROUP

W. Allen McDonald 
Assistant General Counsel
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February 12, 2008

Representative Mark Neuman 
Alaska State Legislature 
State Capitol, Room 432 
Juneau. A K  99801-1182

Re: Support for House Bill No. 303 -  Recreational and Vehicles  and Marine Products 

Dear Representative Neuman:

I his letter is written in support oi l louse Bill No. 30.3, and to further explain the 
legal implications o f  the bill. Presently, the House Committee on Labor and Comm erce 
has received opposition to the proposed statute from the National Marine Manufacturers 
Association and an unfavorable review from the Department o f  Law. Obviously, 
manufacturers would oppose this legislation as it attempts to provide individual dealers 
with certain rights and remedies against manufacturers w ho take unfair actions against 
the dealers.

A s  a starting point, it is necessary to recogni/.e the great disparity in bargaining 
power between the marine vehicle manufacturer and the marine vehicle dealer. I IB 303 
provides certain basic protections for the marine vehicle dealer who frequently has 
millions o f  dollars invested in dealership real property, equipment and good will, but can 
do nothing to oppose the will o f  the manufacturer without jeopardizing this substantial 
investment.

I lie relationship between marine vehicle manufacturers and marine vehicle 
dealers is similar to the relationship between automobile manufacturers and automobile 
dealers f o  date, every suite legislature, including. A la s k a 1, as well as the federal 
legislature, h; ve passed statutes to protect automobile dealers from abuses by automobile 
manufacturers.

A S § 4 2 .2 5 .1 10 ol seq
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J e l l a v i a  G e n t i l e

Like the sale and distribution o f  motor vehicles, boat comm erce is nn important 
part ot this state’s econt my, vitally affecting the public interest and the public welfare. 
Boat dealerships employ a significant number o f  people and provide the means by which 
many Alaskans make their living. HB 303 is necessary to prevent fraud and other abuses 
against a party with less bargaining power (i.e. the dealerships), and to protect and 
preserve the investments and properties o f  the citizens o f  A laska who have invested in 
boat dealerships.

I'o the extent that marine dealers have invested significant time, effort and 
linancial resources to their businesses, it is the intention o f  H B 303 to afford marine 
vehicle dealers with certain protections regarding the possible resale o f  the dealerships, 
market area protections, repurchase obligations, and warranty obligations.

Fxistinu law fails to p rovide  these needed protections.

On the one hand, the O ff ice  o f  the Attorney General argues that 1IB 303 is 
unnecessary, as current Alaskan slate law addresses the general conduct oi >artics to a 
commercial transaction; and on the other hand, the National Marine Manufacturers 
Association (“ N M M A " )  states that “ I IB 303 represents a significant departure from the 
standard business arrangement between two private businesses.”

In fact, I IB 303 is meant to provide additional safeguards beyond the “ general 
conduct o f  parties to a commercial transaction.” I IB 303 affects the relationship between 
a large manufacturer distiibutor and oftentimes an individual business person. Due to the 
power imbalance, additional protections are needed to ensure the party with significantly 
more power Iocs not lake advantage o f  the other.

Rather than being a "significant departure”  from the standard business practices,
I IB 303 in fact brings Alaska closer to nationwide standard practices between 
automobile, boat and recreational vehicle manufacturers and dealers as codified by state 
legislatures. A s  prev iously stated, every state has passed legislation regulating the 
relationship between automobile manufactures and dealers. I he trend is to now extend 
these statutes to marine and power sport dealers. I hus far. California, Georgia,
Louisiana. New York. Missouri, Oklahoma and Texas Legislatures have passed Marine 
Dealer statutes containing similar prov isions us I IB 303.
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C a n ce l la t io n  o r  N o n -ren ew al o f  Fran chise  Atti ee in cut (Section 45.27.020)

HB 303 does not “ absolve the dealer from the impact o f  poor decisions” or 
eliminate any risks for the dealer, as argued by the opposition. Under HB 303, the dealer 
must still maintain good, sound business practices to solicit customers and increase sales, 
and the manufacturer retains the right to remove the dealer upon "good cause” .

This provision simply seeks to protect the significant investments o f  marine 
vehicle dealers which often accompany the acquisition and operation o f  a marine 
dealership, by requiring that the manufacturer or distributor provide a dealer with 00 days 
notice prior to refusing to renew a franchise agreement. 'I he requirement for “just cause” 
appears obvious. I f  a marine dealer has beei operating his or her business propeily and 
within all the guidelines established by a manufacturer, there should be no basis upon 
which the manufacturer should seek to avoid its obligation to a particular dealership.

This provision o f  HB 303 safeguards marine vehicle dealerships against unjust 
terminations. First, the manufacturer is compelled to justify  a termination or non­
renewal, and can no longer resort to arbitrary, bad faith decisions. Secondly, the 90 day 
period provides the dealer with a meaningful opportunity to challenge the legal 
sufficiency o f  the purported termination. Third, the dealer can use this period o f  time to 
resolve its differences with the manufacturer i f  possible. Finally, the dealer can use this 
time to market and sell its assets to a suitable purchaser to preserve, and benefit from, its 
investment and good will in the business.

This provision o f  HB 303 is similar to existing legislation pertaining to 
automobile manufacturers and dealers. I 'nder A S  §4j 45.25.110  &  45.25.120, an 
automobile manufacturer may not terminate a franchise with a motor vehicle dealer has 
shown there L  good cause for the termination, and must give 90 days notice o f  
termination.

Further, California, Georgia, J.ouisiana, Missouri. New fork , Oklahoma and 
I'exas have all passed similar legislation prohibiting the termination o f  a marine 

dealership franchise without good cause.

I he Alaskan Slate Legislature must step in and provide necessary protections for 
the marine v ehicle dealerships, as it did for automobile dealerships, and as more and 
more states are providing for marine dealerships

3
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This provision o f  HB 303 merely seeks to allow an existing marine vehicle dealer 
the opportunity to sell its business and realize the value o f  the same as a going concern. 
The only restriction placed upon the manufacturer is that it may not “ unreasonably 

withhold consent to the sale”  provided that the proposed purchaser generally meets the 
criteria established by the manufacturer for approving new  dealers, and provided that the 
incoming dealer agrees to be bound by the terms and conditions o f  the standard dealer 
agreement established by the manufacturer at the time o f  transfer. These restrictions are 
very reasonable and do not seek to place anything other than reasonable standard upon 
the manufacturer

Existing state law provides similar protections for automobile dealerships.
Pursuant to A S  § 45.25.150. an automobile “ manufacturer may not unreasonably present 
or refuse to honor a transfer o f  ownership o f  a new motor vehicle dealership.”

A s  mentioned above, marine vehicle dealers often invest millions o f  dollars in a 
franchise dealership and the property upon which it is located. In order to preserv e a 
dealer’ s right to benefit and profit from the success o f  a dealership business, the 
I cgislature must grant dealers important protections concerning the sale and transfer ol a 
dealership.

If  I IB 303 is passed, a manufacturer still retains discretion concerning the 
approval o f  a proposed sale, except that it may not unreasonably withhold consent and 
must respond in writing to a dealer’ s request for consent to sell to the proposed buyer.
I IB 303 w ill ensure that all parties act in good faith during the approval process, and 
preclude a manufacturer, with exceedingly more power, front imposing unreasonable 
restrictions on a sale or transfer, including any attempt by the manufacturer to prevent a 
dealer from obtaining the fair market value o f  the dealership as a going concern.

D eterm ination  o f  A r e a  o f  Responsibility  Provision is Consisten t W illi  f e d e r a l  and 
State  A n ti-T ru st  L aw s (Section 45.27.100)

Marine dealers are often required to make long-term commitments regarding the 
lease or purchase o f  real property neccssarv to maintain their dealerships. In addition, 
dealers are often required by a manufacturer 10 repair, renovate or upgrade facilities in 
order to continue their relationship. In light o f  these long-term financial commitments on 
the part o f  the dealers, it only stands to reason that they should be afforded some 
protection from competition.

Consent to Transfer of Franchise Agreement (Section 45.27.030)

4
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This statute does not seek to prohibit, nor should it prohibit, competition among 
various manufacturers Rather the statute seeks to afford a dealer a protected area within 
which the manufacturer m ay not establish or relocate an additional point or dealership 
which would be in direct competition with the pre-existing dealer. Such restrictions 
would not have an impact upon competition as the protected areas are limited based upon 
populations within a particular territory and as well as market research information 
regarding projected sales o f  the manufacturer’ s brand, in order to establish a dealership’ s 
"area o f  responsibility.”

I he areas o f  responsibility are so limited in geographic scope so as to not 
adversely impact competition. Rather, these restrictions would permit dealers who have 
made significant investments to continue to run their dealerships properly and make 
continued investments with the comfort and security o f  know ing that the same 
manufacturer cannot open a competing dealership across the road.

In determining whether an arrangement violates antitrust law, the preliminary 
question is whether the exclusive  territory originates from a restriction between the 
manufacturer and its dealers or whether they originate between the dealers themselves. If  
the exclusive territory originates from a restricti m or agreement between manufacturers 
(i.e. an agreement between competitors), antitrust law characterizes this as a “ horizontal 
restraint o f  trade.”  I f  the exclusive territory originates from a restriction or agreement 
between a com m on manufacturer represented by dealers (i e. an agreement between a 
supplier and a dealer), antitrust law characterizes that as a "vertical restraint o f  trade,”

Vertical restraints o f  trade are subject to “ rule o f  reason", making them lawful in 
most circumstances. See C 'ondnenUil TV. Inc. v. GTESylvaniu, Inc. 433 U.S. 36 (1977).
I he basis for the United States Supreme Court relatively lenient treatment o f  vertical 

restraints is the recognition that in most circumstances, vertical territorial restraints 
enhance inter-brand competition (competition between brands o f  different manufacturers) 
to a greater extent than they restrain mtra brand competition (competition between 
dealers o f  the same manufacturer’s brand), and that enhancing inter-brand competition is 
the primary focus o f  the antitrust laws.

I IB 303 proposes a “ vertical restraint o f  trade" whereby the restriction pertains to 
the supplier and dealer, not to competitor manufacturers. HB 303 does not prevent 
another manufacturer from opening a dealership across the road, but only prevents a 
common manufacturer from opening up a dealership, selling the same brand, across the 
street from an existing dealership.
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The “ areas o f  responsibility”  proposed by HB 303 are similar to restrictions 
imposed by the Alaskan with regard to automobile dealerships ( A R  § 45.25.180), as well 
as restrictions imposed by other states with regard to marine dealership franchises.

For instance, Georgia law (Ga. Code Ann., § 10-1-679.2) provides that the marine 
manufacturer must designate in writing the area o f  sales responsibility assigned to a 
marine dealer and not change such area or establish another marine dealer in the same 
area without showing good cause. Louisiana law  (L S A -R .S .  32:812(A)(2)(1» prevents a 
marine manufacturer from competing with a dealer in the same-line make. Oklahoma 
law (63 Okl.St.Ann. § 4037.1) sets forth restrictions on the establishment o f  marine 
dealerships in market areas whether the same product line is represented.

Certainly i f  other states have enacted similar restrictions, they arc not illegal 
restraints. The geographic restrictions set forth in HB 303 arc permissible and effective, 
and do not violate anti-trust law.

G en eral  P roduct Provisions (Section 45.27.200 ct seq.)

A s argued prior, the fact that the U C C  covers the general conduct o f  parties to a 
commercial transaction does not vitiate the need for 1113 303. 11B 303 will impose 
contractual provisions that work to safeguard the dealership’ s investment, which dealers 
are typically nut free to negotiate. While it is true it is desirable to a llow  as much 
freedom between contracting parties to negotiate terms, when there is a large disparity 
between the bargaining power of the parties, the weaker party is stripped o f  freedom to 
negotiate. These general provision o f  1IB 303 will,  again, level the playing field and 
promote the free enterprise system.

B e l l a v i a  G e n t i l e

Product R e p u rc h a se  R equirem ents  (Section 45.27.300)

This section oi I IB 303 requires a marine manufacturer to repurchase the dealer’ s 
inventory (with certain limitations) when the dealer discontinues business. I he 
opposition contends that this provision will “ ignore the system by which boat dealers and 
manufacturers regulate manufacturing rates and inventory and would absolve the dealer 
from crucial decisions regarding the operation o f  his business.”  Further, the opposition 
rings the alarm that dealers will be able to order an unreasonable number o f  boats, cancel 
the contract, and have no obligation to pay for said boats. I hese arguments are wholly 
without merit.

6
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First, while boat dealers often pre-order the number of boats needed during a 
boating season for the following year, these orders arc typically based upon minimum 
standard requirements established bv the manufacturer. To the extent that the dealer 
requests additional boats beyond the minimum amount required by the manufacturer, 
such additional orders are typically based upon actual orders obtained from specific 
customers. These boats are essentially “pre-sold” and therefore the concerns expressed 
by the NMAA are not realistic.

This provision is necessary to correct an industry-wide practice of manufacturers 
coercing dealers to order additional products weeks after initial orders are placed. If the 
dealer refuses, then he or she is not eligible to participate in financial incentives offered 
by the manufacturer. This provision of MB 303 will prohibit manufacturers from taking 
advantage of one-sided agreements. If the manufacturer knows it will be liable to 
repurchase inv entory should the dealership go out of business, it will be loss likely to 
impose requirements upon dealers to purchase inventory they do not want or need. At the 
very least, the manufacturer should be required to repurchase unused inventory if the 
manufacturer terminates the franchise.

Product Warranties (Section 45.27.400)

While Alaska’s Consumer Product Safety Act provides procedures lor 
discovering, notifying, and addressing safety defects in consumer products, its focus is on 
the protection of the consumer, not the dealer.

I his section of HB 303 is necessary to ensure that the dealer will be able to 
prov ide the consumer with necessary protections from defective products and allow the 
dealer to enforce warranties on behalf of the consumer without undue burden.

Under I IB 303, the manufacturer will be required to pay (1) in accordance with 
the standard w arranty service claim procedures and method of the industry; (2) reimburse 
the dealer for all approved warranty service work performed by the dealer at prevailing 
rates; (3) pay for costs incurred by the dealer for shipping parts replaced by warranty; (4) 
timely reimburse dealers for claims made under warranty; and (5) provide written notice 
of disapprovals of warranty claims. Certainly if the product manufactured by the 
manufacturer is defective, and the dealer is required to correct the problem, the 
manufacturer should be responsible for holding up its end of the bargain to the consumer 
and reimburse the dealer lor its efforts to correct the defect

B e l l a v i  a  G e n t i l e
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I IB 303 also places accountability on the dealer. Under HB 303, the dealer is 
required to inter alia (1) not make representations about the warranty that are not made 
by the manufacturer; (2) make all claims for warranty reimbursement in the manner 
established by the manufacturer; (3) provide timely warranty service in accordance with 
the manufacturer’s warranty; and (4) use factory-certified or trained technicians to 
perform warranty work if certification is available.

C onclusion

The Alaskan Legislature should take the lead in providing protection for marine 
vehicle dealers and the industry’s consumers. I IB 303 will help to correct the many 
inequities caused by the extreme imbalance of bargaining power between the 
manufacturers and dealers, just as the automobile franchise laws adopted by every state 
have served to level the playing field in the automobile industry.

ery truly yours./ours.

BHl.L/VVIA G E N T I f t f  £  A S S O C I A T E S ,  L LP
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Dear Representative Ramras,

Alaskan consumers and Alaskan dealers o f boats outboards, snowmobiles and A T V ’s 
need your help. I am one o f your constituents and 1 want to bring to your attention HB303. The 
quick passage this session o f HB303 is very important to my customers and dealership. It helps 
to prevent the manufactures o f boats, outboard motors, snowmobiles, and A T V 's  from 
continuing the industry practice o f shifting significant warranty repair and product defect cost 
onto the Alaskan dealer and consumer aa has been done for many years.

The manufacturers have pulled out all the stops to try and stop HB303 and the needed 
changes it contains. They are also doing the same thing in four other states that have introduced 
sim ilar legislation. Seven states already have successfully passed warranty and dealer agreement 
reform in the past several years including Texas, Oklahoma, Louisiana, and New York. During 
the successful legislative efforts in these states, the manufacturers and their associations and paid 
lobbyists distorted many facta and tried their best to prevent fa ir and equitable treatment for 
consumers and dealers.

The abusive one-sided dealer agreements and the warranty service and design defect cost 
being put on consumers are a well-documented fact w ith in the industry. For many years Dealers 
and the Marine Retailers Association o f America (M R AA ) have tried to get the manufacturers to 
have more equitable dealer agreements, warranty service and defective product design support 
policies to no avail.

In summary, the manufacturers want to stop HB303 so that they can continue their 
practice o f shifting their warranty service and defective product costs to Alaskan consumers and 
dealers, and put all o f those cost savings into their pockets. This issue is one o f the most 
important that exists for m y dealership and my customers. I am asking for your help on co­
sponsoring and quickly passing HB303 to ensure that the manufacturers w ill fina lly be held 
accountable for their warranty service and defect issues.

Sales Manager 
Burkeshore Marina LLC.

Comp f  it marine 8*1*6, parts, sannce, moorage A storage
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Rex Shattuck

From: Dudley B en e sch  [dudley@akm ining.com ]

Sent: Monday, January 28. 2008 12 :0 2  PM

To: Rex Shattuck

Subject: HB303.doc

To Whom It May Concern:

I would like to take a moment and reiterate the Alaska State Snowmobile Association’s support tor MB 
303. This legislation is designed to address the current gap in published manufacturer’s warranty 
assurances to the end consumers who purchase a product and the manufacturer’s support of these 
warranty items to the local dealer. While there are several levels of consumer protection for vehicles that 
are DMV titled, the non-DMV titled vehicles have lagged considerably behind in the consumer 
protection process.

While the legal stipulations of this legislation are complex and beyond the ASSA realm of review, the 
impetus for compensating authorized dealers fairly for warranty work is without question worthy of 
support. As an organization participating in both statewide and national forums, we have seen this issue 
addressed throughout the ORV spectrum. Each one of us has either a personal anecdote or a close 
associate who has struggled with this issue. In almost every case, the local dealer is attempting to take 
can of a personal customer and struggling to do it within sometime arbitrary limitations set by 
manufacturers. Mandating that the manufacturers fulfill their commitments to both their local 
representatives and to the end user is overdue and will be a welcome item for consumers.

In conclusion, the Alaska State Snowmobile Association supports this legislation and offers our 
appreciation to Representative Neuman for sponsoring it.

Kc\in Hite 
President
Alaska State Snowmobile Association 
w ww.aksnow org 
907-522-6373 Home 
907-529-0106 Mobile
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