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judicial determination o f  guilt in the criminal proceeding brought 
against appellant. It is argued, in effect, that appellant had its day in 
court when it pleaded guilty to the offense. Thus, no further 
adjudicative determination is necessary. This argument overlooks, 
however, the different character o f  the criminal proceeding and the 
administrative proceeding.

The penalty imposed by the Board is not automatic.
The use o f  the word ‘may’ rather that the directive ‘shall’ in AS 
04.15.100(b), indicates a discretionary power, A l a s / c a  A l c o h o l i c  

B e v e r a g e  C o n t r o l  B c i r d  v. M a l c o l m ,  I n c . ,  391 P.2d 441 (Alaska 
1964). In addition, the reference to ‘upon the direction o f  the 
majority o f  its members' clearly contemplates a vote, which would 
be a hollow gesture if  the suspension authority were not 
discretionary. The choice o f the duration o f the penalty by the Board 
creates a further area o f  discretion.24

Thus the Supreme Court agreed that the corporation had suffered a violation o f its
V

state and federal due process rights.
i

In order to satisfy due process requirements, the litigant must be

given more than just a hearing. That hearing must be “meaningful.”26 In

determining “whether a hearing is a meaningful one, [the court is] guided by
i

I d . ,  524 P.2d at 660. The Supreme Court noted that the fact th it the Board 
had discretion to impose a range o f penalties was not determinative. 524 P.2d at 
661 n. 5. It observed that other courts had “found that even when suspension is 
statutorily mandated a right to notice and hearing still obtains.” I d .  The Supreme 
Court expressly chose not to address the process due if  the suspension was 
mandatory. I d .

. A

25 I d . ,  524 P.2d at 661.
%>

S a v e d  v. D e p ’t  o f  P u b l i c  S a fe ty , 921 P.2d 620, 622 (Alaska 1996) (quoting 
G r a h a m  v. S t a t e ,  633 P.2d 211, 216 (Alaska 1981).
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‘considerati m s o f  fundamental fairness.” Thus at an administrative hearing 

concerning the suspension o f a driver’s license “the accused must be granted the 

opportunity to f u lly  c o n t e s t  i s s u e s  o f  ‘c e n t r a l  i m p o r t a n c e ' to the revocation 

decision.”28
»•

Where there are allegations that a driver drove with an excessive 

amount o f alcohol in his system a meaningful hearing “would require the presence 

o f  the arresting officer, the production o f the report o f  the arresting officer and any 

tape recordings, videotapes, or transcripts concerning events surrounding the

t 4
arrest, and the presence o f witnesses having evidence to offer on contested

• 90 •
points.” Th^ alleged driver must be afforded an opportunity to challenge the 

reliability o f the breath test30 and the state must preserve the breath sample or give 

the driver an opportunity to obtain an independent test.31

In the hearing at which Holiday was facing the suspension o f the 

tobacco endorsement, the central issue was whether its agents or employees had

  )
J a v e d ,  9 2 1 P.2d at 622 (quoting T h o r n e  v. S t a t e ,  D e p  7 o f  P u b l i c  S a fe ty , 774 

P.2d 1326, 1329 (Alaska 1989) quoting W h i s e n h u t  v. S t a t e ,  D e p ' t  o f  P u b l i c  S a fe ty , 

746 P.?_J <208, 1300 (Alaska 1987)).

T L , r n e .  '74 P.2d at 1331 (quoting C h a m p i o n  v. S t a t e ,  D e p  7 o f  P u b l i c  

S a fe ty , 721 Pl2d 131, 133 (Alaska 1986)) (italics supplied).

G r a h a m , 633 P.2d at 216 n. 12.

30 C h a m p i o n , 721 P.2d at 133.

31 I d .  and B r i g g s  v .  S t a t e ,  D e p ’t  o f  P u b l i c  S a fe ty , 732 P.2d 1078, 1080 (Alaska 
1987).
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sold tobacco.products to underage customers. The restriction o f  the hearing to the 

issue o f the scope o f the agent or employee’s authority avoids the typical central 

issue entirely.32

The holding in J a v e d  is again compelling. Alaska Statute 28.15.165 

required the suspension o f a driver’s license i f  a driver failed or refused to take a 

breath test.33 The accused was allowed an . ’ministrative hearing but the issues at 

the hearing were limited.34 The accused could only argue that the arresting officer 

did not have reasonable grounds to believe that the accused was driving or that 

other specified circumstances existed.35 But the accused could not demonstrate 

that he was not driving. The Supreme Court concluded, “a hearing which is 

statutorily limited to the reasonableness o f  the arresting officer’s beliefs at the time 

o f arrest is not necessarily meaningful or fundamentally fair. Revocation is not fair 

i f  the accused can demonstrate that he was not driving, regardless o f  the 

reasonable beliefs o f  the arresting officer.”36 This analysis applies to the restriction

The only time the scope o f authority might be o f  any practical relevance 
would be in the rare occasion when the holder o f the endorsement could defend on 
the grounds that the agent or employee had taken tobacco products o ff premises 
and sold them to customers, say from the back o f the em ployee’s car or from the 
agent’s home.

i

33 921 P.2d at 623.

34 I d .

35 I d .
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I I

o f  the issues at the tobacco endorsement suspension hearing to preclude Holiday 

from arguing that its agent or employee did not sell tobacco products at all, or did 

not sell to an underage patron, or did not unreasonably sell tobacco products.

Holiday has not been afforded a meaningful administrative hearing 

when the State is permitted to utilize the judgment o f  conviction o f another person 

(even if  that person was an agent or employee o f Holiday) as proof o f  what 

Holiday did. In S c o t t  v. R o b e r t s o n  the Alaska Supreme Court addressed the 

circumstances when a criminal conviction o f  a party can be used against the same

party in a subsequent civil trial. It reviewed the traditional restrictions against the
»

use o f the conviction and concluded to abandon some o f  the restrictions in favor o f  

a more tolerant rule. It described the more liberal rule it was adopting as follows:

The trend in recent years, however, has been to admit 
criminal convictions as evidence in subsequent civil trials where: (1) 
the prior conviction is for a serious criminal offense; (2) the 
defendant in fact had a full and fair hearing; and (3) it is shown that 
the issue on which the judgment is offered was necessarily decided 
in the previous trial. We adopt this position for use in Alaska.

The three conditions which we have set forth as prerequisites 
to the use o f  a criminal conviction in a subsequent civil case arising 
from the same set o f facts are designed to protect the defendant 
against the introduction o f unduly prejudicial criminal convictions.
We first require that th prior conviction be for a serious offense in 
order jhat the accused have the motivation to defend himself fully. A 
driver who pleads guilty to a minor traffic violation may have 
decided merely that the costs o f defending outweigh the burden o f  
having such a conviction on his record. Such a conviction is not 
credible evidence o f guilty conduct. Generally, any offense

ti

37 5 83 P.2d 188 (Alaska 1978).
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punishable by imprisonment should be considered to be a serious 
offense.

The requirement o f a full and fair hearing is designed to 
p evept the introduction o f the prior conviction where there is 
substantial question as to its validity. Normally, a criminal 
conviction, incorporating the high burden o f proof on the state and 
the stringent safeguards against violations o f due process, should be 
admissible absent strong showing o f irregularity. Generally, no 
conviction entered without representation o f  counsel ought to be 
considered as evidence in a subsequent trial.

The third prerequisite would preclude the use o f a conviction 
where the fact sought to be introduced had not necessarily been

• TRdetermined at the prior trial.

Consider a scenario that is more favorable to the State than the 

present situation. If the State had prosecuted Holiday for the alleged violations o f

i;
AS 11.76.10Q (a)(1), rather than three o f its employees, and then offered those 

r
judgments o f conviction in the administrative hearing concerning the suspension 

of the tobacco endorsements, the proposed use o f  the convictions would not have 

met the requirements o f  S c o t t .  The first S c o t t  prong requires that the prior 

conviction b  ̂for a serious criminal offense, defined as one for which 

incarceration is possible. The sale o f tobacco products to an underage consumer is 

defined as a violation, a category o f offense that is less serious than a 

misdemeanor,and for which there is no possibility o f incarceration. A conviction 

for a violation is not a conviction for a serious criminal offense. In fact a violation

Id., 583 P.2d at 191-92 (footnotes omitted).
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is defined to be not a criminal offense.39 Because the consequences of a conviction 

for a violation are so minor, a person accused of that conduct does not have 

sufficient incentive to fight the charges so as to permit the use the conviction in 

a subsequent civil proceeding.

The proceedings in the district court provided even less incentive to 

the accused to fight the charges. None o f the three individuals was exposed to the 

collateral potential of having the tobacco endorsement suspended in a later

administrative proceeding. From Holiday’s perspective the use o f the convictions
{'

o f  other defendants at the administrative hearing was even more perverse. It had a
t

greater incentive, because of the potential suspensions of the tobacco 

endorsements, to challenge the accusations o f underage sales, but had no ability to 

exert that challenge. It could not participate in the district court proceedings and 

was not allowed to raise defenses (except a hopelessly insignificant one) in the 

administrative hearing.

. The use of the conviction for a violation does not meet Scott's 

second pron^. The safeguards that are normally found in a criminal proceeding are 

usually deemed adequate to ensure that there will not be substantial questions 

about the validity of the conviction sought to be used in the civil proceeding. One 

of the protections in the criminal proceeding is the availability of counsel to all 

accused persons. But a person accuse o f a violation is not entitled to public

AS 11.76.100(0- A violation is a noncriminal offense that carries no 
possibility o f  a jail term. AS 11.81.900(62).
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representation. The three ir dividuals who were convicted o f  the violation had no
*

right to a public defender or a trial by jury.40 Nor is it likely that any o f the three 

accused individuals would incur the expense of private counsel even if  he or she 

could afford it because there was so little at stake. The definition of a violation 

states that “conviction of a violation does not give rise to any disability or legal

A y| |
disadvantage based on conviction of a crime.” Because Holiday had no n o tr  j of 

the hearings at which the three individuals entered pleas, it had no ability to

provide counsel for those persons in an effort, by defending the individuals
*

directly, to defend itself indirectly from the consequences of their convictions if 

used against Jioliday in a subsequent administrative hearing.

Finally, it is doubtful that the third Scott prong would be satisfied. 

That test does not permit the prior conviction to be used in the subsequent hearing 

unless the fact relevant to the second proceeding had necessarily been proven in 

the first trial..In order for a specific tobacco endorsement to be suspended the State 

must link the underage sale with the location applicable to the endorsement. The 

elements o f the noncriminal offense of underage sale do not include, and thus do 

not necessitate, the proof of the location of the sale with such specificity. While it
1 •

is true that the conviction may cover some elements relevant to the administrative

AS I l.8l.900(b)(62) (“a person charged with a violation is not entitled (A) 
to a trial by jury; or (B) to have a public defender or other counsel appointed at 
public expense to represent the person”).

41 AS lL81.900(b)(62).
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hearing, it does not cover all o f  them. The prior conviction might meet the third 

prong and thus be admissible, but it alone would not suffice for the suspension of
i

the endorsement as it might be silent as to the location o f the sale or identification 

of the specific endorsement to be suspended.

But the most significant problem with the use of the convictions of 

the three individuals as conclusive proof o f elements o f the case for the suspension 

o f  the tobacco endorsements against Holiday is the basic fact that Holiday had no 

opportunity to be heard concerning the questions surrounding the alleged conduct 

o f  its agents or employees. The conduct of the three individuals constitute the 

issues o f central importance in the case against Holiday but, by the use of the 

convictions Ijor the violations of the three individuals, Holiday is deprived of any 

meaningful opportunity to be heard on those central issues. Having been deprived 

o f that opportunity by the restriction of the issues that could be raised at the 

administrative hearing, Holiday was deprived of due process just as was the driver 

in Javed  who. could only challenge the reasonableness o f the arresting officer’s 

belief and no,t present evidence that he was not the driver.

(Holiday was not afforded due process of law in violation of its state
i

and federal constitutional rights. The decisions o f  the Administrative Law  Judge  

and commissioner are REVERSED.
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Superior Court Judge

I certify that on 27 October 2006 
a copy of the above w s  mailed to 
each of the following at their 
addresses o f record: •

Judicial Assistant
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Sponsor Statement 
HB 194

"An Act relating to fines for certain offenses involving aeronautics, alcoholic beverages, 
boats, fish  ami game, health care records and public health, medical review 

organizations, public restroom facilities, smoking, shelter cabins, refrigerators and 
similar equipment, radiation sources, high ”oltage lines, child labor, employment in 
underground mines, marriage licenses, motor vehicles and driver's licenses, ignition 

interlock devices, pipelines, use o f  the state seal, and emissions requirements; relating to 
the maximum fine provided fo r  violations and infractions and to the definition of'minor 

offenses'; redesignating certain fish and game misdemeanor offenses as class A 
misdemeanors; relating to violations and offenses that are committed on state land, 

water, and kind and water or that are related to water management or dam and reservoir 
safety; amending Rule 8(b), Alaska District Court Rules o f Criminal Procedure; and

providing fo r  an effective date."

HB 194 proposes to raise the maximum amount a person may be fined to $750 when 
found guilty o f an infraction or violation as currently provided for in statute. The 
exception to this is found in Sec. 2 of this bill that sets $750 as the minimum fine, with 
the amount o f $ 1 , 0 0 0  established as the cap for this type of offense.

In addition, this bill nrings fish and game penalty language in Title 16 into alignment 
with the current statutory definition for a Class A Misdemeanor. In 2002, the Alaska 
Legislature doubled the fines for Class A misdemeanors from $5,000 to 
$10,000. However, several important Title 16 penalties listed a maximum fine of $5,000 
and thus remained locked at that level. Since some of these penalties went into effect 
around statehood, it is appropriate to update the maximum fines.

Violations or infractions are both minor offenses and are often confused with one 
another. Violations are about the same as traffic infractions, except that violations are not 
traffic offenses. Violations were created as a new class of offense in 1978 when the 
criminal code was completely revised. Both violations and infractions are non-criminal 
offenses for which no jail time can be imposed. In 1978, the maximum fine set for 
infractions was $.300, although some violations impose a $500 minimum fine. This 
dollar amount has not changed in almost 30 years.

25-L,S0398\E



This increase in the dollar amount is consistent with today’s values and begins to allow 
for inflation since 1978. The increase in the maximum monetary penalty will serve as a 
further deterrence to those not only found guilty, but for those contemplating any action 
that might lead to such an act leading to an infraction or violation under law.

In today’s society, the most serious infractions and violations are the types of offenses 
that the public observes daily. The public expects that enforcement action will be taken 
to insure our collective safety. By increasing the fines levied against those that are found 
guilty, we act to serve the better good.

In addition, HB 194 proposes a substantive change in the enforcement authority for the 
Department of Natural Resources for all lands managed by them. When the 24lh Alaska 
^tate Legislature created the Knik River Public Use Area, it granted the department 
penalty and enforcement authority over those lands. Section 37 of the bill grants to the 
department penalty and enforcement authority over all lands managed by the division of 
mining, land, and water.
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A L A S K A  S T A T E  L E G I S L A T U R E  

H O U S E  J U D I C I A R Y  C O M M I T T E E

Representative Jay Ramras 
Chairman 

(907) 465-3004 
Fax: (907) 465-2070 

Representative_Jay_Ramras@legis.state.ak.us

1292 Sadler Way, Suite 324 
Fairbanks, AK 99701

Committee Members:
Representative Nancy Dahlstrom, 

Vice-Chairman 
Representative John Coghill 

Representative Bob Lynn 
Representative Ralph Samuels 
Representative Max Gruenberg 
Representative Lindsey Holmes

State Cap.ol. Room 120 
Juneau, Alaska 99801 -1182

F a x

To: Jerry Luckhaupt

Fax#: 2029 Number of pages including cover: 1

From. Jane Pierson 

Date: May 1,2007

Re: HB 194(RES) 25-LS0398\M_________________________________________

Jerry.

Please go final on a HJUD CS for the above-referenced bill to include the following 
conceptual amendment:

Delete Sections 37 & 43.

Thank you.
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HB 194 
Sectional Statute Index

Section I -  AS j2.35 relates licensing and permitting for aircraft and airmen.

Section 2 -  AS 02.40 relates to the requirements for air carriers.

Section 3 -  AS 04.21.065 relates to the posting of warning signs by liquor license 
owners.

Section 4 -  AS 05.25 relates to the licensing, use, and operation of personal watercraft.

Section 5 -  AS 12.55 relates to fines associated with sentencing procedures for criminal 
violations.

Section 6  - AS 16.05.407 relates to non-resident hunters being accompanied by a guide 
or resident relative.

Section 7 -  AS 16.05.420 relates to license, tag, permit, or registration violations 
pertaining to hunting.

Section 8 -  AS 16.05.783 relates to same day airborne hunting.

Section 9 -  AS 16.05.831 relates to wasting of salmon.

Section 10 -  AS 16.05.905 relates to the prohibition for illegal aliens to engage in 
commercial fishing and other activities within territorial waters.

Section 11 -  AS 16.10.010 -  050 relate to license requirements necessary for the 
interference of salmon spawning streams.

Section 12 -  AS 16.10.55 relates to the interference with commercial fishing gear.

Section 13 -  AS 16.10.090 relates to penalties associated with the operation of fish traps 
found under AS 16.10.070.

Section 14 -  AS 16.10.110 relates to the penalty associated with the erection of fish traps 
on water or land owned by the state found under AS 16.10.100.



Section 15 -  AS 16.10.130 relates to the penalties associated with the use of drum or reel 
in the operation o f a purse seine and a termination device for shellfish and bottom fish 
pots found under AS 16.10.120 -  125 respectively.

Section 16 -  AS 16.10.220 relates to the penalties associated with the unlawful taking or 
sale of migratory fish or shellfish on the high seas found under AS 16.10.200 -  210 
respectively.

Section 17 -  AS 16.10.250 relates to the penalty for violating the statutory requirements 
for the transportation of live crab outside of the state found under AS 16.10.240.

Section 18 -  AS 16.10.270 relates to the penalty for violating the statutory requirements 
for a fish processor or primary fish buyer purchasing fish by the pound.

Section 19 -  AS 18.05.061 relates to the penalty for violating regulations of the 
Department of Health and Social Services pertaining public health found under AS 
18.05.040.

Section 20 -  AS 18.23.040 relates to the penalty for violating the provisions for thi 
confidentiality o f records of a hospital/medical rev ,ew organization found under AS 
18.23.030.

Section 21 -  AS 18.35.110 relates to the requirement for a restaurant or tavern owner to 
provide for sanitary toilet accommodations for public use founder under AS 18.35.100.

Section 22 -  AS 18.35.210 relates to the requirement for free toilet accommodations for 
public facilities and special events found under AS 18.35.200.

Section 23 -  AS 18.35.341 relates to the limitations, prohibitions, and signage 
requirements pertaining to smoking in public, the designation of smoking areas, no 
smoking signs, and civil complaints found under AS 18.35.300-330 respectively.

Section 24 -  AS 18.40.050 establishes the penalty associated with defacing a shelte’- 
cabin or comfort station, constructed and maintained by DOT/PF on airports, roads, or 
trails or defacing or removing furnishings of those cabins found under AS 18.40.10 & AS 
18.40.020.

Section 25 -  AS 18.60.450 provides the penalties associated with violations of 
refrigerator safety requirements found under AS 18.60.400-460.

Section 26 -  AS 18.60.535 provides the penalty associated with violations of regulations, 
standards or order of the Department of Health and Social Services found under AS 
18.60.475-545.

Section 27 -  AS 18.60.685 provides the penalty associated with the prohibition of 
placing equipment near power lines, and the requirement to post warning signs prior to 
beginning work and establishing barriers for temporary work near power lines as found 
under AS 18.60.670 -  AS 18.60.695.

Section 28 -  AS 22.15.120 relates to the limitation of cases that may be heard or tried by 
a magistrate.

Section 29 -  AS 23.10.370 provides the penalties for violation of child/minor 
employment provisions found under AS 23.10.325-365.



Section 30 -  AS 23.10.415 provides the penalty for violating the limitation of work hours 
in an underground mine found under AS 23.10.405 & 410.

Section 31 -  AS 25.05.331 establishes the penalty for issuing an unlawful marriage 
license or refusing to issue a lawful marriage license.

Section 32 -  AS 25.05.341 establishes the penalty for misrepresenting a fact required for 
a marriage license application.

Section 33 -  AS 28.39.010 relates to the requirement for snowmobile registration.

Section 34 <£ 35 -  AS 28.90.010 relates to the penalties for the violations of law, 
regulations, and municipal ordinance as they relate to motor vehicles.

Section 36 -  AS 33.05.020 relates to the duties of the commissioner of Corrections by 
regulation to stipulate that an interlock device must include a warning label that anyone 
who circumvents or tampers with the device is in violation of AS 11.76.140.

Section 37 -  AS 38.05 Pertains to penalties and enforcement authority of the Department 
of Natural Resources over lands managed by the department. This section is a 
substantive increase in the department’s enforcement authority and is modeled on the 
enforcement granted to them for previously authorized public us, ireas established by the 
legislature.

Section 38 -  AS 42.06.540 establishes civil penalties associated with violations of the 
Pipeline Act.

Section 39 -  AS 44.09.015 establishes the penalty for unauthorized use of the state seal.

Section 40 -  AS 46.14.400 establishes a penalty for non-compliance with a local air- 
quality control program.

Section 41 -  AS 46.14.510 establishes a penalty for failure to display an emissions 
inspection decal under the provisions for motor vehicle pollution.

Section 42 -  This section amends the uncodified laws of Alaska to make court rule 
changes pertaining to the definition of minor offenses.

Section 43 -  This section repeals the enforcement authority and penalties granted to the 
Department of Natural Resources for the Knik River Public Use Area. This is a 
conforming amendment that takes into account the broader enforcement authority 
provided to the department under Section 37 of the bill.

Section 44 -  Establishes the effective date of the act as July 1, 2007.
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Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

*The financial impact is indeterminate (expected to be very minimal). Criminal penalties are uncommon 
urn 'er AS 23 .10 .370 (a ) and AS 23.10 .415(a ).

Prepared by: Grey Mitchell, Director____________________________________  Phone (907) 465-4855
Division Labor Standards and Safety_______________________________  Date/Time 3/23/07 2:24 PM
Approved by: Click Bishop. Commissioner______________________________  Date 3/23/2007_______
Agency: Department of Labor and Workforce Development__________

(Reviled 9no,?006 0MB) Page 1 Of 1
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FISCAL NOTE
S T A T E  O F  A L A S K A  Fiscal Note Number: 7_______________
2^07 L E G IS L A T IV E  SESSION Bill Version: CSHB 194(RES)

(H) Publish Date: 4/10/07________

Revision Date/Time (Note if correction):______________________ Dept. Affected: Dept of Environmental Conservation
Title Fines & Offenses_______________________________ RDU Environmental_Health___________
_____________________________________________________________ Component Fond Safety and Sanitation______
Sponsor House Resources______________________________ ___________________________________________
Requester House Resources________________________ ______ Component No.__________2u43______
Expenditu res/Revenues___________________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2000 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0 7 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES | | I I I i I
CHANGE IN REVENUES ( ) . . . **• - . . .  j . . .  I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2007) cost: 0 0
Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal: 
POSITIONS
Full-time 0 0 0 0 0 0
Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

This legislation will have no expenditure impact and an indeterminate impact on revenue that might be 
generated due to changes in fine amounts found at Sec 21-23 of the bill.

Prepared by: Kristin Ryan. Director_____________________________________________ Phone 907-269-7644
Division Environmental Health Date/Time 3/27/07 3:11 PM
Approved by: Larry Hartig, Commissioner_________________________________________ Date 3/27/2007
Agency Department of Environmental Conservation_____________________

(Revised 1/2/2007 Budget Services) Page 1 Of 1
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FISCAL NOTE
Fiscal Note Number: 6____________
Bill Version: CSHB 194(RES)
(H) Publish Date: 4/10/07_______

Revision Date/Time (Note i f  correction):_______________________Dept. Affected: Dept of Environmental Conservation
Title Fines and Offenses RDU Air Quality

Component Air Quality
Sponsor House Resources
Requester House Resources Component No. 2061
Expenditu res/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | I I I I
ICHANGE IN REVENUES ( * ) *** *** . . . . . . . . . *•*

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

STATE OF ALASKA
2007 LEGISLATIVE SESSION

Estimate of any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)
‘ This bill will have a positive impact on revenues but it is not possible to reasonably project the magnitude 
because the number o f court convictions vary year to year and are usually few in number.

Prepared by: Tom Chappie. Director__________________
Division Air Quality_____________________________
Approved by: Larry Hartig, Commissioner______________
Agency Department of Environmental Conservation

Phone 269-7686_______
Date/Time 3/27/07 1:50 p.m.

Date 3/27/2007

(Rovtted 1/2/2007 Budflel Services I Page 1 Of 1
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FISCAL NOTE
STATE OF ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_________________
Title “An Act relating to fines for certain offenses..."

Fiscal Note Number
Bill Version:
(H) Publish Date:

Dept. Affected: 
'RDU

CSHB 194(RES)
4/10/07
Public Safety

Statewide Support
Sponsor
Requester

Representative Carl Gatto
Component Alaska Records & Identification

House Resources Committee
Expenditures/Revenues

Component No. 
(Thousands of Dollars)

1190

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES | | I I I I

ICHANGE IN REVENUES ( ) | ____________ I__________
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is Included in the Governor's FY2008 budget proposal: | J

POSITIONS
Full-time
Parl-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

The changes in this bill will require the Department of Public Safety to update the Uniform Offense Citation 
Table, which is used by numerous state agencies and departments to ensure consistent reporting of charges 
and convictions. This is routine work, however, and the department does not expect this bill to have a fiscal 
impact.

Prepared by: 
Division
Approved by: 
Agency

David Schade Phone 269-0202
Statewide Services Date/Time 3/28/07 1:27 PM
Commissioner Walt Monegan Dale 3/28/2007
Department of Public Safety

(Rovised 9/1B/2006 OMB) Page 1 of 1

C O M M I T T E E  C O P Y



(  (
FISCAL NOTE

TOTAL OPERATING 0.0

Contractual
Supplies 
Equipment 
Land & Structi ires 
Grants & Claims 
Miscellaneous

[c a p it a l  e x p e n d it u r e s

ICHANGE IN REVENUES (~ 

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Sp‘ city Type--Do nol abbreviale) 

TOTAL

STATE OF ALASKA Fiscal Note Number: 4
2007 LEGISLATIVE SESSION Bill Version: CSHB 194(RES)

(H) Publish Date: 4/10/07
Revision Date/Time (Note if correction): 
Title Fines and Offenses

04/02/07; 2:20pm

Sponsor
Requester

House Resources
House Resources

Dept. Affected: 
'RDU

Natural Resources
Resource Development

Component Claims. Permits and Leases
Component No. 2460

Expenditures/Revenues
Note: Amounts do not include inflation

[CPl’ RATING EXPENDITURES
[Persoi d  Services 
Travel

(Thousands of Dollars) 
below.

Estimate of any current year (FY2007) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal: 

POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page it necessary)
Section 37 of the bill provides statutory authority for the Division of Mining, Land and Water (DMLW) to 
more effectively enforce provisions of state law and the Alaska Administrative Code regarding 
management of s t ile  land, and provides citation authority, including the legal framework for the Alaska 
State Troopers, other designated peace officers, or designated DNR employees to issue a criminal citation 
for certain offenses on general state land. This will allow DMLW to create fines for various offenses, with 
the fine amount commensurate with the severity of the offense. The ability to create and enforce these 
fines, with the backing o f a misdemeanor charge, creates a much needed deterrent for unlawful activities 
on state land. It provides a much more effective tool than the existing civil prosecution alternative. This is 
critically needed to respond to the growing pressures from unlawful use o f state lands.
(continued)

Prepared by:
Division
Approved by:
Agency

Dick Mylius, Director Phone 269-8600
Mining, Land & Water Date/Time 4/2/2007
Tom Inwin, Commissioner Dale 4/2/2007
Natural Resources

(Revised 9/18/2006 OMB)
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FISCAL NOTE #4

ANALYSIS CONTINUATION

STATE OF ALASKA BILL NO. CSHB 194(RES)
2007 LEGISLATIVE SESSION

This fiscal note does not address the cost of application of enforcement authority. The division will have to 
promulgate regulations; create a bail forfeiture schedule, internal policy, and training to allow DMLW staff 
to issue citations. Alaska State Troopers would be able to use the misdemeanor authority for certain 
unlawful acts, but DNR would still need regulations and a bail forfeiture schedule to issue citations curable 
by payment of fines.

To implement this authority DMLW will need to pursue increased field presence of staff that can addresc 
unlawful activities. The need for this increased field presence exists regardless of this legislation, hence 
DMLW concludes that the bill doe-' not in and of itself result in the need for additional staff or funding. 
Therefore DNR has not included thio cost in this fiscal note.

For DMLW to fulfill its land and resource stewardship responsibilities, Section 37 of the bill is a critical 
component of a successful management strategy to provide appropriate stewardship that will keep land 
and resources available for lawful use and development for all Alaskans.

Page 2 of 2
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F I S C A L  N O T E

STATE OF ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title An Act relating to fines and offenses

Fiscal Note Number: 
Bill Version:
(H) Publish Date:
Dept. Affected: 

'RDU

CSHB 194(RES)
4/10/07
Law

Criminal
Sponsor
Requester

RESOURCES
Component Criminal Justice Litigation

HOUSE RESOURCES
Expenditures/Revenues

Component No. 
(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
ICHANGE IN REVENUES ( ) | j j J j
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2007) cost: 0.0
Check this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal:
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS:

See page 2.

(Attach a separata page if necessary)

Prepared by: Robert Meiners. Admin. Services Manager
Division Administrative Services Division

Phone 465-5427
Date/Time 3/30/07 1:42 PM

Approved by: Robert Meiners for Talis Colberg, Attorney General
Agency Department of Law___________________________

Date 3/30/2007

(Revised 9/16/2006 OMB) Page 1 o f 2
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ANALYSIS CONTINUATION
HB 194 would amend fines imposed for misdemeanors, violations, and infractions in various parts of 
Alaska law so that they are more consistent with the more general fines for criminal acts and violations in 
Title 12. It would raise the maximum fine in Title 12 for commission of a violation or infraction from $500 to 
$750. And it would raise the maximum fine from $500 to $750 under Alaska District Court Rule 8(b) that 
may be imposed for an offense that is considered to be a minor offense.

Section 37 of the bill would amend AS 38.05 to create penalties and give citation authority to the 
Department o f Natural Resources for offenses on general state land managed by DNR under Title 38. The 
overall scheme is modeled on AS 41 .21 .950 - 360. under which DNR has enforcement authority on state 
park lands managed under Title 41. Under proposed AS 38 .05 .750 - 760, a bail forfeiture schedule would 
be established under which persons cited by DNR would have the option of paying the fine amount - 
thereby forfeiting the bail - in lieu of a court appearance (similar to the process for speeding tickets).

The only likely fiscal impact to Law would appear to be from those cases where persons cited (1) elect to 
appear to contest the citation; o r (2) fail to appear or pay the bail amount, in which case the citation is 
treated as a summons for a misdemeanor charge and "the offender shall be proceeded against in the 
manner prescribed by law." In such cases, there would be a need for attorney time, likely from the Criminal 
Division, to handle the misdemeanor prosecution; however, we do not anticipate the need for any 
additional attorney positions due to proseci tions under this statute.

Passage of this legislation would not have a significant fiscal impact upon the Department o f Law.

FISCAL NOTE #3

STATE OF ALASKA BILL NO. CSHB 194(RES)
2007 LEGISLATIVE SESSION

Page 2 of 2
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FISCAL NOTE
STATE OF ALASKA
2007 LEGISLATIVE SESSION

Fiscal Note Number: 
Bill Version:
(H) Publish Date:

CSHB 194(RES)
4/10/07

Revision Date/Time (Note if correction):_______________________Dept. Affected:
Title An Act relating to fines for certain offenses involving RDU

___________ Administration
Legal and Advocacy Services

Sponsor
Requester

House Resources
Component Public Defender Agency

House Resources
Expenditures/Revenues

Component No. 
(Thousands of Dollars)

1631

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Sen/ices 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 1 _  0 0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
ICAPITAL EXPENDITURES 0.0 0.0 0.0 | 0.0 0.0 0.0 I
CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 I 0.0 I 0.0 I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0 0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 o.c
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0 0 0.0 0.0 0.0 0.0
Other (Specify Type--Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY2007) cost:  (10
Mark this box (X) if funding for this bill is Included in the Governor’s FY 2008 budget proposal: 

POSITIONS
Full-time 
Part-time 
* mporary
ANALYSIS: (Attach a separata page if necessary)

The act alters the fines and defines penalties for conduct related to aeronautics, alcoholic beverages, boats, 
fish and game, health care records and public health, medical review organizations, public restroom facilities, 
smoking, shelter cabins, refrigerators and similar equipment, radiation sources, high voltage lines, child 
labor, employment in underground mines, marriage licenses, motor vehicles and driver's licenses, ignition 
interlock devices, pipelines, use of the state seal, and emissions requirements; relating to the maximum fine 
provided for violations and infractions and to the definition of ‘minor offenses'.

This bill is not expected to have a fiscal impact on the Agency.

Prepared by: 
Division
Approved by: 
Agency

Quinlan Steiner, Director
Public Defender Agency
Rachael Petro, Deputy Commissioner
Department of Administration

F hone (907) 334-4414 
Date/Time 3/27/07 12:15 p.m.

Date 3/27/07 1:30pm

(Rflvtled 9/1B/2006 OMB) Page 1 of 1
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FISCAL NOTE
STATE OF ALASKA
2007 LEGISLATIVE SESSION

Fiscal Note Number: 
Bill Version:
(H) Publish Date:

1
CSHB 194(RES)
4/10/07

Revision Date/Time (Note if correction):_______________________Dept. Affected:
Title An Act relating to fines for certain offenses involving RDU

Administration
Legal and Advocacy Services

Sponsor
Requester

House Resources
Component Office of Public Advocacy

House Resources Component No. 43
Expenditu res/Revenues (Thousands o f Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & Claims 0.0 0.0 0.0 0.0 0.0 0.0
Miscellaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0 I
CHANGE IN REVENUES ( ) 0.0 0.0 0 , 0.0 0.0 0.0 I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0 0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type--Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2007) cost:  0.0
Mark this box (X) if funding for this bill is included in the Governor's FY 2008 budget proposal: I ~1
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

The act modifies the fines and defines penalties for conduct in relation to aeronautics, alcoholic beverages, 
boats, fish and game, health care records and public health, medical review organizations, public restroom 
facilities, smoking, shelter cabins, refrigerators and similar equipment, radiation sources, high voltage lines, 
child labor, employment in underground mines, marriage licenses, motor vehicles and driver's licenses, 
ignitL oterlock devices, pipelines, use of the state seal, emissions requirements, and certain "minor 
offense.

This bill is not expected to have any fiscal impact on the Agency.

Prepared by: Joshua Fink, Director________________________________________  Phone (907) 269-3501
Division Office of Public Advocacy  Date/Time 3/27/07, 12:50 p.m.
Approved by: Rachael Petro, Deputy Commissioner__________________________  Date 3/27/07, 1:30pm
Agency Administration______________________________________________

(Rcviaw 9/ifv?oo6 om0) Page 1 of 1
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Class Specification: Park Ranger I Page 4  o f  5

Historian I, Archaeologist I. Environmental Specialist I, or Biologist I with (he State of Alaska or the equivalent with 
another employer.
OR:
Four years of journey level technical experience in natural resource management. The required experience includes 
work such as a Natural Resource Technician II, Forest Technician III. or Fish & Wildlife Technician III with the State 
of Alaska or the equivalent with another employer.

Required Job Qualifications:
( T h e  s p e c i a l  n o t e  I s  t o  b e  u s e d  t o  e x p l a i n  a n y  a d d i t i o n a l  I n f o r m a t i o n  a n  a p p l i c a n t  m i g h t  n e e d  I n  o r d e r  t o  
u n d e r s t a n d  o r  a n s w e r  q u e s t i o n s  a b o u t  t h e  m i n i m u m  q u a l i f i c a t i o n s . )

Special Note:
This job class requires the use or possession of a firearm or ammunition. In accordance with the federal Omnibus 
Consolidated Appropriations Act of 1997 (PL 104-208), if you have been convicted of a misdemeanor crime of 
domestic violence, you may not hold a position in this class. Prior to appointment successful candidates for Park 
Ranger positions are subject to a criminal records check.
A "misdemeanor crime of domestic violence" is an offense that is (1) a misdemeanor under federal or state law; and 
(2) has, as an element, the use or attempted use of physical force, or the threatened use of a deadly weapon, 
committed by a current or former spouse, parent, or guardian of the victim, by a person with whom the victim shares 
a child in common, by a person who is cohabiting with or has cohabited with the victim as a spouse, parent, or 
guardian, or by a person similarly situated to a spouse, parent, or guardian of the victim.
Upon appointment employees are subject to fingerprinting. Park Rangers are required to acquire and maintain a 
Department of Natural Resources Peace Officer Commission, an Alaska Fish and Game Peace Officer Commission 
and carry a firearm. Employees must satisfactory complete law enforcement or public safety academy training as 
specified by the Department of Public Safety and the Department of Natural Resources, Admission to the academy 
will require passing a physical and/or medical examination to determine that the essential duties of the position can 
be safely performed. A background investigation is also required.
Park Rangers can be recalled to work in case of an emergency, Some positions may be seasonal, require evening 
and/or weekend work, extended periods of on call or standby work. Travel to remote locations may be required.

Minimum Qualification Questions:

Do you have a bachelor's degree from an accredited college?
AND
Do you have, or are you eligible to obtain, a valid Alaska driver s license?

Or Substitution:
Do you have two years of entry level professional experience in natural resource management? The required 
experience includes work such as a Park Specialist, Natural Resource Specialist I, Forester I, Geologist I, 
Hydrologist I, Agronomist I, Historian I, Archaeologist I, Environmental Specialist I, or Biologist I with the State of 
Alaska or the equivalent with another employer.
AND
Do you have, or are you eligible to obtain, a valid Alaska driver's license?

Or Substitution:
Do you have four years of journey level technical experience in natural resource management? The required 
experience includes work such as a Natural Resource Technician II, Forest Technician III, or Fish & Wildlife 
Technician III with the State of Alaska or the equivalent with another employer.
AND
Do you have, or are you eligible to obtain, a valid Alaska driver's license?

http://notes5.state.ak.us/wa/position.nsf/384853b21d223dea892566aa00707e31/6f73f498ce... 5/1/2007

http://notes5.state.ak.us/wa/position.nsf/384853b21d223dea892566aa00707e31/6f73f498ce


A S 01.L0.060. Definitions.

(7) "peace officer" means
(A) an officer of the state troopers;
(B) a member of the police force o f a municipality;
(C) a village public safety officer;
(D) a regional public safety officer;
(E) a United States marshal or deputy marshal; and
(F) an officer whose duty it is to enforce and preserve the public peace;

AS 18.65.290(7) "police officer" means

(A) a full-time employee of the state or a municipal police department with the 
authority to arrest and issue citations; detain a person taken into custody until that person 
can be arraigned before a judge or magistrate; conduct investigations of violations of and 
enforce criminal laws, regulations, and traffic laws; search with or without a warrant 
persons, dwellings, and other forms of property for evidence of a crime; and take other 
action consistent with exercise of these enumerated powers when necessary to maintain 
the public peace;
(B) an officer or employee of the Department o f Transportation and Public Facilities 

who is stationed at an international airport and has been designated to have the general 
police powers authorized under AS 02.15.230(a);
(C) a University o f Alaska public safety officer with general police powers authorized 

under AS 14.40.043 :

There were no other changes to the bill in House Community and Regional Affairs 
Committee.



1 0

1 1

1 2

13

25-LS0398\M.2
Luckhaupt

4/30/07

A M E N D M E N T

OFFERED IN THE HOUSE 

TO: HB 194CRES)

BY REPRESENTATIVE GATTO

1 Page 9, lines 25 - 26:

2 Delete all material.

4 Reietter the following subparagraphs accordingly.

5

6  Page 10, lines 3 - 4:

7 Delete "arrest a person who violates a provision of this chapter or a regulation adopted

8  under this chapter"

9 Insert

"(A) execute a warrant or other process issued by an officer or

court of competent jurisdiction;

(B) arrest a person who violates a provision of this chapter or a 

regulation adopted under this chapter"

a . . 4 3

L -1-



^ ° V c J \ (
CONCEPTUAL AMENDMENT 

IN THE HOUSE

CSHB 194 Version “M” BY .

Page 9, lines 25-26 

Delete

Page 10, line 3 

Insert after “AS 46.17,”

and execute a w arrant or other process issued bv an officer or court o f  com petent 
jurisdiction and



25-LS0398\Ml
LuckhaupC

4/24707

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE

TO: CSHB 194(RES)

1 Page 9, line 10:

2 Delete ", AS 41.23, AS 46.15, or AS 46.17,"

3 Insert "or AS 41.23"



K 'AMENDMENT V

25-LS0398VM

OFFERED IN THE HOUSE BY REP. RAMRAS
TO: CSHB 194(RES)

AS 38.05.755 (a)(2)

1 Page 9, line 19, following “state;”: I^W 7

2 Insert “or a commissioned employee of the department4H»t has equivalent law

3 enforcement training and certification as a Park Ranger;”



<
CONCEPTUAL AMENDMENT 

IN THE HOUSE

CSHB 194 Version “M” BY (o V V /J tV 'l  W l .

0

b
Page 9, lines 25-26 

Delete

Page 10, line 3 

Insert after “AS 46.17,”

and execute a w arrant or other process issued by an officer or court o f com petent 
jurisdiction and





H O U S E  J U D I C I A R Y  C O M M I T T E E

STATE CAPITOL. ROOM 120 
(907) 465-4990

Rep. Jay Ramras 
Chairman 
Room, 118 

(907)465-3004

Rep. Nancy Dahlstrom 
Vice-Chairman 

Room 409 
(907)465-3783

Rep. John Coghill 
Room 214 

(907)465-3719

Rep. Bob Lynn 
Room 104 

(907)465-4931

Rep. Ralph Samuels 
Room 204 

(907)465-2095

Rep. Max Gruenberg 
Room 110 

(907)465-4940

Rep. Lindsey Holmes 
Room 405 

(907)465-4919

COMMITTEE
MEMBERS

M EM O RAND UM

Date: April 11.2007

To: Representative John Coghill
Chairman House Rules Committee

From: Representative Jay Ramras
Chairman House Judiciary Committee

Re: HB196

Please consider this memo as a request for HB 196 to be heard on tl. I louse 
Floor. Attached to this memo are the following documents:

• Sponsor Statement
• CSHB196(JUD) 25-LS0447\E 
» Legal memo re: amendment
• Sectional
• Fiscal notes

> C R T -0
> L A W -0

• HB196 25-LS0447\C
• House JUD report
• Behr letter of 4/10/07 re: amendment
• Applicable statutes



A L A S K A  S T A T E  L E G I S L A T U R E

H O U S E  J U D I C I A R Y  C O M M I T T E E

Representative Jay Ramras Committee Members:
Chairman Representative Nancy Dahlstrom,

(907)465-3004 i f f , Vice-Chairman
Fax: (907) 465-2070 I I Representative John Coghill

Representative_Jay_Ramras@legis.state.ak.us \ / B * R e p r e s e n t a t i v e  Bob Lynn
______________________________________________________________ Representative Ralpii Samuels

1292 Sadler Way, Suite 324 Representative Max Gruenberg
Fairbanks, AK 99701 Representative Lindsey Holmes

State Capitol, Room 120 
Juneau, Alaska 99801-1182

S p o n s o r  S t a t e m e n t  

H B  1 9 6

“An Act relating to the handling o f matters after a person’s death.”

Existing Alaska law provides that a provision may be placed in a trust penalizing a 
person for contesting the trust even if probable cause exists for instituting proceedings. 
This bill provides for the ^ame kind of provision in a will.

In addition this bill provides that life insurance or retirement benefits payable at death 
are not subject to the claims of the creditors of the individual who is insured under the 
life insurance contract or who was a participant in the retirement plan.

mailto:Representative_Jay_Ramras@legis.state.ak.us


A L A S K A  S T A T E  L E G I S L A T U R E

H O U S E  J U D I C I A R Y  C O M M I T T E E

Representative Jay Ramras 
Chairman 

(907)465-3004 
Fax: (907) 465-2070 

Representative_Jay_Ramras@legis.state.ak.us

1292 Sadler Way, Suite 324 
Fairbanks, AK 99701

Committee Members:
Representative Nancy Dahlstrom, 

Vice-Chairman 
Representative John Coghill 
Representative Bob Lynn 

Representative Ralph Samuels 
Representative Max Gruenberg 
Representative Lindsey Holmes

State Capitol, Room 120 
Juneau, Alaska 99801-1182

F a x

To: Leg. Legal

Fax #: 2029 Number of pages including cover: 2

From: Jane Pierson

Cc:

Date: April 10,2007

Re: CSHB196(JUD)__________________________________________________________

Would you please go final on a CS for HB196(JUD) to reflect the following amendment. 

Thank you!

mailto:Representative_Jay_Ramras@legis.state.ak.us


OFFERED IN THE HOUSE JUDICIARY 

COMMITTEE 

TO: HB 196

1 Page 3, line 5, following "estate":

2 Insert ", except that if  the decedent owes money for child support arrearages, for spousal

3 support arrearages, or under AS 47.07.055, the provisions of (d) of this section do not apply"

4

5 Page 3, line 7, following "will":

6  Insert ", except that if the decedent owes money for child support arrearages, for spousal

7 support arrearages, or under AS 47.07.055, the provisions of (d) o f this section do not apply"

25G-1
4/10/07

(9:00 AM)

A M E N D M E N T

BY C x  U_CJob<£
%

1



LEGAL SERVICES

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES  
LEGISLATIVE AFFAIRS AGENCY  

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M March 5, 2007

SUBJECT:

TO:

FROM:

Sectional summary of bill relating to the handling of matters after a 
person's death (Work Order No. 25-LS0447\C)

Representative Jay Ramras
Chair of the House Judiciary Committee
Attn: Jane Pieison

eresa Bannister 
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary 
matter, note that a sectional summary of a bill should not he considered an authoritative 
interpretation of the bill and the bill itself is the best statement of its contents.

Section 1. Amends AS 13.12.517 to provide that a pr nlty clause for contesting a will or 
instituting other proceedings apply even if probably cause exists for instituting the 
proceedings.

Section 2. Amends AS 13.16.680(a) to change one of the statements that must be 
contained in an affidavit to be used by a decedent's successor to collect personal property 
of the decedent from another person. The statement indicates that the value of the entire 
estate does not consist of more than certain specified amounts.

Section 3. Amends AS 13.16.700 to conform this section to the change made by this bill 
to AS 13.16.680(a).

Section 4. Adds new subsections to AS 13.33.101 (nonprobate transfers on death).
Proposed AS 13.33.101(d) states that the benefits paid under a nonprobate 

transfer provision are not subject to certain described debts and creditor claims.
Proposed AS 13.33.101(e) describes certain situations in which proposed 

AS 13.33.101(d) applies.
Proposed AS 13.33.101(f) establishes that proposed AS 13.33.101(d) does not 

limit the rights of the owner of a life insurance contract to pledge or assign the benefits as 
collateral for the owner's debts.

Proposed AS 3.33.101(g) defines "life insurance contract" and "retirement plan" 
for (d) of the section.



Representative Jay Ramras
March 5, 2007
Page 2

Section 5. Provides a transition section to indicate to which decedents and nonprobate 
transfer provisions certain provisions of the bill apply.

If I may be of further assistance, please advise.

TLB.med
07-147.med



FISCAL NOTE

STATE O F A LA S K A
2007 LEG ISLA T IV E  SESSION

Revision Date/Tme (Note if correction):________
Title Handling Matters After a Person's Death

Fiscal Note Number:
Bill Version:
0 Publish Date:

Dept. Affected: 
'RDU

HB196-Courts-4-3-07 
HB196

Alaska Court System
Component Trial Courts

Sponsor
Requester

House Judiciary Committee

Expenditures/Revenues

Component No. 
(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 | FY 2012 FY 2013
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0
. .  .  o-o 0.0

ICAPITAL EXPENDITURES"
ICHANGE IN REVENUES ( ) I

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 O.C 0.0

0 . 0Estimate o f any current year (FY2007) cost:
Mark this box (X) if funding fo r this bill is included in the Governor's FY 2008 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)
The court system does not anticipate any fiscal impact from the passage of HB 196.

Prepared by: 
Division
Approved by: 
Agency

Doug Wooliver, Administrative Attorney Phone 463-4750
Alaska Court System
Doug Wooliver for Stephanie Cole, Administrative Director 
Alaska Court System__________________________________

Date/Time 4-3-07 @ 1:00 pm 
Date 4/3/2007

(Raviud 9/18/2006 OMB) Page 1 of 1



FISCAL NOTE

STATE O F A LA S K A
2007 LEG IS LA T IV E  SESSION

Revision Date/Time (Note if correction):_____
Title An Act relating to handling matters after a

persons death 
Sponsor JUDICIARY

Dept. Affected:
m r ~

Fiscal Note Number
Bill Version:
0 Publish Date:

HB196-LAW-CFB-3-31-0' 
HB 196

Law
RDU __________________
Component Commercial & Fair Business

Requester SENATE JUDICIARY
Expenditures/Revenue* _____ ___________________
Note: Amounts do not indude inflation unless otherwise noted below

_ Component No. 
(Thousands o f Dolla rs)

OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants A Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 oo

II CAPITAL EXPENDITURES
ICHANGE IN REVENUES ( ) |

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prcgram Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
0 . 0Estimate o f any current year (FY2007) cost-

Mark this box (X) if funding fo r this bill Is included in the Governor's FY 2008 budget proposal: 
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separata page If necessary)
This bill proposes amendments to Title 13 of the Alaska Statutes relating to matters following a person's 
death including changes to allow enforceability of a penalty clause for a will contest, raising the amount of 
personal property that may be collected by affidavit in the administration of small estates, and to ensure 
that non-probate transfers of life insurance or retirement plan benefits are not subject to the debts of the 
individual who was the insured or who was the plan participant or to claims of that individual's creditors. 
Enactment of the bill is not antict.iated to fiscally impact the Department of Law.

Prepared by:
Division
Approved by: 
Agency

Robert Meiners, Admin. Services Manager Phone 465-5427
Administrative Services Division
Robert Meiners for Talis Colberg, Attorney General 
Department of Law______________________________

Date/Time 3/31/07 11:52 AM
Date 3/31/2007

(ffeviMd w iaoooeoM B ) Page 1 of 1



S A R A H  P A U N , G O V E R N O R

DEPARTM ENT OF LAW

OFFICE OF THE A TTORNEY GENERAL

LECISLA TION <* REGULA TIONS SECTION 
PO. BOX 11C300
DIMOND COURTHOUSE. 6m FLOOR
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 465-3600
FAX: (907) 465-2520

April 10, 2007

The Honorable Max Gruenberg 
House Special Committee on Ways and Means 
State Capitol, Room 110 
Juneau, AK 99801-1182

Re: HB 196 - Matters After a Person's Death (Revised Draft Amendment)

Dear Representative Gruenberg:

At a recent House Judiciary Committee meeting, a question was raised about access to 
the money or other benefits to pay for child support or spousal support obligations. We agree 
that a change is needed to allow access for these support obligations. Additionally, the Medicaid 
program has alerted us of a similar issue to repay obligations owed by the estate for Medicaid 
payments paid on behalf o f the decedent.

Tb'* attached amendment makes these necessary changes. It has been revised .o reflect 
comments o f private trust and estate attorneys.

If you need additional information, please let me know.

Sincerely,

TALIS J. COLBERG 
ATTORNEY GENERAL

Deborah E. Behr
Chief Assistant Attorney General

DEB:pvp

cc: The Hon. Jay Ramras, Chair, House Judiciary Committee





A L A S K A  S T A T E  L E G I S L A T U R E

H O U S E  J U D I C I A R Y  C O M M I T T E E

Representative Jay Ramras 
Chairman 

(907) 465-3004 
Fax: (907) 465-2070 

Representat i ve_J ay_Ramras@ legis. state, ak. us

1292 Sadler Way, Suite 324 
Fairbanks, AK. 99701

Representative Nancy Dahlstrom,

Representative Ralph Samuels 
Representative Max Gruenberg 
Representative Lindsey Holmes

Representative John Coghill
Representative Bob Lynn

Committee Members:

Vice-Chairman

State Capitol, Room 120 
Juneau, Alaska 99801-1182

S p o n s o r  S t a t e m e n t

HB 197

“An Act relating to trusts, to the issuance of shares o f professional corporations to a 
trustee, to a tru stee’s pow er to appoint property  to ano ther trust, to a trustee’s 
selection of the percentage of tru s t property  to be considered principal, to the 
determ ination of the value of a trust, and to a se ttlo r’s intent when transferring  
property  in tru s t.”

It is important that A laska’s trust statutes be updated so that A laska’s investment 
laws stay competitive with other states. This bill proposes amendments to statutes 
relating to trusts registered in the state and governing the actions o f trustees and 
co-trustees, which will accomplish this end.

I IB 197 bill provides for the following:

1. That shares in a professional corporation may be held by the trustees o f  the 
professional’s revocable trust.

2. Expands the coverage o f  AS 13.36.157, which allows the trustee o f  a trust 
to transfer trust assets to a similar trust. This expansion will only occur if  the trust 
has an Alaskan trustee and the trust has its primary administration in Alaska.

3. Allows the Alaska trustee o f a charitable trust to change the percentage o f 
the value o f the trust that will be considered income whenever the trustee 
determines that the new percentage is necessary and prudent.



4. Clarifies that a settlor’s express intention to protect trust assets from 
beneficiary’s potential future creditors is not evidence o f an intent to defraud.

5. States needed provisions relating to trustees: compensation, accepting or 
declining trusteeship, co-trustees, vacancy, resignation, removal, delivery of 
property by former trustee, reimbursement o f expenses, and certification o f  trust.



A L A S K A  S T A T E  L E G I S L A T U R E

H O U S E  J U D I C I A R Y  C O M M I T T E E

Representative Jay Ramras 
Chairman 

(907) 465-3004 
Fax: (907) 465-2070 

Representative_Jay_Ramras@legis.state.ak.us

1292 Sadler Way, Suite 324 
Fairbanks, AK 99701

Representative Nancy Dahlstrom,

Representative Ralph Samuels 
Representative Max Gruenberg 
Representative Lindsey Holmes

Representative John Coghill
Representative Bob Lynn

Committee Members:

Vice-Chairman

State Capitol, Room 120 
Juneau, Alaska 99801-1182

S e c t i o n a l  H B 1 9 7

Section  1. Amends AS 10.45.050 to expand who can be issued shares o f  capital 
stock in a professional corporation.

Section  2. Amends A S 13.36 .020  - E ffects o f  fa ilure to register to include 
removal o f  the trustee under new section AS 13.36.076

Section  3. Amends A S 13.36.035(a) regarding exclusive jurisdiction o f the 
court to include trusts where the trustee has been appointed or removed under new 
section AS 13.36.076.

Section  4. Amends AS 13.36.035(d) to include appointment and removal o f  a 
trustee under new section AS 13.36.076 under laws o f  the state

Section  5. Adds a new subsection (b) to AS 13.36.055 to deal with 
compensation o f the trustee or his agent and the burden o f proof being on the 
person who seeks review o f  that compensation, if the compensation is made within 
the terms o f  the trust or is reasonable.

Section  6 . AS 13.36 is amended by adding new sections
Sec. 13.36 .071. A ccep tin g  or  rejectin g  tru steesh ip . Determines when a 

person designated as a trustee may accept or reject the position and the actions 
they may take prior to accepting or rejecting the trusteeship.

Sec. 13 .36 .072  C o-tru stees. Defines co-trustees, their roles, and how their 
duties should be carried out.

Sec. 13 .36 .073  V acan cy  in tru steesh ip ; ap p o in tm en t o f  su ccessor.
Defines a vacancy in a trusteeship and how a successor K a vacancy shall be 
appointed.

mailto:Representative_Jay_Ramras@legis.state.ak.us


Sec. 13.36.074. R esignation  o f  tru stee. Defines how a trustee may resign.

Section  7. A S 13.36 is amended by adding new sections
Sec. 13.36.076. R em oval o f  tru stee. States under what conditions a trustee 

may be removed from office and how a successor trustee shall be appointed.
Sec. 13.36.077. D elivery  o f  p rop erty  by fo rm er  trustee. Defines how 

trust property shall be protected and provides for expeditious delivery o f trust 
property by a trustee who has resigned or removed.

Sec. 13.36.078. R eim b u rsem en t o f  exp en ses. Defines how a trustee is to 
be reimbursed for incurred or advanced expenses paid for the benefit o f the trust.

Sec. 13.36.079. C ertification  o f  trust; p en a lty  Creates a “certification o f  
trust” document, sets forth what must be included in the document, for what 
purposes it may be used, and the civil penalties that may be imposed for 
demanding the entire trust instrument in addition to certification o f  trust.

Section 8 . AS 13.36.090 is amended to include a removal o f  a trustee under 
new section AS 13.36.076. Also removes language that gives weight to adult 
beneficiaries determining suitability o f the trustee and nlace o f  administration.

Section 9. AS 13.36.157(b) is amended to further define a trustees power to 
appoint to another trust under the laws o f the State o f  Alaska.
Section  10. AS 13.36.198. Liability for violations is amended to include new 
section AS 13.36.076 - Removal o f a trustee.

Section 11. AS 13.36.390 is amended by adding a definition for ‘qualified 
beneficiary"

Section 12. AS 13.38.460(a) amends the selection o f  percentage after charitable 
trust election so that the trustee may elect to change the percentage whenever the 
trustee determines that the new percentage is necessary and prudent.

Section 13. AS 13.38.480 - Value determination. This will amend this section to 
clarify how the average value o f a trust will be determined if  the trust has been in 
existence for less than three years.

Section 14. AS 34.40.110 Restricting transfers o f  trust interests. Sub-section (b) 
is amended to include that a settlor’s expressed intention to protect trust assets 
from a beneficiary’s potential future creditors is not evidence o f  an intent to 
defraud.

Section  15. Repeals 13.36.360(d) that defines “qualified beneficiary”, which is 
now defined under AS 13.36.390.

HB 197/Sectional
Page 2 o f 2



Section  16. Deals with indirect court rule changes to Alaska Rules o f  Civil 
Procedures 54 (Costs) and 82 (Attorney’s fees).

Section  17. Applicability section.

Section  18. Conditional Effect. AS 13.36.079(i), enacted by sec.7 o f  this Act, 
takes effect only if  sec. 16 o f this Act receives a two-thirds majority vote by each 
house.

Section  19. Immediate effective date under AS 0 1. 10.070(c).

MB 197/Sectional
Page 3 o f 2



FISCAL NOTE
STATE OF ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Note if correction): 
Title An Act relating to trusts

Fiscal Note Number:
Bill Version:
0 Publish Date:

Dept. Affected: 
'RDU

HB 197-LA W-CFS-3-31 -0 
HB 197

Law
Civil

Component Commercial & Fair Business
Sponsor
Requester

JUDICIARY
SENATE JUDICIARY Component No.

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ( ) |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill is included in the Governor’s FY 2008 budget proposal:
POSITIONS
Full-time
Part-time
Temporary
ANALYSIS: (Attach a separate page if necessary)

This bill proposes amendments to statutes relating to trusts registered in this state and governing the 
actions of trustees and co-trustees including provisions that will allow a professional corporation to issue 
stock to a trust, that establish certain rt ûirements for accepting or rejecting a trusteeship, acting as co­
trustees, establishing and fill vacancies in trusteeships, removing o f r ' resigning as a trustee, and that 
provide requirements for certification of trusts to persons other than the trust beneficiaries. Enactment of 
the bill is not anticipated to fiscally impact the Department of Law

Prepared by.
Division
Approved by:
Agency

Robert Meiners, Admin. Services Manager Phone 465-5427
Administrative Services Division Date/Time 3/31/07 11:52 AM

Robert Meiners for Talis Colberg, Attorney General Date 3/31/2007
Department of Law

(Revised 9/18/2006 OMB) Page 1 o f 1
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.  (. •(. (. C C. (. <, C •(. I  (. U  (. (  ( ( ( . ' ( ( . ( (  C ( ( . ' ( ( ( .  I. ( ( . ( ( ( ( (  ( (  C

L e g i s l a t i o n  P a s s e d  

I n t o  L a w  1 9 9 7

H B  1 0 1  -  E f f e c t i v e  A p r i l  2 ,  1 9 9 7

•  P e r p e t u a l  T r u s t s

•  S e l f - S e t t l e d  S p e n d t h r i f t  T r u s t s  

H B  2 6 6  -  E f f e c t i v e  J u l y  1 ,  1 9 9 7

•  L i m i t e d  P a r t n e r s h i p  &  L L C  I m p r o v e m e n t s  

S t a t u t e
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L e g i s l a t i o n  1 9 9 8

— —1

S B  3 5 4  -  E f f e c t i v e  A p r i l  1 2 ,  1 9 9 8

•  G e n e r a l  M o d e r n i z a t i o n  o f  T r u s t  a n d  E s t a t e  L a w s  

H B  1 9 9  -  E f f e c t i v e  M a y  2 3 ,  1 9 9 8

•  A l a s k a  C o m m u n i t y  P r o p e r t y  T r u s t  

H B  3 2 1  -  E f f e c t i v e  M a y  2 3 ,  1 9 9 8

•  A l a s k a  U n i f o r m  P r u d e n t  I n v e s t o r  A c t  

H B  4 9 0  -  E f f e c t i v e  J u n e  2 6 ,  1 9 9 8

•  L i f e  I n s u r a n c e  P r e m i u m  T a x



L E G I S L A T I O N  2 0 0 0

H B  2 2 2  -  E f f e c t i v e  M a r c h  8 ,  2 0 0 0

•  I m p r o v e m e n t s  &  T e c h n i c a l  C h a n g e s  t o  L i m i t e d  

P a r t n e r s h i p s  L L C  s t a t u t e

S B  1 6 6  -  E f f e c t i v e  M a r c h  8 ,  2 0 0 0

•  T e c h n i c a l  C h a n g e s  t o  A l a s k a  C o m m u n i t y  P r o p e r t y  

T r u s t

S B  1 6 2  -  E f f e c t i v e  A p r i l  2 2 ,  2 0 0 0

•  M o d i f i c a t i o n  t o  P e r p e t u a l  T r u s t  S t a t u t e

H B  2 7 5  -  E f f e c t i v e  A u g u s t  9 ,  2 0 0 0

•  “ S a f e t y  N e t ” E s t a t e  P l a n n i n g  L e g i s l a t i o n

S B  1 6 3  -  E f f e c t i v e  A u g u s t  3 0 ,  2 0 0 0

•  M o d i f i c a t i o n  a n d  I m p r o v e m e n t  t o  G e n e r a l  T r u s t  S t a t u t e s
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L e g i s l a t i o n  2 0 0 3  -  2 0 0 6

S B  8 7  -  E f f e c t i v e  S e p t e m b e r  1 ,  2 0 0 3

V e r s i o n  o f  U n i f o r m  P r i n c i p a l  &  I n c o m e  A c t

H B  2 1 2  -  E f f e c t i v e  O c t o b e r  8 ,  2 0 0 3

•  2 0 0 3  A l a s k a  T r u s t  A c t

S B  3 4 4  -  E f f e c t i v e  J u n e  2 4 ,  2 0 0 4

•  T r u s t  /  E s t a t e  /  P r o p e r t y  T r a r i s f e r s

S B  2 9 8  -  E f f e c t i v e  S e p t e m b e r  1 5 ,  2 0 0 6

A m e n d m e n t s  t o  T r u s t  a n d  E s t a t e s  S t a t u t e s
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>  P e r s o n a l

>  F a m i l i a r  w i t h  A l a s k a  S t a t u t e s  a n d  E s t a t e  P l a n n i n g  

P r o f e s s i o n a l s

>  E s t a t e  P l a n n i n g  P r o f e s s i o n a l s  W a n t e d  I n s t i t u t i o n s  

T h a t  W o u l d  S p e c i a l i z e  I n  T r u s t  a n d  I n v e s t m e n t  

M a n a g e m e n t  S e r v i c e s

>  N o  S t a t e  I n c o m e  T a x  O n  T r u s t s  &  E s t a t e s
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H a s  I t  B e e n  
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P o s i t i v e  D e v e l o p m e n t s

A l a s k a  H a s  B e c o m e  K n o w n  

T h r o u g h o u t  t h e  C o u n t r y  f o r  

B e i n g  C r e a t i v e  a n d  I n n o v a t i v e  

R e g a r d i n g  i t s  T r u s t  L a w s .  

A l a s k a  i s  C o n s i d e r e d  t h e  

L e a d i n g  J u r i s d i c t i o n  f o r  T r u s t  

A d m i n i s t r a t i o n .
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A l a s k a ’s  1 st I n d e p e n d e n t  

T r u s t  C o m p a n y

>  H a s  9  f u l l  t i m e  e m p l o y e e s ;  4  a r e  b o r n  &  r a i s e d  A l a s k a n s

>  P a y s  S t a t e  C o r p o r a t e  I n c o m e  T a x

>  A n n u a l l y  p u t s  h u n d r e d s  o f  t h o u s a n d s  o f  d o l l a r s  i n t o  t h e  

A l a s k a  E c o n o m y

>  H a v e  o n  d e p o s i t  w i t h  l o c a l  b a n k s  ( N o r t h r i m  &  A l a s k a  

F i r s t )  t e n s  o f  m i l l i o n s  o f  d o l l a r s

>  O v e r  1 , 0 0 0  c l i e n t s  h a v e  c o m e  t o  A l a s k a  f r o m  o t h e r  

s t a t e s
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P r o f e s s i o n a l s  in  A l a s k a  H a v e  

B e n e f i t e d

• A t t o r n e y s  h a v e  i n c r e a s e d  b u s i n e s s  b o t h  

f r o m  o u t s i d e  c l i e n t s  a n d  A l a s k a  c l i e n t s

• C P A s  h a v e  i n c r e a s e d  b u s i n e s s

• I n s u r a n c e  a g e n t s

• S t o c k  b r o k e r s

• O t h e r s



A l a s k a n s  h a v e  b e n e f i t e d  d i r e c t l y  

f r o m  t h e  l e g i s l a t i o n

M a n y  A l a s k a n s  a r e  t a k i n g  

a d v a n t a g e  o f  t h e  u n i q u e  T r u s t  &

E s t a t e  L e g i s l a t i o n
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S t a t e  O f  A l a s k a

T h e  s t a t e  o f  A l a s k a  h a s  r e c e i v e d  o v e r  $ 2  m i l l i o n  i n  

d i r e c t  r e v e n u e

• I n c r e a s e  i n  L i f e  I n s u r a n c e  P r e m i u m  T a x e s

• I n c r e a s e  C o r p o r a t e  I n c o m e  T a x

• I n c r e a s e  r e v e n u e  f r o m  L L C  &  L P  f i l i n g s



A l l  T h i s  H a s  H a p p e n e d  W i t h  

N o  F i n a n c i a l  O u t l a y  F r o m  

t h e  S t a t e
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W h y  t h e  N e e d  t o  H a v e  

A d d i t i o n a l  L e g i s l a t i o n

S i n c e  1 9 9 7 ,  t h e  A l a s k a  S t a t e  L e g i s l a t u r e  h a s  c o n s i s t e n t l y  w o r k e d  t o  

u p d a t e  a n d  i m p r o v e  l a w s  r e g a r d i n g  t h e  u s e  a n d  a d m i n i s t r a t i o n  o f  

t r u s t s .  A s  a  r e s u l t ,  A l a s k a  i s  c o n s i d e r e d  o n e  o f  t h e  p r e m i e r  t r u s t  

j u r i s d i c t i o n s  in  t h e  c o u n t r y .

>  B u t ,  i t  i s  a  v e r y  c o m p e t i t i v e  e n v i r o n m e n t .  In  f a c t ,  a t  l e a s t  s e v e n  o t h e r  

s t a t e s  -  D e l a w a r e ,  M i s s o u r i ,  N e v a d a ,  O k l a h o m a ,  R h o d e  I s l a n d ,  

S o u t h  D a k o t a  a n d  U t a h  -  h a v e  e n a c t e d  l e g i s l a t i o n  s i m i l a r  t o  o u r  o w n ,

>  M u c h  o f  t h i s  L e g i s l a t i o n  i s  s t r u c t u r e d  t o  m e e t  I R S  r u l e s  &  g u i d e l i n e s .  

W h e n  I R S  m a k e s  a  c h a n g e ,  i t  m a y  r e q u i r e  a  c h a n g e  in  A l a s k a  

S t a t u t e  t o  s t a y  e f f e c t i v e .

>  O t h e r  s t a t e s  a r e  t r y i n g  t o  i m p r o v e  t h e i r  T r u s t  L a w s .  If  t h e y  c o m e  u p  

w i t h  a  b e t t e r  a p p r o a c h ,  w e  n e e d  t o  a d j u s t  in  A l a s k a  t o  s t a y  e f f e c t i v e .

>  F i n e - t u n e  l e g i s l a t i o n  t o  m a k e  s u r e  i t  i s  t h e  b e s t .



T h e  F u t u r e  L o o k s  V e r y  B r i g h t  f o r  A l a s k a  t o  

C o n t i n u e  t o  A t t r a c t  B u s i n e s s  t o  t h e  S t a t e .  T h e  

O n l y  P o t e n t i a l  P r o b l e m  W o u l d  B e  t h e  

I m p l e m e n t a t i o n  o f  a n  I n c o m e  T a x  o n  T r u s t s  

a n d  E s t a t e s  S e t  U p  b y  N o n - R e s i d e n t s .

T h e  I m p l e m e n t a t i o n  o f  S u c h  a  T a x  W o u l d  

C a u s e  A l a s k a  t o  L o s e  9 9 %  o f  t h e  B u s i n e s s  I t  

H a s  A t t r a c t e d  W i t h i n  o n e  Y e a r .  T h e  B u s i n e s s  

W o u l d  G o  t o  a  S t a t e  T h a t  D o e s  N o t  T a x  N o n -  

R e s i d e n t  T r u s t s .



f o r  y o u r  p r i o r  i n v o l v e m e n t  a n d  

h o p e  f o r  y o u r  c o n t i n u e d  s u p p o r t



TRUST PLANNING

A  N e w  D ir e c t io n  I n  E s ta te  
P la n n in g : N o r th  T o  A la sk a

^ 4  laska recently has enacted legislation s im i la r  to  
la w s  in  c e r t a in  f o r e ig n  a s s e t  p r o t e c t i o n  ju r i s d ic t io n s .  
A s  a  c o n s e q u e n c e ,  a n  A m e r ic a n  in  a n y  s ta te  c a n  c r e ­
a t e  a  t ru s t  f o r  h is  o r  h e r  o w n  b e n e f i t  w h ic h  is  p r o t e c t ­
e d  f r o m  c r e d i t o r s  p r o v id e d ,  a m o n g  o t h e r  th in g s , it is  
n o t  a  t r a n s fe r  in t e n d e  t o  d e f r a u d  k n o w n  c r e d i t o r s .  
P e r h a p s  o f  g r e a t e r  im p o r t a n c e ,  A la s k a  t ru s ts  o p e n  a 
n e w  d im e n s i o n  in  e s ta te  p la n n in g .  O n e  o f  th is  a r t i ­
c le ’s  c o - a u t h o r s ,  J o n a th a n  B la t tm a c h r ,  w a s  th e  p r in c i ­
p le  d r a f t s m a n  o f  th is  n e w  A la s k a  le g is la t io n .

T w o  g o a ls  th a t o f t e n  
a r e  s o u g h t  t o  b e  
a c h i e v e d  in  e s t a t e  

p la n n in g  a re  e s ta te  t a x  r e ­
d u c t io n  a n d  p r o t e c t io n  o f  
a s s e t s  f r o m  c la im s  o f  
c r e d i t o r s .  R e d u c in g  t a x e s  
s i g n i f i c a n t l y  m a y  b e  a 
“ s u m  z e r o "  g a m e  i f  t h e  a s s e t s  a r e  
a t ta c h e d  b y  c re d it o r s . S im i la r ly ,  p r o ­
te c t in g  a s s e ts  f r o m  c r e d i t o r s ’ c la im s  
m a y  n o t  a c c o m p lis h ^  a l l . g o a l s  
s o u g h t  u n le s s  t a x e s  a l s o  a r e  r e ­
d u c e d . F o r t u n a t e ly ,  th e s e  tw o  g o a ls  
a r e  n o t  o n l y  c o m p a t ib le ,  t h e y  u s u ­
a l l y  a re  c o m p le m e n t a r y .  T h a t  Is , th e  
s te p s  t o  p r o t e c t  a s s e ts  f r o m  c la im s  
o f  c r e d i t o r s  m a y  a l l o w  t a x  r e d u c t io n  
t o  o c c u r ,  a s  w e l l .  O n  t h e  o t h e r  
h a n d , a  t r a n s fe r  th a t fa i ls  t o  p r o t e c t  
p r o p e r ly  f r o m  c la im s  o f  t h e  t r a n s ­
f e r o r ’ s  c r e d i t o r s  is  l i k e l y  t o  f a i l  t o  
r e d u c e  t a x e s  b e c a u s e ,  a lm o s t  a l ­
w a y s , i f  a  c r e d i t o r  o f  th e  t r a n s fe r o r  
c a n  a t ta c h  th e  a s s e t  t h e  t r a n s f e r  is 
r e g a r d e d  a s  in c o m p le t e  f o r  g i f t  a n d  
e s t a t e  t a x  p u r p o s e s .  T h e  A la s k a  
T m s t  A c t (C h a p t e r  W o . 6 ,  S LA  1 9 9 7 , 
e f fe c t iv e  A p r i l 2 , 1 9 9 7 )  o f f e r s  a  n e w  
t o o l  in  th e  U n ite d  S ta te s  t o  a c c o m ­
p li s h  th e  d u a l g o a ls  o f  a s s e t  p r o t e c ­
t io n  a n d  ta x  r e d u c t io n . T h e  A c t a ls o  
e f f e c t i v e ly  r e p e a ls  th e  r u le  a g a in s t  
p e rp e tu i t ie s  f o r  a  t ru s t  c r e a t e d  u n ­
d e r  A la s k a  la w . T h is  a r t ic le  d is c u s s ­
e s  th e  d u a l g o a ls  o f  a s s e t  p r o ­
t e c t io n  a n d  e s ta te  t a x  r e d u c ­
t io n  a n d  h o w  th e  A la s k a  T iu s t  
A c t c a n  h e  u s e d  in  th e  c o n te x t  
o f  e s t a t e  p la n n i n g .  I t  a l s o  
c o m p a r e s  s o m e  a s p e c t s  o f  
A la s k a  t ru s ts  w ith  c e r t a in  o f f ­
s h o r e  t ru s ts .

S t e p s  T o  R e d u c e  E s t a t e  
T a x a t i o n

It  s e e m s  w e l l  a c c e p t e d  th a t  a n  
e f fe c t iv e ,  i f  n o t  th e  m o s t  e f fe c t iv e ,  
e s ta te  t a x  r e d u c t io n  p la n n in g  s t e p  is 
t o  m a k e  l i fe t im e  t r a n s fe r s . L i fe t im e  
t ra n s re r s  c a n  a v o id  g i f t  t a x  ( a n d ,  b y  
r e m o v in g  a n  a s s e t  f r o m  a n  e s ta te , 
c a n  a v o i d  e s t a t e  t a x ,  a s  w e l l )  in  
w a y s  d ia t  c a n n o t  b e  u s e d  a t  d e a th  
t o  a v o id  e s ta te  t a x a t io n . H o w e v e r ,  
l i f e t im e  t r a n s fe r s  a r e  e f f e c t i v e  f o r  
t h e s e  p u r p o s e s  o n l y  i f  t h e y  a r e  
" c o m p le t e ’’ u n d e r  th e  f e d e r a l e s ta te  
a n d  g i f t  ta x  ru le s . T h e  la w  a p p e a r s  
w e l l  e s t a b l i s h e d  th a t  a t r a n s f e r  is 
c o m p le t e  f o r  s u c h  t a x  p u r p o s e s  
o n l y  i f  i t  is  n o t  ( o r  w h e n  i t  n o  
lo n g e r  i s )  s u b je c t  t o  t h e  c la im s  o f  
th e  t r a n s fe r o r ’s c re d i t o r s .

F r a u d u l e n t  T r a n s f e r s ,  E t c .
I n  g e n e r a l ,  “ f r a u d u l e n t  c o n ­

v e y a n c e s "  w ith  r e s p e c t  t o  c r e d i t o r s  
w h o s e  c la im s  a r is e  e i t h e r  b e f o r e  o r  
a f t e r  t h e  t r a n s fe r  a r e  t r a n s f e r s  ( a )

By D o u g l a s  J .  B l a t t m a c h r
Alaska Trust Company 

Anchorage, Alaska  
and  J o n a t h a n  G .  B l a t t m a c h r
Mllbank, Tweed, Hadley & McCloy 

New York, N Y

th a t  th e  d e b t o r  m a d e  w ith  
a c t u a l  i n t e n t  t o  h i n d e r ,  
d e l a y  o r  d e f r a u d  h i s  o r  
h e r  c r e d i t o r s  o r  ( b )  ( i )  f o r  
w l i ic h  th e  d e b t o r  r e c e iv e d  
le s s  t h a n  “ a  r e a s o n a b l y  
e q u iv a le n t  v a lu e "  a n d  ( i i )  
a f t e r  w h i c h  t h e  d e b t o r  

h a d  in s u f f i c i e n t  a s s e t s  t o  m e e t  f u ­
tu re  b u s in e s s  n e e d s  o r  t o  p a y  d e b t s . 
A  t r a n s f e r  m a d e  b y  a  d e b t o r  is  
f r a u d u le n t  a s  t o  a  c r e d i t o r  w h o s e  
c la im  a r o s e  b e f o r e  t h e  t r a n s f e r  i f  
th e  d e b t o r  m a d e  th e  t r a n s fe r  w i t h ­
o u t  r e c e iv in g  “ r e a s o n a b ly  e q u i v a ­
le n t  v a lu e "  a n d  th e  d e b t o r  w a s  in ­
s o lv e n t  a t th e  t im e  o f  o r  a s  a  r e s u lt  
o f  th e  t r a n s fe r .  P r o o f  o f  a c t u a l in ­
te n t t o  d e f r a u d  is n o t  r e q u i r e d . M o s t  
s ta te s  h a v e  a d o p t e d  th e s e  r u le s  in  
th e  f o rm  o f  th e  U n i f o rm  F r a u d u le n t  
T r a n s fe r  A c t. H o w e v e r ,  s o m e  s ta te s  
( i n c lu d in g  N e w  Y o r k )  s t i l l  h a v e  in  
e f fe c t  th e  U n i f o rm  F r a u d u le n t  C o n ­
v e y a n c e  A c t. (S e e  N .Y .  D e b t o r  a n d  
C r e d i t o r  L a w  S ec s . 2 7 3 - 2 8 1 . )  A la s k a  
h a s  a d o p t e d  n e i t h e r  t h e  U n i f o r m  
F r a u d u le n t  T r a n s f e r s  A c t  n o r  t h e  
U n i f o r m  F r a u d u le n t  C o n v e y a n c e  
A c t . [S e e  Summer* Hasen, 8 5 2  
P .2 d  1 1 6 5 , 1 1 6 9  n .5  (A la s k a  1 9 9 3 ; . ]  
Its  f r a u d u le n t  t ra n s fe r  r u le s  a r e  c o n ­
t a i n e d  in  A la s k a  S t a t u t e s  ( A S )  
3 4 / 1 0 .0 1 0  e t s e q .

S im i la r  r u le s  a re  c o n t a in e d  u n d e r  
t h e  B a n k ru p t c y  C o d e ,  a n d  in  
th e  c a s e  o f  b a n k ru p t c y ,  f r a u d ­
u le n t  c o n v e y a n c e s  m a y  b e  d e ­
f i n e d  w i t h  r e f e r e n c e  t o  t h e  
B a n k r u p t c y  C o d e  o r  u n d e r  
a p p l i c a b l e  s t a t e  l a w .  T h e  
B a n k r u p t c y  C o d e  p e r m i t s  
s u c h  t ra n s fe r s  t o  b e  s e t  a s id e
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o n ly  i f  m a d e  w ith in  o n e  y e a r  b e f o r e  
f i l i n g  o f  t h e  p e t i t i o n ,  b u t  m a n y  
s ta te s  p e rm i t  r e f e r e n c e  t o  a  m u c h  
l o n g e r  p e r i o d ,  e s p e c i a l l y ,  i n  t h e  
ca se  o f  t ra n s fe r s  t o  fa m i ly  m e m b e rs .  
[S e e , e .g . , FDIC v. Pappadio, <506 F . 
S u p p . 6 3 1 ,  6 3 2  (S .D .N .Y .  1 9 8 5 )  ( u n ­
d e r  N e w  Y o r k  la w  a  c la im  t o  s e t  
a s id e  a f r a u d u le n t  c o n v e y a n c e  is  
g o v e r n e d  b y  a  s i x  y e a r  s t a t u t e  o f  
l im i t a t i o n s ) . )  A v o i d e d  f r a u d u l e n t  
c o n v e y a n c e s  a r e  " b r o u g h t  b a c k ” 
in to  th e  d e b t o r ’s e s ta te , u s u a l ly  f o r  
d i s t r ib u t i o n  t o  t h e  d e b t o r ' s  c r e d i ­
t o rs . I n  a d d i t i o n ,  s o m e  f r a u d u le n t  
c o n v e y a n c e s  m a y  d e p r i v e  a  d e b t o r  
o f  ( 1 )  h o m e s te a d  o r  o t h e r  p r o p e r t y  
e x e m p t io n s 5 a n d  ( 2 )  a b a n k r u p t c y  
d is c h a rg e .

A s  a g e n e r a l  r u l e ,  i t r a n s f e r  is  
fo u n d  t o  h a v e  b e e n  m a d e  w i t h  a n  
a c tu a l in te n t  t o  h in d e r ,  d e la y  o r  d e ­
f r a u d  c r e d i t o r s  o n ly  i f  it w a s  in t e n d ­
e d  t o  r e m o v e  a s s e ts  f r o m  c la im s  o f  
S p e c i f i c a l ly  k n o w n  o r  a n t i c ip a t e d  
c re d it o r s . " I f  th e  d e b t o r  h a s  p a r t ic u ­
la r  c re d itd rS ' in  m in d  a n d  is  t r y in g  to  
r e m o v e  h is  a s s e ts  f r o m  t h e i r  r e a c h , 
th is  w o u ld  b e  g r o u n d s  t o  d e n y  th e  
[ b a n k r u p t c y )  d i s c h a r g e  [ o n  t h e  
g r o u n d  o f  a  f r a u d u l e n t  c o n ­
v e y a n c e ) .  I f  t h e  d e b t o r  is  m e r e ly  
l o o k i n g  t o  h is  f u t u r e  w e l l - b e i n g ,  
( t h e  c o n v e y a n c e  w o u ld  n o t  b e  
f r a u d u le n t  a n d  a s  s u c h ]  t h e  d i s ­
c h a rg e  w i l l  b e  g r a n t e d . ’’

A n  e x a m p le  w i l l  h e lp  i l lu s t r a t e  
th is  p r i n c i p le .  A  p r o p e r t y  o w n e r  
m a k e s  a g i f t  t o  a  f a m i l y  m e m b e r  
(w h e th e r  o u t r ig h t  o r  in  t ru s t )  w h ic h  
d o e s  n o t  r e s u l t  i n  t h e  p r o p e r t y  
o w n e r  b e in g  in s o lv e n t  o r  u n a b le  t o  
p a y  h e r  d e b t s  a s  t h e y  m a tu r e .  S h e  
h a s n o  k n o w n  o r  s p e c i f i c a l ly  id e n t i ­
f i a b le  c r e d i t o r s .  N o n e t h e le s s ,  s h e  
r e a l i z e s  t h a t  a  c la im  a g a i n s t  h e r  
c o u ld  a r i s e  o n  a c c o u n t  o f  u n f o r e ­
s e e n  c i r c u m s ta n c e s , s u c h  a s  b e in g  
in v o lv e d  in  a  c a r  a c c id e n t ,  o c c u r ­
r in g  in  th e  fu t u re .  T h is  g i f t  s h o u ld  
n o t  b e  r e g a r d e d  a s  a f r a u d u l e n t  
c o n v e y a n c e ,  d e s p i t e  t h e  f a c t  t h a t  
sh e  is  m a k in g  it w ith  th e  g e n e r a l in ­
te n t io n  t o  p r o t e c t  th e  p r o p e r t y  f r o m  
c la im s  th a t  c o u ld  a r is e  a g a in s t  h e r  
in  th e  fu tu re .

A l t h o u g h  t h e  f r a u d u l e n t  c o n ­
v e y a n c e  r u le s  a p p ly  t o  c r e d i t o r s  in  
b a n k r u p t c y ,  o b v i o u s l y  t h c v  a l s o  
h a v e  a  b r o a d e r  a p p l ic a t io n .  F o r  e x ­
a m p le ,  in  a n u m b e r  o f  s ta te s  a  t o r t  
c la im a n t  is  p e rm i t t e d  t o  a t t a c k  a s

f r a u d u le n t  a  t ra n s fe r  m a d e  a f t e r  th e  
t im e  o f  t h e  ' o r t  b u t  p r i o r  t o  a n y  
ju d g m e n t .
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m u s t  b e  c o n s i d e r e d  t o  d e t e rm in e  
w h e t h e r  in te re s ts  in  t ru s ts  a re  s u b ­
je c t  t o  c la im s  o f  c re d i t o r s . F irs t , a s  a 
g e n e ra l r u le ,  a b e n e f ic ia l in te : st in  
t ru s t  th a t  is  s u b je c t  t o  a  r e s t r ic t io n  
o n  t r a n s f e r  ( c a l l e d  a  “ s p e n d t h r i f t  
p r o v i s i o n " )  is  n o t  s u b je c t  t o  t h e  
c la im s  o f  a b e n e f ic ia ry 's  c r e d i t o r s . 
T h u s , i f  th e  d e b t o r  is a b e n e f ic ia r y  
o f  a  t ru s t  e s ta b lis h e d  f o r  h is  o r  h e r  
b e n e f i t  b y  a n o t h e r  p e r s o n  (s u c h  as 
b y  a  p a r e n t )  w h ic h  in t e r e s t  b y  its 
t e rm s  a n d / o r  a p p l ic a b le  s ta te  la w  is 
n o t  a s s i g n a b le ,  t h e  t r u s t  a s s e t s  
s h o u ld  b e  p r o t e c t e d .  H o w e v e r ,  
p r o p e r t y  t r a n s fe r r e d  in  t ru s t  f o r  th e  
b e n e f ic ia r y  m a y  b e  a t ta c h e d  b y  th e  
c r e d i t o r s  o f  th e  g r a n t o r  i f  th e  t ra n s ­
f e r  t o  th e  tru s t w a s  a  f r a u d u le n t  c o n -  nv e y a n c e .

I n  v i r t u a l l y  a l l  s t a t e s ,  p r o p e r t y  
m a y  b e  p la c e d  in  t ru s t  f o r  a n o t h e r  
a n d  t h e r e b y  b e  p r o t e c t e d  f r o m  th e  
c la im s  o f  m o s t  c re d i t o r s  o f  th e  b e n ­
e f ic ia r ie s  ( a n d  o f  th e  g r a n t o r ) .  T h e  
d e g r e e  o f  “ c re d i t o r  p r o o f in g "  u s u a l ly  
v a r i e s  d e p e n d in g  o n  w h e t h e r  t h e  
t ru s t  g iv e s  th e  b e n e f ic ia r y  th e  r ig h t  
t o  r e c e iv e  a l l  o f  th e  in c o m e , is f o r  
t h e  " s u p p o r t ” o f  t h e  b e n e f i c i a r y  
a n d / o r  r e s t r i c t s  a l i e n a t i o n  o f  t h e  
b e n e f i c i a r y ’s  in t e re s t s . '  I t  a p p e a r s  
t h e  m a x im u m  p r o t e c t i o n  o f  t r u s t  
p r o p e r t y  f r o m  th e  c la im s  o f  th e  b e n ­
e f i c ia r y ’s  c re d it o r s  m a y  b e  a c h ie v e d  
b y  p la c in g  p r o p e r t y  in  a  t ru s t  th a t  
g iv e s  th e  t ru s te e  c o m p le t e  d is c re t io n  
a s  t o  w h e th e r  a n d  w h e n  to  d is t r ib ­
u t e  in c o m e  a n d / o r  p r in c ip a l t o  th e  
b e n e f i c i a r y  o r  b e n e f ic i a r i e s  o f  th e  
t r u s t ,  a n d  w h ic h  a l s o  im p o s e s  
s p e n d th r i f t  re s t r ic t io n s . T ir e  t ru s te e , 
h a v i n g  c o n t r o l  o v e r  d i s t r ib u t i o n s ,  
p r o b a b ly  s h o u ld  n o t  b e  o n e  o f  th e  
b e n e f i c i a r i e s ,  b o t h  t o  s e c u r e  t h e  
c r e d i t o r  p r o t e c t io n  a n d  to  a v o id  in ­
c lu s io n  o f  th e  p r o p e r t y  in  th e  e s ta te  
o f  a  b e n e f i c i a r y  f o r  t a x  p u r p o s e s  
(w h ic h  m a y  b e  v ie w e d  a s  a n  a d d i­
t io n a l f o rm  o f  c re d it  p ro t e c t io n ) .  T h e  
b e n e f i c i a r y ,  h o w e v e r ,  m a y  p a r t ic i ­
p a t e  a s  a  t ru s te e  in  in v e s tm e n t d e c i­
s i o n s  a n d  m a y  h a v e  a  n o n - g e n e r a l 
p o w e r  o f  a p p o in tm e n t  o v e r  a l l  o r  
p a r t  o f  th e  t ru s t  c o rp u s .

S u c h  a  t ru s t  o f f e r s  m a jo r  a d v a n ­

ta g e s  t o  th e  b e n e f ic ia r ie s . F irs t , th e  
t ru s t  a s s e ts  s h o u ld  b e  e n t i r e ly  p r o ­
te c te d  f r o m  th e  c la im s  o f  m o s t  c r e d ­
i to rs  o f  th e  b e n e f ic ia r ie s , in c lu d in g  
c re d it o r s  in  b a n k ru p tc y  a n d  s p o u s a l 
p r o p e r t y ,  a n d  in  s o m e  c a s e s , e v e n  
s u p p o r t  c la im s , in  th e  e v e n t  o f  d i ­
v o r c e  o r  u p o n  d e a th  o f  th e  b e n e f i ­
c i a r y .  I n  o r d e r  t o  m a x im i z e  t h e  
c r e d i t o r  p r o t e c t io n , th e  t ru s te e  m a y  
b e  g iv e n  b r o a d  a u t h o r i t y  r o t  o n l y  
t o  d is t r ib u te  o r  a c c u m u la t e  in c o m e  
a n d  p r in c ip a l,  b u t  a ls o  t o  p u r c h a s e  
a sse ts  f o r  th e  u s e  o f  t ru s t b e n e f ic ia ­
r ie s . F o r  e x a m p le ,  th e  t ru s te e  m a y  
b e  a u th o r i z e d  t o  p u rc h a s e  a  h o m e  
f o r  th e  u s e  o f  th e  b e n e f ic ia ry , t h e r e ­
b y  p r e s e r v in g  th a t  a s s e t in  th e  t ru s t  
p r o t e c t e d  f r o m  t h e  c la im s  o f  t h e  
o e n e f i c i a r y ’ s c r e d i t o r s .  ( I t  s e e m s  
th a t  th is  u s e  b y  a b e n e f ic ia ry  s h o u ld  
n o t  c a u s e  a n y  ''n c om e  to  b e  im p u t ­
e d  t o  t h e  b e n e f i c i a r y . )  T h e  p u r ­
c h a s e  o f  a ss e ts  “ in s id e "  th e  t ru s t  a s  
o p p o s e d  t o  d is t r ib u t io n s  a ls o  p r e ­
s e r v e s  t h e  w e a lt h  t r a n s fe r  t a x  s a v ­
in g s  th a t m a y  b e  a c h ie v e d  t h ro u g h  
th e  u s e  o f  s u c h  a  t ru s t . T h u s ,  t h e  
p r o p e r t y  o w n e r  c a n  c o n f e r  a  s u b ­
s ta n t ia l b e n e f i t  o n  th e  c h o s e n  o b ­
je c ts  o f  h is  o r  h e r  b o u n t y  b y  t r a n s ­
fe r r in g  d u r in g  li fe t im e  o r  b e q u e a t h ­
in g  a t d e a t h  a s s e ts  t o  s u c h  a  “ d is ­
c r e t io n a r y "  tn is t .

A s  n o t e d  a b o v e ,  h o w e v e r ,  a16
t ra n s fe r  f o r  le s s  th a n  fa i r  v a lu e  , in -  
c lu  n g  a  g r a tu i to u s  t r a n s fe r  in  t ru s t  
f o r  th e  b e n e f i t  o f  a n o t h e r ,  m a y  b e  
s e t  a s id e  i f  it c o n s t i t u t e s  a f r a u d u ­
le n t  c o n v e y a n c e .  F o r  e x a m p le ,  a 
p e r s o n  c o u ld  n o t  d e f e a t  a n  o u t ­
s t a n d i n g  l i a b i l i t y  b y  t r a n s f e r r i n g  
w h i le  in s o lv e n t  a l l  o f  h is  o r  h e r  a s ­
s e ts  in t o  a t ru s t  f o r  t h e  b e n e f i t  o f  
h is  o .  h e r  s p o u s e . T h u s , in  th e  c a s e  
o f  l i f e t im e  p la n n i n g ,  it is  b e s t  t o  
h a v e  c r e a t e d  t ru s t s  a n d  m a k e  th e  
t ra n s fe rs  in  a d v a n c e  o f  a n y  f in a n c ia l 
d i f f i c u lt ie s  in  o r d e r  t o  s u c c e s s fu l ly  
a v o id  th e  c h a l le n g e  th a t s u c h  t r a n s ­
fe r s  w e re  f r a u d u le n t  c o n v e y a n c e s .

T h e  s e c o n d  g e n e r a l  r u le  r e la t e s  
t o  w h e t h e r  a n d  t o  t h e  e x t e n t  o f  
w h ic h  th e  g r a n t o r  o f  th e  tru s t h a s  a 
b e n e f ic ia l in te re s t  in  it. A s t o  a  t ru s t  
c r e a t e d  f o r  o n e ’s  o w n  b e n e f i t ,  th e  
“ b la c k  le t t e r "  la w  is th a t a  t r a n s fe r  
in  tru s t f o r  th e  b e n e f i t  o f  th e  t ra n s ­
f e r o r  is  v o i d  a s  a g a in s t  h is  o r  h e r  
c r e d i t o r s , w h e th e r  th e i r  c la im s  a r is eIII
b e f o r e  o r  a f t e r  th e  t ra n s fe r . I n  o t h ­
e r  w o rd s ,  th e  g e n e ra l r u le  th a t  h a s



p r e v a i l e d  t h r o u g h o u t  t h e  U n i t e d  
S ta te s , a t  le a s t  u n t i l t h e  e n a c tm e n t19o f  t h e  A la s k a  T ru s t  A c t  , h a s  b e e n  
th a t  t h e  a s s e t s  in  th e  t ru s t  m a y  b e  
c l a im e d  b y  t h e  c r e d i t o r s  o f  t h e  
g r a n t o r  t o  th e  e x t e n t  t h e  g r a n t o r  is 
e n t i t le d  o r  e lig ib le  t o  r e c e iv e  a sse ts  
f r o m  th e  t ru s t ,  e v e n  i f  th e  t r a n s re r  
t o  it w a s  n o t  in  d e fa u lt  o f  c r e d i t o r s  
a n d  e v e n  t h o u g h  th e  s ta tu te  o f  l im i ­
t a t io n s  f o r  a  p e r s o n  t o  m a k e  a  c la im  
th a t  t h e  t r a n s f e r  t o  t h e  t r u s t  w a s  
f r a u d u le n t  h a s  e x p i r e d .  F o r  e x a m ­
p le ,  a n  in d iv id u a l c r e a t e s  a  t ru s t  in  
1 9 7 0  f r o m  w h ic h  t h e  in d i v id u a l is 
e l ig ib le ,  b u t  n o t  e n t i t le d ,  in  th e  e x ­
e rc is e  o f  d is c r e t io n  o f  a  th i rd  p a r t y  
a s  t ru s te e ,  t o  r e c e iv e  d is t r ib u t io n s .  
A  ju d g m e n t  is r e n d e r e d  a g a in s t  th e  
g r a n t o r  in  1 9 9 7  o n  a c c o u n t  o f  a  c a r  
a c c id e n t  th a t  o c c u r r e d  in  1 9 9 6 ,  T o  
th e  e x t e n t  t ire  t ru s te e  h a s  th e  c a p a c ­
i t y  t o  m a k e  d i s t r i b u t i o n s  o f  t r u s t  
p r o p e r t y  t o  t h e  g r a n t o r ,  t h e  ju d g ­
m e n t  a g a in s t  t h e  g r a n t o r  c o u ld  b e  
e n f o r c e d  a c c o rd in g  t o  th e  R e s ta te ­
m e n t  ( 2 d )  T r u s t s  a g a in s t  t h e  t ru s t  
a s s e ts  e v e n  th o u g h  t h e  g r a n t o r  h a d  
n o  i n t e n t i o n  o f  d e f r a u d i n g  t h a t  
c r e d i t o r ,  o r  a n y  o t h e r  c r e d i t o r ,  
w h e n  th e  t ru s t  w a s  c r e a t e d  in  1 9 7 0 . 
O n  t h e  o t h e r  h a n d ,  a  ju d g m e n t  
c r e d i t o r  o f  t h e  g r a n t o r  g e n e r a l l y  
m a y  n o t  a t ta c h  th e  a s s e ts  in  a  t ru s t  
o f  w h ic h  th e  g r a n t o r  is  n e i t h e r  e l i ­
g ib le  n o r  e n t i t le d  to  r e c e iv e  d is t r ib ­
u t io n s  u n le s s  th e  t r a n s fe r  w a s  in  d e ­
f r a u d  o f  c r e d i t o r s .

T h e  T a x  R u l e
T h e  t r e a t m e n t  o f  s e l f - s e t t le d  d o ­

m e s t ic  t ru s ts  h a s  b e e n  e x p lo r e d  in  a 
s e r ie s  o f  f e d e r a l  ta x  c a s e s  T h a t  f o l ­
l o w  f r o m  th e  c r e d i t o r s ’ r ig h ts  a n a ly ­
s i s .  S p e c i f i c a l l y ,  i f  t h e  g r a n t o r ’ s  
c r e d i t o r s  c a n  r e a c h  t h e  e n t i r e  c o r ­
p u s  o f  s u c h  a t ru s t , th e  t r a n s fe r  to  
th e  t ru s t  is  r e g a r d e d  a s  w h o l l y  i n ­
c o m p le t e  a n d  n o  g i f t  t a x  is  d u e  
u p o n  c r e a t i o n  o f  t h e  t r u s t .  A s  a  
c o r o l l a r y ,  h o w e v e r ,  th e  e n t i r e  t ru s t  
is i n c lu d e d  in  t h e  c r e a t o r ' s  e s t a t e  
u n d e r  C o d e  S ec . 2 0 3 6 ( a ) ( 1 ) .

T h u s , in  Paolozzi v. Commission­
er , th e  s e t t lo r  t r a n s fe r r e d  p r o p e r t y  
t o  a  t ru s t  u n d e r  w h ic h  th e  t ru s te e s  
h a d  d i s c r e t i o n  t o  p a y  o v e r  t h e  in ­
c o m e  t o  h e r  d u r i n g  h e r  l i f e t im e .  
T h e  T a x  C o u r t  d e t e rm in e d  th a t  u n ­
d e r  M a s s a c h u s e t t s  la w , th e  s e t t lo r ’s 
c r e d i t o r s  c o u ld  r e a c h  th e  m a x im u m  
a m o u n t  th a t , u n d e r  t h e  t ru s t  t e rm s ,

c o u ld  b e  p a id  to  th e  s e t d o r  —  th a t  
is , t h e  e n t i r e  in c o m e  in t e r e s t .  A c ­
c o r d in g ly ,  t h e  g i f t  w a s  in c o m p le t e  
t o  t h e  e x t e n t  o f  t h a t  i n t e r e s t .  I n  
Outwin v. Commissioner , a ls o  c o n ­
s id e r in g  M a s s a c h u s e t ts  la w , th e  T a x  
C o u r t  r e a c h e d  t h e  s a m e  r e s u l t  
w h e r e  th e  t ru s te e  c o u ld  d is t r ib u t e  
in c o m e  a n d  p r in c ip a l t o  th e  s e t t lo r  
in  th e  t ru s te e ’s  d i s c r e t io n  b u t  o n ly  
w i t h  t h e  c o n s e n t  o f  t h e  s e t t l o r ’ s 
s p o u s e . T h e  s p o u s e  h a d  a n  in c o m e  
i n t e r e s t  f o l l o w i n g  t h e  s e t t l o r ' s  
d e a th , c o u ld  r e c e iv e  p r in c ip a l in  th e  
d is c re t io n  o f  th e  t ru s te e  a t  th a t  t im e , 
a n d  h a d  a  l im i t e d  t e s t a m e n t a r y  
p o w e r  o f  a p p o in tm e n t .  H o w e v e r ,  
th e  T a x  C o u r t  c o n c lu d e d  t h a t  th e  
s p o u s e 's  v e t o  p o w e r  w a s  n o t  s u f f i ­
c i e n t  t o  d i s t i n g u i s h  t h e  s i t u a t i o n  
f r o m  P a o lo z z i ,  r e g a rd le s s  o f  th e  fa c t 
t h a t  t h e  s p o u s e  m ig h t  b e  a n  a d ­
v e r s e  p a r t y  f o r  g i f t - t a x  p u r p o s e s .

M o r e  r e c e n t ly , in  Paxton v. Com­
missioner , th e  T a x  C o u r t  h e ld  th a t 
a  t ru s t  w a s  in c lu d e d  in  th e  s e t t lo r ’s 
e s ta te  w h e re  th e  t ru s te e  h a d  d is c r e ­
t io n  t o  a p p ly  in c o m e  a n d  p r in c ip a l 
a m o n g  a  c la s s  o f  p e r s o n s  in c lu d in g  
th e  s e t t lo r ;  th e  t ru s te e  w a s  th e  s e t t ­
l o r ’s s o n , w h o  a ls o  h a d  a  b e n e f ic ia l 
in te re s t  in  th e  t ru s t. T h e  ’f a x  C o u r t  
lo o k e d  t o  W a s h in g to n  s ta te  la w , b u t  
r e l i e d  p r im a r i ly  o n  th e  R e s ta te m e n t  
r u le , d is c u s s e d  e a r l ie r ,  t o  s u p p o r t  its 
h o ld in g . ”

O f f s h o r e  T r u s t s
I n  t h e  p a s t  f e w  y e a r s ,  t h e r e  h a s  

b e e n  c o n s id e r a b le  u s e  o f  t ru s ts  c r e ­
a t e d  in  th o s e  f o r e i g n  ju r i s d i c t i o n s  
t h a t  p r o v i d e  g r e a t e r  p r o t e c t i o n  
a g a in s t  c la im s  o f  c r e d i t o r s  t h a n  is 
a v a i la b le  u n d e r  A m e r i c a n  la w .  A  
s o - c a l le d  "a sse t p r o t e c t i o n  t ru s t ”  a l ­
l o w s  a g r a n t o r  t o  p r o t e c t  a s s e t s  
f r o m  h is  o r  h e r  c r e d i t o r s  w i t h o u t  r e ­
q u i r in g  th e  s e t t lo r  t o  r e l in q u i s h  a l l  
in te re s t  in  th e  a s s e ts  in  th e  t ru s t . In  
g e n e r a l ,  a s s e t p r o t e c t i o n  t ru s ts  a re  
t ru s ts  e s t a b lis h e d  in  fo r e ig n  ju r i s d ic ­
t io n s  th a t h a v e  l im i t e d  th e  r e c o u r s e  
o f  c re d i t o r s  to  t ru s t  a s s e ts .

T h e  s e le c t io n  o f  th e  f o r e ig n  ju r i s ­
d ic t i o n  in  w h ic h  th e  a s s e t  p r o t e c ­
t i o n  t r u s t  w i l l  b e  e s t a b l i s h e d  r e ­
q u i r e s  g re a t  c a re  b e c a u s e  o f  th e  e x ­
i s t e n c e  o f  t h e  E n g l i s h  “ S t a t u t e  o f  
E li z a b e th ”  ( p r e c u r s o r  t o  U .S . f r a u d ­
u le n t  c o n v e y a n c e  la w ,  d i s c u s s e d  
a b o v e ) ,  w h ic h  m a k e s  it  p o s s ib le  t o  
s e t  a s id e  a t r a n s fe r  th a t  is  in t e n d e d

t o  d e fe a t  fu t u re ,  b u t  c u r r e n t ly  u n ­
k n o w n ,  c r e d i t o r s .  S o m e  o f f s h o r e  
s ite s  h a v e  e n a c te d  "S ta tu te  o f  E li z a ­
b e th  o v e r r i d e ”  s t a tu te s  t o  c i r c u m ­
v e n t  a n y  q u e s t io n s  c o n c e r n in g  th e  
a p p l ic a b i l i t y  o f  th e  S ta tu te  o f  E liz a -  
bc ,h . S o m e  o f  th e  o f f s h o r e  s ite s  th a t 
h a v e  p a s s e d  su c h  le g is la t io n  a r e  th e  
B a h a m a s , B e rm u d a , th e  C a y m a n  Is ­
la n d s , th e  C o o k  Is la n d s  (w h ic h  a p ­
p e a r s  t o  o f f e r  p a r t i c u la r l y  s t r o n g  
p r o t e c t i o n  a g a in s t  c r e d i t o r s )  a n d  
G ib ra lt a r  . O th e r  c o n c e rn s  a re  p o li t i ­
c a l s ta b i li ty  an d  th e  a v a i la b i li t y  o f  a d ­
e q u a te  b a n k in g  a n d  o t h e r  f in a n c ia l 
s e rv ic e s  in  th e  c h o s e n  ju r is d ic t io n , 

A sse t p r o t e c t io n  t ru s ts  u s u a l ly  a re  
d e s ig n e d  s o  th a t t h e  s e t t lo r ,  u p o n  
c r e a t io n  o f  th e  tru s t, w i l l  e x p e r ie n c e  
n o  ta x  c o n s e q u e n c e s . In  a lm o s t  a l l 
c a s e s , a n  a s s e t p r o t e c t io n  t ru s t  w i l l  
b e  a  s o - c a l l e d  “ g r a n t o r  t r u s t ”  f o r  
f e d e r a l in c o m e  ta x  p u r p o s e s ,  w i th  
th e  r e s u lt  th a t th e  c r e a t o r  w i l l  c o n ­
t in u e  to  b e  t a x e d  o n  a l l  th e  t ru s t  in ­
c o m e  in  th e  s a m e  m a n n e r  a s  i f  h e  
o r  s h e  c o n t in u e d  to  o w n  th e  t ru s t  
p r o p e r t y  o u t r ig h t . I n  a d d i t io n ,  th e  
s e t t lo r  t y p ic a l ly  re ta in s  c e r t a in  p o w ­
e rs  o r  in te re s ts  s u f f ic ie n t  t o  r e n d e r  
th e  t r a n s fe r  t o  th e  t ru s t  a n  i n c o m ­
p le te  g i f t , t h e r e b y  a v o id in g  g i f t  ta x  
a n d  k e e p i n g  t h e  t r u s t  p r o p e r t y  
w ith in  th e  s e t t lo r ’s g r o s s  e s ta te  f o r  
e s ta te  t a x  p u rp o s e s . F o r  e x a m p le ,  in  
P r iv a te  L e t te r  R u lin g  9 5 3 6 0 0 2  (M a y  
1 2 , 1 9 9 5 )  ( n o t  p r e c e d e n t ) ,  t h e  IR S  
r u le d  th a t  a t ra n s fe r  t o  a n  o f f s h o r e  
t ru s t  w a s  in c o m p le t e  b e c a u s e  th e  
g r a n to rs  re ta in e d  a  lim it e d  p o w e r  o f  
a p p o in tm e n t  o v e r  th e  t ru s t p r o p e r t y .

T h e  N e w  A l a s k a  T r u s t  L a w  
E lim in a tio n  o f  th e  R u le  

A g a inst P erpe tu ities. U n d e r  th e  
A la s k a  T ru s t  L a w , a n  in t e re s t  in  a 
t ru s t  w i l l  n o t  f a i l  t o  b e  v a l i d  b e ­
c a u s e  it is n o n - v e s te d  i f  a l l  o r  p a r t  
o f  th e  in c o m e  o r  p r i n c i p a l  o f  th e  
tru s t m a y  b e  d is t r ib u te d , in  th e  d is ­
c r e t io n  o f  th e  t ru s te e , t o  a  p e r s o n  
w h o  is liv in g  w h e n  a  t ru s t  is c re a t ­
e d .  A s  a p r a c t i c a l  m a t t e r ,  t h is  
m e a n s  a  t ru s t c a n  b e  o f  p e r p e t u a l 
d u r a t i o n  p r o v id e d  th e  T ru s t e e  h a s  
d is c re t io n  t o  d is t r ib u te  t ru s t  in c o m e  
a n d  p r in c ip a l t o  th e  b e n e f ic ia r ie s , at 
le a s t  o n e  o f  w h o m  is  l i v i n g  w h e n  
th e  t ru s t  is c re a te d . (T h i s  m ig h t  b e  
c o n t r a s t e d  w ith  S o u th  D a k o t a  la w , 
w h ic h  p r o v id e s  th a t a  t ru s t  m a y  b e  
p e r p e tu a l i f  th e  t ru s te e  is a u th o r iz e d



t o  s e l l  t h e  t r u s t  a s s e t s  a n d  w i t h  
D e la w a r e  la w  w h ic h  h a s  a b o l i s h e d  
th e  r u le  a g a in s t  p e r p e t u i t i e s  in  its  
e n t i re ty , e x c e p t  w ith  r e s p e c t  t o  r e a l 
e s ta te  )  T h u s , a p e r p e t u a l t ru s t  n o w  
c a u  b e  c r e a t e d  u n d e r  t h e  la w  o f  
A la s k a  w h i c h  im p o s e s  n o  in c o m e  
ta x . A n d  i f  t h e  t ru s t  is  n o t  a  g r a n t o r  
t ru s t  (c a u s in g  th e  in c o m e  to  b e  a t­
t r i b u t e d  d i r e c t l y  t o  t h e  g r a n t o r ) ,  
s ta te  ( a n d  lo c a l )  in c o m e  t a x  c a n  b e  
a v o id e d  t o  th e  e x t e n t  t ru s t  in c o m e  
is n o t  c u r r e n t ly  d is t r ib u te d  to  b e n e ­
f i c i a r i e s  w h o  a r e  t a x  r e s id e n t s  o f  
s ta te s  ( o r  lo c a l i t i e s )  th a t im p o s e  in ­
c o m e  ta x .

SpendthH Jl Provisions. A la s k a  
la w  a ls o  w a s  a m e n d e d  e x p r e s s ly  t o  
p r o v id e  th a t  a  p e r s o n  w h o  t ra n s fe rs  
p r o p e r ly  in  tru s t m a y  d i r e c t  th a t th e  
in te re s t  o f  a  b e n e f ic ia ry  o f  th e  tru s t 
m a y  n o t  b e  e i t h e r  v o lu n t a r i ly  o r  in ­
v o lu n t a r i l y  t r a n s fe r r e d  b e f o r e  p a y ­
m e n t  o r  d e l iv e r y  o f  th e  p r o p e r t y  t o  
th e  b e n e f ic ia r y  b y  th e  t ru s te e . I t  fu r ­
t h e r  p r o v i d e s  th a t i f  th e  t ru s t  c o n -  
ta ‘ w  s u c h  a  t ra n s fe r  r e s t r ic t io n , th e  
re s t r ic t io n  p r e v e n t s  a  c r e d i t o r  e x is t ­
in g  w h e n  th e  t ru s t  is  c r e a t e d , a  s u b ­
s e q u e n t  c r e d i t o r  o r  a n y  o t h e r  p e r ­
s o n  f r o m  s e e k in g  to  s a t is fy  a  c la im  
o u t  o f  t h e  b e n e f ic ia r y ' s  in t e re s t  in  
t h e  t ru s t , s u b je c t  t o  f o u r  e x c e p t io n s

F i r s t ,  i f  t h e  s e t t l o r  r e t a i n s  t h e  
p o w e r  t o  r e v o k e  o r  t e rm in a t e  th e  
t ru s t , h is  o r  h e r  c r e d i t o r s  m a y  a tta c h  
th e  t ru s t  p r o p e r t y  t o  t h e  e x t e n t  c f  
th e  p o w e r  o f  r e v o c a t io n  o r  t e rm in a ­
t io n . H o w e v e r ,  a  p o w e r  t o  r e v o k e  
o r  t e r m i n a t e  d o e s  n o t  i n c lu d e  a 
p o w e r  t o  v e t o  d i s t r i b u t i o n s  f r o m  
th e  t ru s t  t o  a n o t h e r  b e n e f ic ia r y ,  th e  
r e t e n t i o n  o f  a  s p e c ia l t e s t a m e n ta r y  
p o w e r  o f  a p p o in tm e n t ,  o r  th e  r ig h t  
t o  r e c e iv e  a  d is tr i!  i o n  o f  in c o m e , 
c o r p u s  o r  b o th  in  th e  d is c r e t io n  o f  
a n o t h e r  p e r s o n , in c lu d in g  a  t ru s te e , 
o t h e r  t h a n  th e  s e t t lo r  o f  th e  t ru s t .  
T h e  v e t o  p o w e r  a n d  p o w e r  o f  a p ­
p o in tm e n t  m a y  b e  r e t a in e d  b y  th e  
g r a n t o r  t o  p r e v e n t  t h e  t r a n s f e r  t o  
th e  t ru s t  f r o m  b e in g  c o m p le t e  f o r  
f e d e r a l  g i f t - t a x  p u r p o s e s .  B y  t h e  
s a m e  t o k e n ,  r e te n t io n  o f  s u c h  p o w ­
e r s  w i l l  c a u s e  th e  a s s e t s  t o  b e  i n ­
c lu d a b le  in  th e  ^ r o s s  e s ta te  o f  th e  
g r a n t o r  a t  d e a th .

S e c o n d ,  c r e d i t o r s  o f  t h e  s e t t l o r  
m a y  a ls o  a t ta c h  p r o p e r t y  in  th e  t ru s t 
t o  t h e  e x t e n t  th a t  th e  t ru s t  in c o m e  
a n d  p r in c ip a l m u s t  b e  d is t r ib u te d  t o  
th e  g r a n t o r .

T h i r d ,  th e  t ra n s fe r  is v o id  w ith  r e ­
s p e c t  t o  c r e d i t o r s  i f  a t  t h e  t im e  o f  
t h e  t r a n s fe r  t o  t h e  t ru s t  t h e  s e t t lo r  
w a s  in  d e fa u lt  b y  3 0  o r  m o r e  d a y s  
in  m a k in g  a  p a y m e n t  d u e  u n d e r  a 
c h i ld  s u p p o r t  ju d g m e n t  o r  o r d e r . ”  

F o u r th , th e  t r a n s fe r  is  s u b je c t  '< 
a t ta c h m e n t  b y  th e  s e t t lo r ’s c r e d i t o r s  
i f  t h e  t r a n s f e r  w a s  i n t e n d e d ,  in  
w h o le  o r  in  p a r t , t o  h in d e r , d e la y  o r  
d e f r a u d  c r e d i t o r s  u n d e r  d ie  A la s k a  
f r a u d u l e n t  t r a n s f e r  la w .  (A S  
3 4 . 4 0 . 0 1 0 . )  H o w e v e r ,  a n  a c t i o n  t o  
c la im  t h e  t r a n s f e r  w a s  f r a u d u le n t  
m a y  n o t  b e  c o m m e n c e d  u n le s s  ( 1 )  
i f  th e  c la im a n t  w a s  a c r e d i t o r  w h e n  
th e  t ru s t  w a s  c r e a te d , th e  a c t io n  is 
b r o u g h t  w i t h i n  t h e  l a t e r  o f  f o u r  
y e a r s  a f t e r  th e  t r a n s fe r  to  th e  tru s t 
w a s  m a d e  o r  o n e  y e a r  a f t e r  t h e  
t ru s t  is o r  c o u ld  h a v e  b e e n  r e a s o n ­
a b l y  d i s c o v e r e d ,  o r  ( 2 )  i f  t h e  
c la im a n t  b e c o m e s  a  c r e d i t o r  a f t e r  
t h e  t r a n s f e r ,  t h e  a c t i o n  is  c o m ­
m e n c e d  w ith in  f o u r  y e a r s  a f t e r  th e  
t r a n s fe r  t o  th e  tru s t,

T h e  f o r e g o in g  m e a n s  th a t  i f  th e  
s e t t l o r  is  n o t  in  d e f a u l t  b y  3 0  o r  
m o r e  d a y s  o f  m a k in g  a c h i ld  s u p ­
p o r t  p a y m e n t , th e  t r a n s fe r  w a s  n o t  
in t e n d e d  t o  d e f r a u d  c r e d i t o r s  a n d  
th e  g r a n t o r  re ta in s  n o  p o w e r  t o  re ­
v o k e  o r  t e rm in a t e  th e  t ru s t  o r  th e  
m a n d a to r y  r ig h t  t o  r e c e iv e  in c o m e  
o r  p r i n c i p a l  b u t  o n l y  r e t a in s  t h e  
r ig h t  t o  r e c e iv e  a d is t r ib u t io n  in  th e  
d is c r e t io n  o f  a  t ru s te e , c r e d i t o r s  o f  
th e  g r a n t o r  c a n n o t  r e a c h  th e  a ss e ts  
c o n t a in e d  in  th e  A la s k a  tru s t. I f  th e  
g r a n t o r  re ta in s  th e  p o w e r  t o  v e t o  a 
d i s t r ib u t i o n  t o  o t h e r  b e n e f ic i a r i e s  
a n d  a  s p e c ia l t e s t a m e n t a r y  p o w e r  
o f  a p p o in tm e n t  o r  s im i la r  r ig h t , th e  
t r a n s fe r  t o  th e  t ru s t  w i l l  n o t  b e  c o m ­
p le t e  f o r  g ift  a n d  e s ta te  t a x  p u r p o s ­
e s  e v e n  th o u g h  it is n o t  s u b je c t  to  
th e  c la im s  o f  th e  g r a n t o r ’s  c re d it o r s . 
O n  th e  o t h e r  h a n d ,  i f  t h e  g r a n t o r  
r e t a in s  n o  s u c h  p o w e r  t o  v e t o  o r  
p o w e r  o f  a p p o i n tm e n t  o r  s im i la r  
r ig h t , th e  t ra n s fe r  t o  th e  t ru s ’ w i i l b e  
c o m p le t e  f o r  e s ta te  a n d  g i f t  ta x  p u r ­
p o s e s . T h u s , th e  A c t o f f e r s  f le x ib i l i ­
ty  t o  in t e g r a t e  c r e d i t o r  p r o t e c t i o n  
w ith  th e  g r a n t o r ’s t a x  a n d  o t h e r  e s ­
ta te  p la n n in g  o b je c t iv e s .

T h e  R u l e  f o r  M a k i n g  t h e  
T r u s t  A l a s k a n

A l t h o u g h  f o u r  o t h e r  j u r i s d i c ­
t io n s  (D e la w a r e ,  S o u th  D a k o t a ,  Id a ­
h o  a n d  W is c o n s in )  a l l o w  t ru s ts  t o

la s t  p e r p e t u a l l y  i n  t h e i r  ju r i s d i c ­
t io n s , n o  s t a tu to ry  g u id a n c e  is  p r o ­
v id e d  b y  t h e i r  la w s  a s  t o  w h a t  c o n ­
n e c t i o n  o r  n e x u s  i s  s u f f i c i e n t  t o  
c a u s e  t h e i r  s t a t e ’s  l a w  t o  a p p ly  t o  
th e  t ru s t . T h e  A la s k a  s ta tu te , h o w ­
e v e r , p r o v id e s  a n  e x p l i c i t  r u le  a s  t o  
w h a t m a k e s  a  t ru s t  a n  A la s k a n  tru s t 
f o r  b o t h  t h e  p u r p o s e  o f  a v o i d i n g  
th e  r u le  a g a in s t  p e rp e t u i t ie s  a n d  th e  
p u r p o s e  o f  c re a t in g  a  tm s t  th a t  w i l l  
n o t  b e  s u b je c t  t o  c la im s  o f  th e  s e t t ­
lo r ' s  c r e d i t o r s .  F i r s t ,  s o m e  o f  t h e  
t ru s t  a s s e t s  m u s t  b e  d e p o s i t e d  in  
th e  s ta te  a n d  b e  a d m in is t e r e d  b y  a 
" q u a l i f i e d  p e r s o n . "  D e p o s i t e d  in  
A la s k a  m e a n s  h e ld  i n  a c h e c k i n g  
a c c o u n t , t im e  d e p o s i t ,  c e r t i f ic a te  o f  
d e p o s i t ,  b r o k e r a g e  a c c o u n t ,  t r u s t  
c o m p a n y  f id u c ia r y  a c c o u n t  o r  o th e r  
s im i la r  a c c o u n t  lo c a t e d  in  A la s k a . A  
“ q u a l i f i e d  p e r s o n "  is  a n  A la s k a n  
d o m i c i l i a r y  o r  a n  A la s k a n  t r u s t  
c o m p a n y  o r  b a n k .  S e c o n d ,  t h e  
A la s k a n  t r u s t e e ' s  d u t i e s  m u s t  a t  
le a s t  in c lu d e  a n  o b l ig a t i o n  t o  m a in ­
ta in  r e c o r d s  f o r  th e  t ru s t  ( o n  a n  e x ­
c lu s iv e  o r  n o n e x c lu s i v e  b a s is  w i th  
o th e r  t ru s te e s )  a n d  th e  o b l ig a t i o n  to  
p r e p a r e  o r  a r r a n g e  f o r  th e  p r e p a r a ­
t io n  o f  in c o m e  ta x  r e tu rn s  th a t  m u s t  
b e  f i l e d  b y  t h e  t r u s t  ( a g a i n  o n  a n  
e x c lu s i v e  b a s is  o r  o n  a  n o n e x c lu ­
s i v e  b a s i s  w i t h  o t h e r  t r u s t e e s ) .  
T h i r d ,  p a r t  o f  t h e  a d m in i s t r a t i o n  
m u s t  o c c u r  in  th e  s ta te .

S o m e  C o n t r a s t s  t o  F o r e i g n  
A s s e t  P r o t e c t i o n  T r u s t s

A l t h o u g h  a n  A m e r i c a n  n o w  is  
a b le  t o  c r e a t e  a n  A la s k a n  t ru s t  o f  
w h ic h  h e  o r  s h e  is  a  d i s c r e t i o n a r y  
b e n e f ic ia ry  w h ic h  w i l l  b e  p r o t e c t e d  
f r o m  th e  c la im s  o f  h is  o r  h e r  c r e d i ­
t o r s ,  a n  A la s k a  t r u s t  w  i l l  n o t  p r o ­
v id e  th e  s a m e  le v e l  o f  p r a c t ic a l p r o ­
t e c t i o n  f r o m  c la im s  o f  c r e d i t o r s  
w h ic h  m a y  b e  a f f o r d e d  t o  a  t ru s t  
c r e a te d  in  o n e  o f  th e  o f f s h o r e  ju r i s ­
d ic t io n s ,  s u c h  a s  th e  C o o k  I s la n d s  
o r  th e  B a h a m a s . T h e  la w s  o f  s u c h  
o f f s h o r e  ju r i s d ic t io n s  t y p ic a l ly  h a v e  
e x t r e m e ly  s h o r t  s t a tu te s  o f  l im i t a ­
t i o n s  b e f o r e  t h e  p e r i o d  t o  c o m ­
m e n c e  a n  a c t io n  c la im in g  th e  t ra n s ­
f e r  to  th e  tm s t  w a s  f r a u d u le n t  r u n s  
w h ic h , a s  a p r a c t ic a l m a t te r , c a n n o t  
b e  m e t  b y  a  c r e d i t o r  e s p e c i a l l y  i f  
th e  t ru s t  is  c r e a t e d  a n d  fu n d e d  s u f ­
f i c ie n t ly  in  a d v a n c e  o f  th e  e n t r y  o f  
a  f in a l ju d g m e n t  a g a in s t  th e  d e b t o r  
in  a n  A m e r ic a n  c o u r t . S e c o n d , th e



j u r i s d i c t i o n  m a y  p r o h i b i t  t h e  e n ­
f o r c e m e n t  o f  A m e r ic a n  ju d g m e n t s .  
T h a t  m e a n s  th e  a c t io n  m u s t  b e  r e ­
t r ie d  in  d ie  o f f s h o r e  ju r is d ic t io n . A s  
a  p ra c t ic a l m a t te r , th a t  m a y  w e l l  b e  
im p o s s ib le .  B e c a u s e  A la s k a  is  o n e  
o f  t h e  A m e r ic a n  s t a t e s ,  its  c o u r t s  
w i l l  b e  r e q u i r e d  t o  g i v e  f u l l  fa i t h  
a n d  c re d it  to  a n y  ju d g m e n t  o f  a s is ­
t e r  s t a t e  a l t h o u g h ,  a s  in d ic a t e d ,  a 
ju d g m e n t  a g a in s t  t h e  d e b t o r  w i l l  
n o t  b e  e n fo r c e a b le  a g a in s t  th e  A la s ­
k a  t r u s t  u n le s s  t h e r e  is  a  f i n d in g  
th a t  t h e  t r a n s fe r  t o  th e  t ru s t  w a s  a 
f r a u d u le n t  t r a n s fe r  o r  s o m e  o t h e r  
r e a s o n  f o r  v o id in g  th e  t ru s t , s u c h  as 
th e  g r a n t o r  h a v in g  b e e n  in  d e fa u lt  
b y  3 0  o r  m o r e  d a y s  in  c h i ld  s u p p o r t  
p a y m e n ts  a t th e  t im e  th e  t ru s t  w a s  
c r e a t e d .  T h i r d ,  a t  l e a s t  s o m e  o f  
th e s e  o f f s h o r e  ju r is d ic t io n s  e x p l ic i t ­
l y  e x c lu d e  s o m e  c la im a n t s  f r o m  
c o n t e n d in g  a t r a n s fe r  w a s  f r a u d u ­
le n t . F o r  in s ta n c e , in  s o m e  c a s e s , a 
c la im  fo u n d e d  o n  a  d o m e s t ic  r ig h t  
( s u c h  a s  a n  e q u i t a b le  d i s t r ib u t i o n  
c la im  t o  p r o p e r t y  in  th e  e v e n t  o f  a 
d i v o r c e )  c a n n o t  b e  b r o u g h t  a g a in s t 
a t ru s t  s itu a te d  in  th a t  ju r is d ic t io n .

I n  s o m e  w a y s , h o w e v e r ,  a  f o r ­
e ig n  a s s e t  p r o t e c t io n  t ru s t  m a y  b e  
le s s  d e s i r a b le  th a n  a n  A la s k a  t ru s t. 
O b v io u s ly ,  th e re  is g r e a t e r  p o l i t i c a l 
r i s k  in  th e s e  o f f s h o r e  ju r i s d ic t i o n s  
th a n  t h e r e  is in  th e  U n ite d  S ta te s . In  
a d d i t i o n ,  n e w  “ a n t i - f o r e i g n  t ru s t "  
p r o v i s i o n s  a d d e d  t o  t h e  I n t e r n a l  
R e v e n u e  C o d e  (s e e , e .g . ,  C o d e  S e c . 
6 0 4 8 )  w i l l  n o t  a p p ly  t o  a n  A la s k a  
t ru s t . A i s o ,  it  m a y  b e  th a t  a  c o u r t  
w o u ld  b e  m o r e  p r o n e  t o  v ie w  th e  
c r e a t i o n  o f  a  f o r e ig n  a s s e t  p r o t e c ­
t i o n  t ru s t  a s  a n  a t te m p t  t o  r e m o v e  
o r  s e c re t e  a sse ts  th a n  it w o u ld  th e  
c r e a t io n  o f  a n  A la s k a  t ru s t. In  a r e ­
c e n t  b a n k r u p t c y  c o u r t  c a s e ,  t h e  
c o u r t  e x p re s s e d  c o n s id e r a b le  h o s t i l­
i t y  t o  t h e  c r e a t i o n  o f  a n  o f f s h o r e  
t r u s t  a n d  u l t im a t e ly  a p p l i e d  N e w  
Y o r k  la w  t o  d e te rm in e  w h e th e r  th e  
d e b t o r  h a d  re ta in e d  a  p r o p e r t y  i n ­
te re s t  in  th e  tru s t (w h ic h  w a s  e s t a b ­
l i s h e d  u n d e r  J e r s e y  la w )  f o r  p u r p o s ­
e s  o f  d e t e r m i n i n g  w h e t h e r  h e  
s h o u ld  b e  d e n ie d  a d i s c h a r g e  in  
b a n k ru p t c y .  It  a p p e a r s ,  h o w e v e r ,  
th a t  th is  c a s e  m a y  h a v e  t u r n e d  o n  
th e  r a th e r  e x t r a o r d in a r y  fa c ts , w h ic h  
t h e  c o u r t  a p p a r e n t ly  p e r c e i v e d  a s  
in v o lv in g  a  c o u r s e  o f  d e c e p t io n  a n d  
c o n c e a lm e n t  o f  a s s e t s  b y  t h e  
d e b t o r .

O p t i o n s  U n d e r  t h e  A l a s k a  
T r u s t  A c t

A  s i g n i f i c a n t  o b s t a c l e  to  th e  m a k ­
in g  o f  l i f e t im e  t r a n s fe r s  is t h a t  th e  
p r o p e r t y  o w n e r  is t h e n  c u t  o f f  f r o m  
t h e  p r o p e r t y .  F o r  e x a m p le ,  s o m e  
p e r s o n s  a re  w i l l in g  t o  m a k e  a  g ift , 
a n d  a n t i c i p a t e  t h a t  t h e y  w i l l  b e  
c o m fo r t a b le  w i th o u t  th e  g i f t e d  a sse t 
a n d / o r  th e  in c o m e  t h e r e f r o m  u n d e r  
t h e  m o s t  l i k e l y  s c e n a r i o s ,  b u t  a r e  
c o n c e r n e d  a b o u t  a  " d is a s te r "  s i tu a ­
t i o n  in  w h ic h  th e y  m ig h t  n e e d  a c ­
c e s s  t o  th e  fu n d s . T h e y  m a y  n o t  b e  
a t  a l l  c o n c e r n e d  a b o u t  p r o t e c t in g  
a s s e t s  f r o m  c r e d i t o r s .  I n  s u c h  a 
c a s e , a n  o f f s h o r e  t ru s t  m a y  b e  a p ­
p r o p r ia t e  t o  c o n s id e r . P r e c is e ly  b e ­
c a u s e  th e  n o rm a l U .S . r u le  p e rm i t ­
t in g  c re d ito r s  t o  re a c h  th e  tru s t d o e s  
n o t  a p p ly ,  th e  fa c t th a t  th e  g r a n t o r  
is a  p e rm is s ib le  b e n e f ic ia r y  o f  t ru s t  
in c o m e  a n d / o r  p r in c ip a l in  th e  d is ­
c r e t i o n  o f  a n  in d e p e n d e n t  t r u s t e e  
s h o u ld  n o t  r e n d e r  t h e  g i f t  i n c o m ­
p le t e  a n d  i n c lu d a b le  in  th e  e s ta te  
u n d e r  C o d e  S e c . 2 0 3 6  o r  2 0 3 8 .  
T h u s , th e  t ru s t c a n  b e  s t ru c tu re d  s o  
th a t  th e  t ra n s fe r  is a  c o m p le t e d  g i f t  
u p o n  c r e a t io n . G i f t  t a x  w o u ld  b e  
p a id  ( o r  u n i f ie d  c re d it  a p p l i e d ) .  In  
th a t  w a y , th e  " n o rm a l”  e s ta te  p la n ­
n in g  b e n e fit s  o f  r e m o v in g  g i f t e d  a s ­
s e t s  a n d  th e  a p p r e c i a t i o n  t h e r e o n  
f r o m  th e  e s ta te  a re  a c h ie v e d . H o w ­
e v e r ,  th e  T ru s te e  c a n  g iv e  th e  s e t t ­
l o r  a c c e s s  to  th e  tru s t a s s e ts .

T h e s e  s a m e  o p p o r t u n i t i e s  a r e  
n o w  a v a i la b le  t o  A m e r ic a n s  u s in g  
A la s k a  tru s ts . F o r  e x a m p le ,  a n  in d i ­
v i d u a l  c o u l d  c r e a t e  a  s o - c a l l e d  
"C ru m m e y  t ru s t ”  in  A la s k a  f o r  th e  
b e n e f i t  o f  h im s e l f  o r  h e r s e l f  a s  w e l l  
a s  m e m b e rs  o f  h is  o r  h e r  fa m i ly  a n d  
p r o t e c t  t r a n s fe r s  t o  t h e  t ru s t  f r o m  
g i f t  t a x  u s in g  a n n u a l  e x c lu s i o n s  
w i t h  r e s o e c t  t o  t h e  o t h e r  f a m i l y  
m e m b e r s .  F o r  in s t a n c e , a  w o m a n  
w h o  is m a r r ie d  a n d  h a s  tw o  c h i l ­
d r e n  c o u ld  t r a n s fe r  u p  t o  $ 5 0 , 0 0 0  
u n d e r  th e  p r o t e c t io n  o f  th e  a n n u a l 
e x c lu s io n  u n d e r  C o d e  S e c . 2 5 0 3 ( c )  
g r a n t i n g  h e r  h u s b a n d  a n d  e a c h  
c h i ld  th e  r ig h t , re s p e c t iv e ly , t o  w i th ­
d r a w  $ 1 0 ,0 0 0  a n d  $ 2 0 ,0 0 0  f r o m  th e  
t ru s t .  T h e  t r a n s fe r s  t o  s u c h  a  t ru s t  
c r e a te d  u n d e r  A la s k a  la w  w o u ld  b e  
c o m p le t e  a n d  s h o u ld  b e  e x c lu d a b le  
f r o m  th e  g r a n t o r ’s e s t a t e  a t d e a th  
e v e n  th o u g h  th e  g r a n t o r  is e l ig ib le ,  
a l t h o u g h  n o t  e n t i t l e d ,  t o  r e c e i v e

d is t r ib u t io n s  f r o m  th e  tm s t  i n  th e  
d i s c r e t i o n  o f  a  t r u s t e e  o t h e r  t h a n  
h im s e l f  o r  h e r s e l f .  O f  c o u r s e ,  th e  
b e n e f ic ia r ie s  m a y  e x e rc is e  th e  p o w ­
e rs  o f  w i th d ra w a l s o  th a t  t h e r e  is  n o  
p r o p e r t y  le f t  in  th e  t ru s t  f r o m  w h ic h  
th e  g r a n t o r  c o u ld  b e n e f i t .  I n  a d d i ­
t io n , t o  th e  e x t e n t  th a t  th e  p o w e r s  
o f  w i th d ra w a l h a v e  n o t  la p s e d  ta x -  
f r e e  p u rs u a n t  t o  C o d e  S e c . 2 5 1 4 ( e )  
a n d  2 0 4 1 ( b ) ( 2 ) ,  th e  p r o p e r t y  s u b je c t  
t o  th e  p o w e is  o f  w i t h d r a w a l w i l l  b e  
in c lu d a b le  u n d e r  C o d e  S e c . 2 0 4 1 ( a )  
in  th e  g r o s s  e s ta te s  o f  th e  p o w e r -  
h o ld e rs .

A n  in d i v id u a l a ls o  c o u ld  c r e a t e  
a n  A la s k a  t r u s t  a n d  t r a n s f e r  t h e  
a m o u n t  o f  h is  o r  h e r  r e m a in in g  g i f t  
t a x  e x e m p t i o n  e q u i v a le n t  (w h i c h  
c a n  b e  a s  g re a t  a s  $ 6 0 0 , 0 0 0 )  a n d  r e ­
m a in  a  b e n e f i c i a r y  e l i g i b l e  t o  r e ­
c e iv e  d is t r ib u t io n s  in  th e  d is c r e t io n  
o f  a  t r u s t e e  o t h e r  t h a n  h im s e l f  o r  
h e r s e l f  a n d  a v o id  h a v in g  th e  p r o p ­
e r ly  in c lu d a b le  in  h is  o r  h e r  e s ta te . 
T h is  p r o v id e s  a n  o p p o r t u n i t y  t o  r e ­
m o v e  th e  in c o m e  a n d  a p p r e c ia t io n  
e a rn e d  o n  th e  p r o p e r t y  d u r in g  th e  
b a la n c e  o f  h is  o r  h e r  l i f e t im e  f r o m  
h is  o r  h e r  g ro s s  e s ta te  e v e n  th o u g h  
th e  g r a n t o r  h a s  r e t a in e d  th e  p o s s i ­
b i li t y  o f  re c e iv in g  a s s e ts  b a c k  in  th e  
d is c re t io n  o f  th e  t ru s te e  i f  a p p r o p r i ­
a te  c i r c u m s t a n c e s  a r i s e .  S im i la r ly ,  
a n  in d iv id u a l c o u ld  m a k e  a  t ra n s fe r ,  
w h ic h  is  c o m p le t e  f o r  e s t a t e  a n d  
g ift  ta x  p u rp o s e s ,  t o  a n  A la s k a  tm s t , 
o f  w h ic h  h e  o r  s h e  is e l ig ib le  t o  r e ­
c e iv e  d is t r ib u t io n s , e q u a l t o  h is  o r  
h e r  r e m a in in g  G S T  e x e m p t i o n  u n ­
d e r  C o d e  Sec . 2 6 3 1 ( a )  w h ic h  c a n  b e  
a s  g re a t  $1 m i l l i o n .  T h is  w o u ld  a l ­
l o w  t h e  a m o u n t  p r o t e c t e d  f r o m  
g e n e ra t io n - s k ip p in g  t r a n s fe r  t a x  t o  
in c r e a s e  b y  p o s t - t r a n s f e r  i n c o m e  
a n d  a p p r e c i a t i o n  d u r i n g  t h e  b a l ­
a n c e  o f  t h e  t r a n s f e r o r ' s  l i f e t im e  
e v e n  th o u g h  th e  g r a n t o r  is  a n  e l ig i ­
b le  b e n e f ic ia ry  o f  th e  t ru s t.

T h e  e n t i t l e m e n t  t o  p a y m e n t s  
f r o m  a g r a n t o r  r e t a i n e d  a n n u i t y  
tm s t  (G R A T ) d e s c r ib e d  in  C o d e  S ec . 
2 7 0 2 ( b ) ( 1 )  o r  g r a n t o r  r e ta in e d  u n i ­
t r u s t  ( G R U T )  d e s c r i b e d  in  C o d e  
S ec . 2 7 0 2 ( b ) ( 2 )  m u s t  t e rm in a te  p r i o r  
t o  th e  d e a th  o f  t h e  g r a n t o r  o r  th e  
tm s t  a s s e t s  w i l l  b e  i n c lu d a b le ,  in  
w h o le  o r  in  p a r t , in  th e  g r a n t o r ’s  e s ­
t a t e . ”  H o w e v e r ,  i f  t h e  G R A T  o r  
G R U T  is c re a te d  u n d e r  A la s k a  la w , 
th e  p r o p e r t y  m a y  c o n t in u e  in  tm s t  
a f t e r  th e  g r a n t o r ’s  a n n u i t y  o r  u n i -



t r u s t  t e rm  e n d s ,  a n d  t h e  g r a n t o r  
t h e r e a f t e r  c o u ld  b e  e l i g i b le  t o  r e ­
c e iv e  d i s t r i b u t i o n s  f r o m  t h e  t r u s t  
w i th o u t  c a u s in g  th e  t ru s t  t o  b e  in ­
c lu d a b le  in  h is  o r  h e r  e s t a t e ,  p r o ­
v id e d  t h e  g r a n t o r  s u r v iv e s  th e  a n ­
n u ity  o r  u n i t ru s t  te rm .

C o n c l u s i o n s
T h e  d u a l  g o a l s  o f  a s s e t  p r o t e c ­

t io n  a n d  r e d u c t i o n  in  t a x a t i o n  a r e  
o f t e n  c o m p a t ib le  a n d  c o m p le m e n ­
ta ry . T h e  n e w  A la s k a  T ru s t  A c t p r o ­
v id e s  a n  o p p o r t u n i t y  f o r  A m e r ic a n s  
in  a l l  s ta te s  t o  c re a te  tn is ts  in  A la s k a  
w h ic h  m a y  h e lp  a c h ie v e  b o t h  g o a ls . 
A lt h o u g h  n o t  p r o v i d i n g  a l l  o f  th e  
p r a c t i c a l  p r o t e c t i o n  t h a t  m a y  b e  
a v a i la b le  t h r o u g h  s im i la r  t ru s ts  c r e ­
a te d  in  o f f s h o r e  ju r is d ic t io n s , m a n y  
A m e r ic a n s  w i l l  p r e f e r  f o r  t h e i r  a s ­
se ts t o  r e m a in  in  th e  U n i t e d  S ta te s . 
F o r  th e m , A la s k a  t ru s ts  m a y  b e  c o n ­
s id e r e d . A lt h o u g h  n o t  d is c u s s e d  in  
d e t a i l  in  t h i s  a r t i c le ,  m a k i n g  t h e  
t ru s t  p e r p e t u a l m a y  o f f e r  a d d i t io n a l 
f i n a n c i a l ,  t a x  a n d  e s t a t e  p la n n in g  
b e n e f it s . ♦
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S e l f - S e t t l e d  E s t a t e  P l a n n i n g  T r u s t s
The Alaska Act opens a new dimension in estate 

planning for Americans. They can now make lifetime 
transfers, which are complete for federal gift and 
estate tax purposes, to an Alaska trust of which the 
grantor is eligible; but not entitled, to receive distribu­
tions in the discretion of a trustee (other than himself 
or herself).’ Such self-settled Alaska trusts could be 
used for virtually all lifetime estate planning transfers.

For instance, an individual may make transfers 
under the protection of the Internal Revenue Code 
§2503(b) gift tax annual exclusion by transferring 
property to an annual exclusion or so-called “Crum- 
mey” trust, which provides that certain individuals 
(such as a transferor's spouse, descendants, and per­
haps others, but not the grantor) can withdraw proper­
ty transferred to the trust up to the amount of annual 
exclusions not used elsewhere. With an Alaska trust, 
the grantor may remain eligible to receive distribu­
tions of trust property in the discretion of a trustee 
other than the grantor without causing the trust assets 
to be includable in his or her estate. From an estate 
planning perspective, the grantor will want distribu­
tions to him or her to be minimised, because such dis­
tributions diminish the estate tax planning benefits of 
having made completed transfers to the trust that oth­
erwise would be excludable from his or her estate.

If.an agreement that the grantor would receive the 
income from or the use of the assets held by the trust 
may be inferred from the circumstances, the assets 
almost certainly will be includable in the grantor’s 
estate, under Code §2036(a)(l), even when coupled 
with the finding that the grantor had no legal entitle­
ment to such income or use. See, e.g., Estate of Skin­
ner v. U.S.. 197 F. Supp. 726 (E.D. Pa. 1961), aff'd,
316 F. 2d 517 (3rd Cir. 1963). On the other hand, only 
occasional use of trust assets or occasional receipt of 
trust income should avoid any such inference. See, 
e.g., Estate of Wells v. Commissioner, supra. Actual 
retention of the property or the income (that is, the 
failure actually to transfer the property or the income 
to another) may also result in estate tax inclusion. See, 
e.g.. Lee v. United States, 86-1 U.S.T.C. 1 13,649 
(CCH)(W.D. Ky. 1986).
A n n u a l  E x c l u s i o n  T r u s t s

Not infrequently, a Crummey trust will acquire 
one or more life insurance contracts on the life of the 
grantor or on the lives of the grantor and the grantor’s 
spouse. Ownership of the policies by the trust is an 
attempt to keep the proceeds paid at death from inclu­
sion in the estate(s) of the insured(s). If the insured 
holds no ’’incident of ownership" in the policy at or 
within three years of death, and if the proceeds are not 
paid to the estate of the insured, the proceeds should

not be included in the insured’s gross estate. Code 
' §2035,2042.

If the terms of an annual exclusion (or another 
type) Alaska trust that acquires a cash value life insur­
ance contract provide merely that the trustee may, in 
the exercise of its discretion, distribute trust assets to 
the grantor, the incidents of ownership in the contract 
should not be attributed to the insured grantor so as to 
cause the proceeds to be includable in his or her estate. 
See, e.g., PLR 9434028 (incidents of.ownership held 
by a trust are not automatically attributed to the bene­
ficiary whose life is insured if the beneficiary is not a 
trustee). .

This provides an opportunity for the grantor, 
through the exercise of discretion of a trustee other 
than himself or herself, to be eligible to receive cash 
value in the policy without causing the proceeds paid 

\ at death to be inciudable in his or her estate..
t* *

Unified Credit, GST Exemption, and Other IVusts
One of the most effective lifetime planning tech­

niques is to transfer as early as possible in life the 
amount protected from gift tax by reason of the unified 
credit allowable under Code Sec. 2010 or by reason of 
the amount of GST exemption under Code Sec. 2631. 
Use of the unified credit (which under the Taxpayer 
Relief Ac’ of 1997 will increase commencing in 1998 
and continuing through 2006) early in life can result in 
a very large amount being excludable from the trans­
feror’s estate. The early use of the $1 million GST 
exemption (which under the Taxpayer Relief Act of 
1997 is indexed for inflation) can be even more effec­
tive from an estate planning perspective. In the long 
run, because the GST exemption can be used to avoid 
wealth transfer tax on property as it passes .from one 
generation to the next without limit, the use of the 
GST exemption to avoid tax may be even more impor­
tant than use of the unified credit. (As noted earlier, an 
Alaska trust can be structured so it can last perpetual­
ly. Also, Alaska has no income tax.)

The remainder following the grantor’s retained 
interest term in a grantor retained annuity trust 
(GRAT), grantor retained unitrust (GRUT), or grantor 
retained income trust (GRIT), including a qualified 
personal residence trust, can pass outright to others or 
remain in trust. In most jurisdictions in the United 
States, the property will continue to be includable in 
the grantor’s estate if the grantor is eligible to receive 
continuing distributions in the discretion of a trustee 
after the grantor’s entitlement to payments ceases, 
because the grantor’s creditors will be able to attach 
the trust assets. See Rev. Rul. 77-378, supra. Howev­
er. if the GRAT, GRUT, or GRIT is an Alaska trust, the 
property should not be includable in the grantor's 
estate after the annuity, unitrust, income, or use term
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IRC § 754. Moreover, entities treated as partnerships for 
income tax purposes can be much more flexible in for­
mation, operation and ownership than so-called S corpo­
rations. Subject to certain exceptions (such as for 
domestic (U.S.) corporations), an entity may elect on its 
first tax return filed after 1997 to be treated as a partner­
ship (or, alternatively, as a corporation) for federal 
income tax purposes.

Entities treated as partnerships, in certain circum­
stances, can be used to enhance the protection of assets 
from claims of creditors. First, “buy-out" provisions 
contained in a partnership agreement (or other docu­
ment) sometimes provide other owners or the entity 
itself the right to buy partnership interests (or compara­
ble interests in a LLC) from a partner who becomes 
bankrupt. Although these "triggered by bankruptcy" 
provisions sometimes are not enforceable, they may be 
enforceable in certain other cases. In any event, their 
mere .existence may chill a creditor from attempting to 
attach a partnership interest. Second, as a general mat­
ter, any creditor who does succeed to the economic 
interest of the bankrupt partner but does not become a 
partner (because, for example, state law or the partner­
ship agreement so provides) nonetheless may be taxed 
apparently on a pro rata portion of the income, even if 
no distributions are made. Sec Rev. Rul. 77-137,1977- 
1 C.B. 178. This may make the attached interest in the 
partnership a liability in the hands of the creditor 
(because it may generate an income tax liability with­
out a concomitant distribution of cash or other assets,) 
which may cause the creditor to agree to disgorge the 
asset at a lower price or possibly to abandon it. Under 
the law of virtually all jurisdictions, however, a court 
having jurisdiction over the partnership may order its 
liquidation for any “equitable" reason. See, e.g., 8A 
N.Y. Cons. Law §121-802. In addition, under those 
state laws that otherwise permit a partner to demand to 
be bought out upon six month's notice (which is the 
default rule contained in the Revised Uniform Limited 
Partnership Act), a creditor might convince a court that 
a creditor should be able to exercise that power to be 
liquidated out.

Under the now Alaska law, a court will be able to 
order the dissolution of a partnership Or limited liabil­
ity company only if it determines that it is impossible 
for the enterprise to continue to operate. Therefore, 
the court will be unable to order a liquidation merely 
for an "equitable" reason. In addition, unlike the 
default rules under most state laws, an Alaska limited 
partnership or limited liability company does not go 
out of existence upon the death of a general partner of 
a limited partnership or of a member of an LLC.

Limited partnerships and LLCs are widely used 
fcr estate planning. They can accomplish many goals, 
including providing a family unit with an opportunity

to shift income more efficiently, share in lower broker­
age and investment advisory fees, and centralize and 
harmonize the management of assets and investment 
decisions. Use of these entities changes the nature of 
what is owned. In other words, family members no 
longer own an interest in the assets owned by the part­
nership or LLC, but rather own interests in the partner­
ship or LLC. Because the nature of the family's inter­
est changes, so does it value. Often, the value is 
reduced. Lower value may mean lower gift, estate, or 
generation-skipping transfer tax when an interest is 
transferred. It can also mean a smaller "step-up" in 
income tax basis at death. See IRC §1014.

The Internal Revenue Service has shown a strong 
and growing inclination to disregard the existence of 
the partnership (or LLC) when disregarding its exis- 

, tence would result in a larger value for estate, gift, or 
generation-skipping, transfer tax purposes, and thus,u 
higher taxes. The Service’s attack, to date, has 
revolved around four primary arguments. See, gener­
ally, Aucutt, "More on Deathbed FLPs,” 9  Probate 
Practice Report 1 (August 1 9 9 7 ) ,  for a discussion of 
some of these arguments. • ^

First, the IRS has contended that tire taxpayer may 
be making a gift upon formation of the entity to other 
equity owners (e.g., partners) if the taxpayer receives 
back an interest worth less than what he or she con- "  
tributed. The argument may not be sound. For exam- ; 
pie, upon termination any such “gift" to the other part­
ners may be offset by a "gift" back from the others. If 
so, any transfer upon formation must be for full consid-*’• 
eration and cannot be a gift. At least in some cases, the r- 
courts have not completely dismissed the argument that - 
a gift can be made upon formation, thus this argument 
should not be disregarded in forming a limited partner­
ship or LLC. Cf. Estate ofTrenchard v. Commissioner, 
T.C. Memo 1995-232. See, also, Hom, “Limited Part­
nerships: Some Thoughts and Theories about Key 
Issues." 23 ACTEC Notes 37 (Summer 1 9 9 7 ) .

Second, the IRS has contended that the existence 
of the partnership should not be respected in those 
cases where the partnership was fonned only for tax 
reduction reasons, at least if its existence has no other 
substantial economic impact. It appears more likely 
that there will have been a smaller non-tax impact if a 
transfer of partnership units occurs immediately after 
the formation of the entity. See, e.g., National Office 
Technical Advice Memorandum (NOTAM) 9719006 
(formation of partnership by individual who was ter­
minally ill and died two days after partnership was 
formed). See. also, NOTAM 9723009 (formation 54 
days before death), and NOTAM 9725002 (formation 
two months before death).

Third, the Internal Revenue Service also has 
recently contended that the existence of the partner-



limited liability companies last indefinitely (just as 
:orporations do). In addition, as a matter of default 
Alaska law, the terms of a partnership agreement (or 
governing documents of a limited liability company) 
can only be changed with the unanimous of all part­
ners (or members of an LLC). Hence, if there is any 
partner who is not a family member (such as a niece or 
nephew), the family will not be able to remove the 
restriction and, accordingly, it should not constitute an 
applicable restriction the existence of which may be 
disregarded under IRC §2704(b).

Alaska has also eliminated any right of a limited 
partner or LLC member to demand to be bought out on ' 
six months’ notice. In fact, under default state law, a 
partner or member is entitled to distributions only as ■ 
provided in the governing documents. Moreover, 
unlike the default rules rnder the law of virtually all \ 
the other states, neither a limited partnership nor a lim- 
ited liability company is dissolved under Alaska law 
upon the death of any general partner or member. 
Rather, a limited liability company continues for as 
long as there -is one member. A limited partnership 
continues in existence as long as there is another gen­
eral partner, or if there is none, it dissolves only if a 
majority-in-interest of the remaining partners fail to 
elect a new general partner within 90 days.
New Delaware Asset Protection TVust Legislation 

Effective July 1 , 1997, Delaware enacted a new law 
similar to and intended to produce the same estate plan­
ning and asset protection benefits that the Alaska Trust 
Act provides. The official synopsis of the new Delaware 
law states that the purpose of the Act is to facilitate the 
establishment of trusts in Delaware and is intended to be 
like the Alaska TVust Act. In fact, much of the language 
in the Delaware law is identical to the Alaska law.* 

Unfortunately, it appears that the Delaware law 
will provide less asset protection than the Alaska law 
will. Perhaps of much greater significance, it may not 
be possible for a gift to a self-settled trust formed 
under Delaware law; as enacted, to be complete for

federal tax purpose:. See Dcla. Stat. Ann. §3573. 
Subsection §3573(a) appears to provide that the trust 
is permanently available to discharge the grantor’s 
obligau'on to pay alimony, child support, and property 
settlement awards even if the obligation arises after the 
transfer to the trust occurs. As indicated above, a 
transfer is incomplete for Federal estate and qift tax 
purposes to the extent the grantor can relegate the 
grantor’s creditors to the trust. Here, because the 
potential use of trust assets is limited and probably 
ascertainable, it seems the transfer might be only part­
ly incomplete (i.e., to the extent potential use of trust 
assets for child support, etc. is ascertainable). See 
Treas. Reg. §20.2036-l(a)(ii).

Probably most troublesome is §3573(b), under 
which the grantor can certify in writing to any creditor 
(including apparently someone who becomes a credi- 

. tor after the trust has been created) that the trust assets 
are available to satisfy the creditor’s claim. That certi­
fication seems to make ’he trust assets available to that 
creditor. This virtually assures that the gift to the trust 
is incomplete, because the grantor can relegate his„or - 
her future creditors to the trust assets. This power-.of 
relegation is sufficient to render the gift incomplete..-:: 
Rev. Rul. 77-378, supra. :

Third, under §3573(c) the trust assets are perma­
nently available to claimants who have suffered per- - 
sonal injury, death, or property damage that occurs: : 
prior to the transfer to the trust. It appears quite cer-, • 
tain that these claimants continue for all time to have^ . 
access to the property in the Delaware trust to satisfy- 
their claims, even if the tnnsfer to the trust was not a 
fraudulent conveyance, i seems that transfers to the 
Delaware trust are incomplete to the extent of any such 
pre-transfer claims, under Dela. Stat. Ann. §3573(c).

Nonetheless, supporters of the new Delaware trust 
act are likely to seek to have these potential problems 
with the legislation cured early in that state’s 1998 leg­
islative session. With certain changes, Delaware law 
will provide the same estate planning benefits current­
ly available under Alaska law.

Notes

' T h e  extent o f  asset p ro tection is discussed in more  detail  in 
H om pe s ch ,  R o th s c h i ld  and  B la t tm ach r .  " D o e s  the New  A la s k a  
T rus ts A c t  P ro v id e  an A l te rna t iv e  to the Fore ign T ru s t? '  The Jour­
nal o f Asset Protection. 9  (Ju ly -Augus t . 1997 ) .

:  F o r  e xam p le ,  Rev . R u l .  7 7 - 3 7 8  states, in part :
T he re  w ou ld  be n o  doub t o f  his non l iab i l i ty  fo r  gift 

tax upon the va lue  o f  the income i f  he had reserved to 
h im s e l f  the abso lu te r ight to the income f o r  his l i fe . Bu t 
he m ade  no  such reserva t ion . He transferred the entire 
properry. Whether he would enjoy any o f its income 
depended entirely on the trustee, who. in his uncon­
trolled discretion, could deprive him o f it completely. It

was o n ly  by v ir tue o f  the t ru s v e ’ s direction, which on 
this record must be regarded as entire ly vo luntary , that 
the d on o r  received any  o f  the income: and this d irection 
m igh t  be te rm ina ted  w heneve r  the trustee d e em ed  it 
p rop e r  that the w i fe  shou ld  receive the income. Such a 
hope o f  passive expectancy is not a right. It is not 
enough to lessen the value o f the property transferred.... 
'Whether the grantor enjoy any o f the trust's assets is 
dependent entirely on the uncontrolled discretion o f the 
trustee. Such a hope o r passive expectancy does not 
lessen the value o f the property transferred....' Rev. 
R u l .  6 2 - 1 3  is h-.reby c la r i f ied  to remove any implicat ion
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Jerold I. 
Horn

President’s 
M essage
My first President’s Message, appear­
ing in the Summer, 1997, issue of 
ACTEC Notes, signalled my long-held 
belief that the most important issue that 
confronts trusts and estates lawyers, 
and the most significant issue that I can 
address and can induce the College to 
address, is an economic and profes­
sional malaise that befalls the legal spe­
cialty in which we practice. "L devote 
this President’s Message to revisiting 
the theme.

As I view the essentials and state 
them directly, the issue is nothing less 
than whether our work is sufficiently 
valuable to generate the fees that will 
enable us to continue to perform our 
work in the manner in which we are 
prepared and inclined and in which our 
professional standards require. The 
economic and professional standards 
that I see at the margins of the market 
are not cause for encouragement.

The recent and vast increase in the 
number of lawyers arguably is having 
the greatest impact upon those types of 

(continued on page 183)
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Wills and Trusts Subcommittee of the Fiduciary Litigation Committee

PLEASE NOTE 
1998 Summer Meeting, Portland, Oregon, July 9-12

Enc lo sed  with (his issue are a letter f rom  E. James G am b le ,  a hote l b rochure and 
reservat ion f o rm ,  and a return postcard fo r  a f ree  Nor thwest  O regon  travel guide .
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